
12

16 CFR Ch. I (1–1–99 Edition)§ 1.1

Subpart A—Industry Guidance
ADVISORY OPINIONS

§ 1.1 Policy.
(a) Any person, partnership, or cor-

poration may request advice from the
Commission with respect to a course of
action which the requesting party pro-
poses to pursue. The Commission will
consider such requests for advice and
inform the requesting party of the
Commission’s views, where practicable,
under the following circumstances.

(1) The matter involves a substantial
or novel question of fact or law and
there is no clear Commission or court
precedent; or

(2) The subject matter of the request
and consequent publication of Commis-
sion advice is of significant public in-
terest.

(b) The Commission has authorized
its staff to consider all requests for ad-
vice and to render advice, where prac-
ticable, in those circumstances in
which a Commission opinion would not
be warranted. Hypothetical questions
will not be answered, and a request for
advice will ordinarily be considered in-
appropriate where:

(1) The same or substantially the
same course of action is under inves-
tigation or is or has been the subject of
a current proceeding involving the
Commission or another governmental
agency, or

(2) An informed opinion cannot be
made or could be made only after ex-
tensive investigation, clinical study,
testing, or collateral inquiry.

[44 FR 21624, Apr. 11, 1979; 44 FR 23515, Apr.
20, 1979, as amended at 54 FR 14072, Apr. 7,
1989]

§ 1.2 Procedure.
(a) Application. The request for ad-

vice or interpretation should be sub-
mitted in writing (one original and two
copies) to the Secretary of the Com-
mission and should: (1) State clearly
the question(s) that the applicant wish-
es resolved; (2) cite the provision of law
under which the question arises; and (3)
state all facts which the applicant be-
lieves to be material. In addition, the
identity of the companies and other
persons involved should be disclosed.
Letters relating to unnamed companies

or persons may not be answered. Sub-
mittal of additional facts may be re-
quested prior to the rendering of any
advice.

(b) Compliance matters. If the re-
quest is for advice as to whether the
proposed course of action may violate
an outstanding order to cease and de-
sist issued by the Commission, such re-
quest will be considered as provided for
in § 2.41 of this chapter.

[44 FR 21624, Apr. 11, 1979, as amended at 44
FR 40638, July 12, 1979]

§ 1.3 Advice.
(a) On the basis of the materials sub-

mitted, as well as any other informa-
tion available, and if practicable, the
Commission or its staff will inform the
requesting party of its views.

(b) Any advice given by the Commis-
sion is without prejudice to the right of
the Commission to reconsider the ques-
tions involved and, where the public in-
terest requires, to rescind or revoke
the action. Notice of such rescission or
revocation will be given to the request-
ing party so that he may discontinue
the course of action taken pursuant to
the Commission’s advice. The Commis-
sion will not proceed against the re-
questing party with respect to any ac-
tion taken in good faith reliance upon
the Commission’s advice under this
section, where all the relevant facts
were fully, completely, and accurately
presented to the Commission and
where such action was promptly dis-
continued upon notification of rescis-
sion or revocation of the Commission’s
approval.

(c) Advice rendered by the staff is
without prejudice to the right of the
Commission later to rescind the advice
and, where appropriate, to commence
an enforcement proceeding.

[44 FR 21624, Apr. 11, 1979]

§ 1.4 Public disclosure.
Written advice rendered pursuant to

this section and requests therefor, in-
cluding names and details, will be
placed in the Commission’s public
record immediately after the request-
ing party has received the advice, sub-
ject to any limitations on public dis-
closure arising from statutory restric-
tions, the Commission’s rules, and the
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1 In the past, certain of these have been
promulgated and referred to as trade prac-
tice rules.

public interest. A request for confiden-
tial treatment of information submit-
ted in connection with the questions
should be made separately.

[44 FR 21624, Apr. 11, 1979]

INDUSTRY GUIDES

§ 1.5 Purpose.

Industry guides are administrative
interpretations of laws administered by
the Commission for the guidance of the
public in conducting its affairs in con-
formity with legal requirements. They
provide the basis for voluntary and si-
multaneous abandonment of unlawful
practices by members of industry. Fail-
ure to comply with the guides may re-
sult in corrective action by the Com-
mission under applicable statutory pro-
visions. Guides may relate to a prac-
tice common to many industries or to
specific practices of a particular indus-
try.

§ 1.6 How promulgated.

Industry guides 1 are promulgated by
the Commission on its own initiative
or pursuant to petition filed with the
Secretary or upon informal application
therefor, by any interested person or
group, when it appears to the Commis-
sion that guidance as to the legal re-
quirements applicable to particular
practices would be beneficial in the
public interest and would serve to
bring about more widespread and equi-
table observance of laws administered
by the Commission. In connection with
the promulgation of industry guides,
the Commission at any time may con-
duct such investigations, make such
studies, and hold such conferences or
hearings as it may deem appropriate.
All or any part of any such investiga-
tion, study, conference, or hearing may
be conducted under the provisions of
subpart A of part 2 of this chapter.

Subpart B—Rules and Rulemaking
Under Section 18(a)(1)(B) of
the FTC Act

AUTHORITY: 15 U.S.C. 46; 15 U.S.C. 57a; 5
U.S.C. 552; sec. 212(a), Pub. L. 104–121, 110
Stat. 857 (5 U.S.C. 601 note).

§ 1.7 Scope of rules in this subpart.

The rules in this subpart apply to and
govern proceedings for the promulga-
tion of rules as provided in section
18(a)(1)(B) of the Federal Trade Com-
mission Act. Such rules shall be known
as trade regulation rules. All other
rulemaking proceedings shall be gov-
erned by the rules in subpart C, except
as otherwise required by law or as oth-
erwise specified in this chapter.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§ 1.8 Nature, authority and use of
trade regulation rules.

(a) For the purpose of carrying out
the provisions of the Federal Trade
Commission Act, the Commission is
empowered to promulgate trade regula-
tion rules which define with specificity
acts or practices which are unfair or
deceptive acts or practices in or affect-
ing commerce. Such rules may include
requirements prescribed for the pur-
pose of preventing such acts or prac-
tices. A violation of a rule shall con-
stitute an unfair or deceptive act or
practice in violation of section 5(a)(1)
of that Act, unless the Commission
otherwise expressly provides in its
rule. However, the respondent in an ad-
judicative proceeding may show that
his conduct does not violate the rule or
assert any other defense to which he is
legally entitled.

(b) The Commission at any time may
conduct such investigations, make
such studies and hold such conferences
as it may deem necessary. All or any
part of any such investigation may be
conducted under the provisions of sub-
part A of part 2 of this chapter.

[46 FR 26288, May 12, 1981]
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