
64

16 CFR Ch. I (1–1–99 Edition)§ 3.40

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his privilege against self-incrimina-
tion; and, upon making such deter-
minations, to request, through the
Commission’s liaison officer, approval
by the Attorney General for the
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and,
after the Attorney General (or his des-
ignee) has granted such approval, to
issue such order when the witness or
deponent has invoked his privilege
against self-incrimination and it can-
not be determined that such privilege
was improperly invoked.

(18 U.S.C. 6002, 6004)

[37 FR 5017, Mar. 9, 1972, as amended at 50 FR
53306, Dec. 31, 1985]

§ 3.40 Admissibility of evidence in ad-
vertising substantiation cases.

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of
the Act issued after October 26, 1977 to
submit to the Commission substan-
tiation in support of an express or an
implied representation contained in an
advertisement, such person, partner-
ship or corporation shall not thereafter
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the
person, partnership, or corporation
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to
introduce into the record, whether di-
rectly or indirectly through references
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was
not timely submitted in response to
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of
this section, required through compul-
sory process to submit substantiation
with respect to those portions of said
compulsory process to which such per-
son, partnership, or corporation has
raised good faith legal objections in a

timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such
motion; or if the person, partnership,
or corporation thereafter continues to
refuse to comply, until such process
has been judicially enforced.

(b) The Administrative Law Judge
shall, upon motion, at any stage ex-
clude all material that was required to
be but was not timely submitted in re-
sponse to compulsory process described
in paragraph (a) of this section, or any
reference to such material, unless the
person, partnership, or corporation
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by
the exercise of due diligence the mate-
rial could not have been timely submit-
ted in response to the compulsory proc-
ess, and that the Commission was noti-
fied of the existence of the material
immediately upon its discovery. Said
findings of the Administrative Law
Judge shall be in writing and shall
specify with particularity the evidence
relied upon. The rules normally gov-
erning the admissibility of evidence in
Commission proceedings shall in any
event apply to any material coming
within the above exception.

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5,
1977, as amended at 45 FR 45578, July 7, 1980]

Subpart E—Hearings

§ 3.41 General rules.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public
unless an in camera order is entered by
the Administrative Law Judge pursu-
ant to § 3.45(b) of this chapter or unless
otherwise ordered by the Commission.

(b) Expedition. Hearings shall proceed
with all reasonable expedition, and, in-
sofar as practicable, shall be held at
one place and shall continue, except for
brief intervals of the sort normally in-
volved in judicial proceedings, without
suspension until concluded. Consistent
with the requirements of expedition:

(1) The Administrative Law Judge
may order hearings at more than one
place and may grant a reasonable re-
cess at the end of a case-in-chief for the
purpose of discovery deferred during
the pre-hearing procedure where the
Administrative Law Judge determines
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that such recess will materially expe-
dite the ultimate disposition of the
proceeding.

(2) When actions involving a common
question of law or fact are pending be-
fore the Administrative Law Judge, the
Administrative Law Judge may order a
joint hearing of any or all the matters
in issue in the actions; the Administra-
tive Law Judge may order all the ac-
tions consolidated; and the Adminis-
trative Law Judge may make such or-
ders concerning proceedings therein as
may tend to avoid unnecessary costs or
delay.

(3) When separate hearings will be
conducive to expedition and economy,
the Administrative Law Judge may
order a separate hearing of any claim,
or of any separate issue, or of any num-
ber of claims or issues.

(c) Rights of parties. Every party, ex-
cept intervenors, whose rights are de-
termined under § 3.14, shall have the
right of due notice, cross-examination,
presentation of evidence, objection,
motion, argument, and all other rights
essential to a fair hearing.

(d) Adverse witnesses. An adverse
party, or an officer, agent, or employee
thereof, and any witness who appears
to be hostile, unwilling, or evasive,
may be interrogated by leading ques-
tions and may also be contradicted and
impeached by the party calling him.

(e) Participation in adjudicative pack-
aging and labeling hearings. At adjudica-
tive hearings under the Fair Packaging
and Labeling Act, any party or any in-
terested person designated as a party
pursuant to § 3.13, or his representative,
may be sworn as a witness and heard.

(f) Requests for an order requiring a
witness to testify or provide other in-
formation and granting immunity
under title 18, section 6002, of the
United States Code, shall be disposed of
in accordance with § 3.39.

(18 U.S.C. 6002, 6004)

[32 FR 8449, June 13, 1967, as amended at 37
FR 5017, Mar. 9, 1972; 37 FR 5609, Mar. 17, 1972;
39 FR 34398, Sept. 25, 1974; 44 FR 62887, Nov.
1, 1979]

§ 3.42 Presiding officials.
(a) Who presides. Hearings in adju-

dicative proceedings shall be presided
over by a duly qualified Administrative
Law Judge or by the Commission or

one or more members of the Commis-
sion sitting as Administrative Law
Judges; and the term Administrative
Law Judge as used in this part means
and applies to the Commission or any
of its members when so sitting.

(b) How assigned. The presiding Ad-
ministrative Law Judge shall be des-
ignated by the Chief Administrative
Law Judge or, when the Commission or
one or more of its members preside, by
the Commission, who shall notify the
parties of the Administrative Law
Judge designated.

(c) Powers and duties. Administrative
Law Judges shall have the duty to con-
duct fair and impartial hearings, to
take all necessary action to avoid
delay in the disposition of proceedings,
and to maintain order. They shall have
all powers necessary to that end, in-
cluding the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpenas and orders re-
quiring answers to questions;

(3) To take depositions or to cause
depositions to be taken;

(4) To compel admissions, upon re-
quest of a party or on their own initia-
tive;

(5) To rule upon offers of proof and
receive evidence;

(6) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(7) To hold conferences for settle-
ment, simplification of the issues, or
any other proper purpose;

(8) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in an adju-
dicative proceeding, including motions
to open defaults;

(9) To make and file initial decisions;
(10) To certify questions to the Com-

mission for its determination; and
(11) To take any action authorized by

the rules in this part or in conformance
with the provisions of the Administra-
tive Procedure Act as restated and in-
corporated in title 5, U.S.C.

(d) Suspension of attorneys by Adminis-
trative Law Judge. The Administrative
Law Judge shall have the authority,
for good cause stated on the record, to
suspend or bar from participation in a
particular proceeding any attorney
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who shall refuse to comply with his di-
rections, or who shall be guilty of dis-
orderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of such
proceeding. Any attorney so suspended
or barred may appeal to the Commis-
sion in accordance with the provisions
of § 3.23(a). The appeal shall not operate
to suspend the hearing unless other-
wise ordered by the Administrative
Law Judge or the Commission; in the
event the hearing is not suspended, the
attorney may continue to participate
therein pending disposition of the ap-
peal.

(e) Substitution of Administrative Law
Judge. In the event of the substitution
of a new Administrative Law Judge for
the one originally designated, any mo-
tion predicated upon such substitution
shall be made within five (5) days
thereafter.

(f) Interference. In the performance of
their adjudicative functions, Adminis-
trative Law Judges shall not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent engaged in the performance of
investigative or prosecuting functions
for the Commission, and all direction
by the Commission to Administrative
Law Judges concerning any adjudica-
tive proceedings shall appear in and be
made a part of the record.

(g) Disqualification of Administrative
Law Judges. (1) When an Administra-
tive Law Judge deems himself disquali-
fied to preside in a particular proceed-
ing, he shall withdraw therefrom by
notice on the record and shall notify
the Director of Administrative Law
Judges of such withdrawal.

(2) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, such party may file with
the Secretary a motion addressed to
the Administrative Law Judge to dis-
qualify and remove him, such motion
to be supported by affidavits setting
forth the alleged grounds for disquali-
fication. If the Administrative Law
Judge does not disqualify himself with-
in ten (10) days, he shall certify the
motion to the Commission, together
with any statement he may wish to
have considered by the Commission.

The Commission shall promptly deter-
mine the validity of the grounds al-
leged, either directly or on the report
of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.

(3) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.

(h) Failure to comply with Administra-
tive Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be con-
sidered to be in contempt of the Com-
mission. The circumstances of any
such neglect, refusal, or failure, to-
gether with a recommendation for ap-
propriate action, shall be promptly cer-
tified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard there-
to as the circumstances may warrant.

[32 FR 8449, June 13, 1967, as amended at 37
FR 5609, Mar. 17, 1972; 41 FR 8340, Feb. 26,
1976; 43 FR 56868, Dec. 4, 1978; 46 FR 45750,
Sept. 15, 1981; 50 FR 53306, Dec. 31, 1985]

§ 3.43 Evidence.

(a) Burden of proof. Counsel rep-
resenting the Commission, or any per-
son who has filed objections sufficient
to warrant the holding of an adjudica-
tive hearing pursuant to § 3.13, shall
have the burden of proof, but the pro-
ponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.

(b) Admissibility; exclusion of relevant
evidence; mode and order of interrogation
and presentation. Relevant, material,
and reliable evidence shall be admit-
ted. Irrelevant, immaterial, and unreli-
able evidence shall be excluded. Evi-
dence, even if relevant, may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, confusion of the issues,
or if the evidence would be misleading,
or by considerations of undue delay,
waste of time, or needless presentation
of cumulative evidence. The Adminis-
trative Law Judge shall exercise rea-
sonable control over the mode and
order of interrogating witnesses and
presenting evidence so as to
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(1) make the interrogation and pres-
entation effective for the ascertain-
ment of the truth,

(2) avoid needless consumption of
time, and

(3) protect witnesses from harass-
ment or undue embarrassment.

(c) Information obtained in investiga-
tions. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commis-
sion under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connec-
tion with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding.

(d) Official notice. When any decision
of an Administrative Law Judge or of
the Commission rests, in whole or in
part, upon the taking of official notice
of a material fact not appearing in evi-
dence of record, opportunity to dis-
prove such noticed fact shall be grant-
ed any party making timely motion
therefor.

(e) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Ad-
ministrative Law Judge. Rulings on all
objections shall appear in the record.

(f) Exceptions. Formal exception to an
adverse ruling is not required.

(g) Excluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the questioner may
make a specific offer of what he ex-
pects to prove by the answer of the wit-
ness, or the Administrative Law Judge
may, in his discretion, receive and re-
port the evidence in full. Rejected ex-
hibits, adequately marked for identi-
fication, shall be retained in the record
so as to be available for consideration
by any reviewing authority.

[32 FR 8449, June 13, 1967; 32 FR 8711, June 17,
1967, as amended at 48 FR 44766, Sept. 30,
1983; 61 FR 50650, Sept. 26, 1996]

§ 3.44 Record.
(a) Reporting and transcription. Hear-

ings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the super-
vision of the Administrative Law
Judge, and the original transcript shall

be a part of the record and the sole offi-
cial transcript. Copies of transcripts
are available from the reporter at rates
not to exceed the maximum rates fixed
by contract between the Commission
and the reporter.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without sub-
stance, shall be approved by the Ad-
ministrative Law Judge. Corrections
shall not be ordered by the Administra-
tive Law Judge except upon notice and
opportunity for the hearing of objec-
tions. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original un-
corrected pages shall be retained in the
files of the Commission.

(c) Closing of the hearing record. Im-
mediately upon completion of the evi-
dentiary hearing, the Administrative
Law Judge shall issue an order closing
the hearing record. The Administrative
Law Judge shall retain the description
to permit or order correction of the
record as provided in § 3.44(b).

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§ 3.45 In camera orders.

(a) Definition. Except as hereinafter
provided, material made subject to an
in camera order will be kept confiden-
tial and not placed on the public record
of the proceeding in which it was sub-
mitted. Only respondents, their coun-
sel, authorized Commission personnel,
and court personnel concerned with ju-
dicial review may have access thereto,
provided that the Administrative Law
Judge, the Commission and reviewing
courts may disclose such in camera
material to the extent necessary for
the proper disposition of the proceed-
ing.
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(b) In camera treatment of material.
The Administrative Law Judge may
order material, or portions thereof, of-
fered into evidence, whether admitted
or rejected, to be placed in camera on a
finding that their public disclosure will
likely result in a clearly defined, seri-
ous injury to the person, partnership or
corporation requesting their in camera
treatment. This finding shall be based
on the standard articulated in H.P.
Hood & Sons, Inc., 58 F.T.C. 1184, 1188
(1961); see also Bristol-Myers Co., 90
F.T.C. 455, 456 (1977), which established
a three-part test that was modified by
General Foods Corp., 95 F.T.C. 352, 355
(1980). No material, or portion thereof
offered into evidence, whether admit-
ted or rejected, may be withheld from
the public record unless it falls within
the scope of an order issued in accord-
ance with this section, stating the date
on which in camera treatment will ex-
pire, and including:

(1) A description of the material;
(2) A statement of the reasons for

granting in camera treatment; and
(3) A statement of the reasons for the

date on which in camera treatment will
expire. Such expiration date may not
be omitted except in unusual cir-
cumstances, in which event the order
shall state with specificity the reasons
why the need for confidentiality of the
material, or portion thereof at issue is
not likely to decrease over time, and
any other reasons why such material is
entitled to in camera treatment for an
indeterminate period. Any party desir-
ing, in connection with the preparation
and presentation of the case, to dis-
close in camera material to experts,
consultants, prospective witnesses, or
witnesses, shall make application to
the Administrative Law Judge setting
forth the justification therefor. The
Administrative Law Judge, in granting
such application for good cause found,
shall enter an order protecting the
rights of the affected parties and pre-
venting unnecessary disclosure of in-
formation. Material subject to an in
camera order shall be segregated from
the public record and filed in a sealed
envelope, or other appropriate con-
tainer, bearing the title, the docket
number of the proceeding, the notation
‘‘In Camera Record under § 3.45,’’ and

the date, if any, on which in camera
treatment expires.

(c) Release of in camera material. In
camera material constitutes part of the
confidential records of the Commission
and is subject to the provisions of § 4.11
of this chapter.

(d) Briefs and other submissions refer-
ring to in camera information. Parties
shall not disclose information that has
been granted in camera status pursuant
to § 3.45(b) in the public version of pro-
posed findings, briefs, or other docu-
ments. This provision does not pre-
clude references in such proposed find-
ings, briefs, or other documents to in
camera information or general state-
ments based on the content of such in-
formation.

(e) When in camera information is in-
cluded in briefs and other submissions. If
a party includes specific information
that has been granted in camera status
pursuant to § 3.45(b) in any document
filed in a proceeding under this part,
the party shall file two versions of the
document. A complete version shall be
marked ‘‘In Camera’’ on the first page
and shall be filed with the Secretary
and served upon the parties in accord-
ance with the rules in this part. Any
time period within which these rules
allow a party to respond to a document
shall run from the date the party is
served with the complete version of the
document. An expurgated version of
the document, marked ‘‘Public
Record’’ on the first page and omitting
the in camera information that appears
in the complete version, shall be filed
with the Secretary within five days
after the filing of the complete version,
unless the Administrative Law Judge
or the Commission directs otherwise,
and shall be served upon the parties.
The expurgated version shall indicate
any omissions with brackets or elipses.

(f) When in camera information is in-
cluded in rulings or recommendations of
the Administrative Law Judge. If the Ad-
ministrative Law Judge includes in
any ruling or recommendation infor-
mation that has been granted in camera
status pursuant to § 3.45(b), the Admin-
istrative Law Judge shall file two ver-
sions of the ruling or recommendation.
A complete version shall be marked
‘‘In Camera’’ on the first page and shall
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be serve upon the parties. The com-
plete version will be placed in the in
camera record of the proceeding. An ex-
purgated version, to be filed within five
(5) days after the filing of the complete
version, shall omit the in camera infor-
mation that appears in the complete
version, shall be marked ‘‘Public
Record’’ on the first page, shall be
served upon the parties, and shall be
included in the public record of the
proceeding.

[32 FR 8449, June 13, 1967, as amended at 52
FR 22293, June 11, 1987; 60 FR 37748, July 21,
1995; 61 FR 50650, Sept. 26, 1996]

§ 3.46 Proposed findings, conclusions,
and order.

(a) General. Upon the closing of the
hearing record, or within a reasonable
time thereafter fixed by the Adminis-
trative Law Judge, any party may file
with the Secretary of the Commission
for consideration of the Administrative
Law Judge proposed findings of fact,
conclusions of law, and rule or order,
together with reasons therefor and
briefs in support thereof. Such propos-
als shall be in writing, shall be served
upon all parties, and shall contain ade-
quate references to the record and au-
thorities relied on. If a party includes
in the proposals information that has
been granted in camera status pursuant
to § 3.45(b), the party shall file two ver-
sions of the proposals in accordance
with the procedures set forth in
§ 3.45(e).

(b) Exhibit Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit
offered by the party and received in
evidence:

(1) The exhibit number, followed by
(2) The exhibit’s title or a brief de-

scription if the exhibit is untitled;
(3) The transcript page at which the

Administrative Law Judge ruled on the
exhibit’s admissibility or a citation to
any written order in which such ruling
was made;

(4) The transcript pages at which the
exhibit is discussed;

(5) An identification of any other ex-
hibit which summarizes the contents of
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a
summary;

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on
motion by any other party; and

(7) A statement whether the exhibit
has been accorded in camera treatment.

(c) Witness Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall also
include an index to the witnesses called
by that party, to include for each wit-
ness:

(1) The name of the witness;
(2) A brief identification of the wit-

ness;
(3) The transcript pages at which any

testimony of the witness appears; and
(4) A statement identifying any por-

tion of the witness’ testimony that was
received in camera.

(d) Stipulated indices. As an alter-
native to the filing of separate indices,
the parties are encouraged to stipulate
to joint exhibit and witness indices at
the time the first statement of pro-
posed findings of fact and conclusions
of law is due to be filed.

(e) Rulings. The record shall show the
Administrative Law Judge’s ruling on
each proposed finding and conclusion,
except when the order disposing of the
proceeding otherwise informs the par-
ties of the action taken.

[48 FR 56945, Dec. 27, 1983, as amended at 52
FR 22294, June 11, 1987; 61 FR 50650, Sept. 26,
1996]

Subpart F—Decision
§ 3.51 Initial decision.

(a) When filed and when effective. The
Administrative Law Judge shall file an
initial decision within ninety (90) days
after closing the hearing record pursu-
ant to § 3.44(c), or within thirty (30)
days after a default or the granting of
a motion for summary decision or
waiver by the parties of the filing of
proposed findings of fact, conclusions
of law and order, or within such further
time as the Commission may by order
allow upon written request from the
Administrative Law Judge. In no event
shall the initial decision be filed any
later than one (1) year after the
issuance of the administrative compli-
ant, except that the Administrative
Law Judge may, upon a finding of ex-
traordinary circumstances, extend the
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