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be serve upon the parties. The com-
plete version will be placed in the in
camera record of the proceeding. An ex-
purgated version, to be filed within five
(5) days after the filing of the complete
version, shall omit the in camera infor-
mation that appears in the complete
version, shall be marked ‘‘Public
Record’’ on the first page, shall be
served upon the parties, and shall be
included in the public record of the
proceeding.

[32 FR 8449, June 13, 1967, as amended at 52
FR 22293, June 11, 1987; 60 FR 37748, July 21,
1995; 61 FR 50650, Sept. 26, 1996]

§ 3.46 Proposed findings, conclusions,
and order.

(a) General. Upon the closing of the
hearing record, or within a reasonable
time thereafter fixed by the Adminis-
trative Law Judge, any party may file
with the Secretary of the Commission
for consideration of the Administrative
Law Judge proposed findings of fact,
conclusions of law, and rule or order,
together with reasons therefor and
briefs in support thereof. Such propos-
als shall be in writing, shall be served
upon all parties, and shall contain ade-
quate references to the record and au-
thorities relied on. If a party includes
in the proposals information that has
been granted in camera status pursuant
to § 3.45(b), the party shall file two ver-
sions of the proposals in accordance
with the procedures set forth in
§ 3.45(e).

(b) Exhibit Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit
offered by the party and received in
evidence:

(1) The exhibit number, followed by
(2) The exhibit’s title or a brief de-

scription if the exhibit is untitled;
(3) The transcript page at which the

Administrative Law Judge ruled on the
exhibit’s admissibility or a citation to
any written order in which such ruling
was made;

(4) The transcript pages at which the
exhibit is discussed;

(5) An identification of any other ex-
hibit which summarizes the contents of
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a
summary;

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on
motion by any other party; and

(7) A statement whether the exhibit
has been accorded in camera treatment.

(c) Witness Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall also
include an index to the witnesses called
by that party, to include for each wit-
ness:

(1) The name of the witness;
(2) A brief identification of the wit-

ness;
(3) The transcript pages at which any

testimony of the witness appears; and
(4) A statement identifying any por-

tion of the witness’ testimony that was
received in camera.

(d) Stipulated indices. As an alter-
native to the filing of separate indices,
the parties are encouraged to stipulate
to joint exhibit and witness indices at
the time the first statement of pro-
posed findings of fact and conclusions
of law is due to be filed.

(e) Rulings. The record shall show the
Administrative Law Judge’s ruling on
each proposed finding and conclusion,
except when the order disposing of the
proceeding otherwise informs the par-
ties of the action taken.

[48 FR 56945, Dec. 27, 1983, as amended at 52
FR 22294, June 11, 1987; 61 FR 50650, Sept. 26,
1996]

Subpart F—Decision
§ 3.51 Initial decision.

(a) When filed and when effective. The
Administrative Law Judge shall file an
initial decision within ninety (90) days
after closing the hearing record pursu-
ant to § 3.44(c), or within thirty (30)
days after a default or the granting of
a motion for summary decision or
waiver by the parties of the filing of
proposed findings of fact, conclusions
of law and order, or within such further
time as the Commission may by order
allow upon written request from the
Administrative Law Judge. In no event
shall the initial decision be filed any
later than one (1) year after the
issuance of the administrative compli-
ant, except that the Administrative
Law Judge may, upon a finding of ex-
traordinary circumstances, extend the
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one-year deadline for a period of up to
sixty (60) days. Such extension, upon
its expiration, may be continued for
additional consecutive periods of up to
sixty (60) days, provided that each ad-
ditional period is based upon a finding
by the Administrative Law Judge that
extraordinary circumstances are still
present. The pendency of any collateral
federal court proceeding that relates to
the administrative adjudication shall
toll the one-year deadline for filing the
initial decision. The ALJ may stay the
administrative proceeding until resolu-
tion of the collateral federal court pro-
ceeding. Once issued, the initial deci-
sion shall become the decision of the
Commission thirty (30) days after serv-
ice thereof upon the parties or thirty
(30) days after the filing of a timely no-
tice of appeal, whichever shall be later,
unless a party filing such a notice shall
have perfected an appeal by the timely
filing of an appeal brief or the Commis-
sion shall have issued an order placing
the case on its own docket for review
or staying the effective date of the de-
cision.

(b) Exhaustion of administrative rem-
edies. An initial decision shall not be
considered final agency action subject
to judicial review under 5 U.S.C. 704.
Any objection to a ruling by the Ad-
ministrative Law Judge, or to a find-
ing, conclusion or a provision of the
order in the initial decision, which is
not made a part of an appeal to the
Commission shall be deemed to have
been waived.

(c) Content. (1) The initial decision
shall include a statement of findings
(with specific page references to prin-
cipal supporting items of evidence in
the record) and conclusions, as well as
the reasons or basis therefor, upon all
the material issues of fact, law, or dis-
cretion presented on the record (or
those designated under paragraph (c)(2)
of this section) and an appropriate rule
or order. Rulings containing informa-
tion granted in camera status pursuant
to § 3.45 shall be filed in accordance
with § 3.45(f).

(2) When more than one claim for re-
lief is presented in an action, or when
multiple parties are involved, the Ad-
ministrative Law Judge may direct the
entry of an initial decision as to one or
more but fewer than all of the claims

or parties only upon an express deter-
mination that there is no just reason
for delay and upon an express direction
for the entry of initial decision.

(3) An initial decision shall be based
upon a consideration of the whole
record relevant to the issues decided
pursuant to paragraph (c)(1) of this sec-
tion, and it shall be supported by reli-
able, probative and substantial evi-
dence.

(d) By whom made. The initial deci-
sion shall be made and filed by the Ad-
ministrative Law Judge who presided
over the hearings, except when he shall
have become unavailable to the Com-
mission.

(e) Reopening of proceeding by Admin-
istrative Law Judge; termination of juris-
diction. (1) At any time prior to the fil-
ing of his initial decision, an Adminis-
trative Law Judge may reopen the pro-
ceeding for the reception of further evi-
dence.

(2) Except for the correction of cleri-
cal errors or pursuant to an order of re-
mand from the Commission, the juris-
diction of the Administrative Law
Judge is terminated upon the filing of
his initial decision with respect to
those issues decided pursuant to para-
graph (c)(1) of this section.

[32 FR 8449, June 13, 1967, as amended at 35
FR 10656, July 1, 1970; 44 FR 62887, Nov. 1,
1979; 48 FR 52576, Nov. 21, 1983; 48 FR 54810,
Dec. 7, 1983; 52 FR 22294, June 11, 1987; 61 FR
50650, Sept. 26, 1996]

§ 3.52 Appeal from initial decision.
(a) Who may file; notice of intention.

Any party to a proceeding may appeal
an initial decision to the Commission
by filing a notice of appeal with the
Secretary within 10 days after service
of the initial decision. The notice shall
specify the party or parties against
whom the appeal is taken and shall
designate the initial decision and order
or part thereof appealed from. If a
timely notice of appeal is filed by a
party, any other party may thereafter
file a notice of appeal within 5 days
after service of the first notice, or
within 10 days after service of the ini-
tial decision, whichever period expires
last.

(b) Appeal brief. The appeal shall be in
the form of a brief, filed within 30 days
after service of the initial decision, and
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shall contain, in the order indicated,
the following:

(1) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(2) A concise statement of the case;
(3) A specification of the questions

intended to be urged;
(4) The argument presenting clearly

the points of fact and law relied upon
in support of the position taken on
each question, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(5) A proposed form of order for the
Commission’s consideration instead of
the order contained in the initial deci-
sion.
The brief shall not, without leave of
the Commission, exceed 60 pages, if
printed, or 90 pages, if typewritten, in-
cluding any appendices but exclusive of
pages containing the table of contents,
tables of authorities and any addendum
containing statutes, rules and regula-
tions.

(c) Answering brief. Within 30 days
after service of the appeal brief, the ap-
pellee may file an answering brief,
which shall contain a subject index,
with page references, and a table of
cases (alphabetically arranged), text-
books, statutes, and other material
cited, with page references thereto, as
well as arguments in response to the
appellant’s appeal brief. However, if
the appellee is also cross-appealing, its
answering brief shall also contain its
arguments as to any issues the party is
raising on cross-appeal, including the
points of fact and law relied upon in
support of its position on each ques-
tion, with specific page references to
the record and legal or other material
on which the party relies in support of
its cross-appeal, and a proposed form of
order for the Commission’s consider-
ation instead of the order contained in
the initial decision. If the appellee does
not cross-appeal, its answering brief
shall not, without leave of the Commis-
sion, exceed 60 pages, if printed, or 90
pages, if typewritten. If the appellee
cross-appeals, its brief in answer and
on cross-appeal shall not, without
leave of the Commission, exceed 105

pages, if printed, or 160 pages, if type-
written. The page limitations of this
paragraph include any appendices but
are exclusive of pages containing the
table of contents, tables of authorities,
and any addendum containing statutes,
rules and regulations.

(d) Reply brief. Within 7 days after
service of the appellee’s answering
brief, the appellant may file a reply
brief, which shall be limited to rebut-
tal of matters in the answering brief
and shall not, without leave of the
Commission, exceed 60 pages, if print-
ed, or 90 pages, if typewritten. How-
ever, if the appellee has cross-appealed,
any appellant who is the subject of the
cross-appeal may, within 30 days after
service of such appellee’s brief, file a
reply brief, which shall be limited to
rebuttal of matters in the appellee’s
brief and shall not, without leave of
the Commission, exceed 75 pages, if
printed, or 115 pages, if typewritten. If
the appellee has cross-appealed, any
party who is the subject of the cross-
appeal, other than an appellant may,
within 30 days after service of the ap-
pellee’s brief, file a reply brief which
shall be limited to rebuttal of matters
raised by the appellee’s cross-appeal
with respect to the party and shall not,
without leave of the Commission, ex-
ceed 60 pages if printed, or 90 pages, if
typewritten. The appellee who has
cross-appealed may, within 7 days after
service of a reply to its cross-appeal,
file an additional brief, which shall be
limited to rebuttal of matters in the
reply to its cross-appeal and shall not,
without leave of the Commission, ex-
ceed 30 pages, if printed, or 45 pages, if
typewritten. The page limitations of
this paragraph include any appendices
but are exclusive of pages containing
the table of contents, tables of authori-
ties, and any addendum containing
statutes, rules, and regulations. No fur-
ther briefs may be filed except by leave
of the Commission.

(e) Form of briefs. Briefs may be pro-
duced by standard typographic printing
or by any duplicating or copying proc-
ess which produces a clear black image
on white paper. All printed matter
must appear in the least 11 point type
on opaque, unglazed paper. Briefs pro-
duced by the standard typographic
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process shall be bound in volumes hav-
ing pages 61⁄8 by 91⁄4 inches and type
matter 41⁄6 by 71⁄6 inches. Those pro-
duced by any other process shall be
bound in volumes having pages not ex-
ceeding 81⁄2 by 11 inches and type mat-
ter not exceeding 61⁄2 by 91⁄2 inches,
with double spacing between each line
of text. Footnotes and quoted material
within the text may be single-spaced.
Both printed and typewritten briefs
shall contain no more than 10 char-
acters (including spaces) per inch.

(f) In camera information. If a party
includes in any brief to be filed under
this section information that has been
granted in camera status pursuant to
§ 3.45(b), the party shall file two ver-
sions of the brief in accordance with
the procedures set forth in § 3.45(e). The
time period specified by this section
within which a party may file an an-
swering or reply brief will begin to run
upon service on the party of the in cam-
era version of a brief.

(g) Signature. (1) The original of each
brief filed shall have a hand-signed sig-
nature by an attorney of record for the
party, or in the case of parties not rep-
resented by counsel, by the party
itself, or by a partner if a partnership,
or by an officer of the party if it is a
corporation or an unincorporated asso-
ciation.

(2) Signing a brief constitutes a rep-
resentation by the signer that he or she
has read it, that to the best of his or
her knowledge, information, and belief,
the statements made in it are true, and
that it is not interposed for delay. If a
brief is not signed or is signed with in-
tent to defeat the purpose of this sec-
tion, it may be stricken as sham and
false and the proceeding may go for-
ward as though the brief has not been
filed.

(h) Designation of appellant and appel-
lee in cases involving cross-appeals. In a
case involving an appeal by complaint
counsel and one or more respondents,
any respondent who has filed a timely
notice of appeal and as to whom the
Administrative Law Judge has issued
an order to cease and desist shall be
deemed an appellant for purposes of
paragraphs (b), (c), and (d) of this sec-
tion. In a case in which the Adminis-
trative Law Judge has dismissed the
complaint as to all respondents, com-

plaint counsel shall be deemed the ap-
pellant for purposes of paragraphs (b),
(c), and (d) of this rule.

(i) Oral argument. All oral arguments
shall be public unless otherwise or-
dered by the Commission. Oral argu-
ments will be held in all cases on ap-
peal to the Commission, unless the
Commission otherwise orders upon its
own initiative or upon request of any
party made at the time of filing his
brief. Oral arguments before the Com-
mission shall be reported stenographi-
cally, unless otherwise ordered, and a
member of the Commission absent
from an oral argument may participate
in the consideration and decision of the
appeal in any case in which the oral ar-
gument is stenographically reported.
The purpose of oral argument is to em-
phasize and clarify the written argu-
ment appearing in the briefs and to an-
swer questions. Reading at length from
the briefs or other texts is not favored.

(j) Corrections in transcript of oral ar-
gument. The Commission will entertain
only joint motions of the parties re-
questing corrections in the transcript
of oral argument, except that the Com-
mission will receive a unilateral mo-
tion which recites that the parties
have made a good faith effort to stipu-
late to the desired corrections but have
been unable to do so. If the parties
agree in part and disagree in part, they
should file a joint motion incorporat-
ing the extent of their agreement, and,
if desired, separate motions requesting
those corrections to which they have
been unable to agree. The Secretary,
pursuant to delegation of authority by
the Commission, is authorized to pre-
pare and issue in the name of the Com-
mission a brief ‘‘Order Correcting
Transcript’’ whenever a joint motion
to correct transcript is received.

(k) Briefs of amicus curiae. A brief of
an amicus curiae may be filed by leave
of the Commission granted on motion
with notice to the parties or at the re-
quest of the Commission, except that
such leave shall not be required when
the brief is presented by an agency or
officer of the United States; or by a
State, territory, commonwealth, or the
District of Columbia, or by an agency
or officer of any of them. The brief may
be conditionally filed with the motion
for leave. A motion for leave shall

VerDate 12<JAN>99 19:08 Jan 28, 1999 Jkt 183048 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 Y:\SGML\183048T.XXX 183048t PsN: 183048T



73

Federal Trade Commission § 3.56

identify the interest of the applicant
and state how a Commission decision
in the matter would affect the appli-
cant or persons it represents. The mo-
tion shall also state the reasons why a
brief of an amicus curiae is desirable.
Except as otherwise permitted by the
Commission, an amicus curiae shall
file its brief within the time allowed
the parties whose position as to affirm-
ance or reversal the amicus brief will
support. The Commission shall grant
leave for a later filing only for cause
shown, in which event it shall specify
within what period such brief must be
filed. A motion for an amicus curiae to
participate in oral argument will be
granted only for extraordinary reasons.

[32 FR 8449, June 13, 1967, as amended at 33
FR 7033, May 10, 1968; 41 FR 54486, Dec. 14,
1976; 42 FR 13540, Mar. 11, 1977; 42 FR 39977,
Aug. 8, 1977; 50 FR 28096, July 10, 1985; 52 FR
22294, June 11, 1987]

§ 3.53 Review of initial decision in ab-
sence of appeal.

An order by the Commission placing
a case on its own docket for review will
set forth the scope of such review and
the issues which will be considered and
will make provision for the filing of
briefs if deemed appropriate by the
Commission.

§ 3.54 Decision on appeal or review.
(a) Upon appeal from or review of an

initial decision, the Commission will
consider such parts of the record as are
cited or as may be necessary to resolve
the issues presented and, in addition,
will, to the extent necessary or desir-
able, exercise all the powers which it
could have exercised if it had made the
initial decision.

(b) In rendering its decision, the
Commission will adopt, modify, or set
aside the findings, conclusions, and
rule or order contained in the initial
decision, and will include in the deci-
sion a statement of the reasons or basis
for its action and any concurring and
dissenting opinions.

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of
the parties as to the form and content
of the rule or order to be issued, the
Commission, in its discretion, may
withhold final action pending the re-

ceipt of such additional information or
views.

(d) The order of the Commission dis-
posing of adjudicative hearings under
the Fair Packaging and Labeling Act
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date
thereof, which will not be prior to the
ninetieth (90th) day after its publica-
tion unless the Commission finds that
emergency conditions exist necessitat-
ing an earlier effective date, in which
event the Commission will specify in
the order its findings as to such condi-
tions.

§ 3.55 Reconsideration.
Within fourteen (14) days after com-

pletion of service of a Commission de-
cision, any party may file with the
Commission a petition for reconsider-
ation of such decision, setting forth the
relief desired and the grounds in sup-
port thereof. Any petition filed under
this subsection must be confined to
new questions raised by the decision or
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file
an answer thereto within ten (10) days
after service upon him of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
order unless specifically so ordered by
the Commission.

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§ 3.56 Effective date of orders; applica-
tion for stay.

(a) Other than consent orders, an
order to cease and desist under section
5 of the FTC Act becomes effective
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the
FTC Act, and except for divestiture
provisions, as provided in section
5(g)(4) of the FTC Act.

(b) Any party subject to a cease and
desist order under section 5 of the FTC
Act, other than a consent order, may
apply to the Commission for a stay of
all or part of that order pending judi-
cial review. If, within 30 days after the
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application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of
appeals where a petition for review of
the order is pending.

(c) An application for stay shall state
the reasons a stay is warranted and the
facts relied upon, and shall include sup-
porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application
shall address the likelihood of the ap-
plicant’s success on appeal, whether
the applicant will suffer irreparable
harm if a stay is not granted, the de-
gree of injury to other parties if a stay
is granted, and why the stay is in the
public interest.

(d) An application for stay shall be
filed within 30 days of service of the
order on the party. Such application
shall be served in accordance with the
provisions of § 4.4(b) of this part that
are applicable to service in adjudica-
tive proceedings. Any party opposing
the application may file an answer
within 5 business days after receipt of
the application. The applicant may file
a reply brief, limited to new matters
raised by the answer, within 3 business
days after receipt of the answer.

[60 FR 37748, July 21, 1995]

Subpart G [Reserved]

Subpart H—Reopening of
Proceedings

§ 3.71 Authority.
Except while pending in a U.S. court

of appeals on a petition for review
(after the transcript of the record has
been filed) or in the U.S. Supreme
Court, a proceeding may be reopened
by the Commission at any time in ac-
cordance with § 3.72. Any person subject
to a Commission decision containing a
rule or order which has become effec-
tive, or an order to cease and desist
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with § 2.51.

[44 FR 40637, July 12, 1979]

§ 3.72 Reopening.
(a) Before statutory review. At any

time prior to the expiration of the time

allowed for filing a petition for review
or prior to the filing of the transcript
of the record of a proceeding in a U.S.
court of appeals pursuant to a petition
for review, the Commission may upon
its own initiative and without prior no-
tice to the parties reopen the proceed-
ing and enter a new decision modifying
or setting aside the whole or any part
of the findings as to the facts, conclu-
sions, rule, order, or opinion issued by
the Commission in such proceeding.

(b) After decision has become final. (1)
Whenever the Commission is of the
opinion that changed conditions of fact
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and
desist which has become final by rea-
son of court affirmance or expiration of
the statutory period for court review
without a petition for review having
been filed, or a Commission decision
containing an order dismissing a pro-
ceeding, should be altered, modified, or
set aside in whole or in part, the Com-
mission will, except as provided in
§ 2.51, serve upon each person subject to
such decision (in the case of proceed-
ings instituted under § 3.13, such serv-
ice may be by publication in the FED-
ERAL REGISTER) an order to show cause,
stating the changes it proposes to
make in the decision and the reasons
they are deemed necessary. Within
thirty (30) days after service of such
order to show cause, any person served
may file an answer thereto. Any person
not responding to the order within the
time allowed may be deemed to have
consented to the proposed changes.

(2) Whenever an order to show cause
is not opposed, or if opposed but the
pleadings do not raise issues of fact to
be resolved, the Commission, in its dis-
cretion, may decide the matter on the
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under § 3.13, such service may be
by publication in FEDERAL REGISTER) a
notice of hearing, setting forth the
date when the cause will be heard. In
such a case, the hearing will be limited
to the filing of briefs and may include
oral argument when deemed necessary
by the Commission. When the plead-
ings raise substantial factual issues,
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