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(b) With respect to information con-
tained in transcripts of Commission
meetings, the exemptions contained in
paragraph (a) of this section, except for
paragraphs (a)(3) and (a)(7) of this sec-
tion, shall apply; in addition, such in-
formation will not be made available if
it is likely to have any of the effects
described in 5 U.S.C. 552b (c)(5), (c)(9),
or (c)(10).

(c) Under section 10 of the Federal
Trade Commission Act, any officer or
employee of the Commission who shall
make public any information obtained
by the Commission, without its author-
ity, unless directed by a court, shall be
deemed guilty of a misdemeanor, and
upon conviction thereof, may be pun-
ished by a fine not exceeding five thou-
sand dollars ($5,000), or by imprison-
ment not exceeding 1 year, or by fine
and imprisonment, in the discretion of
the court.

(d) Except as provided in paragraphs
(f) or (g) of this section, in § 4.11 (b), (c),
or (d), or as contemplated by agree-
ments under the International Anti-
trust Enforcement Assistance Act (15
U.S.C. 6201 et seq.), no material that is
marked or otherwise identified as con-
fidential and that is within the scope of
§ 4.10(a)(8), and no material within the
scope of § 4.10(a)(9) that is not other-
wise public, will be made available,
without the consent of the person who
produced the material, to any individ-
ual other than a duly authorized officer
or employee of the Commission or a
consultant or contractor retained by
the Commission who has agreed in
writing not to disclose the informa-
tion. All other Commission records
may be made available to a requester
under the procedures set forth in § 4.11
or may be disclosed by the Commission
except where prohibited by law.

(e) Except as provided in paragraphs
(f) or (g) of this section, in § 4.11 (b), (c),
or (d), or as contemplated by agree-
ments under the International Anti-
trust Enforcement Assistance Act (15
U.S.C. 6201 et seq.), material not within
the scope of § 4.10(a)(8) or § 4.10(a)(9)
that is received by the Commission and
is marked or otherwise identified as
confidential may be disclosed only if it
is determined that the material is not
within the scope of § 4.10(a)(2), and the
submitter is provided at least ten days’

notice of the intent to disclose the ma-
terial.

(f) Nonpublic material obtained by
the Commission may be disclosed to
persons other than the submitter in
connection with the taking of oral tes-
timony without the consent of the sub-
mitter only if the material or tran-
script is not within the scope of
§ 4.10(a)(2). If the material is marked
confidential, the submitter will be pro-
vided 10 days’ notice of the intended
disclosure or will be afforded an oppor-
tunity to seek an appropriate protec-
tive order.

(g) Material obtained by the Commis-
sion:

(1) Through compulsory process or
voluntarily in lieu thereof, and pro-
tected by sections 21 (b) and (f) of the
Federal Trade Commission Act, 15
U.S.C. 57b–2 (b), (f), and 4.10(d) of this
part; or

(2) That is designated by the submit-
ter as confidential, and protected by
section 21(c) of the Federal Trade Com-
mission Act, 15 U.S.C. 57b–2(c), and
§ 4.10(e) of this part; or

(3) That is confidential commercial
or financial information protected by
section 6(f) of the Federal Trade Com-
mission Act, 15 U.S.C. 46(f), and
§ 4.10(a)(2) of this part, may be disclosed
in Commission administrative or court
proceedings subject to Commission or
court protective or in camera orders as
appropriate. See §§ 1.18(b) and 3.45.
Prior to disclosure of such material in
a proceeding, the submitter will be af-
forded an opportunity to seek an ap-
propriate protective or in camera order.
All other material obtained by the
Commission may be disclosed in Com-
mission administrative or court pro-
ceedings at the discretion of the Com-
mission except where prohibited by
law.

(15 U.S.C. 41 et seq.)

[38 FR 1731, Jan. 18, 1973, as amended at 40
FR 7629, Feb. 21, 1975; 40 FR 23278, May 29,
1975; 42 FR 13540, Mar. 11, 1977; 46 FR 26291,
May 12, 1981; 49 FR 30166, July 27, 1984; 54 FR
7399, Feb. 21, 1989; 57 FR 10807, Mar. 31, 1992;
60 FR 37749, July 21, 1995; 63 FR 38473, July 17,
1998]

§ 4.11 Disclosure requests.
(a) Freedom of Information Act re-

quests—(1) Initial requests—(i) Form and
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contents; time of receipt. (A) A request
under the provisions of the Freedom of
Information Act, 5 U.S.C. 552, as
amended, for access to Commission
records shall be in writing and ad-
dressed as follows:

Freedom of Information Act Request, Assist-
ant General Counsel for Legal Counsel,
(Management & Access), Office of the Gen-
eral Counsel, Federal Trade Commission,
6th Street and Pennsylvania Avenue, NW.,
Washington, DC 20580.

(B) Failure to mark the envelope and
the request in accordance with para-
graph (a)(1)(i)(A) of this section will re-
sult in the request being treated as re-
ceived on the date the request is actu-
ally received by the processing unit in
the Office of the Deputy Executive Di-
rector for Planning and Information.

(C) Costs; agreement to pay costs. Re-
questers will be charged search and du-
plication costs prescribed by Rule 4.8
for requests under this section. All re-
quests shall include a statement of the
information needed to determine fees,
as provided by § 4.8(c), and an agree-
ment to pay fees (or a statement that
the requester will not pay fees if a fee
waiver is denied), as provided by
§ 4.8(d). Requests may also include an
application for a fee waiver, as pro-
vided by § 4.8(e). An advance payment
may be required in appropriate cases as
provided by § 4.8(h).

(D) Failure to agree to pay fees. If a re-
quest does not include an agreement to
pay fees, and if the requester is notified
of the estimated costs pursuant to Rule
4.8(d)(3), the request will be deemed not
to have been received until the re-
quester agrees to pay such fees. If a re-
quester declines to pay fees and is not
granted a fee waiver, the request will
be denied.

(E) Records for sale at another govern-
ment agency. If requested materials are
available for sale at another govern-
ment agency, the requester will not be
provided with copies of the materials
but will be advised to obtain them from
the selling agency.

(ii) Identifiability. (A) A request for
access to Commission records must
reasonably describe the records re-
quested to enable Commission person-
nel to identify and locate them with a
reasonable amount of effort. A request
should be as specific as possible, and

include, where known, information re-
garding dates, titles, file designations,
location, and any other information
which may assist the Commission in
identifying and locating the records re-
quested.

(B) A denial of a request may state
that the description required by para-
graph (a)(1)(ii)(A) of this section is in-
sufficient to allow identification and
location of the records.

(iii) Time limit for initial determination.
(A) The Assistant General Counsel for
Legal Counsel (Management & Access)
or his or her designee will, within 20
working days of the receipt of a re-
quest, either grant or deny, in whole or
in part, such request.

(B) Except in exceptional cir-
cumstances as provided in paragraph
(a)(1)(iii)(C) of this section, the Assist-
ant General Counsel for Legal Counsel
(Management & Access) or his or her
designee may extend the time limit by
not more than 10 working days if such
extension is:

(1) Necessary for locating records or
transferring them from physically sep-
arate facilities; or

(2) Necessary to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are sought in a single or
series of closely related requests; or

(3) Necessary for consultation with
another agency having a substantial
interest in the determination, or for
consultation among two or more com-
ponents of the Commission having sub-
stantial subject matter interest there-
in.

(C) If the Assistant General Counsel
for Legal Counsel (Management & Ac-
cess) or his or her designee extends the
time limit for initial determination
pursuant to paragraph (a)(1)(iii)(B) of
this section, the requester will be noti-
fied in accordance with 5 U.S.C.
552(a)(6)(B). In exceptional cir-
cumstances, when the request cannot
be processed within the extended time
limit, the requester will be so notified
and provided an opportunity to limit
the scope of the request so that it may
be processed within such time limit, or
to arrange an alternative time frame
for processing the request or a modified
request. ‘‘Exceptional’’ circumstances
will not include delays resulting from a
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predictable workload of requests under
this section. Unwillingness to make
reasonable modifications in the scope
of the request or to agree to an alter-
native time frame may be considered
as factors in determining whether ex-
ceptional circumstances exist and
whether the agency has exercised due
diligence in responding to the request.

(D) If a request is not granted within
the time limits set forth in paragraphs
(a)(1)(iii) (A) and (B) of this section,
the request shall be deemed to be de-
nied and the requesting party may ap-
peal such denial to the General Counsel
in accordance with paragraph (a)(2) of
this section.

(iv) Initial determination. (A) The As-
sistant General Counsel for Legal
Counsel (Management & Access) or his
or her designee will make reasonable
efforts to search, using either manual
or electronic means, for the requested
records in electronic form or format,
except when such efforts would signifi-
cantly interfere with the operation of
the Commission’s automated informa-
tion systems. Access will be granted to
requested records, or any portions
thereof, that must be made available
under the Freedom of Information Act.
Access will be denied to records that
are exempt under the Freedom of Infor-
mation Act, 5 U.S.C. 552(b), unless the
Assistant General Counsel for Legal
Counsel (Management & Access) or his
or her designee determines that such
records fall within a category the Com-
mission or the General Counsel has
previously authorized to be made avail-
able to the public as a matter of policy.
Denials will set forth the reasons
therefor and advise the requester that
this determination may be appealed to
the General Counsel if the requester
believes either that the records are not
exempt, or that the General Counsel
should exercise discretion to release
such records notwithstanding their ex-
empt status. The Assistant General
Counsel for Legal Counsel (Manage-
ment & Access) or his or her designee
will also provide a reasonable, good-
faith estimate of the volume of any
materials to which access is denied, un-
less providing such an estimate would
harm an interest protected by an ex-
emption in 5 U.S.C. 552(b) that was

cited as a basis for withholding mate-
rials.

(B) The Assistant General Counsel
for Legal Counsel (Management & Ac-
cess) or his or her designee is deemed
to be the sole official responsible for
all denials of initial requests, except
denials of access to materials con-
tained in active investigatory files, in
which case the Director or Deputy Di-
rector of the Bureau or the Director of
the Regional Office responsible for the
investigation will be the responsible of-
ficial.

(C) Records to which access has been
granted will be made available to the
requester in any form or format speci-
fied by the requester, if the records are
readily reproducible in that form or
format, or can be converted to that
form or format with a reasonable
amount of effort, and they will remain
available for inspection and copying
for a period not to exceed 30 days from
date of notification to the requester
unless the requester asks for and re-
ceives the consent of the Assistant
General Counsel for Legal Counsel
(Management & Access) or his or her
designee to a longer period. Records as-
sembled pursuant to a request will re-
main available only during this period
and thereafter will be refiled. Appro-
priate fees may be imposed for any new
or renewed request for the same
records.

(D) If a requested record cannot be
located from the information supplied,
or is known to have been destroyed or
otherwise disposed of, the requester
shall be so notified.

(2) Appeals to the General Counsel from
initial denials—(i) Form and contents;
time of receipt. (A) If an initial request
for records is denied in its entirety, the
requester may, within 30 days of the
date of the determination appeal such
denial to the General Counsel. If an ini-
tial request is denied in part, the time
for appeal shall not expire until 30 days
after the date of the letter notifying
the requester that all records to which
access has been granted have been
made available. The appeal shall be in
writing and should include a copy of
the initial request and a copy of the re-
sponse to that initial request, if any.
The appeal shall be addressed as fol-
lows:
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Freedom of Information Act Appeal, Office
of the General Counsel, Federal Trade
Commission, 6th Street and Pennsylvania
Avenue, NW., Washington, DC 20580.

(B) Failure to mark the envelope and
the appeal, in accordance with para-
graph (a)(2)(i)(A) of this section, will
result in the appeal being treated as re-
ceived on the date the appeal is actu-
ally received by the Office of the Gen-
eral Counsel.

(C) Each appeal to the General Coun-
sel which requests him to exercise his
discretion to release exempt records
shall set forth the interest of the re-
quester in the subject matter and the
purpose for which the records will be
used if the request is granted.

(ii) Time limit for appeal. (A) The Gen-
eral Counsel shall, within twenty (20)
working days of the receipt of an ap-
peal, either grant or deny the appeal,
in whole or in part.

(B) The General Counsel may, by
written notice to the requester in ac-
cordance with 5 U.S.C. 552(a)(6)(B), ex-
tend the time limit for deciding an ap-
peal by not more than 10 working days
pursuant to paragraph (a)(1)(iii)(B) of
this section, provided that the amount
of any extension utilized during the
initial consideration of the request
under that paragraph will be sub-
tracted from the amount of additional
time otherwise available. Where excep-
tional circumstances do not permit the
processing of the appeal within the ex-
tended time limit, the notice and pro-
cedures set forth in paragraph
(a)(1)(iii)(C) of this section shall apply.

(iii) Determination of appeal. (A) The
General Counsel has the authority to
grant or deny all appeals and to release
as an exercise of discretion records ex-
empt from mandatory disclosure under
5 U.S.C. 552(b). In unusual or difficult
cases, the General Counsel may, in his
or her sole discretion, refer an appeal
to the Commission for determination.
A denial of an appeal in whole or in
part will set forth the basis for the de-
nial; will include a reasonable, good-
faith estimate of the volume of any
materials to which access is denied, un-
less providing such an estimate would
harm an interest protected by an ex-
emption in 5 U.S.C. 552(b) that was
cited as a basis for withholding mate-
rials; and will advise the requester that

judicial review of the decision is avail-
able by civil suit in the district in
which the requester resides, or has his
principal place of business, or in which
the agency records are situated, or in
the District of Columbia.

(B) The General Counsel shall be
deemed solely responsible for all deni-
als of appeals, except where an appeal
is denied by the Commission. In such
instances, the Commission shall be
deemed solely responsible for the de-
nial.

(b) Requests from congressional commit-
tees and subcommittees. Requests from
congressional committees and sub-
committees for nonpublic material
shall be referred to the General Coun-
sel for presentation to the Commission,
subject to the provisions in 5 U.S.C.
552(c) and FTC Act 21(b) that neither
the Freedom of Information Act, 5
U.S.C. 552, nor the Federal Trade Com-
mission Act, 15 U.S.C. 41, et seq., is au-
thority to withhold information from
Congress. Upon receipt of a request
from a congressional committee or
subcommittee, notice will be given to
the submitter of any material marked
confidential, or any material within
the scope of § 4.10(a)(9), that is respon-
sive to the request that the request has
been received. No other notice need be
provided prior to granting the request.
The Commission will inform the com-
mittee or subcommittee that the sub-
mitter considers such information con-
fidential.

(c) Requests from Federal and State law
enforcement agencies. Requests from law
enforcement agencies of the Federal
government for nonpublic records shall
be addressed to the liaison officer for
the requesting agency, or if there is
none, to the General Counsel. Requests
from State agencies for nonpublic
records shall be addressed to the Gen-
eral Counsel. With respect to requests
under this paragraph, the General
Counsel, the General Counsel’s des-
ignee, or the appropriate liaison officer
is delegated the authority to dispose of
them. Alternatively, the General Coun-
sel may refer such requests to the Com-
mission for determination, except that
requests must be referred to the Com-
mission for determination where the
Bureau having the material sought and
the General Counsel do not agree on
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the disposition. Prior to granting ac-
cess under this section to any material
submitted to the Commission, the Gen-
eral Counsel, the General Counsel’s
designee, or the liaison officer will ob-
tain from the requester a certification
that such information will be main-
tained in confidence and will be used
only for official law enforcement pur-
poses. The certificate will also describe
the nature of the law enforcement ac-
tivity and the anticipated relevance of
the information to that activity. A
copy of the certificate will be for-
warded to the submitter of the infor-
mation at the time the request is
granted unless the agency requests
that the submitter not be notified.

(d) Requests from Federal and State
agencies for purposes other than law en-
forcement. Requests from Federal and
State agencies for access to nonpublic
records for purposes not related to law
enforcement should be addressed to the
General Counsel. The General Counsel
or the General Counsel’s designee is
delegated the authority to dispose of
requests under this paragraph. Disclo-
sure of nonpublic information will be
made consistent with sections 6(f) and
21 of the FTC Act. Requests under this
section shall be subject to the fee and
fee waiver provisions of § 4.8.

(e) Material and information requested
by subpoena in cases or matters to which
the agency is not a party. (1) The proce-
dures specified in this section will
apply to all subpoenas directed to Com-
mission employees, except special gov-
ernment employees, that relate in any
way to the employees’ official duties.
These procedures will also apply to
subpoenas directed to former Commis-
sion employees and current or former
special government employees of the
Commission, if the subpoenas seek non-
public materials or information ac-
quired during Commission employ-
ment. The provisions of paragraph
(e)(3) of this section will also apply to
subpoenas directed to the agency. For
purposes of this section, the term sub-
poena includes any compulsory process
in a case or matter to which the agen-
cy is not a party; the term nonpublic
includes any material or information
which, under § 4.10, is not required to be
made public; the term employees, except
where otherwise specified, includes

‘‘special government employees’’ and
other agency employees; and the term
special government employees includes
consultants and other employees as de-
fined by section 202 of title 18 of the
United States Code.

(2) Any employee or former employee
who is served with a subpoena shall
promptly advise the General Counsel of
the service of the subpoena, the nature
of the material or information sought,
and all relevant facts and cir-
cumstances.

(3) A party causing a subpoena to be
issued to the Commission or any em-
ployee or former employee of the Com-
mission shall furnish a statement to
the General Counsel. The statement
shall set forth the party’s interest in
the case or matter, the relevance of the
desired testimony or material, and a
discussion of whether it is reasonably
available from other sources. If testi-
mony is desired, the statement shall
also contain a general summary of the
testimony and a discussion of whether
agency records could be produced and
used in its place. Any authorization for
testimony will be limited to the scope
of the demand as summarized in such
statement.

(4) Absent authorization from the
General Counsel, the employee or
former employee shall respectfully de-
cline to produce requested material or
to disclose requested information. The
refusal should be based on this para-
graph and on Touhy v. Ragen, 340 U.S.
462 (1951).

(5) The General Counsel will consider
and act upon subpoenas under this sec-
tion with due regard for statutory re-
strictions, the Commission’s rules and
the public interest, taking into ac-
count factors such as the need to con-
serve the time of employees for con-
ducting official business; the need to
avoid spending the time and money of
the United States for private purposes;
the need to maintain impartiality be-
tween private litigants in cases where
a substantial government interest is
not involved; and the established legal
standards for determining whether jus-
tification exists for the disclosure of
confidential information and material.

(f) Requests by current or former em-
ployees to use nonpublic memoranda as
writing samples shall be addressed to
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the General Counsel. The General
Counsel or the General Counsel’s des-
ignee is delegated the authority to dis-
pose of such requests consistent with
applicable nondisclosure provisions, in-
cluding sections 6(f) and 21 of the FTC
Act.

(g) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, Exec-
utive order, or regulation. However, an
employee shall not use information ob-
tained as a result of his Government
employment, except to the extent that
such information has been made avail-
able to the general public or will be
made available on request, or when the
General Counsel or the General Coun-
sel’s designee gives written authoriza-
tion for the use of nonpublic informa-
tion on the basis that the use is in the
public interest.

(15 U.S.C. 41 et seq.)

[40 FR 7629, Feb. 21, 1975, as amended at 42
FR 13820, Mar. 14, 1977; 43 FR 5802, Feb. 10,
1978; 46 FR 26292, May 12, 1981; 48 FR 4280,
Jan. 31, 1983; 49 FR 20279, May 14, 1984; 49 FR
21048, May 18, 1984; 50 FR 53306, Dec. 31, 1985;
55 FR 29839, July 23, 1990; 57 FR 10807, Mar.
31, 1992; 58 FR 15764, Mar. 24, 1993; 60 FR 37750,
July 21, 1995; 63 FR 32978, June 17, 1998; 63 FR
45647, Aug. 26, 1998]

§ 4.12 Disposition of documents sub-
mitted to the Commission.

(a) Material submitted to the Commis-
sion. (1) Any person who has submitted
material to the Commission may ob-
tain, on request, the return of material
submitted to the Commission which
has not been received into evidence:

(i) After the close of the proceeding
in connection with which the material
was submitted; or

(ii) When no proceeding in which the
material may be used has been com-
menced within a reasonable time after
completion of the examination and
analysis of all such material and other
information assembled in the course of
the investigation.

(2) Such request shall be in writing,
addressed to the custodian designated
pursuant to § 2.16 or the Secretary of
the Commission in all other cir-
cumstances, and shall reasonably de-
scribe the material requested. A re-
quest for return of material may be
filed at any time, but material will not

be returned nor will commitments to
return material be undertaken prior to
the time described in this paragraph.

(b) Commission-made copies of docu-
ments submitted to the Commission. The
Commission will not return to the sub-
mitter copies of documents made by
the Commission unless, upon a showing
of extraordinary circumstances, the
Commission determines that return
would be required in the public inter-
est.

(c) Disposition of material not returned.
Subsequent to the time prescribed in
paragraph (a) of this section, the staff
will examine all submitted material
and Commission-made copies of docu-
ments located in a reasonable search of
the Commission’s files and will deter-
mine, consistent with the Federal
Records Act, 44 U.S.C. 3301, which ma-
terials are appropriate for preservation
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of the
Commission or because of the informa-
tion value of data in them. The Com-
mission will dispose of all material de-
termined not to be appropriate for
preservation in accordance with appli-
cable regulations of the National Ar-
chives and Records Administration.

[46 FR 26292, May 12, 1981, as amended at 60
FR 37751, July 21, 1995]

§ 4.13 Privacy Act rules.

(a) Purpose and scope. (1) This section
is promulgated to implement the Pri-
vacy Act of 1974 (Pub. L. 93–579, 5
U.S.C. 552a) by establishing procedures
whereby an individual can, as to all
systems of records maintained by the
Commission except those set forth in
§ 4.13(m) as exempt from disclosure, (i)
Request notification of whether the
Commission maintains a record per-
taining to him in any system of rec-
ords, (ii) request access to such a rec-
ord or to an accounting of its disclo-
sure, (iii) request that the record be
amended or corrected, and (iv) appeal
an initial adverse determination of any
such request. This section also estab-
lishes those systems of records that are
specifically exempt from disclosure and
from other requirements.

(2) The procedures of this section
apply only to requests by an individual
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