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§143.5 Collection by compromise.

The Commission may settle claims
not exceeding $100,000 (excluding inter-
est) by compromise at less than the
principal amount of the claim if—

(a) The debtor shows an inability to
pay the full amount within a reason-
able period of time;

(b) The Government would be unable
to enforce collection in full through
litigation or administrative means
within a reasonable period of time;

(c) The cost of collecting the claim in
full is not justified by the amount of
the claim; or

(d) The Commission’s enforcement
policy would be served by settlement of
the claim for less than the full amount.

[50 FR 5384, Feb. 8, 1985, as amended at 57 FR
61292, Dec. 24, 1992]

§143.6 Referral for litigation.

Claims that cannot be collected by
the Commission under this part or for
which collection action cannot be
ended or suspended under 4 CFR part
104 will be referred to the Department
of Justice for litigation.

§143.7 Delegation of authority to the
Executive Director.

(@) The Commission hereby dele-
gates, until such time as the Commis-
sion orders otherwise, to the Executive
Director or to any Commission em-
ployee under the Executive Director’s
supervision as he or she may designate,
authority to take action to carry out
this part and the requirements of 4
CFR parts 101-105.

(b) Delegated waivers or compromise
under this part shall be with the con-
currence of the General Counsel and
the Director of the Division of Enforce-
ment or of their respective designees.

§143.8 Inflation-adjusted civil mone-
tary penalties.

(a) Unless otherwise amended by an
act of Congress, the inflation-adjusted
maximum civil monetary penalty for
each violation of the Commodity Ex-
change Act or the rules promulgated
thereunder that may be assessed or en-
forced by the Commission under the
Commodity Exchange Act pursuant to
an administrative proceeding or a civil
action in Federal court will be:
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(1) For each violation for which a
civil monetary penalty is assessed
against any person (other than a con-
tract market) pursuant to Section 6(c)
of the Commodity Exchange Act, 7
U.S.C. 9, not more than the greater of
$110,000 or triple the monetary gain to
such person for each such violation;

(2) For each violation for which a
civil monetary penalty is assessed
against any contract market or other
person pursuant to Section 6c of the
Commodity Exchange Act, 7 U.S.C. 13a-
1, not more than the greater of $110,000
or triple the monetary gain to such
person for each such violation; and

(3) For each violation for which a
civil monetary penalty is assessed
against any contract market or any di-
rector, officer, agent, or employee of
any contract market pursuant to sec-
tion 6b of the Commodity Exchange
Act, 7 U.S.C. 13a, not more than
$550,000.

(b) The Commission will adjust for
inflation the maximum penalties set
forth in this section at least once every
four years.

(c) Unless otherwise amended by an
act of Congress, the penalties set forth
in this rule or any penalty adjusted for
inflation in the future pursuant to
paragraph (b) of this section shall be
applicable only to violations of the
Commodity Exchange Act, Commission
rules, or Commission orders which
occur after November 27, 1996 or the
date on which such future inflation ad-
justments become effective, as applica-
ble.

[61 FR 55566, Oct. 28, 1996]

PART 144—PROCEDURES REGARD-
ING THE DISCLOSURE OF INFOR-
MATION AND THE TESTIMONY OF
PRESENT OR FORMER OFFICERS
AND EMPLOYEES IN RESPONSE
TO SUBPOENAS OR OTHER DE-
MANDS OF A COURT
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144.3 Testimony by present or former Com-
mission employees.
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present or former employees.
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§144.0

144.5 Procedures when production or disclo-
sure of Commission records or informa-
tion relating to Commission business is
sought.

144.6 Fees.

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 4a(j) and
12a(5); 31 U.S.C. 9701, unless otherwise noted.

SOURCE: 50 FR 11149, Mar. 20, 1985, unless
otherwise noted.

§144.0 Purpose and scope.

(a) The regulations in this part set
forth procedures to be followed with re-
spect to the disclosure, in response to a
subpoena, order or other demand (col-
lectively ‘“demand’’) of a court or other
authority of any material contained in
the files of the Commission, of any in-
formation relating to material con-
tained in the files of the Commission or
any information acquired by any per-
son while such person is or was an em-
ployee of the Commission as part of the
performance of that person’s official
duties or by virtue of that person’s offi-
cial status. Employee as used in this
part includes both members and em-
ployees of the Commission. Demand as
used in this part does not include re-
quests for the production of documents
in compliance with Fed. R. Civ. P. 34.

(b) Nothing in this part affects dis-
closure of information under the Free-
dom of Information Act (FOIA), 5
U.S.C. 552, the Privacy Act, 5 U.S.C.
552a, the Sunshine Act, 552b, or the
Commission’s implementing regula-
tions in part 145, 17 CFR 145.0, et seq., or
pursuant to Congressional subpoena or
pursuant to other Commission regula-
tion. Nothing in this part otherwise
permits disclosure of information by
the Commission except as is provided
by statute or other applicable law.

(c) This part is intended to provide
guidance for the internal operations of
the Commission and is not intended to,
does not, and may not be relied upon to
create any right or benefit, substantive
or procedural, enforceable at Ilaw
against the Commission.

§144.1 Service upon the Commission.

(a) Subject to paragraph (e) of this
section, the Secretary of the Commis-
sion is the only person authorized to
accept service of a demand directed to
the Commission or to an employee of
the Commission for documentary infor-

17 CFR Ch. | (4-1-99 Edition)

mation contained in or relating to in-
formation contained in the files of the
Commission.

(b) Any such demand must be ad-
dressed to the Secretary of the Com-
mission, Three Lafayette Centre, 1155
21st Street, NW., Washington, DC 20581.

(¢) In the event that any such de-
mand is attempted to be served upon
an employee of the Commission other
than the Secretary of the Commission,
unless otherwise directed by the Com-
mission’s General Counsel, that em-
ployee shall respectfully decline to ac-
cept service on the ground that the em-
ployee is without authority to do so.

(d) The Secretary shall promptly ad-
vise the General Counsel of any service
of any demand, and the General Coun-
sel shall thereafter advise the Commis-
sion regarding the matter.

(e) A demand for information con-
tained in the Commission’s files con-
cerning the registration of persons or
entities for which authority has been
delegated to the National Futures As-
sociation must be served upon the Na-
tional Futures Association, 200 West
Madison Street, Suite 1600, Chicago, II-
linois 60606, to the attention of the
General Counsel.

[50 FR 11149, Mar. 20, 1985, as amended at 60
FR 49335, Sept. 25, 1995]

§144.2 Service upon an employee or
former employee of the Commis-
sion.

(a) Any employee of the Commission
who is served or is attempted to be
served with a demand of a court or
other authority seeking information or
documents relating to the business of
the Commission shall promptly advise
the General Counsel of the service or
attempted service of such demand, the
nature of the information or docu-
ments sought by the demand and any
circumstances that may bear upon the
desirability in the public interest of
disclosure of the information or the
production of documents.

(b) Any former employee of the Com-
mission who is served or is attempted
to be served with a demand of a court
or other authority seeking information
or documents relating to the business
of the Commission shall promptly ad-
vise the General Counsel of the service
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or the attempted service of such de-
mand, the nature of the information or
documents sought by the demand and
any circumstances that might bear
upon the desirability in the public in-
terest of the disclosure of the informa-
tion or the production of documents.

(c) After such further inquiry as ap-
propriate, the General Counsel shall
advise the Commission concerning the
matter.

§144.3 Testimony by present or former
Commission employees.

(@) In any proceeding to which the
Commission is not a party, an em-
ployee of the Commission shall not tes-
tify concerning matters related to the
business of the Commission unless au-
thorized to do so by the Commission
upon the advice of the General Counsel.

(b) In any proceeding, an employee or
former employee of the Commission
shall not testify concerning non-public
matters related to the business of the
Commission unless authorized to do so
by the Commission upon the advice of
the General Counsel. See §140.735-9 of
these regulations.

§144.4 Production or disclosure of
records by present or former em-
ployees.

(@) No employee of the Commission
shall, in response to a demand by a
court or other authority or otherwise
in any proceeding in which the Com-
mission is not a party, produce any
material contained in the files of the
Commission or disclose any informa-
tion relating to material contained in
the files of the Commission or disclose
any information or produce any mate-
rial acquired as part of the perform-
ance of the employee’s official duties
or by virtue of the employee’s official
status unless authorized to do so by the
Commission, provided that Commis-
sion authorization shall not be re-
quired to comply with a demand solely
for Commission documents generally
available to the public. In litigation in
which the Commission is a party no
employee may produce any confiden-
tial Commission material without
Commission authorization.

(b) No former employee of the Com-
mission shall, in response to a demand
by a court or other authority or other-

§144.5

wise in any proceeding in which the
Commission is not a party, produce
without Commission authorization any
material contained in or from the files
of the Commission acquired as part of
the performance of the former employ-
ee’s official duties while employed by
the Commission. No former employee
may in any litigation produce con-
fidential material acquired as part of
the performance of the former employ-
ee’s official duties while employed by
the Commission unless authorized to
do so by the Commission.

§144.5 Procedures when production or
disclosure of Commission records
or information relating to Commis-
sion business is sought.

(a) If in any proceeding oral testi-
mony of an employee or former em-
ployee of the Commission is sought
concerning matters related to the busi-
ness of the Commission, an affidavit or,
if that is not feasible, a signed state-
ment by the party seeking the testi-
mony or by his attorney, setting forth
with particularity a summary of the
testimony sought and its relevance to
the proceeding, must be furnished to
the Commission’s General Counsel at
the Commission’s office in Washington,
DC. When authorization by the Com-
mission is required, any authorization
shall be limited to the scope of the de-
mand as summarized in such state-
ment.

(b) If a response to a demand by a
court or other authority is required be-
fore instructions from the Commission
are received, and Commission author-
ization is required, a Commission at-
torney shall be designated by the Gen-
eral Counsel to appear and to inform
the court or other authority of these
regulations and that the subpoena or
demand has been referred for prompt
consideration by the Commission. The
Commission attorney shall request a
stay of the demand pending receipt of
instructions.

(¢) In the event that the court or
other authority declines to stay the ef-
fect of the demand pending receipt of
instructions or in the event that the
court rules that there must be compli-
ance with the demand irrespective of
instructions not to produce the mate-
rial or disclose the information sought,
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§144.6

the Commission employee or former
employee upon whom the demand has
been made shall respectfully decline to
comply with the demand.

§144.6 Fees.

The provisions of §145.8 of these regu-
lations with respect to fees for produc-
tion of documents pursuant to the
FOIA are applicable to this part.

PART 145—COMMISSION RECORDS
AND INFORMATION

Sec.

145.0 Definitions.

145.1 Information published in the FEDERAL
REGISTER.

145.2 Records available for public inspection
and copying; documents published and
indexed.

145.3 [Reserved]

145.4 Public records available with identi-
fying details deleted; nonpublic records
available in abridged or summary form.

145.5 Disclosure of nonpublic records.

145.6 Commission offices to contact for as-
sistance; registration records available.

145.7 Requests for Commission records and
copies thereof.

145.8 Fees for records services.

145.9 Petition for confidential treatment of
information submitted to the Commis-
sion.

APPENDIX A TO PART 145—COMPILATION OF
COMMISSION RECORDS AVAILABLE TO THE
PusLiIc

APPENDIX B TO PART 145—SCHEDULE OF FEES

APPENDIX C TO PART 145 [RESERVED]

APPENDIX D TO PART 145—SCHEDULE OF FEES
FOR WEEKLY ADVISORY CALENDAR

AUTHORITY: Pub. L. 99-570, 100 Stat. 3207;
Pub. L. 89-554, 80 Stat. 383; Pub. L. 90-23, 81
Stat. 54; Pub. L. 98-502, 88 Stat. 1561-1564 (5
U.S.C. 552); Sec. 101(a), Pub. L. 93-463, 88
Stat. 1389 (5 U.S.C. 4a(j)); unless otherwise
noted.

§145.0 Definitions.

For the purposes of part 145 the fol-
lowing definitions are applicable:

Assistant Secretary—refers to the As-
sistant Secretary of the Commission
for FOI, Privacy and Sunshine Acts
Compliance.

Compliance staff—refers to the FOI,
Privacy and Sunshine Acts Compliance
staff of the Office of the Secretariat at
the Commission’s principal office in
Washington, DC assigned to respond to
requests for information and to handle
various other matters under the Free-

17 CFR Ch. | (4-1-99 Edition)

dom of Information Act, the Privacy
Act of 1974, and the Government in the
Sunshine Act.

Public records—in addition to the
records described in §145.1 (material
published in the FEDERAL REGISTER)
and in §145.2 (records required to be
made publicly available under the
Freedom of Information Act), includes
those records that have been deter-
mined by the Commission to be gen-
erally available to the public directly
upon oral or written request from the
Commission office or division respon-
sible for the maintenance of such
records. A compilation of Commission
records routinely available to the pub-
lic upon request appears in appendix A
to this part 145.

Nonpublic records—are records not
identified in §145.1, §145.2, or Appendix
A of this part 145. Nonpublic records
must be requested, in writing, in ac-
cordance with the provisions of §145.7.

Record—is any information or agency
record maintained by the Commission
in any format, including an electronic
format. It includes any document,
writing, photograph, sound or mag-
netic recording, videotape, microfiche,
drawing, or computer-stored informa-
tion or output in the possession of the
Commission. The term ‘“‘record” does
not include personal convenience mate-
rials over which the Commission has
no control, such as appointment cal-
endars and handwritten notes, which
may be retained or destroyed at an em-
ployee’s discretion.

[62 FR 17069, Apr. 9, 1997]

8§145.1 Information published in the

Federal Register.

Except as provided in §145.5, per-
taining to nonpublic matters, the fol-
lowing materials shall be published in
the FEDERAL REGISTER for the guidance
of the public:

(a) Description of the Commission’s
central and field organization and the
established place at which, the employ-
ees from whom, and the methods
whereby the public may obtain infor-
mation, make submittals or requests,
or obtain decisions;

(b) Statements of the general course
and method by which the Commission’s
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