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§ 4.16 Prohibited representations.

It shall be unlawful for any com-
modity pool operator, commodity trad-
ing advisor, principal thereof or person
who solicits therefor to represent or
imply in any manner whatsoever that
such commodity pool operator or com-
modity trading advisor has been spon-
sored, recommended or approved, or
that its abilities or qualifications have
in any respect been passed upon, by the
Commission, the Federal government
or any agency thereof.

Subpart B—Commodity Pool
Operators

§ 4.20 Prohibited activities.

(a)(1) Except as provided in para-
graph (a)(2) of this section, a com-
modity pool operator must operate its
pool as an entity cognizable as a legal
entity separate from that of the pool
operator.

(2) The Commission may exempt a
corporation from the requirements of
paragraph (a)(1) of this section if;

(i) The corporation represents in
writing to the Commission that each
participant in its pool will be issued
stock or other evidences of ownership
in the corporation for all funds, securi-
ties or other property that the partici-
pant contributes for the purchase of an
ownership interest in the pool;

(ii) The corporation demonstrates to
the satisfaction of the Commission
that it has estabilshed procedures ade-
quate to assure compliance with para-
graphs (b) and (c) of this section; and

(iii) The Commission finds that the
exemption is not contrary to the public
interest and to the purposes of the pro-
vision from which the exemption is
sought.

(b) All funds, securities or other
property received by a commodity pool
operator from an existing or prospec-
tive pool participant for the purchase
of an interest or as an assessment
(whether voluntary or involuntary) on
an interest in a pool that it operates or
that it intends to operate must be re-
ceived in the pool’s name.

(c) No commodity pool operator may
commingle the property of any pool
that it operates or that it intends to

operate with the property of any other
person.

(Approved by the Office of Management and
Budget under control number 3038–0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 34311, July 1, 1981; 46 FR 63035, Dec. 30,
1981]

§ 4.21 Required delivery of pool Disclo-
sure Document.

(a) No commodity pool operator reg-
istered or required to be registered
under the Act may, directly or indi-
rectly, solicit, accept or receive funds,
securities or other property from a pro-
spective participant in a pool that it
operates or that it intends to operate
unless, on or before the date it engages
in that activity, the commodity pool
operator delivers or causes to be deliv-
ered to the prospective participant a
Disclosure Document for the pool con-
taining the information set forth in
§ 4.24; Provided, however, that where the
prospective participant is an accred-
ited investor, as defined in 17 CFR
230.501(a), a notice of intended offering
and statement of the terms of the in-
tended offering may be provided prior
to delivery of a Disclosure Document,
subject to compliance with rules pro-
mulgated by a registered futures asso-
ciation pursuant to section 17(j) of the
Act.

(b) The commodity pool operator
may not accept or receive funds, secu-
rities or other property from a prospec-
tive participant unless the pool oper-
ator first receives from the prospective
participant an acknowledgment signed
and dated by the prospective partici-
pant stating that the prospective par-
ticipant received a Disclosure Docu-
ment for the pool. Where a Disclosure
Document is delivered to a prospective
pool participant by electronic means,
in lieu of a manually signed and dated
acknowledgment, the pool operator
may establish receipt by electronic
means that use a unique identifier to
confirm the identity of the recipient of
such Disclosure Document, Provided,
however, That the requirement of
§ 4.23(a)(3) to retain the acknowledg-
ment specified in this paragraph (b) ap-
plies equally to such substitute evi-
dence of receipt, which must be re-
tained either in hard copy form or in
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