
744

SUBCHAPTER P—REGULATIONS UNDER THE INTERSTATE
COMMERCE ACT

PART 340—RATE SCHEDULES AND
TARIFFS

AUTHORITY: Department of Energy Organi-
zation Act, 42 U.S.C. 7101–7352; E.O. 12009, 43
CFR 142; Interstate Commerce Act, 49 U.S.C.
1, et seq.; Natural Gas Act, 15 U.S.C. 717–717w.

§ 340.1 Suspended rate schedules; pro-
cedure; refund requirement; admin-
istered by the Federal Energy Reg-
ulatory Commission.

(a) Effectiveness of suspended rate
schedules. If a rate suspension pro-
ceeding initiated under section 15(7) of
the Interstate Commerce Act has not
been concluded and an order has not
been issued by the Commission at the
expiration of the suspension period, the
proposed rate, charge, classification, or
service shall go into in effect so long as
the pipeline company complies with all
of the requirements of this section.

(b) Recordkeeping. Any pipeline com-
pany whose proposed rates or charges
were suspended and have gone into ef-
fect pending final order of the Commis-
sion pursuant to section 15(7) of the
Interstate Commerce Act shall keep
accurate accounts in detail of all
amounts received by reason of the
rates or charges made effective as pro-
vided in the Commission’s order, for
each billing period, including the fol-
lowing information by billing period,
and by shipper:

(1) The monthly billing determinants
of petroleum or petroleum by-products
transported to each consignee under
the suspended tariffs;

(2) The revenues which would result
from such transportation services if
they were computed under the rates in
effect immediately prior to the date
the proposed change became effective,
if applicable;

(3) The revenues resulting from such
transportation services as computed
under the proposed increased rates or
charges that became effective after the
suspension period; and

(4) The difference between the reve-
nues computed in paragraphs (b)(2) and
(3) of this section, if applicable.

(c) Refunds. (1) Any pipeline company
that collects charges pursuant to this
section shall refund at such time, in
such amounts, and in such manner as
may be required by final order of the
Commission, the portion of any rates
and charges found by the Commission
in that proceeding not to be justified,
together with interest as required in
paragraph (c)(2) of this section.

(2) Interest shall be computed from
the date of collection until the date re-
funds are made as follows:

(i) At an average prime rate for each
calendar quarter on amounts held on or
after February 11, 1983. The applicable
average prime rate for each calendar
quarter shall be the arithmetic mean,
to the nearest one-hundredth of one
percent, of the prime rate values pub-
lished in the Federal Reserve Bulletin, or
in the Federal Reserve’s ‘‘Selected In-
terest Rates’’ (Statistical Release G.
13) for the most recent three months
preceding the beginning of the calendar
quarter; and

(ii) The interest required to be paid
under paragraph (c)(2)(i) of this section
shall be compounded quarterly.

(3) Any pipeline company required to
make refunds pursuant to this section
shall bear all costs of such refunding.

(4) If any rate or charge described in
paragraph (a) of this section that is
found not to be justified by the Com-
mission is shared between two or more
pipeline companies, each pipeline com-
pany which shared in the unjustified
rates or charges is required to refund
to the pipeline company that published
the tariff, not less than five days prior
to the refund date ordered by the Com-
mission under paragraph (c)(1) of this
section,

(i) That portion of the unjustified
rates or charges shared, and

(ii) The appropriate interest as re-
quired in paragraph (c)(2) of this sec-
tion for the period during which the re-
fundable amounts were held.
The pipeline company that published
the tariff shall, on the date set by the
Commission in its final order, make re-
funds with interest to the appropriate
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shipper for the full period during which
the refundable amounts were held.

[Order 273, 48 FR 1289; Jan. 12, 1983]

PART 341—OIL PIPELINE TARIFFS:
OIL PIPELINE COMPANIES SUB-
JECT TO SECTION 6 OF THE
INTERSTATE COMMERCE ACT

Sec.
341.0 Definitions; application.
341.1 Means of filing.
341.2 Filing requirements.
341.3 Form of tariff.
341.4 Filing requirements for amendments

to tariffs.
341.5 Cancellation of tariffs.
341.6 Adoption rule.
341.7 Concurrences.
341.8 Terminal and other services.
341.9 Index of tariffs.
341.10 Application of rates to intermediate

points.
341.11 Rejection of tariff publications and

other filed materials.
341.12 Informal submissions.
341.13 Withdrawal of proposed tariff publi-

cations.
341.14 Special permission.
341.15 Long and short haul or aggregate of

intermediate rates.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C. 1–
27.

SOURCE: 58 FR 58773, Nov. 4, 1993, unless
otherwise noted.

§ 341.0 Definitions; application.
(a) Definitions. (1) Carrier means an

oil pipeline subject to the Commis-
sion’s jurisdiction under the Interstate
Commerce Act.

(2) Concurrence means the agreement
of a carrier to participate in the joint
rates or regulations published by an-
other carrier.

(3) Local rate means a rate for service
over the lines or routes of only one car-
rier.

(4) Local tariffs means tariffs which
contain only local rates.

(5) Joint rate means a rate that ap-
plies for service over the lines or routes
of two or more carriers made by an
agreement between the carriers, ef-
fected by a concurrence or power of at-
torney.

(6) Joint tariffs means tariffs which
contain only joint rates.

(7) Posting or post means making a
copy of a carrier’s tariff available dur-

ing regular business hours for public
inspection in a convenient form and
place at the carrier’s principal office
and other offices of the carrier where
business is conducted with affected
shippers.

(8) Proportional rates means rates pub-
lished to apply only to traffic having a
prior transportation movement, a sub-
sequent transportation movement, or
both.

(9) Rule means any regulation or con-
dition of service stated in the tariff
which affects any rate or service pro-
vided by the carrier.

(10) Subscriber means a shipper or a
person who regularly is furnished a
copy of a particular tariff publication
(including reissues and amendments)
by the publishing carrier or agent.

(11) Tariff publication means all parts
of a filed tariff, including revised pages
and supplements.

(12) Through rates means the total
rates from point of origin to destina-
tion. They may be local rates, joint
rates, or a combination of separately
established rates.

(b) General application. (1) Each car-
rier must publish, post, and file with
the Commission tariff publications
which contain in clear, complete, and
specific form all the rules and regula-
tions governing the rates and charges
for services performed in accordance
with the tariff. Tariffs must be pub-
lished in a format that ensures the tar-
iffs are readable and that their terms
and conditions are easy to understand
and apply.

(2) The Commission may reject, or
may require modification, correction,
or reissuance of, any tariff publication
or other document not in compliance
with the law.

(3) All tariffs filed on or after Decem-
ber 6, 1993 must conform to the regula-
tions of this part. Tariffs which are on
file as of that date will not have to be
reissued solely to conform to this part.

(4) Each carrier must post and main-
tain a complete and current set of all
proposed, current, and suspended tariff
publications which it has issued or to
which it is a party. The carrier must
identify in its posted tariff files any
tariff publication under suspension and
investigation. Each carrier must afford
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inquirers reasonable opportunity to ex-
amine its posted tariff files.

§ 341.1 Means of filing.
Filings of tariff publications and re-

lated materials must be made with the
Secretary of the Commission. Filings
made by mail must be addressed to the
Federal Energy Regulatory Commis-
sion, with the envelope clearly marked
as containing ‘‘Oil Pipeline Tariffs.’’

§ 341.2 Filing requirements.
(a) Number of copies. (1) Carriers must

file three copies of each tariff publica-
tion and a letter of transmittal.

(2) Carriers must provide a copy of
the tariff publication and any tariff
justification to each shipper and sub-
scriber. Carriers must provide these
copies by first-class mail or by other
means of transmission agreed upon in
writing, on or before the same day the
tariff publication is transmitted to the
Commission for filing.

(b) Notice period. All tariff publica-
tions (except for suspension supple-
ments, adoption notices, adoption sup-
plements, and tariff indexes) must be
filed with the Commission and posted
not less than 30, nor more than 60, days
prior to the proposed effective date, un-
less a different notice period is author-
ized by the Commission. The notice pe-
riod shall begin the first full day after
the tariff publication is filed with the
Commission and shall end on the last
day prior to the tariff publication ef-
fective date.

(c) Transmittal letter—(1) Contents.
Letters of transmittal must describe
the filing and explain any changes to
the carrier’s rates, rules, terms or con-
ditions of service; state if a waiver is
being requested, and specify the stat-
ute, section, regulation, policy or order
requested to be waived; and identify
the tariffs or supplement numbers and
the proposed effective date of the tariff
publication.

(2) Certification. Letters of trans-
mittal must certify that the filing has
been sent to each subscriber of the tar-
iff publication by first-class mail or
other agreed-upon means. If there are
no subscribers, letters of transmittal
must so certify.

(3) Acknowledgement. Carriers re-
questing acknowledgement of the re-

ceipt of a filing must submit a dupli-
cate copy of the letter of transmittal
marked ‘‘Receipt requested.’’ The re-
quest must include a postage paid, self-
addressed return envelope. The Com-
mission will return one copy of the let-
ter of transmittal showing the date of
receipt.

§ 341.3 Form of tariff.

(a) Form, size, and type. (1) All tariff
publications must be in book, pam-
phlet, or loose-leaf form, 81⁄2 by 11
inches in size, and plainly printed and
legible. Erasures or alterations in writ-
ing will not be permitted in tariff pub-
lications filed with the Commission or
posted by the carrier.

(2) All tariff publications must have a
margin of 5⁄8 of an inch on the binding
edge.

(b) Contents of tariff. All tariff publi-
cations must contain the following in-
formation in the following order:

(1) Title page. The title page of each
tariff must contain the following infor-
mation:

(i) The FERC tariff number designa-
tion, in the upper right hand corner,
numbered consecutively, and the FERC
tariff number designation of the tariff
that is canceled, if any, under it;

(ii) The corporate name of the car-
rier;

(iii) The type of rates, e.g., local,
joint, or proportional, and the com-
modity to which the tariff applies, e.g.,
crude, petroleum product, or jet fuel;

(iv) Governing tariffs, e.g., separate
‘‘rules and regulations’’ tariffs, if any;

(v) The specific Commission order
pursuant to which the tariff is issued;

(vi) The issue date, which must be
shown on the lower left side, and the
effective date, which must be shown on
the lower right side;

(vii) The expiration date, if applica-
ble;

(viii) The name of the issuing officer
or duly appointed official issuing the
tariff, the complete street and mailing
address of the carrier, and the name
and phone number of the individual re-
sponsible for compiling the tariff publi-
cation.

(2) Table of contents. Tariffs of more
than nine pages in length must contain
a table of contents. A table of contents
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is optional for tariffs which are less
than 10 pages in length.

(3) A list of carriers participating in
joint tariffs.

(4) Index of Commodities.
(5) Explanatory statements. These

statements must explain the proper ap-
plication of rates and rules.

(6) Rules governing tariff publications.
(i) All rules affecting the rates or the
services provided for in the tariff publi-
cation must be included. A special rule
affecting a particular item or rate
must be referred to specifically in that
item or in connection with that rate.

(ii) Each rule must be given a sepa-
rate item number, (e.g., Item No. 1),
and the title of each rule must be
shown in distinctive type.

(iii) Except as provided in § 341.10,
tariffs may not include any rules that
substitute for any rates named in the
tariff or found in any other tariff.
Rules may not provide that traffic of
any nature will be ‘‘transported only
by special agreement’’ or any other
provision of similar meaning.

(iv) Rules may be separately pub-
lished in a general rules tariff when it
is not desirable or practicable to in-
clude the governing rules in the rate
tariff. Rate tariffs that do not contain
rules must make specific reference, by
FERC Tariff number, to the governing
general rules tariff.

(v) When joint rate tariffs refer to a
separate governing rules tariff, such
separate tariff must be concurred in by
all joint carriers.

(7) Statement of rates. Rates must be
stated explicitly in cents, or in dollars
and cents, per barrel or other specified
unit. The names or designations of the
places from and to which the rates
apply must be arranged in a simple and
systematic manner. Any related serv-
ices performed by the carrier in con-
nection with the rates must be clearly
identified and explained. Duplicative or
conflicting rates for the same service
are prohibited.

(8) Routing. Routing over which the
rates apply must be stated so that the
actual routes may be ascertained. This
may be accomplished by stating that
the rates apply via all routes of the
carrier except as otherwise specifically
stated in the tariff.

(9) Explanation of abbreviations and
reference marks. Reference marks, ab-
breviations, and note references must
be explained at the end of each tariff
publication. U.S. Postal Service state
abbreviations and other commonly
used abbreviations need not be ex-
plained.

(10) Changes to be indicated in tariff or
supplement. (i) All tariff publications
must identify where changes have been
made in existing rates or charges,
rules, regulations or practices, or clas-
sifications. One of the following letter
designations or uniform symbols must
be used to designate the change:

Description Option 1 Option 2

Increase ....................................... ↑ [I]
Decrease ..................................... ↓ [D]
Change in wording only .............. ▲ [W]
Cancel ......................................... 0 [C]
Reissued item ............................. b [R]
Unchanged rate ........................... ● [U]
New ............................................. √ [N]

(ii) Reissued items must include in
the square or brackets the number of
the tariff supplement where the item
was first issued or amended. If the let-
ter designation is used, the number of
the supplement must be shown to-
gether with the letter. The references
must be explained at the end of the tar-
iff. For example: ‘‘[R2] Reissued from
Supplement No. 2, effective [specify
date].’’

(iii) The symbols and letter designa-
tions contained in paragraph (b)(10)(i)
of this section must not be used for any
other purpose.

(iv) When the same change is made in
all or in substantially all rates in a
tariff, a tariff supplement, or a tariff or
tariff supplement page, that fact and
the nature of the change must be indi-
cated in distinctive type at the top of
the title page of the issue, or at the top
of each page, as appropriate. For exam-
ple: ‘‘All rates in this issue are in-
creased,’’ or ‘‘All rates on this page are
reduced unless otherwise indicated.’’

(v) When a tariff publication that
cancels a previous tariff publication
does not include points of origin or des-
tination, or rates, rules, or routes that
were contained in the prior tariff publi-
cation, the new tariff publication must
indicate the cancellation. If such omis-
sions effect changes in charges or serv-
ices, that fact must be indicated by the
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use of the symbols prescribed in para-
graph (b)(10)(i) of this section.

(11) Tariff publications must be con-
secutively numbered.

(c) Loose-leaf tariffs. (1) Pages of
loose-leaf tariffs must be consecutively
numbered. Each page must show at the
top of the page the name of the issuing
carrier, the page number, and the
FERC tariff number. Each page must
show at the bottom of the page the
issue date, the effective date, the name
of the issuing officer or duly appointed
official issuing the tariff, the complete
street and mailing address of the car-
rier, and the name and phone number
of the individual responsible for com-
piling the tariff publication.

(2) Changes and additions to loose-
leaf tariffs must be made by reprinting
the page upon which the change or ad-
dition is made, and designating the
changed page as a revised page. For ex-
ample: ‘‘First revised page 1 cancels
Original page 1,’’ or ‘‘Second revised
page 2 cancels First revised page 2.’’
When a revised title page is issued, the
following notation must be shown:

Original tariff effective [specify date].

(3) When changes and additions re-
quire additional pages, the additional
pages must be given the same number
with a letter suffix. For example:
‘‘Original page 4–A,’’ or ‘‘Original page
4–B.’’ When, for example, ‘‘Original
page 4–A’’ is changed, it must be done
by issuing ‘‘First revised page 4–A,’’
which must cancel ‘‘Original page 4–
A.’’

(4) When a revised page is issued
which omits rates or rules published on
the page which it cancels, and such
rates or rules are published on another
page, the revised page must refer to the
page on which the rates or rules will be
found. Subsequently revised pages of
the same number must omit the ref-
erence insofar as that particular mat-
ter is concerned.

(5) Additional pages to a loose-leaf
tariff must be numbered beginning
with the next successive page number
after the last page and must be des-
ignated as ‘‘Original page —.’’

(6) The loose-leaf tariff page that fol-
lows the title page is known as a
‘‘check sheet’’ and must be designated
as ‘‘Original page 1.’’ When the original

tariff is filed, the check sheet must
show the number of pages contained in
the tariff. For example: ‘‘Pages 1 to 150,
inclusive, of this tariff are effective as
of the date shown.’’ When pages are re-
vised or added to the tariff, or when
supplements are issued, the check
sheet must be revised to list all cur-
rently effective revised pages and sup-
plements. The list in numerical order
of all added original and revised pages
must follow the statement: ‘‘Original
and revised pages and supplements as
named below contain all changes from
the original tariff that are in effect on
the date hereof.’’ For example:

Page Number of revision except as
indicated.

3 ............................................. 5th.
5A .......................................... Original.
10 ........................................... 8th.
151 ......................................... Original.

(7) The only loose-leaf tariff supple-
ments that may be issued are adoption
supplements, suspension supplements,
and cancellation supplements.

§ 341.4 Filing requirements for amend-
ments to tariffs.

(a) Supplements to tariffs. (1) Supple-
ments are limited to one effective sup-
plement per tariff, except for cancella-
tion, postponement, adoption, correc-
tion, and suspension supplements.

(2) Item numbers that are canceled or
amended must be identified and
brought forward with the item title in
the current supplement. Reissued
items from prior supplements must be
brought forward in the current supple-
ment and referenced with the symbols
in § 341.3(b)(10)(i). Cancellation of an
item by supplement must be made by
bringing forward the item number with
an added capital letter suffix in alpha-
betical sequence. For example: ‘‘Item
445–A cancels Item 445.’’ If a canceled,
withdrawn, or expired item is subse-
quently reissued, it must be repub-
lished under the same item number
with the next letter suffix.

(b) Cancellation supplements. Cancella-
tion supplements must be filed when
tariffs are canceled without reissue.

(c) Postponement supplements. Supple-
ments postponing the effective date of
pending tariff filings must be filed
prior to the proposed effective date of
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the filing. A postponement supplement
may not postpone the effective date for
more than 30 days.

(d) Adoption supplements. A supple-
ment adopting the tariff of another
carrier must be filed to provide the no-
tice required in § 341.6.

(e) Correction supplements. Correction
supplements must be filed to correct
typographical or clerical errors. Three
correction supplements are permitted
per tariff.

(f) Suspension supplements. A suspen-
sion supplement must be filed for each
suspended tariff or suspended part of a
tariff within 30 days of the issuance of
a suspension order. The suspension sup-
plement must be served on all sub-
scribers. The supplement must include
the date it is issued, a reproduction of
the ordering paragraphs of the suspen-
sion order, a statement that the tariff
or portion of the tariff was suspended
until the date stated in the suspension
order, a reference to the docket num-
ber under which the suspension order
was issued, and a statement that the
previous tariff publication remains in
effect.

[58 FR 58773, Nov. 4, 1993, as amended by
Order 561–A, 59 FR 40256, Aug. 8, 1994]

§ 341.5 Cancellation of tariffs.
Carriers must cancel prior tariffs

when the tariffs are reissued. When a
tariff is canceled in whole or in part by
a supplement, the supplement must
show where the rates will be found
thereafter or what rates will thereafter
apply. If the service in connection with
the tariff is no longer in interstate
commerce, the tariff publication must
so state.

§ 341.6 Adoption rule.
(a) Change in name of carrier or owner-

ship of property. The carrier must no-
tify the Commission when there is:

(1) A change in the legal name of the
carrier;

(2) A transfer of all of the carrier’s
properties; or

(3) A change in ownership of only a
portion of the carrier’s property.

(b) Notification. The carrier must pro-
vide notice of these occurrences by tar-
iff publication, filed as soon as possible
but no later than 30 days following
such occurrence. The filing of adoption

notices and adoption supplements re-
quires no notice period.

(c) Complete adoption. (1) When a car-
rier changes its legal name, or when
ownership of all a carrier’s properties
is transferred, the adopting carrier
must file and post an adoption notice,
numbered in its own FERC Tariff se-
ries, reading as follows:

The [legal name of adopting carrier] hereby
adopts and makes its own all tariff publica-
tions of [name of adopted carrier], effective
[date].

(2) The adopting carrier must concur-
rently file a consecutively numbered
supplement to each of the adopted car-
rier’s tariffs covered by the adoption
notice, reading as follows:

Effective [date shown on adoption notice]
this tariff publication became the tariff of
the [legal name of adopting carrier] as per its
adoption notice FERC No. [number].

(3) The supplements issued under this
section may contain no other matter,
and must refer to § 341.6.

(4) The adopting carrier must trans-
fer into its FERC Tariff series the rates
applying locally on the adopted lines.
The transfer must be made within 30
days of the filing of the adoption no-
tices and supplements. The adopting
carrier must give 30 days notice as pro-
vided for in § 341.2(b).

(d) Partial adoption. (1) When the own-
ership of a portion of a carrier’s prop-
erties is transferred to another carrier
the adopting carrier must file and post
an adoption notice, numbered in its
own FERC Tariff series, containing the
statement as follows:

The [legal name of adopting carrier] hereby
adopts and makes its own, the tariffs of
[legal name of former owner] for transpor-
tation movements [describe by FERC tariff
number, origin, and destination points], effec-
tive [date of adoption].

(2) When a point on the transferred
portion of a carrier’s properties will
continue to remain a point on the
former owner’s line, a reference must
be provided in connection with the
name of that point, explaining the
common junction point.

(3) The former owner must imme-
diately file a consecutively numbered
supplement to each of its tariffs cov-
ered by the adoption notice, reading as
follows:
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Effective [date of adoption notice] this tariff
became the tariff of [legal name of adopting
carrier] for transportation movements
[identify origin and destination points], effec-
tive [date of adoption], as per its adoption no-
tice FERC No. [number].

(4) The adoption supplements issued
under this section may contain no
other matter, and must refer to § 341.6.

(5) Rates applying locally on the
transferred portion must be transferred
into the FERC Tariff series of the
adopting carrier within 30 days of the
filing of the adoption notices and sup-
plements. The adopting carrier must
file and post its tariff publication as
provided for in § 341.2(b). Where rates
are transferred from tariffs of the
former owner to tariffs of the adopting
carrier, the adopting carrier must es-
tablish the rates in its tariffs and the
former owner must cancel the cor-
responding rates in its tariffs effective
on the same date. The former owner
must reference the FERC Tariff num-
ber of the adopting carrier for rates ap-
plying thereafter.

§ 341.7 Concurrences.
Concurrences must be maintained at

carriers’ offices and produced upon re-
quest. Cancellations or changes to con-
currences affecting FERC tariffs must
be shown in those tariffs.

§ 341.8 Terminal and other services.
Carriers must publish in their tariffs

rules governing such matters as
prorationing of capacity, demurrage,
odorization, carrier liability, quality
bank, reconsignment, in-transit trans-
fers, storage, loading and unloading,
gathering, terminalling, batching,
blending, commingling, and connection
policy, and all other charges, services,
allowances, absorptions and rules
which in any way increase or decrease
the amount to be paid on any shipment
or which increase or decrease the value
of service to the shipper.

§ 341.9 Index of tariffs.
(a) In general. Each carrier must pub-

lish as a separate tariff publication
under its FERC Tariff numbering sys-
tem, a complete index of all effective
tariffs to which it is a party, either as
initial, intermediate, or delivering car-
rier. The index must be arranged in

sections as indicated in paragraphs (b),
(c), and (d) of this section and must
show as to each tariff:

(1) The FERC Tariff number;
(2) The full name of the issuing car-

rier or agent;
(3) The type of tariff or description of

the traffic to which it applies, includ-
ing origin and destination points; and

(4) Whether the tariff contains rates
for transportation by mode other than
pipeline.

(b) The first section. The first section
of a tariff index must contain a list of
all tariffs in which the carrier is an ini-
tial carrier. The list must be arranged
alphabetically and organized within
the following categories, in order:

(1) Specific commodity tariffs;
(2) General commodity tariffs; and
(3) Miscellaneous tariffs, such as

rules and services.
(c) The second section. The second sec-

tion of a tariff index must contain a
list of all tariffs in which the carrier is
a delivering carrier, arranged in the
manner described in the first section of
the tariff index. This section must also
include those tariffs in which the car-
rier is an intermediate carrier.

(d) The third section. The third section
of a tariff index must contain a com-
plete list of the FERC Tariff numbers
of the carrier’s own effective tariffs ar-
ranged in numerical order.

(e) Supplements. The index must be
kept current by supplements numbered
consecutively. The supplements may be
issued quarterly. At a minimum, the
index must be reissued every four
years.

(f) Title page. The title page of each
index and supplement must contain the
issue date.

§ 341.10 Application of rates to inter-
mediate points.

(a) Applicability. (1) A carrier may
provide in its tariff that existing rates
between points named in the tariff will
be applied to transportation move-
ments from intermediate origin points
not named in the tariff to named des-
tination points, and from named origin
points to intermediate destination
points not named in the tariff.

(2) A carrier must file a tariff publi-
cation applicable to the transportation
movements within 30 days of the start
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of the service if the intermediate point
is to be used on a continuous basis for
more than 30 days.

(b) Intermediate point commodity rate
regulations—(1) Intermediate origin
points. The rate for service provided to
a published destination point from an
origin point not specifically named in
the tariff, but located intermediate to
published origin and destination
points, must be the same as the pub-
lished rate from the next more distant
origin point. Application of this provi-
sion is subject to the following:

(i) If branch or diverging lines create
two or more ‘‘next more distant’’
points, the carrier must apply the rate
which results in the lowest charge.

(ii) If the intermediate point is lo-
cated between two published origin
points, the carrier must apply the rate
which results in the higher charge.

(iii) If the intermediate point is be-
tween more than two published origin
points due to branch or diverging lines,
the carrier must eliminate all such
points except that from which the low-
est charge is applicable.

(iv) If there is in any other tariff a
commodity rate from the proposed in-
termediate origin point that is applica-
ble to the same movement, the carrier
should not apply this rule from such
intermediate point.

(2) Intermediate destination points. The
rate for service provided from a pub-
lished origin point to a destination
point not specifically named in the tar-
iff, but located intermediate to pub-
lished origin and destination points,
must be the same as the published rate
to the next more distant destination
point. Application of this provision is
subject to the following:

(i) If branch or diverging lines create
two or more ‘‘next more distant’’
points, the carrier must apply the rate
which results in the lowest charge.

(ii) If the intermediate point is lo-
cated between two published destina-
tion points, the carrier must apply the
rate which results in the higher charge.

(iii) If the intermediate point is be-
tween more than two published des-
tination points due to branch or di-
verging lines, the carrier must elimi-
nate all such points except that from
which the lowest charge is applicable.

(iv) If there is in any other tariff a
commodity rate to the proposed inter-
mediate destination point that is appli-
cable to the same movement, the car-
rier should not apply the provisions of
this rule to such intermediate point.

(3) Intermediate origin and destination
points. Both paragraphs (b)(1) and (b)(2)
of this section may apply in connection
with the same rate. In this instance,
both regulations should be used to es-
tablish rates from intermediate points
of origin to intermediate points of des-
tination.

§ 341.11 Rejection of tariff publications
and other filed materials.

(a) Basis for rejection. The Commis-
sion may reject tariff publications or
any other material submitted for filing
that fail to comply with the require-
ments set forth in this part or violate
any statute, or any regulation, policy
or order of the Commission.

(b) Numbering and notating tariff publi-
cations. The FERC Tariff number as-
signed to a tariff publication that has
been rejected may not be used again.
The tariff publication filed in its place
must bear the following notation:

Issued in lieu of [identify the rejected tariff
publication], rejected by the Commission.

§ 341.12 Informal submissions.
Carriers may informally submit tar-

iff publications or related material for
suggestions of Staff prior to the filing
of the tariff publications with the Com-
mission.

§ 341.13 Withdrawal of proposed tariff
publications.

(a) Proposed tariff publications. A pro-
posed tariff publication which is not
yet effective may be withdrawn at any
time by notice to the Commission,
made by a letter addressed to the Sec-
retary of the Commission with a cer-
tification that all subscribers have
been notified by copy of such with-
drawal.

(b) Tariff publications that are subject
to investigation. A tariff publication
that has been permitted to become ef-
fective subject to investigation may be
withdrawn at any time by notice to the
Commission, made by a letter ad-
dressed to the Secretary. Such letter
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must include a copy of the previous
tariff publication to be reinstated upon
withdrawal of the tariff publication
under investigation. The letter must
also include a certification that all
subscribers have been notified by copy
of such notice of withdrawal. Such
withdrawal shall be effective imme-
diately upon the submission of the no-
tice, unless a specific effective date is
set forth in the notice, and must have
the following effects:

(1) Any proceeding with respect to
such tariff publication shall be termi-
nated;

(2) The previous tariff rate shall be
reinstated; and

(3) Any amounts collected under the
withdrawn tariff publication which are
in excess of the previous tariff rate
shall be refunded within 30 days of the
withdrawal with interest as calculated
by § 340.1 of this chapter.

(c) Numbering and notating tariff publi-
cations. The FERC Tariff number as-
signed to a tariff publication which has
been withdrawn may not be used again.
The tariff publication filed in its place
must bear the following notation:

Issued in lieu of [identify the withdrawn tar-
iff publication] which was withdrawn.

§ 341.14 Special permission.
(a) Procedure. Applications for waiver

of the notice and tariff requirements of
section 6(3) of the interstate Commerce
Act must be filed by the carrier con-
currently with the tariff publication
being proposed. The letter of trans-
mittal must identify the filing as re-
questing a waiver under section 6(3) of
the Interstate Commerce Act. The ap-
plication must state in detail any un-
usual circumstance or emergency situ-
ation that supports the requested waiv-
er. If the application requests permis-
sion to make changes in joint tariffs, it
must state that it is made on behalf of
all carriers party to the proposed
change. Tariff publications issued on
short notice must contain the fol-
lowing statement on the Title Pages:

Issued on [insert number] days notice under
authority of 18 CFR 341.14. This tariff publi-
cation is conditionally accepted subject to
refund pending a 30 day review period.

(b) Conditional acceptance subject to re-
fund. To permit short-notice filings to

become effective as requested, the tar-
iff publications filed concurrently with
special permission requests for short
(less than 30 days) notice will be
deemed conditionally accepted for fil-
ing, subject to refund, until the Com-
mission has had a full 30-day review pe-
riod in which to process the filing. Re-
funds will be collected with interest as
calculated according to § 340.1 of this
chapter. The refund obligation will
automatically terminate with no re-
funds due at the end of the full 30-day
notice period absent an order to the
contrary issued by the Commission.

(c) Granting automatic permission. The
special permission requested will be
deemed automatically granted at the
end of the full 30-day notice period ab-
sent an order denying such request.

§ 341.15 Long and short haul or aggre-
gate of intermediate rates.

(a) Requests for relief from section 4.
Carriers may file requests for relief
from the provisions of section 4 of the
Interstate Commerce Act in order to
charge a greater amount for a shorter
distance over the same line or route in
the same direction, or to charge great-
er compensation as a through rate than
the aggregate of the intermediate
rates. Such request will be deemed
granted unless the Commission denies
the request within 30 days of the filing.

(b) Information required to be filed. A
request for section 4 relief must con-
tain the following information:

(1) The names of the carriers for
which the relief is being requested.

(2) The FERC tariff numbers which
contain the rates or charges referred to
in the application, and identification of
all the particular and related rates in
question delineating origin and des-
tination points.

(3) An accurate and complete state-
ment giving the basis and reasoning
why section 4 relief is necessary.

(4) A statement that the lower rates
for longer than for shorter hauls over
the same line or route are reasonably
compensatory.

(5) A map showing the pipelines and
origin and destination points in ques-
tion and other pertinent information.

(c) Filing tariff publications concurrent
with application. Applications for sec-
tion 4 relief must be filed concurrently
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with the tariff publication filing estab-
lishing those rates. The transmittal
letter must identify the filing as re-
questing section 4 relief.

(d) Tariff statement. Tariff publica-
tions filed containing such rates shall
plainly state on the title page of the
tariff publication that the rates con-
tained therein contravene section 4 of
the Interstate Commerce Act.

(e) Rounding through rates. When a
carrier aggregates intermediate rates
to make up through rates, it may
round the resulting through rate to the
nearest 0.5 whole cent.

PART 342—OIL PIPELINE RATE
METHODOLOGIES AND PROCE-
DURES

Sec.
342.0 Applicability.
342.1 General rule.
342.2 Establishing initial rates.
342.3 Indexing.
342.4 Other rate changing methodologies.

AUTHORITY: 5 U.S.C. 571–83; 42 U.S.C. 7101–
7532; 49 U.S.C. 60502; 49 App. U.S.C. 1–85.

SOURCE: Order 561, 58 FR 58779, Nov. 4, 1993,
unless otherwise noted.

§ 342.0 Applicability.

(a) Except as provided in paragraph
(b) of this section, rate changes by oil
pipelines shall be governed by this
part.

(b) Exception for the Trans-Alaska
Pipeline. This part shall not apply to
the Trans-Alaska Pipeline authorized
by the Trans-Alaska Pipeline Author-
ization Act (43 U.S.C. 1651, et seq.) or to
any pipeline delivering oil directly or
indirectly to the Trans-Alaska Pipe-
line.

§ 342.1 General rule.

Each carrier subject to the jurisdic-
tion of the Commission under the
Interstate Commerce Act:

(a) Must establish its initial rates
subject to such Act pursuant to § 342.2;
and

(b) Must make any change in existing
rates pursuant to § 342.3 or § 342.4,
whichever is applicable, unless directed
otherwise by the Commission.

§ 342.2 Establishing initial rates.
A carrier must justify an initial rate

for new service by:
(a) Filing cost, revenue, and through-

put data supporting such rate as re-
quired by part 346 of this chapter; or

(b) Filing a sworn affidavit that the
rate is agreed to by at least one non-af-
filiated person who intends to use the
service in question, provided that if a
protest to the initial rate is filed, the
carrier must comply with paragraph (a)
of this section.

[Order 561, 58 FR 58779, Nov. 4, 1993, as
amended at 59 FR 59146, Nov. 16, 1994]

§ 342.3 Indexing.
(a) Rate changes. A rate charged by a

carrier may be changed, at any time,
to a level which does not exceed the
ceiling level established by paragraph
(d) of this section, upon compliance
with the applicable filing and notice
requirements and with paragraph (b) of
this section. A filing under this section
proposing to change a rate that is
under investigation and subject to re-
fund, must take effect subject to re-
fund.

(b) Information required to be filed with
rate changes. The carrier must comply
with part 341 of this chapter.

(1) Carriers must specify in their let-
ters of transmittal required in § 341.2(c)
of this chapter the rate schedule to be
changed, the proposed new rate, the
prior rate, and the applicable ceiling
level for the movement. No other rate
information is required to accompany
the proposed rate change.

(2) On March 31, 1995, or concurrently
with its first indexed rate change filing
made on or after January 1, 1995,
whichever first occurs, carriers must
file a verified copy of a schedule for
calendar years 1993 and 1994 containing
the information required by page 700 of
the 1995 edition of FERC Form No. 6. If
actual data are not available for cal-
endar year 1994 when the rate change
filing is made, the information for cal-
endar year 1994 must be comprised of
the most recently available actual data
annualized for the year 1994. A schedule
containing the information comprised
of actual data for calendar year 1994
must be filed not later than March 31,
1995. Thereafter, carriers must file page
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700 as a part of their annual Form No.
6 filing.

(c) Index year. The index year is the
period from July 1 to June 30.

(d) Derivation of the ceiling level. (1) A
carrier must compute the ceiling level
for each index year by multiplying the
previous index year’s ceiling level by
the most recent index published by the
Commission. The index will be pub-
lished by the Commission prior to June
1 of each year.

(2) The index published by the Com-
mission will be based on the change in
the final Producer Price Index for Fin-
ished Goods (PPI–FG), seasonally ad-
justed, as published by the U.S. Depart-
ment of Labor, Bureau of Labor Statis-
tics, for the two calendar years imme-
diately preceding the index year. The
index will be calculated by dividing the
PPI–FG for the calendar year imme-
diately preceding the index year, by
the previous calendar year’s PPI–FG,
and then subtracting 0.01.

(3) A carrier must compute the ceil-
ing level each index year without re-
gard to the actual rates filed pursuant
to this section.

(4) For purposes of computing the
ceiling level for the period January 1,
1995 through June 30, 1995, a carrier
must use the rate in effect on Decem-
ber 31, 1994 as the previous index year’s
ceiling level in the computation in
paragraph (d)(1) of this section. If the
rate in effect on December 31, 1994 is
subsequently lowered by Commission
order pursuant to the Interstate Com-
merce Act, the ceiling level based on
such rate must be recomputed, in ac-
cordance with paragraph (d)(1) of this
section, using the rate established by
such Commission order in lieu of the
rate in effect on December 31, 1994.

(5) When an initial rate, or rate
changed by a method other than index-
ing, takes effect during the index year,
such rate will constitute the applicable
ceiling level for that index year. If such
rate is subsequently lowered by Com-
mission order pursuant to the Inter-
state Commerce Act, the ceiling level
based on such rate must be recom-
puted, in accordance with paragraph
(d)(1) of this section, using the rate es-
tablished by such Commission order as
the ceiling level for the index year
which includes the effective date of the

rate established by such Commission
order.

(e) Rate decreases. If the ceiling level
computed pursuant to § 342.3(d) is below
the filed rate of a carrier, that rate
must be reduced to bring it into com-
pliance with the new ceiling level; pro-
vided, however, that a carrier is not re-
quired to reduce a rate below the level
deemed just and reasonable under sec-
tion 1803(a) of the Energy Policy Act of
1992, if such section applies to such
rate or to any prior rate. The rate de-
crease must be accomplished by filing
a revised tariff publication with the
Commission to be effective July 1 of
the index year to which the reduced
ceiling level applies.

[Order 561, 58 FR 58779, Nov. 4, 1993, as
amended by Order 561–A, 59 FR 40256, Aug. 8,
1994; 59 FR 59146, Nov. 16, 1994]

§ 342.4 Other rate changing meth-
odologies.

(a) Cost-of-service rates. A carrier may
change a rate pursuant to this section
if it shows that there is a substantial
divergence between the actual costs ex-
perienced by the carrier and the rate
resulting from application of the index
such that the rate at the ceiling level
would preclude the carrier from being
able to charge a just and reasonable
rate within the meaning of the Inter-
state Commerce Act. A carrier must
substantiate the costs incurred by fil-
ing the data required by part 346 of this
chapter. A carrier that makes such a
showing may change the rate in ques-
tion, based upon the cost of providing
the service covered by the rate, with-
out regard to the applicable ceiling
level under § 342.3.

(b) Market-based rates. A carrier may
attempt to show that it lacks signifi-
cant market power in the market in
which it proposes to charge market-
based rates. Until the carrier estab-
lishes that it lacks market power,
these rates will be subject to the appli-
cable ceiling level under § 342.3.

(c) Settlement rates. A carrier may
change a rate without regard to the
ceiling level under § 342.3 if the pro-
posed change has been agreed to, in
writing, by each person who, on the
day of the filing of the proposed rate
change, is using the service covered by

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00746 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



755

Federal Energy Regulatory Commission § 343.3

the rate. A filing pursuant to this sec-
tion must contain a verified statement
by the carrier that the proposed rate
change has been agreed to by all cur-
rent shippers.

[Order 561, 58 FR 58779, Nov. 4, 1993, as
amended at 59 FR 59146, Nov. 16, 1994]

PART 343—PROCEDURAL RULES AP-
PLICABLE TO OIL PIPELINE PRO-
CEEDINGS

Sec.
343.0 Applicability.
343.1 Definitions.
343.2 Requirements for filing interventions,

protests and complaints.
343.3 Filing of protests and responses.
343.4 Procedure on complaints.
343.5 Required negotiations.

AUTHORITY: 5 U.S.C. 571–583; 42 U.S.C. 7101–
7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85.

SOURCE: Order 561, 58 FR 58780, Nov. 4, 1993,
unless otherwise noted.

§ 343.0 Applicability.
(a) General rule. The Commission’s

Rules of Practice and Procedure in part
385 of this chapter will govern proce-
dural matters in oil pipeline pro-
ceedings under part 342 of this chapter
and under the Interstate Commerce
Act, except to the extent specified in
this part.

§ 343.1 Definitions.
For purposes of this part, the fol-

lowing definitions apply:
(a) Complaint means a filing chal-

lenging an existing rate or practice
under section 13(1) of the Interstate
Commerce Act.

(b) Protest means a filing, under sec-
tion 15(7) of the Interstate Commerce
Act, challenging a tariff publication.

[Order 561, 58 FR 58780, Nov. 4, 1993, as
amended by Order 578, 60 FR 19505, Apr. 19,
1995]

§ 343.2 Requirements for filing inter-
ventions, protests and complaints.

(a) Interventions. Section 385.214 of
this chapter applies to oil pipeline pro-
ceedings.

(b) Standing to file protest. Only per-
sons with a substantial economic inter-
est in the tariff filing may file a pro-
test to a tariff filing pursuant to the

Interstate Commerce Act. Along with
the protest, a verified statement that
the protestor has a substantial eco-
nomic interest in the tariff filing in
question must be filed.

(c) Other requirements for filing protests
or complaints—(1) Rates established under
§ 342.3 of this chapter. A protest or com-
plaint filed against a rate proposed or
established pursuant to § 342.3 of this
chapter must allege reasonable grounds
for asserting that the rate violates the
applicable ceiling level, or that the
rate increase is so substantially in ex-
cess of the actual cost increases in-
curred by the carrier that the rate is
unjust and unreasonable, or that the
rate decrease is so substantially less
than the actual cost decrease incurred
by the carrier that the rate is unjust
and unreasonable.

(2) Rates established under § 342.4(c) of
this chapter. A protest or complaint
filed against a rate proposed or estab-
lished under § 342.4(c) of this chapter
must allege reasonable grounds for as-
serting that the rate is so substantially
in excess of the actual cost increases
incurred by the carrier that the rate is
unjust and unreasonable.

(3) Non-rate matters. A protest or com-
plaint filed against a carrier’s oper-
ations or practices, other than rates,
must allege reasonable grounds for as-
serting that the operations or practices
violate a provision of the Interstate
Commerce Act, or of the Commission’s
regulations.

(4) A protest or complaint that does
not meet the requirements of para-
graph (b) (1), (2), or (3) of this section,
whichever is applicable, will be dis-
missed.

§ 343.3 Filing of protests and re-
sponses.

(a) Protests. Any protest pursuant to
section 15(7) of the Interstate Com-
merce Act must be filed not later than
15 days after the filing of a tariff publi-
cation. If the carrier submits a sepa-
rate letter with the filing, providing a
telefax number and contact person, and
requesting all protests to be telefaxed
to the carrier by a protestant, any pro-
test must be so telefaxed to the pipe-
line at the time the protest is filed
with the Commission. Only persons
with a substantial economic interest in
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the tariff filing may file a protest to a
tariff filing pursuant to the Interstate
Commerce Act. Along with the protest,
the protestant must file a verified
statement which must contain a rea-
sonably detailed description of the na-
ture and substance of the protestant’s
substantial economic interest in the
tariff filing.

(b) Responses. The carrier may file a
response to a protest no later than 5
days from the filing of the protest.

(c) Commission action. Commission ac-
tion, including any hearings or other
proceedings, on a protest will be lim-
ited to the issues raised in such pro-
test. If a filing is protested, before the
effective date of the tariff publication
or within 30 days of the tariff filing,
whichever is later, the Commission
will determine whether to suspend the
tariff and initiate a formal investiga-
tion.

(d) Termination of investigation. With-
drawal of the protest, or protests, that
caused the initiation of an investiga-
tion automatically terminates the in-
vestigation.

[Order 561, 58 FR 58780, Nov. 4, 1993, as
amended by Order 561–A, 59 FR 40256, Aug. 8,
1994]

§ 343.4 Procedure on complaints.

(a) Responses. The carrier must file a
response to a complaint filed pursuant
to section 13(1) of the Interstate Com-
merce Act no later than 30 days after
the filing of such complaint.

(b) Commission action. Commission ac-
tion, including any hearings or other
proceedings, on a complaint will be
limited to the issues raised in the com-
plaint.

§ 343.5 Required negotiations.

The Commission or other decisional
authority may require parties to enter
into good faith negotiations to settle
oil pipeline rate matters. The Commis-
sion will refer all protested rate filings
to a settlement judge pursuant to
§ 385.603 of this chapter for rec-
ommended resolution. Failure to par-
ticipate in such negotiations in good
faith is a ground for decision against
the party so failing to participate on

any issue that is the subject of negotia-
tion by other parties.

[Order 578, 60 FR 19505, Apr. 19, 1995]

PART 344—FILING QUOTATIONS
FOR U.S. GOVERNMENT SHIP-
MENTS AT REDUCED RATES

Sec.
344.1 Applicability.
344.2 Manner of submitting quotations.

AUTHORITY: 42 U.S. 7101–7352; 49 U.S.C. 1–27.

§ 344.1 Applicability.
The provisions of this part will apply

to quotations or tenders made by all
pipeline common carriers to the United
States Government, or any agency or
department thereof, for the transpor-
tation, storage, or handling of petro-
leum and petroleum products at re-
duced rates as permitted by section 22
of the Interstate Commerce Act. Ex-
cepted are filings which involve infor-
mation, the disclosure of which would
endanger the national security.

[Order 561, 58 FR 58778, Nov. 4, 1993]

§ 344.2 Manner of submitting
quotations.

(a) Copies. Exact copies of the
quotation or tender must be submitted
to the Commission concurrently with
the submittal of the quotation or ten-
der to the Federal department or agen-
cy for whose account the quotation or
tender is offered or the proposed serv-
ices are to be rendered.

(b) Filing in duplicate. All quotations
or tenders must be filed in duplicate.
One of these copies must be signed and
both copies must clearly indicate the
name and official title of the officer
executing the document.

(c) Filing procedure. Both copies must
be filed with a letter of transmittal
which prominently indicates that the
filing is in accordance with section 22
of the Interstate Commerce Act. The
filing must be filed with the Secretary
of the Commission. The envelope must
be marked as containing ‘‘Oil Pipeline
Tariffs—Section 22 Quotations.’’ A car-
rier which requests a receipt for the ac-
companying documentation must sub-
mit the letter of transmittal in dupli-
cate and include a postage-paid, self-
addressed envelope. One copy showing
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date of receipt by the Commission will
be returned.

(d) Numbering. The copies of
quotations or tenders which are filed
with the Commission by each carrier
must be numbered consecutively.

(e) Supersession of a quotation or ten-
der. A quotation or tender which super-
sedes a prior quotation or tender must,
by a statement shown immediately
under the number of the new docu-
ment, cancel the prior document num-
ber.

[Order 561, 58 FR 58778, Nov. 4, 1993]

PART 346—OIL PIPELINE COST-OF-
SERVICE FILING REQUIREMENTS

Sec.
346.1 Content of filing for cost-of-service

rates.
346.2 Material in support of initial rates or

change in rates.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C.
60502; 49 App. U.S.C. 1–85.

§ 346.1 Content of filing for cost-of-
service rates.

A carrier that seeks to establish
rates pursuant to § 342.2(a) of this chap-
ter, or a carrier that seeks to change
rates pursuant to § 342.4(a) of this chap-
ter, or a carrier described in § 342.0(b)
that seeks to establish or change rates
by filing cost, revenue, and throughput
data supporting such rates, other than
pursuant to a Commission-approved
settlement, must file:

(a) A letter of transmittal which con-
forms to §§ 341.2(c) and 342.4(a) of this
chapter;

(b) The proposed tariff; and
(c) The statements and supporting

workpapers set forth in § 346.2.

[59 FR 59146, Nov. 16, 1994, as amended by
Order 588, 61 FR 38569, July 25, 1996]

§ 346.2 Material in support of initial
rates or change in rates.

A carrier that files for rates pursuant
to § 342.2(a) or § 342.4(a) of this chapter,
or a carrier described in § 342.0(b) that
files to establish or change rates by fil-
ing cost, revenue, and throughput data
supporting such rates, other than pur-
suant to a Commission-approved settle-
ment, must file the following state-
ments, schedules, and supporting

workpapers. The statement, schedules,
and workpapers must be based upon an
appropriate test period.

(a) Base and test periods defined. (1)
For a carrier which has been in oper-
ation for at least 12 months:

(i) A base period must consist of 12
consecutive months of actual experi-
ence. The 12 months of experience must
be adjusted to eliminate nonrecurring
items (except minor accounts). The fil-
ing carrier may include appropriate
normalizing adjustments in lieu of non-
recurring items.

(ii) A test period must consist of a
base period adjusted for changes in rev-
enues and costs which are known and
are measurable with reasonable accu-
racy at the time of filing and which
will become effective within nine
months after the last month of avail-
able actual experience utilized in the
filing. For good cause shown, the Com-
mission may allow reasonable devi-
ation from the prescribed test period.

(2) For a carrier which has less than
12 months’ experience, the test period
may consist of 12 consecutive months
ending not more than one year from
the filing date. For good cause shown,
the Commission may allow reasonable
deviation from the prescribed test pe-
riod.

(3) For a carrier which is establishing
rates for new service, the test period
will be based on a 12-month projection
of costs and revenues.

(b) Cost-of-service summary schedule.
This schedule must contain the fol-
lowing information:

(1) Total carrier cost of service for
the test period.

(2) Throughput for the test period in
both barrels and barrel-miles.

(3) For filings pursuant to § 342.4(a) of
this chapter, the schedule must include
the proposed rates, the rates which
would be permitted under § 342.3 of this
chapter, and the revenues to be real-
ized from both sets of rates.

(c) Content of statements. Any cost-of-
service rate filing must include sup-
porting statements containing the fol-
lowing information for the test period.

(1) Statement A—total cost of service.
This statement must summarize the
total cost of service for a carrier (oper-
ating and maintenance expense, depre-
ciation and amortization, return, and
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taxes) developed from Statements B
through G described in paragraphs (c)
(2) through (7) of this section.

(2) Statement B—operation and mainte-
nance expense. This statement must set
forth the operation, maintenance, ad-
ministration and general, and deprecia-
tion expenses for the test period. Items
used in the computations or derived on
this statement must consist of oper-
ations, including salaries and wages,
supplies and expenses, outside services,
operating fuel and power, and oil losses
and shortages; maintenance, including
salaries and wages, supplies and ex-
penses, outside services, and mainte-
nance and materials; administrative
and general, including salaries and
wages, supplies and expenses, outside
services, rentals, pensions and benefits,
insurance, casualty and other losses,
and pipeline taxes; and depreciation
and amortization.

(3) Statement C—overall return on rate
base. This statement must set forth the
rate base for return purposes from
Statement E in paragraph (c)(5) of this
section and must also state the
claimed rate of return and the applica-
tion of the claimed rate of return to
the overall rate base. The claimed rate
of return must consist of a weighted
cost of capital, combining the rate of
return on debt capital and the real rate
of return on equity capital. Items used
in the computations or derived on this
statement must include deferred earn-
ings, equity ratio, debt ratio, weighted
cost of capital, and costs of debt and
equity.

(4) Statement D—income taxes. This
statement must set forth the income
tax computation. Items used in the
computations or derived on this state-
ment must show: return allowance, in-
terest expense, equity return, annual
amortization of deferred earnings, de-
preciation on equity AFUDC, under-
funded or overfunded ADIT amortiza-
tion amount, taxable income, tax fac-
tor, and income tax allowance.

(5) Statement E—rate base. This state-
ment must set forth the return rate
base. Items used in the computations
or derived on this statement must in-
clude beginning balances of the rate
base at December 31, 1983, working cap-
ital (including materials and supplies,
prepayments, and oil inventory), ac-

crued depreciation on carrier plant, ac-
crued depreciation on rights of way,
and accumulated deferred income
taxes; and adjustments and end
balances for original cost of retire-
ments, interest during construction,
AFUDC adjustments, original cost of
net additions and retirements from
land, original cost of net additions and
retirements from rights of way, origi-
nal cost of plant additions, original
cost accruals for depreciation, AFUDC
accrued depreciation adjustment, origi-
nal cost depreciation accruals added to
rights of way, net charge for retire-
ments from accrued depreciation, accu-
mulated deferred income taxes,
changes in working capital (including
materials and supplies, prepayments,
and oil inventory), accrued deferred
earnings, annual amortization of ac-
crued deferred earnings, and amortiza-
tion of starting rate base write-up.

(6) Statement F—allowance for funds
used during construction. This state-
ment must set forth the computation
of allowances for funds used during
construction (AFUDC) including the
AFUDC for each year commencing in
1984 and a summary of AFUDC and
AFUDC depreciation for the years 1984
through the test year.

(7) Statement G—revenues. This state-
ment must set forth the gross revenues
for the actual 12 months of experience
as computed under both the presently
effective rates and the proposed rates.
If the presently effective rates are not
at the maximum ceiling rate estab-
lished under § 342.4(a) of this chapter,
then gross revenues must also be com-
puted and set forth as if the ceiling
rates were effective for the 12 month
period.

[59 FR 59146, Nov. 16, 1994, as amended by
Order 588, 61 FR 38569, July 25, 1996]

PART 347—OIL PIPELINE
DEPRECIATION STUDIES

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C.
60502; 49 App. U.S.C. 1–85.

§ 347.1 Material to support request for
newly established or changed prop-
erty account depreciation studies.

(a) Means of filing. Filing of a request
for new or changed property account
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depreciation rates must be made with
the Secretary of the Commission. Fil-
ings made by mail must be addressed
to the Federal Energy Regulatory
Commission with the envelope clearly
marked as containing ‘‘Oil Pipeline De-
preciation Rates.’’

(b) Number of copies. Carriers must
file three paper copies of each request
with attendant information identified
in paragraphs (c) through (e) of this
section.

(c) Transmittal letter. Letters of trans-
mittal must give a general description
of the change in depreciation rates
being proposed in the filing. Letters of
transmittal must also certify that the
letter of transmittal (not including the
information to be provided, as identi-
fied in paragraphs (d) and (e) of this
section) has been sent to each shipper
and to each subscriber. If there are no
subscribers, letters of transmittal must
so state. Carriers requesting acknowl-
edgement of the receipt of a filing by
mail must submit a duplicate copy of
the letter of transmittal marked ‘‘Re-
ceipt requested.’’ The request must in-
clude a postage paid, self-addressed re-
turn envelope.

(d) Effectiveness of property account
depreciation rates. (1) The proposed de-
preciation rates being established in
the first instance must be used until
they are either accepted or modified by
the Commission. Rates in effect at the
time of the proposed revision must con-
tinue to be used until the proposed re-
vised rates are approved or modified by
the Commission.

(2) When filing for approval of either
new or changed property account de-
preciation rates, a carrier must provide
information in sufficient detail to fully
explain and justify its proposed rates.

(e) Information to be provided. The in-
formation in paragraphs (e)(1) through
(5) of this section must be provided as
justification for depreciation changes.
Modifications, additions, and deletions
to these data elements should be made
to reflect the individual circumstances
of the carrier’s properties and oper-
ations. Any information in paragraphs
(e)(1) through (5) of this section, the re-
lease of which would violate section
15(13) of the Interstate Commerce Act,
must be provided in a format that will
protect individual shippers.

(1) A brief summary relating to the
general principles on which the pro-
posed depreciation rates are based (e.g.,
why the economic life of the pipeline
section is less then the physical life).

(2) An explanation of the organiza-
tion, ownership, and operation of the
pipeline.

(3) A table of the proposed deprecia-
tion rates by account.

(4) An explanation of the average re-
maining life on a physical basis and on
an economic basis.

(5) The following specific background
data must be submitted at the time of
and concurrently with any request for
the establishment of, or modification
to, depreciation rates for carriers. If
the information listed is not applica-
ble, it may be omitted from the filing:

(i) Up-to-date engineering maps of
the pipeline including the location of
all gathering facilities, trunkline fa-
cilities, terminals, interconnections
with other pipeline systems, and inter-
connections with refineries/plants.
Maps must indicate the direction of
flow.

(ii) A brief description of the car-
rier’s operations and an estimate of
any major near-term additions or re-
tirements including the estimated
costs, location, reason, and probable
year of transaction.

(iii) The present depreciation rates
being used by account.

(iv) For the most current year avail-
able and for the two prior years, a
breakdown of the throughput (by type
of product, if applicable) received with
source (e.g. name of well, pipeline com-
pany) at each receipt point and
throughput delivered at each delivery
point.

(v) The daily average capacity (in
barrels per day) and the actual average
capacity (in barrels per day) for the
most current year, by line section.

(vi) A list of shipments and their as-
sociated receipt points, delivery points,
and volumes (in barrels) by type of
product (where applicable) for the most
current year.

(vii) For each primary carrier ac-
count, the latest month’s book
balances for gross plant and for accu-
mulated reserve for depreciation.

(viii) An estimate of the remaining
life of the system (both gathering and

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00751 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



760

18 CFR Ch. I (4–1–99 Edition) Pt. 348

trunk lines) including the basis for the
estimate.

(ix) For crude oil, a list of the fields
or areas from which crude oil is ob-
tained.

(x) If the proposed depreciation rate
adjustment is based on the remaining
physical life of the properties, a com-
plete, or updated, if applicable, Service
Life Data Form (FERC Form No. 73)
through the most current year.

(xi) Estimated salvage value of prop-
erties by account.

[59 FR 59147, Nov. 16, 1994, as amended at 60
FR 358, Jan. 4, 1995]

PART 348—OIL PIPELINE APPLICA-
TIONS FOR MARKET POWER DE-
TERMINATIONS

Sec.
348.1 Content of application for a market

power determination.
348.2 Procedures.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C.
60502; 49 App. U.S.C. 1–85.

§ 348.1 Content of application for a
market power determination.

(a) If, under § 342.4(b) of this chapter,
a carrier seeks to establish that it
lacks significant market power in the
market in which it proposes to charge
market-based rates, it must file and
provide an application for such a deter-
mination. An application must include
a statement of position and the infor-
mation required by paragraph (c) of
this section.

(b) The carrier’s statement of posi-
tion required by paragraph (a) of this
section must include an executive sum-
mary of its statement of position and a
statement of material facts in addition
to its complete statement of position.
The statement of material facts must
include citation to the supporting
statements, exhibits, affidavits, and
prepared testimony.

(c) The carrier must include with its
application the following information:

(1) Statement A—geographic market.
This statement must describe the geo-
graphic markets in which the carrier
seeks to establish that it lacks signifi-
cant market power. The carrier must
include the origin market and the des-
tination market related to the service
for which it proposes to charge market-

based rates. The statement must ex-
plain why the carrier’s method for se-
lecting the geographic markets is ap-
propriate.

(2) Statement B—product market. This
statement must identify the product
market or markets for which the car-
rier seeks to establish that it lacks sig-
nificant market power. The statement
must explain why the particular prod-
uct definition is appropriate.

(3) Statement C—the carrier’s facilities
and services. This statement must de-
scribe the carrier’s own facilities and
services in the relevant markets iden-
tified in statements A and B in para-
graphs (c) (1) and (2) of this section.
The statement must include all perti-
nent data about the pipeline’s facilities
and services.

(4) Statement D—competitive alter-
natives. This statement must describe
available transportation alternatives
in competition with the carrier in the
relevant markets and other competi-
tion constraining the carrier’s rates in
those markets. To the extent available,
the statement must include all perti-
nent data about transportation alter-
natives and other constraining com-
petition.

(5) Statement E—potential competition.
This statement must describe potential
competition in the relevant markets.
To the extent available, the statement
must include data about the potential
competitors, including their costs, and
their distance in miles from the car-
rier’s terminals and major consuming
markets.

(6) Statement F—maps. This statement
must consist of maps showing the car-
rier’s principal transportation facili-
ties, the points at which service is ren-
dered under its tariff, the direction of
flow of each line, the location of each
of its terminals, the location of each of
its major consuming markets, and the
location of the alternatives to the car-
rier, including their distance in miles
from the carrier’s terminals and major
consuming markets. The statement
must include a general system map and
maps by geographic markets. The in-
formation required by this statement
may be on separate pages.

(7) Statement G—market power meas-
ures. This statement must set forth the
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calculation of the market concentra-
tion of the relevant markets using the
Herfindahl-Hirschman Index. The
statement must also set forth the car-
rier’s market share based on receipts in
its origin markets and deliveries in its
destination markets, if the Herfindahl-
Hirschman Index is not based on those
factors. The statement must also set
forth the calculation of other market
power measures relied on by the car-
rier. The statement must include com-
plete particulars about the carrier’s
calculations.

(8) Statement H—other factors. This
statement must describe any other fac-
tors that bear on the issue of whether
the carrier lacks significant market
power in the relevant markets. The de-
scription must explain why those other
factors are pertinent.

(9) Statement I—prepared testimony.
This statement must include the pro-
posed testimony in support of the ap-
plication and will serve as the carrier’s
case-in-chief, if the Commission sets
the application for hearing. The pro-
posed witness must subscribe to the
testimony and swear that all state-
ments of fact contained in the proposed
testimony are true and correct to the
best of his or her knowledge, informa-
tion, and belief.

[59 FR 59160, Nov. 16, 1994]

§ 348.2 Procedures.
(a) A carrier must file, as provided in

§ 341.1 of this chapter, an original plus
fourteen copies of its application, in-
cluding its statement of position,
statements, and related material, and a
letter of transmittal and must submit
its application on an electronic me-
dium. The formats for the electronic
filing and the paper copy can be ob-
tained at the Federal Energy Regu-
latory Commission, Division of Public
Information, 825 North Capitol Street,
NE., Washington, DC 20426. A carrier
must submit with its application any
request for privileged treatment of doc-
uments and information under § 388.112
of this chapter and a proposed form of
protective agreement. In the event the
carrier requests privileged treatment
under § 388.112 of this chapter, it must
file the original and three copies of its
application with the information for
which privileged treatment is sought

and 11 copies of the application with-
out the information for which privi-
leged treatment is sought.

(b) A carrier must provide a copy of
its letter of transmittal and its pro-
posed form of protective agreement to
each shipper and subscriber on or be-
fore the day the material is trans-
mitted to the Commission for filing.

(c) A letter of transmittal must de-
scribe the market-based rate filing, in-
cluding an identification of each rate
that would be market-based, and the
pertinent tariffs or supplement num-
bers, state if a waiver is being re-
quested and specify the statute, sec-
tion, subsection, regulation, policy or
order requested to be waived. Letters
of transmittal must be certified pursu-
ant to § 341.2(c)(2) of this chapter and
acknowledgement must be requested
pursuant to § 341.2(c)(3) of this chapter.

(d) An interested person must make a
written request to the carrier for a
copy of the carrier’s complete applica-
tion within 20 days after the filing of
the application. The request must in-
clude an executed copy of the protec-
tive agreement. Any objection to the
proposed form of protective agreement
must be filed under § 385.212 of this
chapter.

(e) A carrier must provide a copy of
the complete application to the re-
questing person within seven days after
receipt of the written request and an
executed copy of the protective agree-
ment.

(f) A carrier must provide copies as
required by paragraphs (b) and (e) of
this section by first-class mail or by
other means of transmission agreed
upon in writing.

(g) Any intervention or protest to the
application must be filed within 60
days after the filing of the application
and must be filed pursuant to §§ 343.2
(a) and (b) of this chapter. A protest
must also be telefaxed if required by
§ 343.3(a) of this chapter.

(h) A protest filed against an applica-
tion for a market power determination
must set forth in detail the grounds for
opposing the carrier’s application, in-
cluding responding to its position and
information and, if desired, presenting
information pursuant to § 348.1(c).

(i) After expiration of the date for fil-
ing protests, the Commission will issue
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an order in which it will summarily
rule on the application or, if appro-

priate, establish additional procedures
and the scope of the investigation.

[59 FR 59160, Nov. 16, 1994]
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SUBCHAPTER Q—ACCOUNTS UNDER THE INTERSTATE
COMMERCE ACT

PART 351—FINANCIAL STATEMENTS
RELEASED BY CARRIERS

AUTHORITY: Department of Energy Organi-
zation Act, (42 U.S.C. 7101 et seq.) E.O. 12009,
42 FR 46267, Interstate Commerce Act, as
amended, (49 U.S.C. 1 et seq).

§ 351.1 Financial statements released
by carriers.

Carriers desiring to do so may pre-
pare and publish financial statements
in reports to stockholders and others,
except in reports to this Commission,
based on generally accepted accounting
principles for which there is authori-
tative support, provided that any vari-
ance from this Commission’s pre-
scribed accounting rules contained in
such statements is clearly disclosed in
footnotes to the statements.

[Order 119, 46 FR 9044, Jan. 28, 1981]

PART 352—UNIFORM SYSTEMS OF
ACCOUNTS PRESCRIBED FOR OIL
PIPELINE COMPANIES SUBJECT
TO THE PROVISIONS OF THE
INTERSTATE COMMERCE ACT

LIST OF INSTRUCTIONS AND ACCOUNTS

Definitions.

General Instructions

1–1 Classification of accounts.
1–2 Records.
1–3 Accounting period.
1–4 Accounting method.
1–5 Delayed items.
1–6 Extraordinary, unusual or infrequent

items, prior period adjustments, discon-
tinued operations and accounting
changes.

1–7 Items in texts of accounts.
1–8 Depreciation accounting—Carrier prop-

erty.
1–9 Depreciation accounting—Noncarrier

property.
1–10 Amortization of intangibles.
1–11 Interpretation of rules.
1–12 Accounting for income taxes.
1–13 Transactions with affiliated compa-

nies.
1–14 Charges to be just and reasonable.
1–15 Accounting for marketable equity se-

curities owned.

1–16 Accounting for inaccurate reporting of
income taxes on income from continuing
operations which occurred prior to re-
porting year 1979.

Instructions for Balance Sheet Accounts

2–1 Current assets.
2–2 Investments and special funds.
2–3 Tangible property.
2–4 Other assets and deferred charges.
2–5 Current liabilities.
2–6 Noncurrent liabilities.
2–7 Contingent assets and liabilities.

Instructions for Carrier Property Accounts

3–1 Property acquired.
3–2 [Reserved]
3–3 Cost of property constructed.
3–4 Additions.
3–5 Improvements.
3–6 Replacements.
3–7 Retirements.
3–8 Salvage.
3–9 Relocation of line.
3–10 Property contributed.
3–11 Acquisition by merger, consolidation

or purchase.
3–12 Reorganizations.
3–13 Disposition of former Account 193, Ac-

quisition Adjustment.

Instructions for Operating Revenues and
Operating Expenses

4–1 Detail of accounts.
4–2 Operating revenues.
4–3 Operating expenses.
4–4 Expense classification.
4–5 Expense distribution.

Balance Sheet Accounts

10 Cash.
10–5 Special deposits.
11 Temporary investments.
12 Notes receivable.
13 Receivables from affiliated companies.
14 Accounts receivable.
15 Interest and dividends receivable.
16 Oil inventory.
17 Material and supplies.
18 Prepayments.
19 Other current assets.
19–5 Deferred income tax charges.
20 Investments in affiliated companies.
21 Other investments.
22 Sinking and other funds.
23 Reductions in security values—Credit.
24 Allowance for net unrealized loss on non-

current marketable equity securities—
Credit.
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30 Carrier property.
31 Accrued depreciation—Carrier property.
32 Accrued amortization—Carrier property.
33 Operating oil supply.
34 Noncarrier property.
35 Accrued depreciation—Noncarrier prop-

erty.
40 Organization costs and other intangibles.
41 Accrued amortization of intangibles.
43 Miscellaneous other assets.
44 Other deferred charges.
45 Accumulated deferred income tax

charges.
50 Notes payable.
51 Payables to affiliated companies.
52 Accounts payable.
53 Salaries and wages payable.
54 Interest payable.
55 Dividends payable.
56 Taxes payable.
57 Long-term debt payable within one year.
58 Other current liabilities.
59 Deferred income tax credits.
60 Long-term debt payable after one year.
61 Unamortized premium on long-term

debt.
62 Unamortized discount and interest on

long-term debt.
63 Other noncurrent liabilities.
64 Accumulated deferred income tax cred-

its.
70 Capital stock.
71 Premiums on capital stock.
72 Capital stock subscriptions.
73 Additional paid-in capital.
74 Appropriated retained income.
75 Unappropriated retained income.
75.5 Net unrealized loss on noncurrent mar-

ketable equity securities.
76 Treasury stock.

Carrier Property Accounts

101, 151, 171 Land.
102, 152 Right of way.
103, 153 Line pipe.
104, 154 Line pipe fittings.
105, 155 Pipeline construction.
106, 156, 176 Buildings.
107, 157 Boilers.
108, 158 Pumping equipment.
109, 159, 179 Machine tools and machinery.
110, 160 Other station equipment.
111, 161 Oil tanks.
112, 162 Delivery facilities.
113, 163, 183 Communication systems.
114, 164, 184 Office furniture and equipment.
115, 165, 185 Vehicles and other work equip-

ment.
116, 166, 186 Other property.
187 Construction work in progress.

Operating Revenues

200 Gathering revenues.
210 Trunk revenues.
220 Delivery revenues.

230 Allowance oil revenue.
240 Storage and demurrage revenue.
250 Rental revenue.
260 Incidental revenue.

Operating Expenses

Operations

300 Salaries and wages.
310 Supplies and expenses.
320 Outside services.
330 Operating fuel and power.
340 Oil losses and shortages.

Maintenance

400 Salaries and wages.
410 Supplies and expenses.
420 Outside services.
430 Maintenance materials.

General

500 Salaries and wages.
510 Supplies and expenses.
520 Outside services.
530 Rentals.
540 Depreciation and amortization.
550 Pensions and benefits.
560 Insurance.
570 Casualty and other losses.
580 Pipeline taxes.

Income Accounts

Ordinary Items

CREDIT

600 Operating revenues.
620 Income (net) from noncarrier property.
630 Interest and dividend income.
640 Miscellaneous income.
645 Unusual or infrequent items (credit).

DEBIT

610 Operating expenses.
650 Interest expense.
660 Miscellaneous income charges.
665 Unusual or infrequent items (debit).
670 Income taxes on income from con-

tinuing operations.
671 Provision for deferred taxes.

DISCONTINUED OPERATIONS

675 Income (loss) from operations of discon-
tinued segments.

676 Gain (loss) on disposal of discontinued
segments.

EXTRAORDINARY ITEMS AND ACCOUNTING
CHANGES

680 Extraordinary items (net).
695 Income taxes on extraordinary items.
696 Provision for deferred taxes—extraor-

dinary items.
697 Cumulative effect on changes in ac-

counting principles.
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Retained Income Accounts

700 Net balance transferred from income.
705 Prior period adjustments to beginning

retained income account.
710 Other credits to retained income.
720 Other debits to retained income.
740 Appropriations of retained income.
750 Dividend appropriations of retained in-

come.
797 Form of balance sheet statement.
798 Form of income statement.
799 Form of unappropriated retained in-

come statement.

AUTHORITY: Sec. 12, 20, 24 Stat. 383, as
amended, 49 U.S.C. 12, 20.

SOURCE: 32 FR 20241, Dec. 20, 1967, unless
otherwise noted. Redesignated by Order 119,
46 FR 9044, Jan. 28, 1981.

LIST OF INSTRUCTIONS AND ACCOUNTS

Definitions. Definitions of terms used
in this system of accounts:

1. Accounts means the accounts pre-
scribed in this system of accounts.

2. Actually issued, as applied to secu-
rities issued or assumed by the carrier,
means those which have been sold to
bona fide purchasers or holders for a
valuable consideration, those issued in
exchange for other securities or other
property, and those issued as dividends
on stock; and the purchasers or holders
secured them free from control by the
carrier.

3. Actually outstanding, as applied to
securities issued or assumed by the car-
rier, means those which have been actu-
ally issued and are neither retired nor
held by or for the carrier.

4. Additions means facilities, equip-
ment, and structures added to existing
property exclusive of replacements.

5. Affiliated companies means compa-
nies or persons that directly, or indi-
rectly through one or more
intermediairies, control, or are con-
trolled by, or are under common con-
trol with, the accounting carrier.

6. Amortization means the gradual ex-
tinguishment of an amount in an ac-
count by distributing such amount
over a fixed period, over the life of the
asset or liability to which it applies, or
over the period during which it is an-
ticipated the benefit will be realized.

7. Book cost means the amount at
which assets are recorded in the ac-
counts without deduction of related

provisions for accrued depreciation,
amortization, or for other purposes.

8. Carrier means a common carrier by
pipeline subject to the Interstate Com-
merce Act.

9. Commission means the Federal En-
ergy Regulatory Commission.

10. Control (including the terms con-
trolling, controlled by, and under common
control with) means the possession, di-
rectly or indirectly, of the power to di-
rect or cause the direction of the man-
agement and policies of a company,
whether such power is exercised
through one or more intermediary
companies, or alone, or in conjunction
with, or pursuant to an agreement, and
whether such power is established
through a majority or minority owner-
ship or voting of securities, common
directors, officers or stockholders, vot-
ing trusts, holding trusts, associated
companies, contract or any other di-
rect or indirect means. When there is
doubt about an existence of control in
any particular situation, the carrier
shall report all pertinent facts to the
Commission for determination.

11. Cost means the amount of money
actually paid for property or services
or the current cash value of the consid-
eration given when it is other than
money.

12. Cost of removal means cost of de-
molishing, dismantling, tearing down,
or otherwise removing property includ-
ing costs of handling and transpor-
tation.

13. Date of retirement means the date
that property is withdrawn from serv-
ice.

14. Debt expense means all expense in
connection with the issuance and sale
of evidences of debt, such as fees for
drafting mortgages and trusts; fees and
taxes for issuing or recording evidences
of debt; cost of engraving and printing
bonds, certificates of indebtedness, and
other evidences of debt; fees paid to
trustees; specific costs of obtaining
governmental authority; fees for legal
services; fees and commissions paid un-
derwriters, brokers, and salesmen for
marketing evidences of debt; fees and
expenses of listing on exchanges; and
other like costs.

15. Depreciation means the loss in
service value not restored by current
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maintenance and incurred in connec-
tion with the consumption or prospec-
tive retirement of property in the
course of service from causes against
which the carrier is not protected by
insurance, and the effect of which can
be forecast with a reasonable approach
to accuracy.

16. Discount, as applied to securities
issued or assumed by the carrier,
means the excess of the par or face
value of the securities plus interest or
dividends accrued at the date of the
sale over the cash value of the consid-
eration received from their sale.

17. Group plan means the plan under
which depreciation charges are com-
puted on the book cost of all property
included in each depreciable account
by application of a composite rate of
depreciation based on the weighted av-
erage service lives of such property.

18. Improvements means alterations or
changes in structural design of prop-
erty which result in increased service
life or efficiency.

19. Minor items of property means the
associated parts or items of which
units of property are composed.

20. Net salvage value means salvage
value of property retired less the cost
of removal.

21. Nominally issued, as applied to se-
curities issued or assumed by the car-
rier, means those which have been
signed, certified, or otherwise exe-
cuted, and placed with the proper offi-
cer for sale and delivery, or pledged, or
otherwise placed in some special fund
of the accounting company.

22. Nominally outstanding, as applied
to securities issued or assumed by the
carrier, means those which, after being
actually issued, have been reacquired
by or for the accounting company
under such circumstances which re-
quire them to be considered as held
alive and not retired and canceled.

23. Premium, as applied to securities
issued or assumed by the carrier,
means the excess of the cash value of
the consideration received from their
sale over the sum of their par (stated
value of no-par stocks) or face value
and interest or dividends accrued at
the date of sale.

24. Property retired means units of
property which have been removed,
sold, abandoned, destroyed, or which

for any cause have been withdrawn
from service; also, minor items of prop-
erty not replaced.

25. Replacement means the substi-
tution of a part or of a complete unit of
property with a new part or unit.

26. Salvage value means the amount
received or estimated to be received for
property retired less any expenses in-
curred in connection with the sale or
preparing the property for sale; or, if
retained, the value at which the recov-
ered material is chargeable to the ma-
terial and supplies account or other ap-
propriate account.

27. Service life means the period be-
tween the date that property is placed
in service and the date of its retire-
ment.

28. Service value means the book cost
less the actual or estimated net sal-
vage value of property.

29. Straight-line method, as applied to
depreciation and amortization ac-
counting, means the plan under which
the service value of property is charged
to expense and credited to the related
accrued depreciation or amortization
account through equal monthly
charges during the service life of the
property.

30. (a) Income taxes means taxes based
on income determined under provisions
of the United States Internal Revenue
Code and foreign, state and other taxes
(including franchise taxes) based on in-
come.

(b) Income tax expense means the
amount of income taxes (whether or
not currently payable or refundable)
allocable to a period in the determina-
tion of net income.

(c) Pretax accounting income means in-
come or loss for a period, exclusive of
related income tax expense.

(d) Taxable income means the excess
of revenues over deductions or the ex-
cess of deductions over revenues to be
reported for income tax purposes for a
period.

(e) Timing differences means dif-
ferences between the periods in which
transactions affect taxable income and
the periods in which they enter into
the determination of pretax accounting
income. Timing differences originate in
one or more subsequent periods. Some
timing differences reduce income taxes
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that would otherwise be payable cur-
rently; others increase income taxes
that would otherwise be payable cur-
rently.

(f) Permanent differences means dif-
ferences between taxable income and
pretax accounting income arising from
transactions that, under applicable tax
laws and regulations, will not be offset
by corresponding differences or ‘‘turn
around’’ in other periods.

(g) Tax effects means differentials in
income taxes of a period attributable
to (1) revenue or expense transactions
which enter into the determination of
pretax accounting income in one period
and into the determination of taxable
income in another period, (2) deduc-
tions or credits that may be carried
backward or forward for income tax
purposes and (3) adjustments of prior
periods and direct entries to other
stockholders’ equity accounts which
enter into the determination of taxable
income in a period but which do not
enter into the determination of pretax
accounting income of that period. A
permanent difference does not result in
a ‘‘tax effect’’ as that term is used in
this definition.

(h) Deferred taxes means tax effects
which are deferred for allocation to in-
come tax expense of future periods.

(i) Interperiod tax allocation means the
process of apportioning income taxes
among periods.

(j) Tax allocation within a period
means the process of apportioning in-
come tax expense applicable to a given
period between income before extraor-
dinary items and of associating the in-
come tax effects of adjustments of
prior periods and direct entries to
other stockholders’ equity accounts
with these items.

31. (a) Investor means a business enti-
ty that holds an investment in voting
stock of another company.

(b) Investee means a corporation that
issued voting stock held by an inves-
tor.

(c) Corporate joint venture is a com-
pany owned and operated by a small
group of businesses as a separate and
specific business or project for the mu-
tual benefit of the members of the
group.

(d) Dividends, unless otherwise speci-
fied, means dividends paid or payable

in cash, other assets, or another class
of stock and does not include stock
dividends or stock splits.

(e) Earnings or losses of an investee and
financial position of an investee refer to
net income (or net loss) and financial
position of an investee determined in
accordance with generally accepted ac-
counting principles.

(f) Undistributed earnings of an
investee means net income less divi-
dends declared whether received or not.

(g) Date of acquisition is the date on
which the investor assumes the rights
of ownership. Ordinarily this is the
date assets are received and other as-
sets are given or securities issued.

32. (a) Segment of a business refers to
a component of an entity whose activi-
ties represent a separate major line of
business or class of customer. A seg-
ment may be in the form of a sub-
sidiary, a division, or a department,
and in some cases a joint venture or
other nonsubsidiary investee, provided
that its assets, results of operations,
and activities can be clearly distin-
guished, physically and operationally
and for financial reporting purposes,
from the other assets, results of oper-
ations, and activities of the entity. The
fact that the results of operations of
the segment being sold or abandoned
cannot be separately identified strong-
ly suggests that the transaction should
not be classified as a segment of busi-
ness.

(b) Measurement date means the date
on which the management having au-
thority to approve the action commits
itself to a formal plan to dispose of a
segment of the business, whether by
abandonment or sale. The measure-
ment date for disposals requiring Com-
mission approval shall be the service
date of the Order authorizing the dis-
posal.

(c) Disposal date refers to the date of
closing the sale if the disposal is by
sale or the date that operations cease if
the disposal is by abandonment.

33. Compensating balance means the
portion of any demand deposit (or any
time deposit or certificate of deposit)
maintained by a carrier (or by any per-
son on behalf of the carrier) which con-
stitutes support for existing borrowing
arrangements of the carrier (or any
person) with a lending institution.
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Such arrangements include both out-
standing borrowings and the assurance
of future credit availability. (The com-
pensating balance requirement should
be adjusted by the amount of float un-
less such adjustment would cause the
compensating balance to be greater
than the cash balance per carrier’s
books. The float adjustment is made by
subtracting the float from the compen-
sating balance requirement if the col-
lected bank ledger balance exceeds the
cash balance per carrier’s books or by
adding the float to the compensating
balance requirement if the collected
bank ledger balance is less than the
cash balance per carrier’s books.)

34. Float means deposits and with-
drawals in transit which constitute a
difference between the collected bank
ledger balance and the cash balance per
carrier’s books.

35. (a) Equity security encompasses
any instrument representing ownership
shares (e.g., common, preferred, and
other capital stock), or the right to ac-
quire (e.g., warrants, rights, and call
options) or dispose of (e.g., put options)
ownership shares in an enterprise at
fixed or determinable prices. The term
does not encompass preferred stock
that by its terms either must be re-
deemed by the issuing enterprise or is
redeemable at the option of the inves-
tor, nor does it include treasury stock
or convertible bonds.

(b) Marketable, as applied to an eq-
uity security, means an equity security
as to which sales prices or bid and ask
prices are currently available on a na-
tional securities exchange (i.e., those
registered with the Securities and Ex-
change Commission) or in the over-the-
counter market. In the over-the-
counter market, an equity security
shall be considered marketable when a
quotation is publicly reported by the
National Association of Securities
Dealers Automatic Quotations System
or by the National Quotations Bureau,
Inc. (Provided, in the later case, That
quotations are available from at least
three dealers.) Equity securities traded
in foreign markets shall be considered
marketable when such markets are of a
breadth and scope comparable to those
referred to above. This definition is not
met by restricted stock (securities for
which sale is restricted by a govern-

mental or contractual requirement ex-
cept where such requirement termi-
nates within one year or where the
holder has the power to cause the re-
quirement to be met within one year).
Any portion of the stock which can
reasonably be expected to qualify for
sale within one year, such as may be
the case under Rule 144 or similar rules
of the Securities and Exchange Com-
mission, is not considered restricted.

(c) Market value refers to the aggre-
gate of the market price of a single
share or unit times the number of
shares or units of each marketable eq-
uity security in the portfolio. When an
entity has taken positions involving
short sales, sales of calls, and pur-
chases of puts for marketable equity
securities and the same securities are
included in the portfolio, those con-
tracts shall be taken into consider-
ation in the determination of market
value of the marketable equity securi-
ties.

(d) Cost, as applied to a marketable
equity security, refers to the original
cost unless a new cost basis has been
assigned based on recognition of an im-
pairment of value that was deemed
other than temporary or as the result
of a transfer between current and non-
current classifications. In such cases,
the new cost basis assigned shall be
considered cost.

[32 FR 20241, Dec. 20, 1967, as amended at 37
FR 17713, Aug. 31, 1972; 39 FR 33343, Sept. 17,
1974; 39 FR 34043, Sept. 23, 1974; 40 FR 53247,
Nov. 17, 1975; 41 FR 9158, Mar. 3, 1976; 42 FR
33297, June 30, 1977. Redesignated and amend-
ed by Order 119, 46 FR 9044, Jan. 28, 1981]

General Instructions

1–1 Classification of accounts. Ac-
counts are prescribed to record the cost
of property used in transportation and
related operations and for revenues, ex-
penses, taxes, rents, and other items of
income for such operations. Separate
accounts are prescribed for cost of
property not used in transportation op-
erations and for income and expenses
pertaining thereto; for other invest-
ments and related income; for extraor-
dinary and prior period items, includ-
ing applicable income taxes; and for as-
sets and liabilities.
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In addition, stockholders’ equity ac-
counts, designed to segregate directly
contributed capital from appropriated
and unappropriated retained income,
are provided. Retained income ac-
counts form the connecting link be-
tween the income account and the eq-
uity section of the balance sheet. They
are provided to record the transfer of
net income or loss for the year; certain
capital transactions; and, when author-
ized by the Commission, other items.

1–2 Records. (a) Carriers shall keep
their accounts and records in accord-
ance with the prescribed accounts. In
addition, clearing accounts, temporary
accounts, and subdivisions of any ac-
count may be kept provided the integ-
rity of the prescribed accounts is not
impaired. Each carrier shall keep its
books of account, and all other books,
records and memoranda which support
the entries in such books of account, so
as to be able to furnish readily full in-
formation as to any item included in
any account. Each entry shall be sup-
ported by such detailed information as
will permit ready identification, anal-
ysis, and verification of all facts rel-
evant thereto.

(b) The books and records referred to
herein include not only accounting
records in a limited technical sense,
but all records, such as minute books,
stock books, reports, correspondence,
memorandums, etc., which may be use-
ful in developing the history of or facts
regarding any transaction.

(c) No carrier shall destroy any
books, records, memoranda, etc., which
support entries to its accounts unless
destruction is permitted by the regula-
tions governing preservation of
records, Part 356 of this chapter.
Starttime Thursday, April 15, 1999
15:38:11

(49 U.S.C. 5b, 304, 320, 904, 913, 917,
1003, 1012)

[32 FR 20241, Dec. 20, 1967, as amended at 40
FR 50384, Oct. 29, 1975. Redesignated and
amended by Order 119, 46 FR 9044, Jan. 28,
1981]

1–3 Accounting period. (a) Each car-
rier shall keep its books on a monthly
basis so that all transactions, as nearly
as may be ascertained, shall be entered
in the accounts not later than 60 days
after the last day of the period for
which the accounts are stated, except

that the time within which the final
entries for the year ending December 31
shall be made may be extended to such
date in the following March as shall
not interfere with the preparation and
filing of the annual report.

(b) Changes shall not be made in the
accounts for periods covered by reports
that have been filed with the Commis-
sion unless the changes have first been
authorized by the Commission.

1–4 Accounting method. (a) This sys-
tem of accounts shall be kept by the
accrual method of accounting. The
basis used for accruing income and ex-
pense items each month shall be con-
sistently applied and any change in
such basis or any unusual accruals in-
volving material amounts shall be
promptly reported to the Commission.

(b) When the amount of any trans-
action cannot be accurately deter-
mined in time for inclusion in the ap-
plicable month’s accounts, an esti-
mated amount shall be entered in the
proper accounts. Appropriate adjust-
ments shall be made as soon as the ac-
tual amounts become known or at the
time a substantial change is indicated.
Carriers are not required to anticipate
minor items which do not appreciably
affect the accounts.

1–5 Delayed items. Ordinary delayed
items and adjustments arising during
the current year which are applicable
to prior years shall be included in the
same account which would have been
charged or credited if the item had
been taken up or the adjustments made
in the year to which it pertained. When
the amount of a delayed item or ad-
justment is relatively so large that its
inclusion in net income for a single
month would seriously distort the ac-
counts for the month (but not for the
year), such amount may be distributed
in equal monthly charges or credits, as
the case may be, to the remaining
months of the calendar year. See in-
struction 1–6 for instructions covering
extraordinary and prior period items of
a nonrecurring nature.

1–6 Extraordinary, unusual or infre-
quent items, prior period adjustments, dis-
continued operations and accounting
changes. (a) Extraordinary Items. All
items of profit and loss recognized dur-
ing the year are includible in ordinary
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income unless evidence clearly sup-
ports their classification as extraor-
dinary items. Extraordinary items are
characterized by both their unusual na-
ture and infrequent occurrence taking
into account the environment in which
the firm operates; they must also meet
the materiality standard.

Unusual means the event or trans-
action must possess a high degree of
abnormality and be of a type clearly
unrelated to, or only incidentally re-
lated to the ordinary and typical ac-
tivities of the entity.

Infrequent occurrence means the
event or transaction shall be of a type
not reasonably expected to recur in the
foreseeable future.

(b) Unusual or Infrequent Items. Mate-
rial events unusual in nature or infre-
quent in occurrence but not both, thus
not meeting both criteria for classi-
fication as extraordinary, shall be in-
cludible in the accounts provided as
separate components of income/expense
from continuing operations. Such
items are not to be reported net of in-
come taxes.

(c) Discontinued Operations. The re-
sults of continuing operations shall be
reported separately from discontinued
operations and any gain or loss result-
ing from disposal of a segment of a
business (see definition 32(a)) shall be
reported in conjunction with the re-
lated results of discontinued operations
and not as an extraordinary item. The
disposal of a segment of a business
shall be distinguished from other dis-
posals of assets incident to the evo-
lution of the entity’s business, such as
the disposal of part of a line of busi-
ness, the shifting of production or mar-
keting activities for a particular line
of business from one location to an-
other, the phasing out of a product line
or class of service, and other changes
occasioned by technological improve-
ments. If a loss is expected from the
proposed sale or abandonment of a seg-
ment, the estimated loss shall be pro-
vided for at the measurement date (see
definition 32(b)). If a gain is expected,
it shall be recognized when realized,
which ordinarily is the disposal date
(see definition 32(c)).

(d) Prior Period Adjustments. Adjust-
ments occurring in the current ac-
counting period, relating to events or

transactions which occurred in a prior
period the accounting effects of which
could not be determined with reason-
able assurance at that time, shall be
reported as prior period adjustments. A
prior period adjustment, after income
tax effect, should be reported by restat-
ing the beginning balance of retained
income of the current year and cor-
respondingly adjusting related prior
year balances presented for compara-
tive purposes. Such adjustments shall
not be considered prior period unless:

(1) They can be specifically identified
with and directly related to the busi-
ness activities of particular prior peri-
ods, and (2) are not attributable to eco-
nomic events occurring subsequent to
the date of the financial statements for
the prior period, and (3) depend pri-
marily on determinations by persons
other than management, and (4) were
not susceptible of reasonable esti-
mation prior to such determination,
and (5) they are material. If an adjust-
ment does not meet such criteria, it
shall be separately disclosed as to year
of origin, nature, and amount and clas-
sified in the current period in the same
manner as the original item. If the ad-
justment is the correction of an error,
it shall be reported as a prior period
adjustment.

(e) Accounting Changes. A change in
accounting principle or accounting en-
tity should be referred to this Commis-
sion for approval. The cumulative ef-
fect of a change in accounting principle
should ordinarily be reflected in the
account provided for in determining
net income; in certain cases accounting
changes may be reflected as prior pe-
riod adjustments. Changes in account-
ing estimates should ordinarily be re-
flected prospectively.

(f) Materiality. As a general standard
an item shall be considered material
when it exceeds 10 percent of annual in-
come (loss) before extraordinary items.
An item may also be considered in rela-
tion to the trend of annual earnings be-
fore extraordinary items or other ap-
propriate criteria. Items shall be con-
sidered individually and not in the ag-
gregate in determining materiality.
However, the effects of a series of re-
lated transactions arising from a single
specific and identifiable event or plan
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of action shall be aggregated to deter-
mine materiality.

(g) Commission Approval and account-
ant’s letter. Items shall be included in
the accounts provided for extraor-
dinary items, unusual or infrequent
items, discontinued operations, prior
period adjustments and cumulative ef-
fect of changes in accounting prin-
ciples only upon approval of the Com-
mission. If the carrier retains the serv-
ice of an independent accountant, a re-
quest for using these accounts shall be
accompanied by a letter from the inde-
pendent accountant approving or oth-
erwise commenting on the request.

NOTE: The carrier may refer to generally
accepted accounting principles for further
guidance in applying instruction 1–6.
[40 FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

1–7 Items in texts of accounts. Items
appearing in instructions and in the
texts of various accounts are merely
representative and are not intended to
cover all of the items includible there-
in.

1–8 Depreciation accounting—Carrier
property.

(a) Method. Monthly depreciation
charges shall be made by the straight-
line method to operating expenses in
conformity with the group plan of ac-
counting applicable to all carrier prop-
erty except property included in ac-
counts 101, 151, 171, Land, and 187, Con-
struction Work in Progress.

(b) Rates. (1) Separate composite an-
nual percentage rates will be pre-
scribed for each depreciable account
except that the Commission may au-
thorize the use of component rates
upon specific request from a carrier.
Carriers becoming subject to this sys-
tem of accounts and carriers acquiring
property for which no rates have been
previously prescribed shall file, within
six months, composite annual percent-
age rates applicable to the book cost of
each class of depreciable carrier prop-
erty as will distribute the service
value, by the straight-line method, in
equal annual charges to operating ex-
penses during the service life of the
property. These rates shall be used by
the carrier until the rates prescribed
by the Commission become effective.
Such rates shall, for each primary ac-
count comprised of more than one class

of property, produce a depreciation
charge equal to the sum of the
amounts that would otherwise be
chargeable for each of the various
classes of property included in the ac-
count. Carriers shall base these per-
centage rates on estimated service val-
ues and service lives developed from
engineering and other studies. The
rates filed shall be accompanied by a
statement showing the bases and the
methods employed in the rate deter-
mination.

(2) Carriers shall be prepared at any
time upon the direction of the Commis-
sion to compute and submit revised
percentage rate studies. When a carrier
believes that any rate prescribed by
the Commission is no longer applica-
ble, it shall submit the rate which it
believes should be established sup-
ported by full particulars for consider-
ation by the Commission.

(3) A carrier shall keep records of
property and property retirements that
will reflect the service life of property
which has been retired, or will permit
the determination of service life indi-
cations by mortality, turnover, or
other appropriate methods; and also
such records as will reflect the percent-
age of net salvage value for property
retired from each class of depreciable
carrier property.

(c) Charges. In computing monthly
charges, the annual percentage rates
shall be applied to the depreciation
base as of the first of each month and
the result divided by twelve.

(d) Retirements. Except as provided in
paragraph (e) of this section, upon the
retirement of depreciable property the
service value shall be charged in its en-
tirety to account 31, Accrued Deprecia-
tion—Carrier Property. Any amounts
of insurance recovered from casualty
losses involving depreciable property
retired shall be credited thereto.

(e) Special accounting authority. (1)
When circumstances indicate that
newly acquired property should be sub-
ject to amortization, or that the pre-
scribed depreciation rates based on the
service lives of certain property are no
longer applicable, because the source of
traffic will be exhausted before the end
of the physical service life, the carrier
shall submit to the Commission for ap-
proval amortization or depreciation
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rates based on the estimated remaining
service life of the property accom-
panied by full information justifying
the request.

(2) A carrier may request, or the
Commission may direct, that special
accounting be applied in situations
causing undue inflation or deflation of
depreciation reserves, such as pre-
mature or unusual retirements or sales
of depreciable property, or related in-
surance recoveries. A carrier’s request
for special accounting shall contain
full particulars concerning the situa-
tion, including the basis for its pro-
posal. Alternative accounting tech-
niques shall be applied to the extent
approved or directed by the Commis-
sion.

1–9 Depreciation accounting—Noncar-
rier property. Monthly depreciation
charges for all depreciable property re-
corded in account 34, Noncarrier Prop-
erty, shall be made to account 620, In-
come from Noncarrier Property, with
concurrent credits to account 35, Ac-
crued Depreciation—Noncarrier Prop-
erty. The depreciation charges shall be
such as to distribute the service values
equitably over the service life of the
property.

1–10 Amortization of intangibles.
Monthly charges shall be made to ac-
count 540, Depreciation and Amortiza-
tion, to amortize the cost of fixed life
intangibles such as permits, patents
and franchises which are directly re-
lated to pipeline operations. Monthly
charges shall be made to account 660,
Miscellaneous Income Charges, to am-
ortize the cost of intangibles such as
goodwill which are not directly associ-
ated with pipeline operations. The am-
ortization charges shall be such as to
distribute the cost by the straight-line
method in equal annual charges over
the life or expected period of benefit.

1–11 Interpretation of rules. To main-
tain uniformity of accounting, carriers
shall submit questions of doubtful in-
terpretation to the Commission for
consideration and decision.

1–12 Accounting for income taxes. (a)
The interperiod tax allocation method
of accounting shall be applied where
material timing differences (see defini-
tion 30(e)) occur between pretax ac-
counting income and taxable income.
Carriers may elect, as provided by the

Revenue Act of 1971, to account for the
investment tax credit by either the
flow through method or the deferred
method of accounting. See paragraphs
(d) and (e) below. All income taxes
(Federal, State, and other) currently
accruable for income tax return pur-
poses shall be charged to account 670,
Income taxes on income from con-
tinuing operations, and account 695, In-
come taxes on extraordinary items, as
applicable.

(b) Under the interperiod tax alloca-
tion method of accounting the tax ef-
fect of timing differences (see defini-
tions 30 (g) and (e)) originating in the
current accounting period are allo-
cated to income tax expense of future
periods when the timing differences re-
verse. Similar timing differences origi-
nating and reversing in the current ac-
counting period should be combined
into groups and the current tax rates
applied to determine the tax effect of
each group. A carrier shall not apply
other than current tax rates in deter-
mining the tax effect of reversing dif-
ferences except upon approval of the
Commission. When determining the
amount of deferred taxes, rather than
computing State and other taxes indi-
vidually by jurisdiction, the Federal
income tax rate may be increased by a
percent equivalent to the effect of
taxes imposed by the jurisdictions.

(c) The future tax benefits of loss
carryforwards shall normally be recog-
nized in the year in which such loss is
applied to reduce taxes. Only in those
unusual instances when realization is
assured beyond any reasonable doubt
should the future tax benefits of loss
carryforwards be recognized in the year
of loss. The tax effects of any realizable
loss carrybacks shall be recognized in
the determination of net income (loss)
of the loss periods; appropriate adjust-
ments of existing net deferred tax cred-
its may also be necessary in the loss
period.

(d) Carriers electing to account for
the investment tax credit by the flow
through method shall credit account
670, Income taxes on income from con-
tinuing operations, or account 695, In-
come taxes on extraordinary items, as
applicable, and charge to account 56,
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Taxes payable, with the amount of in-
vestment tax credit utilized in the cur-
rent accounting period. When the flow
through method is followed for the in-
vestment tax credit, account 671, Pro-
vision for deferred taxes, shall reflect
the difference between the tax payable
(after recognition of allowable invest-
ment tax credit) based on taxable in-
come and tax expense (with full rec-
ognition of investment tax credit that
would be allowable based on account-
ing income) based on accounting in-
come.

(e) Carriers electing to account for
the investment tax credit by the de-
ferred method shall concurrently with
making the entries prescribed in (d)
above charge account 671, ‘‘Provision
for deferred taxes’’ or account 696,
‘‘Provision for deferred taxes—extraor-
dinary items,’’ as applicable, and shall
credit account 64, Accumulated de-
ferred income tax credits with the in-
vestment tax credit utilized as a reduc-
tion of the current year’s tax liability
but deferred for accounting purposes.
The investment tax credit so deferred
shall be amortized by credits to ac-
count 671, ‘‘Provision for deferred
taxes’’.

NOTE A: Any change in practice of account-
ing for the investment tax credit shall be re-
ported promptly to the Commission. Carriers
desiring to clear deferred investment tax
credits because of a change from the deferral
method to the flow through method shall
submit the proposed journal entry to the
Commission for consideration and advice.

NOTE B: The carrier shall follow generally
accepted accounting principles where an in-
terpretation of the accounting rules for in-
come taxes is needed or obtain an interpreta-
tion from its public accountant or the Com-
mission.

(Interstate Commerce Act, 49 U.S.C. 20 (1976),
Department of Energy Organization Act, 42
U.S.C. 7155, 7172(b), 7295(a) (Supp. I 1977); E.
O. 12009, 42 FR 46267 (1977); Federal Energy
Regulatory Commission, Order No. 1, 42 FR
55450 (1977))

[39 FR 33344, Sept. 17, 1974, as amended at 40
FR 53247, Nov. 17, 1975; 44 FR 72161, Dec. 13,
1979. Redesignated by Order 119, 46 FR 9044,
Jan. 28, 1981]

1–13 Transactions with affiliated com-
panies. (a) The records and supporting
data of all transactions with affiliated
companies shall be maintained in a
separate file. The types of transactions

referred to in this paragraph are for
management services or any other type
of services rendered, sale or use of fa-
cilities or any other type of assets or
property. The file shall be maintained
so as to enable the carrier, to furnish
accurate information with supporting
documentation about particular trans-
actions within 15 days of the request.
We do not intend the file to include
data relating to ordinary carrier oper-
ations (e.g. lawful tariff charges).

(b) Each bill rendered by an affiliated
company shall state specifically the
basis used for determining charges, un-
less the file contains other information
to support the specific basis for
charges.

(c) Punched cards, magnetic tapes,
discs, or other machine-sensible device
used for recording, consolidating, and
summarizing accounting transactions
and records with a carrier’s electronic
or automatic data processing system
may constitute a file within the mean-
ing of this instruction.

(d) The carrier shall record, as the
cost of assets or services received from
an affiliated supplier, the invoice price
(plus any incidental costs related to
those transactions) in those cases
where the invoice price can be deter-
mined from a prevailing price list of
the affiliated supplier available to the
general public in the normal course of
business. If no such price list exists,
the charges shall be recorded at the
lower of their cost to the originating
affiliated supplier (less all applicable
valuation reserves in case of asset
sales), or their estimated fair market
value determined on the basis of a rep-
resentative study of similar competi-
tive and arm’s-length or bargained
transactions.

Any difference between actual trans-
action price and the above, as well as
charges that are not transportation re-
lated, shall be considered of a financing
nature and shall be recorded, accord-
ingly, as nonoperating charges or cred-
its. (See Instruction 1–14).

(e) Nothing contained herein shall be
construed as restraining the carrier
from subdividing accounts (see Instruc-
tion 1–2(a)) for the purpose of recording
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separately transactions with affiliated
companies.

[40 FR 44562, Sept. 29, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

1–14 Charges to be just and reasonable.
All charges to the accounts prescribed
in this system of accounts for carrier
property, operating revenues, oper-
ating and maintenance expenses, and
other carrier expenses, shall be just,
reasonable and not exceed amounts
necessary to the honest and efficient
operations and management of carrier
business. Payments shall not exceed
the fair market value of goods and
services acquired in an arm’s-length
transaction. Any payments in excess of
such just and reasonable charges shall
be included in account 660, Miscella-
neous Income Charges.

[40 FR 44562, Sept. 29, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

1–15 Accounting for marketable equity
securities owned. (a) Accounts 11 ‘‘Tem-
porary investments,’’ 20 ‘‘Investments
in affiliated companies,’’ and 21 ‘‘Other
investments’’ shall be maintained in
such a manner as to reflect the mar-
ketable equity securities’ portion (see
definition 35) and other securities or
investments.

(b) For the purpose of determining
net ledger value, the marketable eq-
uity securities in account 11 shall be
considered the current portfolio and
the marketable equity securities in ac-
counts 20 and 21 (combined) shall be
considered the noncurrent portfolio.
The net ledger value of each portfolio
shall be the lower of its aggregate cost
or market value. (See definition 35.)
The amount by which aggregate cost
exceeds market value shall be ac-
counted for as the valuation allowance.
Account 11 ‘‘Temporary investments’’
shall be subdivided to include the valu-
ation allowance for the marketable eq-
uity securities included therein. Ac-
count 24 ‘‘Allowance for net unrealized
loss on noncurrent marketable equity
securities—Credit’’ is the valuation al-
lowance for the marketable equity se-
curities included in accounts 20 ‘‘In-
vestments in affiliated companies’’ and
21 ‘‘Other investments.’’ Marketable
equity securities accounted for by the
equity method shall not be combined
with other marketable equity securi-

ties when determining aggregate cost
and market value.

(c) Realized gains and losses (the dif-
ference between net proceeds from sale
and cost) shall be included in income of
the period in which they occur.
Changes in the valuation allowance for
marketable equity securities included
in account 11 shall be charged to ac-
count 660 ‘‘Miscellaneous income
charges’’ or credited to account 640
‘‘Miscellaneous income’’ as appro-
priate, with a contra entry to the valu-
ation allowance contained within ac-
count 11. Changes in the valuation al-
lowance for marketable equity securi-
ties included in accounts 20 and 21 shall
be recorded in equity account 75.5 ‘‘Net
unrealized loss on noncurrent market-
able equity securities’’ with a contra
entry to valuation account 24.

(d) If there is a change in the classi-
fication of a marketable equity secu-
rity between current and noncurrent,
the security shall be transferred at the
lower of its cost or market value at
date of transfer. If market value is less
than cost, the market value shall be-
come the new cost basis, and the dif-
ference shall be accounted for as if it
were a realized loss and included in the
determination of net income.

(e) For long investments in market-
able equity securities, when the decline
in market value below cost is judged to
be other than temporary, the cost basis
of the individual security shall be writ-
ten down to a new cost basis. The
amount of the write-down shall be ac-
counted for as a realized loss by a
charge to account 660 ‘‘Miscellaneous
income charges’’ and a credit to ac-
count 23, ‘‘Reduction in security val-
ues—Credit.’’ The new cost basis shall
not be changed for subsequent recov-
eries in value.

[42 FR 33297, June 30, 1977. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

1–16 Accounting for inaccurate report-
ing of income taxes on income from con-
tinuing operations which occurred prior
to reporting year 1979. To the extent
that any oil pipeline company, required
to file annual reports with the Com-
mission, did not correctly report State
or other income taxes on continuing
operations for the 1976, 1977, and 1978
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reporting years, such company is or-
dered to disclose the amount of the ac-
counting change in the space for notes
and remarks provided in its 1979 An-
nual Report Form P, Schedule 300–A, of
the Commission.

(Interstate Commerce Act, 49 U.S.C. 20 (1976),
Department of Energy Organization Act, 42
U.S.C. 7155, 7172(b), 7295(a) (Supp. I 1977); E.
O. 12009, 42 FR 46267 (1977); Federal Energy
Regulatory Commission, Order No. 1, 42 FR
55450 (1977))

[44 FR 72161, Dec. 13, 1979. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

Instructions for Balance Sheet
Accounts

2–1 Current assets. In the group of ac-
counts designated as current assets
shall be included cash and other assets
or resources commonly identified as
those which are reasonably expected to
be realized in cash or sold or consumed
within a one-year period. There shall
not be included any amount the collec-
tion of which is not reasonably assured
by the known financial condition of the
debtor or otherwise. Items of current
character but of doubtful value shall be
written down or written off to account
510, Supplies and Expenses, or to ac-
count 660, Miscellaneous Income
Charges, as appropriate.

2–2 Investments and special funds. (a)
This group of accounts shall include
the cost of long-term investments in
securities other than those of the ac-
counting carrier, investment advances,
sinking and other funds, cash value of
life insurance policies, and other items
of similar nature.

(b) Investment in securities shall be
recorded at cost at time of acquisition
excluding amounts paid for accrued in-
terest and dividends. When securities
with a fixed maturity date are pur-
chased at a discount or premium, such
discount or premium shall be amor-
tized over the remaining life of the se-
curities by periodical debits or credits
to the account in which the cost of the
securities is recorded with cor-
responding credits or debits to interest
income. If the amount of the discount
or premium is minor, the investment
may be maintained at actual cost with-
out adjustment, and the amount of dis-
count or premium recorded in the in-

terest income account at the time the
securities mature.

(c)(1) For financial statement purposes
the carrier shall follow the principles
of equity accounting for (1) all invest-
ments in corporate joint ventures (see
definition 31(c)), and (2) all invest-
ments in voting stock of affiliated
companies giving the carrier the abil-
ity to significantly influence the oper-
ating and financial policies of an
investee (see definition 31(b)). For pur-
poses of this instruction an investment
of 20 percent or more of the out-
standing voting stock of an investee
will indicate the ability to exercise sig-
nificant influence over an investee in
the absence of evidence to the con-
trary.

(2) Since the equity method is not to
be effected by entries in the books of
accounts but is to apply only in finan-
cial reports to the Commission, the
carrier shall establish worksheet or
memorandum accounts. Three basic
worksheet or memorandum accounts
are needed:

(a) An investment account to include
(1) equity in the undistributed earnings
or losses of the investee since the date
of acquisition (see definition 31(g)); (2)
accumulated amortization of the dif-
ference between cost and net assets at
date of acquisition (see (c)(3) below);
and other adjustments for disposition
or writedown of investments.

(b) An income account to include (1)
the investor’s share of the investee’s
undistributed profits or losses for each
reporting period subsequent to acquisi-
tion of the investment except that in
the year of acquisition such amount
shall be determined from the date of
acquisition; (2) amortization for the re-
porting period of the difference be-
tween cost and net assets at date of ac-
quisition. This account shall be closed
at year-end to the retained income
memorandum account discussed in
paragraph (c) below.

(c) A retained income account to in-
clude (1) equity in the undistributed
earnings or losses of the investee since
the date of acquisition; (2) accumu-
lated amortization of the difference be-
tween cost and net assets acquired at
date of acquisition (see (c)(3) below).

(d) Other memorandum accounts will
be needed for such adjustments as

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00767 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



776

18 CFR Ch. I (4–1–99 Edition) Pt. 352

gains and losses on disposition of in-
vestments, recognition of impairments
in value, the investor’s share of ex-
traordinary and prior period items re-
ported in the investee’s financial state-
ments (see instruction 1–6), and provi-
sion for deferred taxes where it is rea-
sonable to assume that undistributed
earnings of an investee will be trans-
ferred to the investor in a taxable dis-
tribution. These memorandum ac-
counts shall be closed at year-end to
the retained income memorandum ac-
count discussed in paragraph (c) above.

(3) The carrier shall retain the fol-
lowing information for each investee in
support of the worksheet or memo-
randum accounts:

(a) Original cost of investment.
(b) Equity in net assets of investee at

date of acquisition.
(c) Allocation of difference between

cost and equity in net assets, namely,
to specific assets of investee or to
goodwill.

(d) Accumulated amortization of dif-
ference between cost and equity in net
assets.

(e) Unamortized balance of difference
between cost and equity in net assets.

(f) Equity in undistributed earnings/
losses for each year since date of acqui-
sition.

(g) Dividends received since date of
acquisition if determinable.

(h) Proceeds from sale of invest-
ments.

(4) Any difference between the inves-
tor’s cost and its share of the net as-
sets of the investee at date of acquisi-
tion shall be allocated to specific as-
sets of the investee to the extent the
difference is attributable to them.
When the difference is allocated to de-
preciable or amortizable assets, depre-
ciation and amortization (through the
investment and income memorandum
accounts) should absorb the difference
over the remaining life of the related
assets. If the difference is not related
to specific accounts, it should be con-
sidered goodwill and amortized over a
reasonable period not to exceed 40
years. For investments made prior to
November 1, 1970, amortization of good-
will is not required in the absence of
evidence that the goodwill has a lim-
ited term of existence.

(5) The financial statements of the
investee that are used for equity ac-
counting should be timely. If the ac-
counting year of the investee differs
from that of the investor then the most
recent available financial statements
may be used. The lag in reporting
should be consistent from period to pe-
riod.

(6) Material profits or losses on
transactions between the investor and
investee shall be eliminated until real-
ized by either company as if the two
were consolidated.

(7) A transaction of the investee of a
capital nature that affects the inves-
tor’s share of the investee’s stock-
holder’s equity should be reported in
the financial statements as if the two
were consolidated.

(8) The investor shall deduct any
dividends applicable to outstanding cu-
mulative preferred stock whether or
not declared, and any other dividends
declared when computing its share of
undistributed earnings or losses.

(9) The investor shall suspend appli-
cation of the equity method when the
investment (including the investment
memorandum account) together with
any net advances made to the investee
is reduced to zero. Additional losses
shall not be provided for unless the in-
vestor has guaranteed obligations of
the investee or is otherwise committed
to provide further financial support for
the investee. If the investee subse-
quently reports net income the inves-
tor shall resume applying the equity
method at such time as its share of
that net income equals the share of net
losses not recognized during the period
of suspension.

(10) When the investor’s voting stock
interest falls below the level of owner-
ship described in paragraph (c)(1) of
this instruction, the investment no
longer qualifies for the equity method.
Should dividends received on the in-
vestment in subsequent periods exceed
the investor’s share of earnings for
such periods, the investment memo-
randum and income memorandum ac-
counts shall be reduced by the excess
amount.

(11) When the level of ownership of an
investment increases to that described
in paragraph (c)(1) of this instruction,
the equity method shall be applied. The
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memorandum accounts for the invest-
ment, income (for current year’s equity
in undistributed earnings less amorti-
zation), and retained income (for prior
years’ equity in undistributed earnings
less amortization) shall be adjusted
retroactively on a step-by-step basis
determining the equity in net assets at
date of acquisition, amortization ad-
justment, and equity in undistributed
earnings or losses at each level of own-
ership. Where small purchases are
made over a period of time and then a
purchase is made which qualifies the
investment for the equity method, the
date of latest purchase may be used as
date of acquisition. In those situations
where the information needed to apply
the equity method is not determinable,
the date of acquisition may be consid-
ered as January 1, 1974.

(12) Information having significance
with respect to the investor’s owner-
ship in investees shall be disclosed in
notes to financial statements of annual
reports filed with the Commission in
accordance with generally accepted ac-
counting principles.

NOTE A: The carrier shall follow generally
accepted accounting principles where an in-
terpretation of the rules for equity account-
ing is needed or obtain an interpretation
from its public accountant or the Commis-
sion.
[32 FR 20241, Dec. 20, 1967, as amended at 39
FR 34043, Sept. 23, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

2–3 Tangible property. The cost of
property owned that is devoted to
transportation service shall be re-
corded in account 30, Carrier Property,
and in account 33, Operating Oil Sup-
ply. This includes carrier’s investment
in jointly-owned transportation prop-
erty in which it has an undivided own-
ership interest. The cost of other prop-
erty not directly associated with pipe-
line operations shall be included in ac-
count 34, Noncarrier Property. Prop-
erty used in both carrier and noncar-
rier services shall be classified in ac-
count 30 or account 34 according to its
dominant use.

2–4 Other assets and deferred charges.
Account 40, Organization Costs and
Other Intangibles, is prescribed for or-
ganization costs and other intangible
assets, such as patents and franchises.
These intangible assets shall be re-
corded at cost. Accounts are also pre-

scribed for assets not otherwise pro-
vided for and for charges applicable to
future periods.

2–5 Current liabilities. In this group
of accounts shall be included obliga-
tions which are payable on demand or
mature or become due within one year
from the date of the balance sheet.

2–6 Noncurrent liabilities. Includible
under this category of account are
those obligations which are not due to
be liquidated within one year from the
date of the balance sheet. Estimates of
future fire losses or other contin-
gencies shall not be accounted for as
current expenses or recorded as liabil-
ities. Such contingencies may be pro-
vided for by appropriations of retained
income, the losses to be recognized in
income when sustained.

2–7 Contingent assets and liabilities.
Contingent assets and liabilities shall
not be shown in the balance sheet but
shall be explained in detail in a foot-
note or in a supplementary statement.
Contingent assets are those which may
be a possible source of value to the car-
rier dependent upon the fulfillment of
conditions regarded as uncertain. Con-
tingent liabilities are those which may
under certain conditions become obli-
gations of the carrier but which are
neither direct nor assumed liabilities
at the date of the balance sheet.

Instructions for Carrier Property
Accounts

3–1 Property acquired. (a) In general
the carrier property accounts shall be
charged with the cost of property pur-
chased or constructed and with the
cost of additions and improvements.
However, the acquisition of properties
comprising a distinct operating sys-
tem, or an integral portion thereof,
when the purchase price exceeds
$250,000, shall be accounted for in ac-
cordance with the provisions set forth
in instruction 3–11.

(b) The cost of purchased property is
the net price paid on a cash basis, or if
other than money is given, the current
value of that consideration. Cost in-
cludes the purchase price; sales, use,
and excise taxes, and ad valorem taxes
during periods of construction; trans-
portation charges; insurance in transit;
installation charges; and expenditures
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for testing and final preparation for
use.

(c) Property acquired from an affili-
ated company through purchase or
transfer shall be recorded together
with the related accrued depreciation
and liabilities assumed, if any, in the
appropriate property accounts at the
same amount that it was recorded on
the books of the affiliate. When the
purchase price exceeds the net book
value of the property acquired, the dif-
ference shall be charged to retained in-
come. When the purchase price is less
than the net book value, the difference
shall be credited to account 73, Addi-
tional Paid-in Capital. This does not
apply to small miscellaneous purchases
or transfers.

(d) The purchase of a proportionate
share of a pipeline system or facility
owned in undivided interests shall be
recorded at the amount that the per-
centage of interest acquired bears to
the whole. Any excess of deficiency of
purchase price over the amount so re-
corded shall be debited to account 44,
Other Deferred Charges, or credited to
account 63, Other Noncurrent Liabil-
ities, as appropriate, and amortized in
equal periodic amounts over the re-
maining service life of the system or
facility through income.

3–2 [Reserved]
3–3 Cost of property constructed. The

cost of constructing property charge-
able to the carrier property accounts
shall include direct and other costs as
described hereunder:

(1) Cost of labor includes the amount
paid for labor performed by the car-
rier’s own employees and officers. This
includes payroll taxes, vacation pay,
pensions, holiday pay and traveling
and other incidental expenses of em-
ployees. No charge shall be made to
these accounts for pay and expenses of
officers and employees who merely
render services incidentally in connec-
tion with extensions, additions or re-
placements.

(2) Cost of material and supplies in-
cludes the purchase price (less pur-
chase and trade discounts) of material
and supplies, including small tools, at
the point of free delivery; costs of in-
spection and loading borne by the car-
rier; transportation charges; sales, use
and excise taxes; and when applicable a

proportionate share of stores expenses.
In calculating the cost of material and
supplies used, proper allowance shall be
made for the value of unused portions
and other salvage, for the value of the
material recovered from temporary
scaffolding, cofferdams and other tem-
porary structures used in construction:
and for the value of small tools recov-
ered and used for other purposes.

(3)(i) Cost of special machine service
includes the cost of labor expended and
of materials and supplies consumed in
maintaining and operating vehicles,
equipment, and other machines used in
construction work; and rents paid for
the use of such machines.

(ii) When machines are purchased
primarily for a construction project,
their cost shall be charged to account
187, Construction Work in Progress.
Upon completion of the construction
project, account 187 shall be credited
with amounts received for machines
sold or the book cost (less a fair allow-
ance for depreciation during the con-
struction period) of machines retained
for use in carrier service. The net book
cost shall be included in the appro-
priate carrier property accounts.

(iii) The cost of repairs to vehicles
and other work equipment and of ma-
chine tools and machinery which are
used both in construction and mainte-
nance work shall be apportioned equi-
tably to the work in connection with
which the equipment is used.

(4) Cost of transportation includes
the amounts paid to other companies
or individuals for the transportation of
employees, material and supplies, spe-
cial machine outfits, appliances, and
tools in connection with construction
and also the cost of hauling performed
by the carrier’s own forces and facili-
ties. The cost of the transportation of
construction material to the point
where material is received by the car-
rier shall be included, so far as prac-
ticable, as a part of the cost of such
material.

(5) Cost of contract work includes
amounts paid for construction work
performed under contract by other
companies, firms, or individuals, and
cost incident to the award of the con-
tract.

(6) Cost of protection includes ex-
penditures for protection in connection
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with construction. This includes the
cost of protection against fires, cost of
detecting and prosecuting incendiaries,
amounts paid to municipal corpora-
tions and others for fire protection,
cost of protecting property of others
from damages, and analogous items.

(7) Cost of injuries and damages in-
cludes expenditures for injuries to per-
sons or damage to property when inci-
dent to construction projects, and shall
be included in the cost of the related
construction work. It also includes
that portion of premiums paid for in-
suring property prior to the completion
or coming into service of the property
insured. Insurance recovered for com-
pensation paid for injuries to persons
incident to construction shall be cred-
ited to the accounts to which such
compensation is charged. Any insur-
ance recovered for damages to property
incident to construction shall be cred-
ited to the accounts chargeable with
the expenditures necessary for restor-
ing the damaged property. The cost of
injuries and damages in connection
with the removal of old structures
which are encumbrances on newly ac-
quired lands shall be included in the
cost of land, or rights of way.

(8) Cost of privileges and permits in-
cludes compensation for temporary
privileges, such as the use of private or
public property or of streets, in connec-
tion with construction work.

(9) Taxes include taxes on property
during construction and before the fa-
cilities are completed and ready for
service. This includes taxes on land
held under a definite plan for its use in
pipeline service for the period prior to
the completion of pipeline facilities
thereon and other taxes separately as-
sessed on property during construction,
or assessed under conditions which per-
mit separate identification or alloca-
tion of the amount chargeable to con-
struction.

(10) Rent includes payments for use
of facilities, such as motor vehicles,
special tools or machines, and quarters
used for construction work.

(11)(i) Interest during construction
includes interest expense on bonds,
notes and other interest bearing debt
incurred in the construction of carrier
property (less interest, if any, earned
on funds temporarily invested) after

such funds become available for use
and before the receipt or the comple-
tion or coming into service of the prop-
erty. The interest shall be included in
the accounts charged with the cost of
the property to which related.

(ii) There shall be deducted from such
interest charges a proportion of pre-
mium on securities sold. There shall be
added a proportion of discount and ex-
pense on funded debt issued for the ac-
quisition or construction of carrier
property. The amount of premium and
discount and expense thus related shall
be determined by the ratio which the
period between the date the proceeds
from the securities issued become
available and the receipt, completion,
or coming into service of the property
bears to the entire life of the securities
issued.

(12) Cost of disposing of excavated
material shall be included in the cost
of construction except that when such
material is used for filling, the cost of
loading, hauling, and dumping shall be
equitably apportioned between the
work for which removal is made and
the work for which the material is
used.

3–4 Additions. Each carrier shall
maintain a written property units list-
ing for use in accounting for additions
and retirements of carrier plant and
apply the listing consistently. When
property units are added to Carrier
plant, the cost thereof shall be added
to the appropriate carrier plant ac-
count as set forth in the policy.

3–5 Improvements. Costs of improve-
ments, shall be accounted for as fol-
lows:

(a) The cost of items replaced shall
be retired and the cost of the improve-
ment shall be charged to the appro-
priate property account except that
the related labor expense shall be
charged to the maintenance expense
account.

(b) If the improvement does not in-
volve a replacement, the cost of the
improvement shall be charged to the
appropriate property account.

3–6 Replacements. Replacements are
substitutions of a part or of a complete
unit of property with a new part or
unit. Costs of replacements shall be ac-
counted for as follows:
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(a) In replacing a complete unit of
property, the old unit shall be retired
and the cost of the replacement re-
corded in the appropriate primary
property account.

(b) In replacing a minor item without
improvement, the cost of such replace-
ment shall be charged to the mainte-
nance expense account.

3–7 Retirements. When property units
are retired from carrier plant, with or
without replacement, the cost thereof
and the cost of minor items of property
retired and not replaced shall be cred-
ited to the carrier plant account in
which it is included. The retirement of
carrier property shall be accounted for
as follows:

(a) Land. The book cost of land re-
tired shall be removed from the prop-
erty accounts. Gain or loss on the sale
of land shall be recorded in account 640,
Miscellaneous Income, or account 660,
Miscellaneous Income Charges.

(b) Property. (1) The book cost, as set
forth in paragraph c below, of units of
property retired and of minor items of
property retired and not replaced shall
be written out of the property account
as of date of retirement, and the serv-
ice value shall be charged to account
31, Accrued Depreciation—Carrier
Property.

(2) In case of casualty loss, insurance
proceeds recovered shall be credited to
account 31, Accrued Depreciation—Car-
rier Property, in an amount not to ex-
ceed the book cost of the property in-
volved. Any excess amount shall be
credited to account 640, Miscellaneous
Income.

(3) Carrier property no longer used
nor held for carrier operations but used
or intended for use in noncarrier oper-
ations shall be transferred, along with
the amount of past accrued deprecia-
tion, estimated if necessary, to noncar-
rier property.

(c) The book cost of carrier property
retired shall be determined from the
carrier’s records and if this cannot be
done it shall be estimated. When it is
impracticable to determine the book
cost of each unit, due to the relatively
large number or small cost thereof, an
appropriate average book cost of the
units, with due allowance for any dif-
ferences in size and character, shall be
used as the book cost of the units re-

tired. Oil pipelines must furnish the
particulars of such estimates to the
Commission, if requested.

[32 FR 20241, Dec. 20, 1967, as amended at 40
FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981; Order 598,
63 FR 6852, Feb. 11, 1998]

3–8 Salvage. (a) When retired prop-
erty is salvaged for material or parts
which are to be reused by the carrier,
the salvage shall be priced at current
second-hand value, not to exceed origi-
nal cost, and charged to account 17,
Material and Supplies, or other appro-
priate account.

(b) When retired property is held
without being dismantled, the esti-
mated value of the salvage less the es-
timated cost of salvaging shall be in-
cluded in account 19, Other Current As-
sets, if to be recovered within a year,
otherwise, in account 43, Miscellaneous
Other Assets.

3–9 Relocation of line. (a) If a line is
relocated in the same gathering field
serving the same lease or purpose, all
of the relocating expenses whether or
not a unit of property is involved shall
be charged to maintenance expense,
provided that the same size pipe is used
in such relocation. Resulting increases
or decreases in the length of the line
shall be accounted for as additions or
retirements of property.

(b) In accounting for relocation of
trunk lines involving units of property,
the replaced property shall be retired
and the cost of the new property in-
cluded in the appropriate primary
property accounts. When public im-
provement projects are involved, the
cost of the new property shall be (1) the
book cost less depreciation or amorti-
zation of the replaced property, less
the net salvage value recovered, plus
(2) costs incurred by the carrier, less
any amounts contributed by govern-
mental agencies or others.

3–10 Property contributed. (a) The
value of contributions or property re-
ceived from others including govern-
mental agencies shall not be recorded
in the property accounts; however,
memorandum entries should be made
in the records of the carrier describing
the property received, the value there-
of, and all other pertinent information
related thereto.
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(b) Property contributed by an affil-
iate shall be recorded in the property
accounts together with the related ac-
crued depreciation at the same
amounts that were recorded on the
books of the affiliate provided, how-
ever, that the amount of contribution
made by non-carrier affiliates shall not
exceed the fair value of the property
received.

3–11 Acquisition by merger, consolida-
tion or purchase. Accounting for prop-
erty acquired by business combination
of two or more corporations, or the ac-
quisition of properties comprising a
distinct operating system, or integral
portion thereof as specified in section
3–1, shall depend on whether there has
been (1) a merger or consolidation in a
‘‘pooling of interests’’ or (2) a ‘‘pur-
chase.’’ A ‘‘pooling of interests’’ may
exist when holders of all or substan-
tially all of the ownership interests,
usually common stock, in the con-
stituent corporations or entities be-
come the owners of a surviving cor-
poration or a new corporation which
owns the assets and business of the
constituent corporations or entities di-
rectly or through one or more subsidi-
aries. However, when the stockholders
of one of the constituent corporations
obtain 90 percent or more of the voting
interest in the combined enterprise; or
when there is a plan or firm intention
and understanding to retire a substan-
tial part of the capital stock issued to
the owners of one or more of the con-
stituent corporations or substantial
changes in ownership which occurred
shortly before or planned to occur
shortly after the combination, the
combination may be considered a ‘‘pur-
chase.’’

(a) Accounting under a ‘‘pooling in in-
terest.’’ (1) In accounting for a ‘‘pooling
of interests,’’ no new basis of account-
ability arises. The assets and liabilities
of the constituent companies or enti-
ties and the related accrued deprecia-
tion and amortization accounts along
with the retained income or deficit ac-
counts shall be carried forward, ad-
justed, if necessary, to conform with
the accounting rules of the Commis-
sion.

(2) When the total par value or stated
value of no-par capital stock of the
succeeding corporation is greater than

that of the constituent corporations,
the excess shall be charged first to the
amount in account 73, Additional Paid-
in Capital, that is not otherwise re-
stricted, and the Balance to account 75,
Unappropriated Retained Income.

(3) When the par value or stated
value of no-par capital stock of the
succeeding corporation is less than
that of the constituent corporations,
the difference shall be credited to ac-
count 73, Additional Paid-in Capital.

(b) Accounting under a ‘‘purchase.’’ In
accounting for a ‘‘purchase,’’ the assets
shall be recorded on the books of the
acquiring carrier at cost as of the date
of acquisition or, if other than money
is given, at the fair value of such con-
sideration. Liabilities assumed shall be
recorded in the appropriate accounts
according to the accounting rules of
the Commission.

(c) Approval of accounting. (1) Ten-
tative journal entries recording the ac-
quisition of pipeline properties shall be
submitted to the Commission for con-
sideration and approval. The entries
shall give a complete description of the
property purchased and the basis upon
which the amounts of the entries have
been determined. Any portion of the
purchase price attributable to intan-
gible property shall be separately re-
corded as hereinafter provided in ac-
count 40, Organization Costs and Other
Intangibles.

(2) When the costs of individual or
groups of transportation property are
not specified in the agreement or in
supporting documents, or when sepa-
rate costs are not provided for the
physical property and the intangible
property, the total purchase price shall
be equitably apportioned among the
appropriate property or other ac-
counts, based on the percentage rela-
tionship between the purchase price
and the original cost of property shown
in the valuation records of the Com-
mission or the fair market value of the
properties. The portion of the total
price assignable to the physical prop-
erty shall be supported by independent
appraisal or such other information as
the Commission may consider appro-
priate. In no event shall amounts re-
corded for physical properties and
other assets acquired exceed the total
purchase price.
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(3)(a) Where the purchase price is in
excess of amounts recorded for the net
assets acquired, such excess shall be in-
cluded in account 40, Organization
Costs and Other Intangibles.

(b) The excess of the purchase price
over amounts includable in the pri-
mary carrier property accounts shall
be amortized through account 660,
‘‘Miscellaneous income charges,’’ or
otherwise disposed of, as the Commis-
sion may approve or direct.

[32 FR 20241, Dec. 20, 1967, as amended by 35
FR 13992, Sept. 3, 1970; 37 FR 17713, Aug. 31,
1972. Redesignated by Order 119, 46 FR 9044,
Jan. 28, 1981]

3–12 Reorganizations. When a carrier
is involved in receivership or bank-
ruptcy so as to effect a reorganization,
all accounting relating to the plan of
reorganization shall be submitted to
this Commission for consideration and
approval.

3–13 Disposition of former Account 193,
Acquisition Adjustment. Amounts in-
cluded in former account 193, Acquisi-
tion Adjustment, attributable to merg-
ers, consolidations, reorganizations,
and purchases of property shall be
cleared from that account as the Com-
mission may authorize or direct upon
submission of proposal for distribution
of the amounts therein.

[32 FR 20241, Dec. 20, 1967. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981 and
amended by Order 598, 63 FR 6852, Feb. 11,
1998]

Instructions for Operating Reve-
nues and Operating Expenses

4–1 Detail of accounts. The carrier
shall keep the prescribed accounts with
sufficient particularity to permit the
reporting of operating revenues and ex-
penses for crude oil lines and for prod-
uct lines separately, and to permit the
allocation of operating expenses by
service functions (see 4–3 Operating Ex-
penses).

4–2 Operating revenues. The oper-
ating revenue accounts are designed to
show the amount of money which the
carrier becomes entitled to receive or
which accrues to its benefit for trans-
portation and services incidental
thereto.

4–3 Operating expenses. The oper-
ating expense accounts are designed to
show the costs of pipeline operations
by service functions. The expenses of
pipeline operations are to be allocated
to the following functions:

(a) Gathering. This includes the gath-
ering and collection of oil, oil products
and other commodities from oil field,
refinery, or other source (other than
carrier’s own terminal and delivery fa-
cilities), and transmission to point of
connection to meters, working or stor-
age tanks, or intake side of the mani-
fold at the trunk line receiving site or
station, or at a terminal.

(b) Trunk. This includes the trunk
line transportation of crude oil, oil
products and other commodities from
origin or receiving station to point of
connection with other carriers, con-
signee facilities at destination, or to
the discharge side of the manifold or
connection to working or storage tanks
at the destination station.

(c) Delivery. This includes the receiv-
ing, storage, and delivering at terminal
and delivery facilities of crude oil, oil
products and other commodities from
or to railroads, motor carriers, water
carriers, and others prior or subsequent
to movement by pipeline.

4–4 Expense classification. The pri-
mary expense accounts are to be re-
ported under the following classifica-
tions:

(a) Operations expense. This group of
accounts includes all costs directly as-
sociated with the operation of facilities
devoted to pipeline operations includ-
ing scheduling, dispatching, move-
ment, and delivery of crude oil, oil
products and other commodities.

(b) Maintenance expense. This group
of accounts includes all costs directly
associated with repairs and mainte-
nance of property devoted to pipeline
operations.

(c) General expense. This group of ac-
counts includes general and adminis-
trative expense and all other expenses
not directly allocable to operations and
maintenance expenses.

4–5 Expense distribution. The several
classes of expenses shall be directly al-
located to applicable service functions
to the fullest possible extent. Expenses
common to two or more functions and
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system expenses shall be equitably ap-
portioned to the service functions. The
basis for apportionment and the under-
lying records in support thereof shall
be readily available for inspection by
the Commission’s examiners.

Balance Sheet Accounts

10 Cash.
This account shall include money,

checks, sight drafts and sight bills of
exchange, money in banks or in other
depositories subject to withdrawal on
demand, and other similar items. The
amount of checks and sight drafts
transmitted to payees which are un-
paid at the close of the accounting pe-
riod shall be credited to this account.

NOTE: Compensating balances (see Defini-
tion 33) under an agreement which legally re-
stricts the use of such funds shall not be in-
cluded in this account. Such balances shall
be included in account 10–5 ‘‘Special depos-
its’’ or account 22 ‘‘Sinking and other
funds.’’

(49 U.S.C. 304, 913, 1012)

[32 FR 20241, Dec. 20, 1967, as amended at 41
FR 9158, Mar. 3, 1976. Redesignated by Order
119, 46 FR 9044, Jan. 28, 1981]

10–5 Special deposits.
This account shall include cash de-

posits, either placed in hands of trust-
ees or under the direct control of the
reporting company, which are re-
stricted for specific purposes. Examples
are those deposits made for the pay-
ment of dividends and interest due
within one year, the liquidation of
other current liabilities, to guarantee
fulfillment of current contract obliga-
tions, to meet specific operating re-
quirements, or compensating balances
(see Definition 33) under an agreement
which legally restricts the use of such
funds and which constitute support for
short-term borrowing arrangements.
Sub-accounts may be set up, if nec-
essary to account for special deposits
for specific purposes.

NOTE: Deposits available for general com-
pany purposes shall be included in account 10
‘‘Cash.’’

(49 U.S.C. 304, 913, 1012)

[41 FR 9158, Mar. 3, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

11 Temporary investments.

This account shall include the cost of
securities and other collectible obliga-
tions acquired for the purpose of tem-
porarily investing cash, such as United
States Treasury certificates, market-
able securities, time drafts receivable,
demand loans, time loans, time depos-
its with banks and trust companies,
and other similar investments of a
temporary character.

This account shall be subdivided to
reflect the marketable equity securi-
ties’ portion (and its corresponding
valuation allowance) and other tem-
porary investments (See Instruction 1–
15).

[32 FR 20241, Dec. 20, 1967, as amended at 42
FR 33298, June 30, 1977. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

12 Notes receivable.

This account shall include the book
cost, not includible elsewhere, of all
collectible obligations in the form of
notes receivable, contracts receivable,
and similar evidences (except interest
coupons) of money receivable on de-
mand or within a time not exceeding
one year from date of the balance
sheet. Notes receivable from affiliates
shall be included in account 13, Receiv-
ables from Affiliated Companies.

13 Receivables from affiliated compa-
nies.

This account shall include amounts
receivable due and accrued from affili-
ated companies subject to settlement
within one year from date of the
balance sheet. This includes receiv-
ables for items such as revenue for
services rendered, material furnished,
rent, interest and dividends, advances
and notes.

14 Accounts receivable.

This account shall include amounts
receivable due and accrued from other
than affiliates which are subject to set-
tlement within one year from date of
the balance sheet. This includes items
such as revenue for services rendered,
material furnished, rent, accounts of
officers and employees, miscellaneous
accounts with others.
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15 Interest and dividends receivable.
(a) This account shall include the

amount of interest due and accrued as
of the date of the balance sheet on all
interest-bearing obligations held by
the carrier. This account shall also in-
clude the amount of dividends declared
on stocks owned.

(b) Interest and dividends receivable
from affiliated companies or on the
carrier’s own securities shall not be in-
cluded in this account.

16 Oil inventory.
(a) This account shall include the

cost of oil purchased and the value of
oil acquired through tariff allowances
and operating gains. Amounts paid pre-
ceding carriers for transportation, cus-
toms duties, or similar charges shall be
charged to account 230, Allowance Oil
Revenue. Additions to inventory from
tariff allowances shall be credited to
revenue at current value. Additions re-
sulting from operating gains shall be
credited against operating oil losses
and shortages.

(b) The cost or value of oil owned by
the carrier and used to maintain lines
and working tanks in condition for
transportation operations shall be in-
cluded in account 33, Operating Oil
Supply.

17 Material and supplies.
(a) This account shall include the

cost, including sales, use and excise
taxes and transportation costs to point
of delivery, less purchase and trade dis-
counts, of all unapplied material and
supplies, such as line pipe, line pipe fit-
tings, fuel, tools, and other pipeline
supplies. The value of items being man-
ufactured by the carrier and the fair
value of salvaged material shall also be
included herein.

(b) Carriers shall take annual inven-
tories of material and supplies and
shall make the adjustments necessary
to reconcile the books to the inventory
figures. To the extent practicable, ad-
justments shall be made directly to the
same accounts to which such material
and supplies were charged during the
period. Differences that cannot be di-
rectly allocated shall be equitably ap-
portioned among the accounts to which
material was charged since the last in-
ventory.

18 Prepayments.

This account shall include the
amount of expenses paid in advance of
accrual such as insurance, rent, and
taxes, the benefits of which are to be
realized in subsequent periods. Month-
ly transfers shall be made to the appro-
priate expense or other accounts for
the expired portion of the prepayments
applicable to that month.

19 Other current assets.

This account shall include such items
as estimated tax refunds receivable, le-
gally enforceable, balances due on sub-
scriptions to capital stock, temporary
guaranty and other deposits, and all
other current assets due within one
year which are not includible in the
other current asset accounts.

19–5 Deferred income tax charges.

(a) This account shall include the
portion of deferred income tax charges
and credits relating to current assets
and liabilities, when the balance is a
net debit.

(b) A net credit balance shall be in-
cluded in account 59, Deferred income
tax credits.

[39 FR 33344, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

20 Investments in affiliated compa-
nies.

This account shall include the cost of
investments in securities (other than
securities held in special funds) and in-
vestment advances made to affiliated
companies. Separate records shall be
maintained to show the securities
pledged and the following classes of in-
vestments in each affiliated company:

(a) Stocks.
(b) Bonds.
(c) Other secured obligations.
(d) Unsecured notes.
(e) Investment advances.

21 Other investments.

This account shall include the cost of
investments in securities of (other
than securities held in special funds)
and advances made to other than affili-
ated companies. Separate records shall
be maintained to show the securities
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pledged and the following classes of in-
vestments in each nonaffiliated com-
pany:

(a) Stocks.
(b) Bonds.
(c) Other secured obligations.
(d) Unsecured notes.
(e) Investment advances.

22 Sinking and other funds.
(a) This account shall include cash

and cost of investment in securities
and other assets, trusteed or otherwise
restricted, that have been segregated
in distinct funds for purposes of re-
deeming outstanding obligations; pur-
chasing or replacing assets; paying
pensions, relief, hospitalization, and
other similar items. This account shall
also include the cash value of life in-
surance policies on the lives of employ-
ees and officers to the extent that the
carrier is the beneficiary of such poli-
cies. Separate subsidiary records shall
be maintained for each distinct fund.

(b) Securities issued or assumed by
the accounting company shall be re-
corded at par or stated value.

(c) This account shall include com-
pensating balances (see Definition 34)
under an agreement which legally re-
stricts the use of such funds and which
constitute support for long-term bor-
rowing arrangements.

(49 U.S.C. 304, 913, 1012)

[32 FR 20241, Dec. 20, 1967, as amended at 41
FR 9158, Mar. 3, 1976. Redesignated by Order
119, 46 FR 9044, Jan. 28, 1981]

23 Reductions in security values—
Credit.

This account shall include provisions
for losses in value of securities held as
investments in affiliated or other com-
panies, and including securities in
funds. Concurrent charges shall be
made to account 660, Miscellaneous In-
come Charges.

[32 FR 20241, Dec. 20, 1967, as amended at 40
FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

24 Allowance for net unrealized loss
on noncurrent marketable equity
securities—Credit.

This account shall reflect the
amount by which aggregate cost ex-
ceeds market value for the noncurrent

marketable equity securities found in
accounts 20 and 21. This account shall
be debited or credited so that the
balance at the balance sheet date shall
reflect such difference. (Refer to In-
struction 1–15.)

This account shall not include
amounts by which aggregate cost ex-
ceeds market value if such differences
are judged to be other than temporary.
(Such differences should be charged to
account 23.)

[42 FR 33298, June 30, 1977. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

30 Carrier property.

This account shall include the cost of
tangible property used in carrier serv-
ice, or held for such use within a rea-
sonable time under a definite plan for
pipeline operations. Separate primary
accounts are prescribed for each class
of carrier property.

31 Accrued depreciation—Carrier
property.

This account shall be credited with
amounts charged to operating expenses
or other accounts representing the loss
in service value of depreciable carrier
property. The service value of depre-
ciable property retired shall be charged
to this account. It shall also include
other entries as may be authorized by
the Commission. Detail of this account
shall be maintained by primary prop-
erty accounts.

32 Accrued amortization—Carrier
property.

This account shall be credited with
amounts charged to operating expenses
or other accounts representing the loss
in service value of carrier property sub-
ject to amortization accounting as au-
thorized by the Commission. Upon the
retirement of property subject to am-
ortization this account shall be
charged with the amount included
herein applicable to the specific prop-
erty at the time the property is re-
tired. Subsidiary records shall be main-
tained for each group of property items
under a separate amortization author-
ization.
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33 Operating oil supply.
This account shall include the cost of

oil purchased and the value of oil added
through tariff allowances and oper-
ating gains which is used to maintain
lines and tanks in working condition.
Additions to operating supply from tar-
iff allowances shall be credited to rev-
enue at current value. Additions re-
sulting from operating gains shall be
credited against operating oil losses
and shortages.

34 Noncarrier property.
This account shall include the cost of

tangible property not used in carrier
pipeline operations.

35 Accrued depreciation—Noncarrier
property.

This account shall be credited with
amounts charged to income, rep-
resenting the loss in service value of
depreciable noncarrier property.

40 Organization costs and other intan-
gibles.

This account shall include the cost of
intangible assets such as organizing
the carrier, patents, permits, fran-
chises, and goodwill. Organization
costs include the legal expense, taxes,
fees, stationery and printing, original
capital stock expense and costs of eco-
nomic feasibility studies made prior to
initial operation of the carrier. Sepa-
rate subsidiary records shall be main-
tained for each class of intangible
asset.

41 Accrued amortization of intangi-
bles.

This account shall be credited with
the amounts charged to operating ex-
penses or income representing the ex-
pired cost of intangible property. When
the period of benefit of intangible prop-
erty is fully expired, or assets are re-
tired to which the intangible relates,
this account shall be charged with the
amount herein applicable to the spe-
cific property.

43 Miscellaneous other assets.
This account shall include such items

as accounts receivable, utility deposits,
guaranty deposits and other similar as-
sets which are not expected to be real-

ized or returned to the carrier within
one year from date of the balance
sheet. The estimated net salvage value
of retired carrier property held without
being dismantled shall be included in
this account.

44 Other deferred charges.

This account shall include items that
cannot be disposed of until further in-
formation is received and items of a de-
ferred nature, not provided for else-
where, to be amortized to expense or
other accounts in future periods. This
includes such items as engineering sur-
veys and studies and debt expense.

45 Accumulated deferred income tax
charges.

This account shall include the
amount of deferred taxes (see defini-
tion 30(h)) determined in accordance
with instruction 1–12 and the text of
account 64, Accumulated deferred in-
come tax credits, when the balance is a
net debit.

[39 FR 33344, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

50 Notes payable.

This account shall include out-
standing obligations in the form of
notes, and other similar evidences of
indebtedness payable on demand or
within one year from the date of issue
except those payable to affiliated com-
panies.

NOTE: This account shall not include obli-
gations due within one year which are in-
tended to be refinanced on a long-term basis.
Long-term refinancing of short-term obliga-
tions means; (1) replacement with long-term
obligations or equity securities, or (2) re-
newal, extension, or replacement with short-
term obligations for an uninterrupted period
extending beyond one year from the balance
sheet date.

The intention to refinance on a long-term
basis shall be supported by the ability to re-
finance. Evidence of this ability includes ei-
ther; (1) the actual issuance of a long-term
obligation or equity securities for the pur-
pose of refinancing the short-term obliga-
tion, after the balance sheet date but before
the balance sheet is issued, or (2) before the
balance sheet is issued, the existence of a fi-
nancing agreement which is long-term and
based on terms readily determinable with no
existing violations of its provisions, and with
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a lender which is financially capable of hon-
oring the agreement.

(49 U.S.C. 304, 913, 1012)

[32 FR 20241, Dec. 20, 1967, as amended at 41
FR 9163, Mar. 3, 1976. Redesignated by Order
119, 46 FR 9044, Jan. 28, 1981]

51 Payables to affiliated companies.

This account shall include amounts
payable due and accrued to affiliated
companies (except interest and divi-
dends) subject to settlement within one
year from date of the balance sheet,
and for which arrangements for long-
term refinancing have not been made
(See Note following account 50, ‘‘Notes
Payable’’). This includes payables for
items such as services and material re-
ceived, rent, advances and notes.

(49 U.S.C. 304, 913, 1012)

[41 FR 9163, Mar. 3, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

52 Accounts payable.

This account shall include amounts
payable due and accrued (except those
to affiliated companies) subject to set-
tlement within one year from the date
of the balance sheet. This includes
payables for items such as joint rev-
enue, material and supplies, services
received, rents, claims, taxes collected
from employees and others for account
of taxing entities, and other similar
items.

53 Salaries and wages payable.

This account shall include salaries
and wages payable due and accrued in-
cluding vacation pay and unclaimed
salaries and wages as of the balance
sheet date. Unclaimed salaries and
wages outstanding for more than one
year may be written off to income un-
less the amount unclaimed escheats to
the state.

54 Interest payable.

This account shall include interest
accrued or payable on all obligations.

55 Dividends payable.

This account shall include the
amount of dividends (other than stock
dividends) declared but unpaid as of the
date of the balance sheet.

56 Taxes payable.
This account shall include all Fed-

eral, state, and local taxes (except
taxes withheld from employees) ac-
crued and payable, estimated if nec-
essary, as of the balance sheet date.
Prepaid taxes shall be shown as current
assets in account 18, Prepayments.
Subsidiary records shall be maintained
to allow analyses of this account by
matured and unmatured taxes and by
type of tax and taxing entity.

57 Long-term debt payable within one
year.

This account shall include the
amount of long-term debt which will
mature and become payable within one
year from date of the balance sheet for
which arrangements for long-term refi-
nancing have not been made (See note
following account 50, ‘‘Notes Pay-
able’’).

(49 U.S.C. 304, 913, 1012)

[41 FR 9163, Mar. 3, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

58 Other current liabilities.
This account shall include all other

current liabilities not provided for
elsewhere that are payable within one
year from date of balance sheet.

59 Deferred income tax credits.
(a) This account shall include the

portion of deferred income tax charges
and credits relating to current assets
and liabilities, when the balance is a
net credit.

(b) A net debit balance shall be in-
cluded in account 19–5, Deferred income
tax charges.

[39 FR 33344, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

60 Long-term debt payable after one
year.

This account shall include the total
par value of the carrier’s outstanding
obligations maturing more than one
year from the date of the balance
sheet, including obligations due within
one year which are expected to be refi-
nanced on a long-term basis (See note
following account 52, ‘‘Accounts pay-
able’’). This account shall be divided to
show the face value of (1) debt issued
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and actually outstanding, and (2) debt
‘‘nominally issued’’ and ‘‘nominally
outstanding’’. These accounts shall be
further divided by the following classes
of debt: mortgage bonds, collateral
trusts, income bonds, miscellaneous
obligations and nonnegotiable debt to
affiliated companies.

(49 U.S.C. 304, 913, 1012)

[41 FR 9163, Mar. 3, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

61 Unamortized premium on long-
term debt.

This account shall include the pre-
mium received and not yet amortized
on the issuance of long-term debt. The
amount of premium received on each
issue of bonds, mortgages, notes, and
other long-term debt shall be amor-
tized over the life of the debt by credit
to interest expense.

NOTE: Issue costs related to long-term debt
(debt expense) shall be included in account
44. Other deferred charges, and amortized
over the life of the debt by charge to account
660, Miscellaneous income charges.
[32 FR 20241, Dec. 20, 1967, as amended at 41
FR 52467, Nov. 30, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

62 Unamortized discount and interest
on long-term debt.

This account shall include the
amount of discount on long-term debt,
and the amount of interest expressly
provided for and included in the face
amount of obligations issued or as-
sumed and not amortized as of the
balance sheet date. The amount of dis-
count or interest applicable to each
issue of debt obligation shall be amor-
tized over the life of the respective
debt by charge to interest expense.

NOTE: Issue costs related to long-term debt
(debt expense) shall be included in account
44, Other deferred charges, and amortized
over the life of the debt by charge to account
660, Miscellaneous income charges.
[41 FR 52467, Nov. 30, 1976. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

63 Other noncurrent liabilities.
(a) This account shall include such

items as deferred revenue from rents or
leases that will not be realizable as in-
come within one year, and the liability
for amounts contributed by employees
or others for pensions, savings, and

similar items. This account shall also
include the amount accrued for pen-
sions in which the employees have a
vested right and which are adminis-
tered by the carrier.

[32 FR 20241, Dec. 20, 1967, as amended at 39
FR 33344, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

64 Accumulated deferred income tax
credits.

(a) This account shall be credited
(charged) with amounts concurrently
charged (credited) to account 671, Pro-
vision for deferred taxes and account
696, Provision for deferred taxes—ex-
traordinary items, representing the net
tax effect of material timing dif-
ferences (see definitions 30 (g) and (e))
originating and reversing in the cur-
rent accounting period.

(b) This account shall be credited
with the amount of investment tax
credit utilized in the current year for
income tax purposes but deferred for
accounting purposes (see instruction 1–
12).

(c) This account shall be concur-
rently debited with amounts credited
to account 671, Provision for deferred
taxes representing amortization of
amounts for investment tax credits de-
ferred in prior accounting periods.

(d) This account shall be maintained
in such a manner as to show sepa-
rately: (1) The unamortized balance of
deferred income taxes and deferred in-
vestment tax credit separately as of
the beginning and as of the end of each
year entries are made affecting the ac-
count balance, (2) the current years net
credit or charges applicable to timing
differences and deferred investment tax
credits.

NOTE A: The portion of deferred charges
and credits relating to current assets and li-
abilities should likewise be classified as cur-
rent and included in account 19–5, Deferred
income tax charges, or account 59, Deferred
income tax credits, as appropriate.

NOTE B: This account shall include a net
credit balance only. A net debit balance shall
be recorded in account 45, Accumulated de-
ferred income tax charges.
[39 FR 33344, Sept. 17, 1974, as amended at 40
FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]
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70 Capital stock.
(a) This account shall include the par

value of par value stock, stated value
of no-par stock, and the amount re-
ceived for no-par stock without stated
value, which have been issued to bona
fide purchasers and have not been reac-
quired and cancelled, also shares of
stock nominally issued. When other
than cash is received for no-par value
stock, the fair market value of the con-
sideration shall be entered in this ac-
count.

(b) This account shall be divided so
as to show separately each class of
stock issued, subdivided between (1)
issued and outstanding, and (2) nomi-
nally issued and nominally out-
standing.

(c) When an issue of capital stock or
any part thereof is reacquired, either
by purchase or donation, and is retired
or cancelled, the par value shall be
charged to this account. Any excess of
reacquisition cost over par value shall
be allocated between account 73, Addi-
tional Paid-in-Capital and 720, Other
Debits to Retained Income. Any excess
of par value over reacquisition cost
shall be credited to account 73, Addi-
tional Paid-in-Capital.

(d) When an issue of capital stock or
any part thereof is reacquired, either
by purchase or donation, and is not re-
tired or cancelled, nor properly includ-
ible in sinking or other funds, the reac-
quisition cost shall be charged to ac-
count 76, Treasury Stock.

(e) When treasury stock is resold, ac-
count 76, Treasury Stock, shall be cred-
ited with the cost paid for it. Gains
shall be credited to account 73, Addi-
tional Paid-in-Capital. Losses shall be
charged to account 73, Additional Paid-
in-Capital to the extent that previous
net gains from sales or retirements of
the same class of stock are included
therein; otherwise, to account 720,
Other Debits to Retained Income.

[40 FR 44562, Sept. 29, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

71 Premiums on capital stock.
This account shall include the excess

of the actual cash value of the consid-
eration received at the time of the
original sale over the par or stated
value of the stock issued.

72 Capital stock subscriptions.

This account shall include the full
amount of the par value, stated value,
or price agreed upon for no-par stock
which has been subscribed under a le-
gally binding purchase agreement. The
difference between the par value or
stated value, plus any premiums or the
amount agreed upon for no-par stock,
and the down payment or installments
received, shall be recorded as a current
asset in account 19, Other Current As-
sets. Appropriate subaccounts shall be
kept to record separately the trans-
actions for each class and series of
stock involved.

73 Additional paid-in capital.

This account shall include gains from
purchase and resale of reacquired
stock. Credits attributable to reduc-
tions in the par or stated value of cap-
ital stock may be included in this ac-
count only when approved by the Com-
mission. Separate subaccounts shall be
maintained for each class and series of
stock. Also include herein contribu-
tions to capital made by stockholders
and others.

74 Appropriated retained income.

This account shall include retained
income which has been appropriated
and set aside under contractual or
legal requirements and for other spe-
cific purposes, such as the retirement
of bonded indebtedness, contingencies,
redemption of preferred capital stock;
fire losses; plant replacement and addi-
tions; miscellaneous employee benefits;
and similar items. Appropriations shall
be released when their respective pur-
poses have been served. Separate sub-
accounts shall be maintained for each
specific purpose for which retained in-
come is appropriated.

75 Unappropriated retained income.

(a) This account shall include re-
tained income which has not been ap-
propriated or set aside for specific pur-
poses. There shall be no transfers to or
from account 73, Additional Paid-in
Capital, to this account unless so au-
thorized by the Commission.
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(b) The balance of accounts 700 to 750,
inclusive, shall be closed to this ac-
count at the end of each calendar year.

[32 FR 20241, Dec. 20, 1967, as amended at 34
FR 15483, Oct. 4, 1969; 37 FR 17714, Aug. 31,
1972. Redesignated by Order 119, 46 FR 9044,
Jan. 28, 1981]

75.5 Net unrealized loss on noncurrent
marketable equity securities.

This account shall include the accu-
mulated changes in account 24 to the
extent that these changes represent a
net unrealized loss (aggregate cost ex-
ceeds market value).

[42 FR 33298, June 30, 1977. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

76 Treasury stock.
(a) This account shall include in sub-

divisions for each class the reacquisi-
tion cost of capital stock which has
been actually issued or assumed by the
carrier, then reacquired, and is neither
retired nor cancelled, nor properly in-
cludible in sinking or other funds.

(b) This account shall be maintained
to reflect separately securities pledged
or unpledged.

(c) This account shall be shown on
the Balance Sheet as a deduction in ar-
riving at Stockholders’ Equity.

NOTE A: The accounting for the reacquisi-
tion of capital stock and resale thereof shall
be in accordance with balance sheet account
70, paragraphs (c) through (e).
[40 FR 44562, Sept. 29, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

Carrier Property Accounts

The following table lists the pre-
scribed primary property accounts and
indicates those accounts which contain
similar items of property for which a
single text is provided. The accounts
are to be kept separately for crude oil
lines and for product lines.

Account number

Account TitleGath-
ering
Lines

Trunk
Lines

Gen-
eral

101 151 171 Land.
102 152 .......... Right of Way.
103 153 .......... Line Pipe.
104 154 .......... Line Pipe Fittings.
105 155 .......... Pipeline Construction.
106 156 176 Buildings.
107 157 .......... Boilers.

Account number

Account TitleGath-
ering
Lines

Trunk
Lines

Gen-
eral

108 158 .......... Pumping Equipment.
109 159 179 Machine Tools and Machinery.
110 160 .......... Other Station Equipment.
111 161 .......... Oil Tanks.
112 162 .......... Delivery Facilities.
113 163 183 Communication Systems.
114 164 184 Office Furniture and Equipment.
115 165 185 Vehicles and Other Work Equip-

ment.
116 166 186 Other Property.

.......... 187 Construction Work in Progress.

101, 151, 171 Land.
(a) This account shall include the

cost of land held in fee and used in
pipeline operations. Land not used in
carrier service shall be recorded in ac-
count 34, Noncarrier Property. Irreg-
ular parcels of land without commer-
cial value acquired with rights of way
shall not be transferred to account 34
solely to make right of way boundries
regular.

(b) The cost of land and buildings ac-
quired together shall be equitably sepa-
rated and recorded. When land is ac-
quired with buildings, structures, or
other encumbrances that must be re-
moved before the land is usable, demo-
lition cost, less salvage, shall be added
to the book cost of the land. Net pro-
ceeds from the sale of timber, minerals
and improvements which were part of
the land cost when purchased by the
carrier, shall be credited to this ac-
count up to the amount of the purchase
price allocated as their cost. Any ex-
cess shall be credited to account 640,
Miscellaneous Income.

(c) Costs of filing, clearing, grading
or leveling land, when such work is not
directly associated with construction
or a definite plan for construction,
shall be charged to this account.

(d) All direct or incidental costs asso-
ciated with the acquisition of the land
and any taxes and public assessments
assumed at the time of purchase, shall
be included in this account.

(e) Special assessments for public im-
provements and also costs borne by the
carrier for public improvements con-
structed by it shall be included in this
account.

[32 FR 20241, Dec. 20, 1967, as amended at 40
FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]
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102, 152 Right of way.

This account shall include the cost of
obtaining rights of way used in pipeline
operations. Periodic rents paid for the
use of a right of way shall be charged
to operating rents. Costs of filling,
clearing, grading or leveling of a right
of way when such work is not directly
associated with construction or a defi-
nite plan for construction, shall be
charged to this account.

103, 153 Line pipe.

This account shall include the cost of
all line pipe actually laid in pipe lines
devoted to transportation service.

104, 154 Line pipe fittings.

This account shall include the cost of
the line pipe fittings, including mani-
folds, used in pipe lines devoted to
transportation service.

105, 155 Pipeline construction.

(a) This account shall include all the
costs of constructing pipe lines except
the cost of line pipe and fittings pro-
vided for in accounts 103, 153, Line
Pipe, and 104, 154, Line Pipe Fittings.

(b) Includible shall be the cost of
labor and materials such as casing and
vent pipe, pipe coatings of all kinds,
river weights, support structures, sand
bags, valve boxes, cathodic protection
devices, mile posts, right-of-way mark-
ers, excavating and backfilling, pipe-
line pits, and the cost of damages paid
for the destruction of crops, timber,
and other property during construc-
tion. The cost of reopening the trench-
es for repairs, or installation of casing,
coating or cathodic protection, and the
necessary backfilling shall be charged
to maintenance expense.

106, 156, 176 Buildings.

This account shall include the cost of
all buildings including the foundations,
fixtures, and appurtenances thereto.
This includes such items as architects’
fees, sidewalks, driveways, fences, per-
manent water rights, grading and pre-
paring grounds before and after con-
struction, utility lines and other serv-
ice piping. Cost of restoring grounds
after repair work shall be charged to
maintenance expense.

107, 157 Boilers.

This account shall include the cost of
boilers, including accessories and at-
tachments such as injectors, water
gages, steam gages and fittings, and
the cost of special boiler foundations
and installations.

108, 158 Pumping equipment.

This account shall include the cost of
engines, motors, pumps, and all other
pumping equipment, and the cost of
special foundations and installation.

109, 159, 179 Machine tools and ma-
chinery.

This account shall include the cost of
machine tools and machinery, includ-
ing the cost of their special founda-
tions and installation.

110, 160 Other station equipment.

This account shall include the cost of
all station equipment not provided for
elsewhere, such as electric light, gas,
and refrigeration equipment, mani-
folds, and miscellaneous equipment
and fittings. It shall also include the
carrier’s investment in tracks if lo-
cated at and used in connection with a
station.

111, 161 Oil tanks.

This account shall include the cost of
oil tanks, including grades, roofs, fire
banks, steam coils, swing pipes, inlet
valves, and outlet valves.

112, 162 Delivery facilities.

This account shall include the cost of
facilities for receiving or delivering oil
and oil products from or to water car-
riers, railroads, motor carriers, and
others, such as delivery racks, wharves
(including buildings thereon), docks,
and slips, including piling, pile protec-
tion, cribs, cofferdams, walls, and other
necessary devices and apparatus for the
operation or protection of such prop-
erty. It shall also include the cost of
engines, pumps, and boilers at loading
racks and on wharves, the construction
of oil-pipe lines between oil tanks and
delivery facilities, and the carrier’s in-
vestment in tracks if located at and
used in connection with delivery facili-
ties.
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113, 163, 183 Communication systems.
This account shall include the cost of

telegraph, wireless, telephone, and
radio equipment.

114, 164, 184 Office furniture and
equipment.

This account shall include the cost of
all office furniture, equipment and fix-
tures, including such items as safes,
desks, chairs, typewriters, accounting
machines, cabinets, file cabinets, floor
coverings, portable air conditioners,
drinking fountains, and other similar
items that are not an integral part of a
building.

115, 165, 185 Vehicles and other work
equipment.

This account shall include the cost of
motor and other vehicles, motor and
other portable work equipment, garage
equipment, and portable tools and ma-
chines such as drills, hoists, jacks,
power mowers, stocks and dies, laying
tongs, vises, air compressors, welding
machines, valve reseating machines,
pipe-cleaning machines, and concrete
mixers, not specifically provided for in
other accounts.

116, 166, 186 Other property.
This account shall include the cost of

property used in pipeline operations
not provided for elsewhere.

187 Construction work in progress.
This account shall include the cost of

carrier property under construction
and the cost of land acquired for such
construction as of the date of the
balance sheet. It includes interest and
taxes during construction, material
and supplies delivered to the construc-
tion site, and other expenditures that
will eventually be part of the cost of
the completed property. When con-
struction work is completed, the cost
included in this account shall be trans-
ferred to the appropriate primary prop-
erty accounts. Subsidiary records shall
be maintained for each construction
project. When part of a project under
construction is completed and put into
service, the costs applicable to that
portion shall be transferred to the ap-
propriate property account.

Operating Revenues

200 Gathering revenues.

This account shall include revenues
on the basis of tariff charges for the
gathering or collection of crude oil, oil
products and other commodities.

210 Trunk revenues.

This account shall include revenues
on the basis of tariff charges for trunk
line transportation of crude oil, oil
products or other commodities.

220 Delivery revenues.

This account shall include revenues
on the basis of tariff charges for receiv-
ing, delivering, unloading and loading
fees at carrier terminal and delivery
facilities.

230 Allowance oil revenue.

(a) This account shall include the
current value of oil acquired through
tariff allowances taken into inventory
or retained in the line for operating oil
supply, and the selling price of such oil
sold not previously recorded in inven-
tory or operating oil supply.

(b) Profits and losses on sales of al-
lowance oil from inventory or oper-
ating supply shall be included in this
account.

240 Storage and demurrage revenue.

This account shall include revenues
on the basis of tariff charges for the
storage of oil; also demurrage charges
incident to failure of consignees to re-
ceive shipments promptly.

250 Rental revenue.

This account shall include the reve-
nues from renting or subrenting prop-
erty, the cost of which is included in
the accounts for investment in carrier
property.

260 Incidental revenue.

This account shall include revenues
incidental to carrier operations and
not includible in other revenue ac-
counts.
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Operating Expenses

Operations

300 Salaries and wages.
This account shall include the sala-

ries and wages (including pay for holi-
days, vacations, sick leave, and similar
payroll disbursements) of supervisory
and other personnel directly engaged in
transportation operations.

310 Supplies and expenses.
This account shall include the cost of

supplies consumed and expended in op-
erations, including the expenses of air-
craft and vehicle operation; travel and
other expenses of operating employees;
and other related expenses of oper-
ations.

320 Outside services.
This account shall include the cost of

operating services provided by other
than company forces under contract,
agreement or other arrangement. The
cost of services performed by affiliated
companies shall be segregated within
the account.

330 Operating fuel and power.
This account shall include the cost of

fuel and power consumed and expended
in operations. The cost of normal utili-
ties services shall be included herein
when such costs are directly allocable
to operations.

340 Oil losses and shortages.
(a) This account shall include the

cost of settlements with shippers for
oil lost or undelivered due to operating
causes during the course of transpor-
tation.

(b) The value of oil gains from oper-
ations shall be credited to this account
at current value at time of determina-
tion of gain and charged to oil inven-
tory or operating supply.

Maintenance

400 Salaries and wages.
This account shall include the sala-

ries and wages (including pay for holi-
days, vacations, sick leave, and similar
payroll disbursements) of supervisory
and other personnel directly engaged in

the maintenance and repair of trans-
portation property.

410 Supplies and expenses.

This account shall include the cost of
supplies consumed and expended in
support of the maintenance activity,
including the expenses of operating air-
craft, vehicles, and work equipment;
travel and other expenses of mainte-
nance employees; and other related
maintenance expense.

420 Outside services.

This account shall include the cost of
maintenance services provided by
other than company forces under con-
tract agreement or other arrangement.
The cost of services performed by af-
filiated companies shall be segregated
within the account.

430 Maintenance materials.

This account shall include the cost of
materials applied in the repair and
maintenance of transportation prop-
erty. The salvage value of materials re-
covered in maintenance work shall be
credited to this account.

General

500 Salaries and wages.

This account shall include the sala-
ries and wages (including pay for holi-
days, vacations, sick leave, and similar
payroll disbursements) of executives
and general officers, general office per-
sonnel, and of other employees whose
wages cannot be directly allocated to
operations or maintenance.

510 Supplies and expenses.

This account shall include the cost of
supplies consumed and expended for ad-
ministration and general services, in-
cluding the expenses of aircraft and ve-
hicles used for general purposes; travel
and other expenses of general employ-
ees and officers; utilities services; and
all other incidental general expenses.

520 Outside services.
This account shall include the cost of

management and general and adminis-
trative services provided by other than
company forces under contract, agree-
ment or other arrangement. The cost
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of services performed by affiliated com-
panies shall be segregated within the
account.

530 Rentals.

This account shall include the cost of
renting property used in carrier trans-
portation service, such as a complete
pipeline or segment thereof, office
space, land and buildings, and other
equipment and facilities.

540 Depreciation and amortization.

This account shall include charges
for the depreciation and amortization
of transportation property. Charges for
the amortization of fixed term intangi-
bles relating to common carrier oper-
ations shall also be included herein.

550 Pensions and benefits.

This account shall include the cost to
the carrier of annuities and pensions
for active or retired employees, their
beneficiaries or designees. Contribu-
tions to health or welfare funds or pay-
ment for similar benefits to or on be-
half of employees shall be included
herein. Premiums, to the extent borne
by the carrier, for group life, health,
accident and other beneficial insurance
for employees shall also be included in
this account.

560 Insurance.

(a) This account shall include the
cost of commercial insurance to pro-
tect the carrier against losses and dam-
ages in its pipeline operations such as
injuries to or deaths of employees and
other persons, damages to or destruc-
tion of carrier property or the property
of others, and other business risks and
hazards pertaining to transportation
operations.

(b) The carrier shall not accrue
amounts for the purpose of estimating
risk of loss or damage to its property
from fire, theft, or similar loss contin-
gencies not covered by commercial in-
surance.

NOTE: Insurance or other reimbursement
for loss or damage shall be credited to the

same account charged with the loss or ex-
pense.

(49 U.S.C. 304, 913, 1012)

[32 FR 20241, Dec. 20, 1967, as amended at 41
FR 32597, Aug. 4, 1976. Redesignated by Order
119, 46 FR 9044, Jan. 28, 1981]

570 Casualty and other losses.

(a) This account shall include the
amount of expense sustained by the
carrier on account of loss or damage to
oil or other commodity entrusted to it
for transportation or storage resulting
from fire, flood, or other casualty.

(b) Expenses on account of damage
and destruction to property of others
from all causes; and the expense of re-
pairing damages to transportation
property caused by casualty shall also
be included herein.

(c) This account shall also include
expenses incurred on account of injury
to or death of employees or other per-
sons including related medical, hos-
pital and funeral expenses.

NOTE: The cost of oil lost or undelivered
through operating causes shall be charged to
account 340, Oil Losses and Shortages.

580 Pipeline taxes.

(a) This account shall include accru-
als for taxes of all kinds, excepting in-
come taxes (see definition 30(a)), relat-
ing to carrier property, operations,
privileges and licenses.

(b) The detail of this account shall
show separately the amounts levied by
the Federal government and by each
state.

[32 FR 20241, Dec. 20, 1967, as amended at 39
FR 33345, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

Income Accounts

Ordinary Items

CREDIT

600 Operating revenues.

This account shall include the total
revenues included in the operating rev-
enue accounts for the calendar year.
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620 Income (net) from noncarrier
property.

(a) This account shall include all
noncarrier revenues and expenses from
property carried in account 34, Noncar-
rier Property.

(b) All expenses related to noncarrier
property, such as operation and main-
tenance expenses, depreciation, taxes
(except Federal income taxes) and
similar expenses, are includible herein.

630 Interest and dividend income.

(a) This account shall include inter-
est accruing to the carrier on securi-
ties of others, loans, notes and ad-
vances, deposits, and all other interest
bearing assets. Also include the
amount of amortized premium or dis-
count related to such assets.

(b) This account shall also include
the amount of dividends declared on
stocks of others owned by the carrier.

(c) Income shall not be included in
this account unless receipt thereof is
reasonably assured.

640 Miscellaneous income.

(a) This account shall include income
not provided for elsewhere creditable
to income accounts for the current
year, such as unclaimed wages written
off, profit on sales of land and noncar-
rier, property, profit on sales of invest-
ment securities, profit from company
bonds reacquired, and decreases in the
valuation allowance (contained within
account 11) for the marketable equity
securities included in current assets.

(b) Gains from extinguishment of
debt shall be aggregated and, if mate-
rial, credited to account 680, Extraor-
dinary Items, upon approval by the
Commission.

[32 FR 20241, Dec. 20, 1967, as amended at 40
FR 53248, Nov. 17, 1975; 42 FR 33298, June 30,
1977. Redesignated by Order 119, 46 FR 9044,
Jan. 28, 1981]

645 Unusual or infrequent items (cred-
it).

Included in this account shall be ma-
terial items unusual in nature or infre-
quent in occurrence, but not both, ac-
counted for in the current year in ac-

cordance with the text of instruction 1–
6, upon approval by the Commission.

[40 FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

DEBIT

610 Operating expenses.

This account shall include the total
expenses included in the operating ex-
pense accounts for the calendar year.

650 Interest expense.

This account shall include interest
expense on all classes of debt except in-
terest pertaining to construction of
property. This account shall also in-
clude the amortization of long-term
debt premium and discount. Charges
for interest on carrier debt obligations
previously issued and now held by or
for the carrier shall not be recorded in
this account.

660 Miscellaneous income charges.

(a) This account shall include income
charges not provided for elsewhere
chargeable to income accounts for the
current year, such as amortization of
debt expense, losses on sale or disposi-
tion of land and noncarrier property,
losses on sales or reductions in value of
investment securities (including in-
creases in the valuation allowance
within account 11 for the marketable
equity securities included in current
assets), bad debts, losses on company
bonds reacquired, taxes (other than
Federal income taxes) on investment
securities, trust management expenses,
amortization of intangibles which are
not restricted to a fixed term, and the
difference between the premium and
the added cash surrender value of life
insurance on officers and employees
when the carrier is beneficiary.

(b) Losses from extinguishment of
debt shall be aggregated and, if mate-
rial, charged to account 680, Extraor-
dinary Items, upon approval by the
Commission.

[32 FR 20241, Dec. 20, 1967, as amended at 37
FR 17714, Aug. 31, 1972; 40 FR 53248, Nov. 17,
1975; 42 FR 33298, June 30, 1977. Redesignated
by Order 119, 46 FR 9044, Jan. 28, 1981]
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665 Unusual or infrequent items
(debit).

Included in this account shall be ma-
terial items unusual in nature or infre-
quent in occurrence, but not both, ac-
counted for in the current year in ac-
cordance with the text of instruction 1–
6, upon approval by the Commission.

[40 FR 53248, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

670 Income taxes on income from con-
tinuing operations.

(a) This account shall be debited with
the monthly accruals for all income
taxes which are estimated to be pay-
able and which are applicable to ordi-
nary income (see instruction 1–12). See
the texts of account 695, Income Taxes
on Extraordinary Items, account 710,
Other Credits to Retained Income, and
account 720, Other Debits to Retained
Income, for recording other income tax
consequences.

(b) Details pertaining to the tax con-
sequences of other unusual and signifi-
cant items, and also cases where tax
consequences are disproportionate to
related amounts included in income ac-
counts, shall be submitted to the Com-
mission for consideration and decision
as to proper accounting.

(Interstate Commerce Act, 49 U.S.C. 20 (1976),
Department of Energy Organization Act, 42
U.S.C. 7155, 7172(b), 7295(a) (Supp. I 1977); E.
O. 12009, 42 FR 46267 (1977); Federal Energy
Regulatory Commission, Order No. 1, 42 FR
55450 (1977))

[32 FR 20241, Dec. 20, 1967, as amended at 39
FR 33345, Sept. 17, 1974; 40 FR 53248, Nov. 17,
1975; 44 FR 72161, Dec. 13, 1979. Redesignated
by Order 119, 46 FR 9044, Jan. 28, 1981]

671 Provision for deferred taxes.

(a) This account shall include the net
tax effect of all material timing dif-
ferences (see definitions 30 (g) and (e))
originating and reversing in the cur-
rent accounting period, and the future
tax benefits of loss carryforwards rec-
ognized in accordance with instruction
1–12(c).

(b) This account shall include credits
for the amortization of the investment
tax credit if the carrier elected to use
the deferred method of accounting for

the investment tax credit. (See instruc-
tion 1–12(d)).

[39 FR 33345, Sept. 17, 1974. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

DISCONTINUED OPERATIONS

675 Income (loss) from operations of
discontinued segments.

This account shall include the results
of operations of a segment of a business
(see definition 32(a)), after giving effect
to income tax consequences that has
been or will be discontinued in accord-
ance with the text of instruction 1–6,
upon approval by the Commission.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

676 Gain (loss) on disposal of discon-
tinued segments.

This account shall include the gain
or loss from the disposal of a segment
of a business, after giving effect to in-
come tax consequences, in accordance
with the text of instruction 1–6, upon
approval by the Commission.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

EXTRAORDINARY ITEMS AND ACCOUNTING
CHANGES

680 Extraordinary items (net).

(a) This account shall include ex-
traordinary items accounted for during
the current accounting year in accord-
ance with the text of instruction 1–6,
upon submission of a letter from the
carrier’s independent accountants, ap-
proving or otherwise commenting on
the item and upon approval by the
Commission.

(b) This account shall be maintained
in a manner sufficient to identify the
nature and gross amount of each debit
and credit.

(c) Federal income tax consequences
of charges and credits to this account
shall be recorded in account 695, In-
come Taxes on Extraordinary Items, or
account 696. Provision for Deferred
Taxes—Extraordinary Items, as appli-
cable.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00788 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



797

Federal Energy Regulatory Commission Pt. 352

695 Income taxes on extraordinary
items.

This account shall include the esti-
mated income tax consequences (debit
or credit) assignable to the aggregate
of items of both taxable income and de-
ductions from taxable income which
for accounting purposes are classified
extraordinary, and are recorded in ac-
count 680, Extraordinary Items (Net).
The tax effect of any timing differences
caused by recognizing an item in the
account provided for extraordinary
items in different periods in deter-
mining accounting income and taxable
income shall be included in acount 696,
Provision for Deferred Taxes—Extraor-
dinary Items.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

696 Provision for deferred taxes—ex-
traordinary items.

This account shall include debits or
credits for the current accounting pe-
riod for income taxes deferred cur-
rently, or for amortization of income
taxes deferred in prior accounting peri-
ods applicable to items of revenue or
expense included in account 680, Ex-
traordinary Items (Net) (See instruc-
tion 1–12).

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

697 Cumulative effect of changes in
accounting principles.

This account shall include the cumu-
lative effect of changing to a new ac-
counting principle, after giving effect
to income tax consequences, in accord-
ance with instruction 1–6, upon ap-
proval by the Commission.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

Retained Income Accounts

700 Net balance transferred from in-
come.

This account shall include net in-
come (or deficit) for the calendar year.

705 Prior period adjustments to begin-
ning retained income account.

This account shall include adjust-
ments after giving income tax effect,

in accordance with the text of instruc-
tion 1–6, to the balance in the retained
income account at the beginning of the
calendar year, upon approval by the
Commission.

[40 FR 53249, Nov. 17, 1975. Redesignated by
Order 119, 46 FR 9044, Jan. 28, 1981]

710 Other credits to retained income.

This account shall include other
credit adjustments, net of assigned
Federal income taxes, not provided for
elsewhere in this system but only after
such inclusion has been authorized by
the Commission.

720 Other debits to retained income.

This account shall include losses
from resale of reacquired capital stock,
and charges which reduce or write off
discount on capital stock issued by the
company, but only to the extent that
such charges exceed credit balances in
account 73, Additional Paid-In Capital,
for shares reacquired. This account
shall also include other debit adjust-
ments, net of assigned Federal income
taxes, not provided for elsewhere in
this system of accounts, but only after
such inclusion has been authorized by
the Commission.

740 Appropriations of retained in-
come.

This account shall include appropria-
tions made from retained income dur-
ing the calendar year. Appropriations
charged to this account shall be cred-
ited to account 74, Appropriated Re-
tained Income.

750 Dividend appropriations of re-
tained income.

This account shall include the
amount of dividends declared during
the calendar year on all classes of out-
standing capital stock. Stock reac-
quired and owned by the carrier shall
not be subject to dividends. Subsidiary
records shall be kept to show sepa-
rately the dividends declared on each
type and class of capital stock. When
dividends are paid in other than
money, complete detail of each trans-
action shall be maintained.
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797 Form of Balance Sheet Statement

ASSETS

CURRENT ASSETS

10 Cash.
10.5 Special deposits.
11 Temporary Investments.
12 Notes Receivable.
13 Receivables from Affiliated Companies.
14 Accounts Receivable.
15 Interest and Dividends Receivable.
16 Oil Inventory.
17 Material and Supplies.
18 Prepayments.
19 Other Current Assets.
19–5 Deferred Income Tax Charges.

Total current assets.

INVESTMENTS AND SPECIAL FUNDS

20 Investments in Affiliated Companies.
21 Other Investments.
22 Sinking and Other Funds.
23 Reductions in Security Values—Credit.
24 Allowance for Net Unrealized Loss on

Noncurrent Marketable Equity Securi-
ties—Credit.

Total investments and special funds.

TANGIBLE PROPERTY

30 Carrier Property.
31 Accrued Depreciation—Carrier Property.
32 Accrued Amortization—Carrier Property.
33 Operating Oil Supply.
34 Noncarrier Property.
35 Accrued Depreciation—Noncarrier Prop-

erty.
Total tangible property.

OTHER ASSETS AND DEFERRED CHARGES

40 Organization Costs and Other Intangi-
bles.

41 Accrued Amortization of Intangibles.
43 Miscellaneous Other Assets.
44 Other Deferred Charges.
45 Accumulated deferred income tax

charges.
Total other assets and deferred

charges.
Total Assets.

Liabilities and Stockholders’ Equity

LIABILITIES

CURRENT LIABILITIES

50 Notes Payable.
51 Payables to Affiliated Companies.
52 Accounts Payable.
53 Salaries and Wages Payable.
54 Interest Payable.
55 Dividends Payable.
56 Taxes Payable.
57 Long-Term Debt Payable Within One

Year.

58 Other Current Liabilities.
59 Deferred income tax credits.

Total current liabilities.

NONCURRENT LIABILITIES

60 Long-Term Debt Payable After One Year.
61 Unamortized Premium on Long-Term

Debt.
62 Unamortized Discount and Interest on

Long-term Debt.
63 Other Noncurrent Liabilities.
64 Accumulated deferred income tax cred-

its.
Total noncurrent liabilities.
Total Liabilities.

STOCKHOLDERS’ EQUITY

70 Capital Stock.
71 Premiums on Capital Stock.
72 Capital Stock Subscriptions.
73 Additional Paid-In Capital.
74 Appropriated Retained Income.
75 Unappropriated Retained Income.
75–5 Unrealized Loss on Noncarrier Market-

able Equity Securities.
Total Stockholders’ Equity.
Total Liabilities and Stockholders’

Equity.
76 Treasury stock.

Total Stockholders’ Equity.

798 Form of Income Statement

INCOME STATEMENT

ORDINARY ITEMS

Carrier Operating Income

600 Operating Revenues.
610 Operating Expenses.

Net carrier operating income.

Other Income and Deductions

620 Income (Net) from Noncarrier Property.
630 Interest and Dividend Income (dividends

from other than affiliates).
640 Miscellaneous Income.
645 Unusual or Infrequent Items (Credit).
650 Interest Expense.
660 Miscellaneous Income Charges.

Income from affiliated companies.
Dividends.
Equity in undistributed earnings.

(losses)
Total other income and deductions.

665 Unusual or Infrequent Items (Debit).
670 Federal Income Taxes on Income from

Continuing Operations.
671 Provision for deferred taxes.

DISCOUNTINUED OPERATIONS

675 Income (Loss) from Operations of Dis-
continued Segments. (Less Applicable In-
come Taxes of $——).
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676 Gain (Loss) from Disposition of Discon-
tinued Segments (Less Applicable In-
come Taxes of $——).

Income (Loss) before Extraordinary
Items.

EXTRAORDINARY ITEMS AND ACCOUNTING

CHANGES

680 Extraordinary items (net).
695 Income Taxes on Extraordinary Items.
696 Provision for Deferred Taxes—Extraor-

dinary Items.

TOTAL EXTRAORDINARY ITEMS

697 Cumulative Effect of Changes in Ac-
counting Principles (Less Applicable In-
come Taxes of $——).

Net Income (Loss).

799 Form of Unappropriated Retained
Income Statement

Unappropriated Retained Income Statement

75 Unappropriated retained income (begin-
ning of year).

700 Net balance transferred from income.
705 Prior Period Adjustments to Beginning

Retained Income Account.
710 Other credits to retained income.
720 Other debits to retained income.
740 Appropriations of retained income.
750 Dividend appropriations of retained in-

come.
75 Unappropriated retained income (end of

year).

[32 FR 20241, Dec. 20, 1967, as amended at 37
FR 17714, Aug. 31, 1972; 39 FR 33345, Sept. 17,
1974; 39 FR 34044, Sept. 23, 1974; 40 FR 53249,
Nov. 17, 1975; 41 FR 52467, Nov. 30, 1976; 42 FR
33298, June 30, 1977. Redesignated by Order
119, 46 FR 9044, Jan. 28, 1981]
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SUBCHAPTER R—APPROVED FORMS, INTERSTATE
COMMERCE ACT

PART 356—PRESERVATION OF
RECORDS

Sec.
356.1 Applicability.
356.2 Purpose.
356.3 Designation of supervisory official.
356.4 Availability of records.
356.5 Protection and storage of records.
356.6 Preservation of records.
356.7 Destruction of records.
356.8 Photographic copies.
356.9 Companies going out of business.
356.10 Waiver of requirements of these regu-

lations.
356.11 Schedule of records and periods of re-

tention.

AUTHORITY: Department of Energy Organi-
zation Act, 42 U.S.C. 7101–7352 (1982): Inter-
state Commerce Act, 49 U.S.C. 1–27 (1976);
E.O. 12009, 3 CFR 142 (1978).

SOURCE: Order 119, 46 FR 9044, Jan. 28, 1981,
unless otherwise noted.

§ 356.1 Applicability.
Before destroying any operating, ac-

counting, or financial papers, records,
books, blanks, tickets, stubs, cor-
respondence, reports, or documents the
pipeline companies and persons subject
to the provisions of the Interstate
Commerce Act shall comply with the
regulations in this part. This part ap-
plies to the preservation of accounts,
records, and memoranda of traffic asso-
ciations, demurrage and car service bu-
reaus, weighing and inspection bu-
reaus, and other joint activities main-
tained by or on behalf of companies
listed in the above paragraph of this
subpart.

§ 356.2 Purpose.
The regulations in this part prescribe

the minimum length of time records
shall be preserved, after which they
may be destroyed. Mention of a record
imposes no requirement that such a
record be maintained if the informa-
tion recorded is not requested by provi-
sions of the Interstate Commerce Act
or this Commission, or if its purpose is
otherwise being adequately served. The
provisions of this part shall not be con-

strued as excusing compliance with the
lawful requirements of any other gov-
ernmental body, Federal or State, pre-
scribing longer retention periods for
any category of records.

§ 356.3 Designation of supervisory offi-
cial.

(a) Each company subject to the pro-
vision of this part shall appoint an offi-
cer or other responsible employee to
supervise the preservation and author-
ized destruction of records. Such ap-
pointment shall be by formal corporate
act of the Board of Directors or its ex-
ecutive committee or, if the company
is not incorporated, by formal designa-
tion of the owners.

(1) Designation may be made by title
only, rather than by name and title,
and thus obviate the necessity for a
new resolution or order each time a
successor is appointed.

(2) [Reserved]
(b) If the property of the company is

in the hands of a trustee, executor, ad-
ministrator, or assignee, the officer or
other responsible employee supervising
the preservation and destruction of
records shall be designated by such
trustee, executor, administrator, or as-
signee.

(c) Authority to supervise the de-
struction of company records main-
tained by an association, joint bureau,
etc. may be delegated to the manager
or other chief officer.

(d) A company, at its option, may by
a formal act of appointment delegate
to a bank, trust company, or similar
institution having custody of its
records in the normal course of busi-
ness, the authority to destroy such
records upon compliance with the re-
quirements of regulations in this part.

(e) Copies of the resolution or orders
of appointment need not be filed with
the Commission but shall be available
for inspection by the Commission’s
duly authorized representatives.
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§ 356.4 Availability of records.

At each office where records are kept
or stored, such records as are herein re-
quired to be preserved shall be so ar-
ranged and filed so that they may be
readily identified and made available
to representatives of the Commission.

§ 356.5 Protection and storage of
records.

The company shall protect records
subject to the regulations in this part
from fires, floods, and other hazards
and safeguard the records from unnec-
essary exposure to deterioration from
excessive humidity, dryness, or lack of
ventilation.

§ 356.6 Preservation of records.

(a) All records listed in § 356.11 may
be preserved in either hard-copy
paperstock or nonerasable microfilm
(see § 356.8). However, a paperstock or
microfilm record need not be created
to satisfy the requirements of this part
if the particular records are initially
prepared on nonerasable media such as
punched cards, magnetic tapes and
disks. The records maintained in non-
readable media and the underlying
data used in their preparation shall be
preserved for the periods prescribed in
§ 356.11. In no case shall a paperstock or
microfilm record be destroyed after
transfer to nonreadable media before
expiration of the prescribed periods of
retention without Commission ap-
proval (see § 356.7).

(b) Each nonreadable form of media
shall be accompanied by a statement
clearly indicating the type of data in-
cluded in the media and certifying that
the information contained therein is
complete and accurate. This statement
shall be executed by a person having
personal knowledge of the facts con-
tained in the records. The records shall
be indexed and retained in such a man-
ner as will render them readily acces-
sible, and the company shall have fa-
cilities available to locate, identify and
reproduce the records on paper similar
in size to the orginal without loss of
clarity.

§ 356.7 Destruction of records.
(a) General authority. Records de-

scribed in these regulations may be de-

stroyed after having been preserved for
the prescribed periods.

(b) Special authority. Special author-
ity is required before records described
in these regulations may be destroyed
prior to the end of the prescribed reten-
tion periods. Applications for special
authority must describe in detail the
nature and purpose of the records in
question and the reasons continued re-
tention is no longer considered nec-
essary (see § 356.10).

(c) Method of destruction These regu-
lations require that records be pre-
served for specified periods. Upon expi-
ration of these periods, records may be
destroyed in any manner if the com-
pany so elects. Precaution should be
taken, however, to shred or otherwise
destroy the legibility of any records,
the content of which is forbidden by
law to be divulged to unauthorized per-
sons.

(d) Premature destruction or loss of
records. When records are destroyed or
lost before the expiration of the pre-
scribed retention periods, a statement
shall be prepared listing, as accurately
as possible, the records destroyed or
lost and describing the circumstances
under which they were destroyed or
lost. The statement shall be certified
by an officer of the carrier and filed
with the officer having supervision
over preservation of records. A copy of
the statement shall also be filed with
the Secretary’s Office of this Commis-
sion within ninety (90) days from the
discovery of the premature destruction
or loss.

§ 356.8 Photographic copies.
(a) Any record may be transferred to

nonerasable microfilm (including
microfiche, computer output micro-
film, and aperture cards) at any time.
Records so maintained on microfilm
shall satisfy the mimimum require-
ments listed in paragraphs (b) through
(f) of this section.

(b) The microfilm used shall be of a
quality that can be easily read and
that reproduction in paperstock can be
similar in size of an original without
loss of clarity of detail during the peri-
ods the records are required to be re-
tained in § 356.11.

(c) Microfilm records shall be indexed
and retained in such a manner as will
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render them readily accessible, and the
company shall have facilities available
to locate, identify and read the micro-
film and reproduce in paper form.

(d) Any significant characteristic,
feature, or other attribute which
microfilm will not preserve shall be
clearly indicated at the beginning of
each roll of film or series of microfilm
records if applicable to all records on
the roll or series, or on the individual
record, as appropriate.

(e) The printed side of printed forms
need not be microfilmed for each
record if nothing has been added to the
printed matter common to all such
forms, but an identified specimen of
the form shall be on the film for ref-
erence.

(f) Each roll of film or series of
microfilm records shall include a
microfilm of a certificate stating that
the photographs are direct and fac-
simile reproductions of the original
records and they have been made in ac-
cordance with prescribed regulations.
Such a certificate shall be executed by
a person having personal knowledge of
the facts covered therein. Where the
microfilm is computer output micro-
film the certificate shall state that the
information is complete and accurate.

§ 356.9 Companies going out of busi-
ness.

The records referred to in these regu-
lations may be destroyed after business
is discontinued and the company is
completely liquidated. The records
may not be destroyed until dissolution

is final and all transactions are com-
pleted. When a company is merged with
another company under jurisdiction of
the Commission, the successor com-
pany shall preserve records of the
merged company in accordance with
these regulations.

§ 356.10 Waiver of requirements of
these regulations.

A waiver from any provision of these
regulations may be made by the Com-
mission upon its own initiative or upon
submission of a written request by the
company. Each request for waiver shall
demonstrate that unusual cir-
cumstances warrant a departure from
prescribed retention periods, proce-
dures, or techniques, or that compli-
ance with such prescribed requirements
would impose an unreasonable burden
on the company.

§ 356.11 Schedule of records and peri-
ods of retention.

The following schedule shows periods
that designated records shall be pre-
served. The descriptions specified
under the various general headings are
for convenient reference and identifica-
tion, and are intended to apply to the
items named regardless of where
records are filed and regardless of de-
partmental organization. Records
other than those listed below may be
destroyed at the option of the com-
pany: Provided, Such records used in
place of those listed are preserved for
the periods prescribed for the records
used for substantially similar purposes.

SCHEDULE OF RECORDS AND PERIODS OF RETENTION

Item number and category of records Retention period

CORPORATE AND GENERAL

1 Incorporation and reorganization:
(a) Charter or certificate of incorporation and amendments .............................................. Permanently.
(b) Legal documents related to mergers, consolidations, reorganization, receiverships

and similar actions which affect the identity or organization of the company.
Do.

2 Minutes of Directors’ Executive Committees’, Stockholders’, and other corporate meet-
ings.

Do.

3 Titles, franchises and authorities:
(a) Certificates of public convenience and necessity issued by regulating bodies ........... Until expiration or cancellation.
(b) Operating authorizations and exemptions to operate issued by regulating bodies ..... Do.
(c) Copies of formal orders of regulatory bodies served upon the company .................... 1 year after expiration or cancella-

tion.
(d) Deeds, charters, and other title papers ........................................................................ 3 years after disposition of prop-

erty.
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SCHEDULE OF RECORDS AND PERIODS OF RETENTION—Continued

Item number and category of records Retention period

4 Contracts and agreements:
(a) Contracts and related papers for transactions which are subject to the provisions of

the Clayton Antitrust Act (15 USC 20).
10 years afer expiration, provided

there is no pending litigation in-
volved, and provided the com-
pany notifies the Commission of
its intended action 2 weeks
prior to date the records are to
be destroyed.

(b) Service contracts, such as for operational management, accounting, financial or
legal service, and agreements with agents.

3 years after expiration or termi-
nation.

(c) Contracts and other agreements relating to the construction, acquisition or sale of
real property and equipment except as otherwise provided in (a) above.

Do.

(d) Contracts, leases and agreements, not specifically provided for in this section but
excluding contracts with employees and employee bargaining groups.

3 years after expiration or termi-
nation.

5 Accountant’s, auditor’s, and inspector’s reports:
(a) Certifications and reports of examinations and audits conducted by public and cer-

tified public accountants.
3 years.

(b) Reports of examinations and audits conducted by internal auditors, time inspectors,
weight inspectors, and others.

Do.

TREASURY

6 Long-term debt records:
(a) Bond indentures, underwriting, mortgage, and other long-term credit agreements .... 6 years after redemption.

FINANCIAL AND ACCOUNTING

7 Ledgers:
(a) General and subsidiary ledgers with indexes thereto (except for rate-making organi-

zations).
50 years.

(b) General and subsidiary ledgers with indexes thereto (ratemaking organizations only) 10 years.
(c) Balance sheets and trial balance sheets of general and subsidiary ledgers ............... 5 years.

8 Journals:
(a) General journals (except for ratemaking organizations) .............................................. 50 years.
(b) General journals (ratemaking organizations only) ........................................................ 10 years.
(c) Subsidiary journals and any supporting data, except as otherwise provided for, nec-

essary to explain journal entries.
6 years.

(d) Schedules of recurring or standard journal entries with entry identifications .............. Until superseded.
9 Vouchers:

(a) Voucher registers or equivalent .................................................................................... 6 years.
(b) Paid and cancelled vouchers, expenditure authorizations, detailed distribution

sheets and other supporting data including original bills and invoices, except as oth-
erwise provided herein.

Do.

10 Accounts receivable, record, or register of accounts receivable ....................................... 3 years after settlement.
11 Records of accounting codes and instructions .................................................................. 6 years after discontinuance.

PROPERTY AND EQUIPMENT

12 Property records:
(a) Records which maintain complete information on cost or other value of all real and

personal property or equipment.
3 years after disposition of prop-

erty.
(b) Records of additions and betterments made to property and equipment .................... Do.
(c) Records pertaining to retirements and replacements of property and equipment ....... Do.
(d) Records pertaining to depreciation:

(1) When group method and depreciation rates are prescribed by the Commission .... 10 years.
(2) Other .......................................................................................................................... 3 years after disposition of prop-

erty.
(e) Records of equipment number changes ...................................................................... Do.
(f) Records of motor and engine changes ......................................................................... Do.
(g) Files of detailed authorizations for expenditures, work or job orders showing esti-

mated costs of additions and betterments, extensions, replacements, major repairs
and dismantlements, approved by proper officials, together with all supporting data.

3 years.

(h) Periodical inventories of property and equipment ........................................................ 3 years after prior inventory.
13 Engineering records:

(a) Plans and specifications ............................................................................................... 3 years after disposition of prop-
erty.

(b) Estimates of work, engineering studies, construction bids, and similar data per-
taining to property changes actually made.

15 years.
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SCHEDULE OF RECORDS AND PERIODS OF RETENTION—Continued

Item number and category of records Retention period

PERSONNEL AND PAYROLL

14 Payroll records:
(a) Registers, abstracts, or summaries showing earnings, deductions and amounts paid

to each employee by pay periods.
3 years.

(b) Records showing the detailed distribution of salaries and wages to various accounts Do.

TAXES

15 Copies of returns and schedules filed with taxing authorities, supporting work papers,
records of appeals, tax bills and receipts for payments. (See Item 9(B) for vouchers evi-
dencing disbursements):

(a) Income tax returns ........................................................................................................ 3 years after settlement.
(b) Property tax returns ...................................................................................................... Do.
(c) Sales and use taxes ..................................................................................................... 3 years.
(d) Other taxes ................................................................................................................... 3 years after settlement.
(e) Agreements between affiliated companies as to allocation of consolidated income

taxes.
Do.

(f) Schedule of allocation of consolidated Federal income taxes among affiliated com-
panies.

Do.

16 Information returns and reports to taxing authorities ......................................................... 3 years, or for the period of any
extensions granted for audits.

PURCHASES AND STORES

17 Material ledger, records of material and supplies on hand at all locations ....................... 2 years.
18 Inventories:

(a) General inventories of material and supplies on hand, with record of adjustments
between accounts required to bring stores records into agreement with physical in-
ventories.

Do.

TRANSPORTATION

19 Oil and other products stocks and movement-pipelines only:
(a) Records of receipts, deliveries, pumpings, stocks, and over and short ...................... 3 years.
(b) Run tickets showing quantities by tank measurement of meter readings of oil and

other products received into and delivered from company’s lines.
Do.

(c) Statements of oil and oil products consumed as fuel including quantity value, and
where consumed.

3 years.

(d) Statement of oil and other products lost by line breaks and leaks including quantity,
value, and location of breaks and leaks.

Do.

(e) Reports of power furnished by producers: monthly reports of the quantity of oil run
in connection with which power was furnished by producers, and records of payment
for such power.

Do.

(f) Records of producers’ property identifying ownership and location of producers’
tanks or wells to which carrier’s lines are connected.

3 years after disconnection.

(g) Division or other periodical inventory reports of oil and other products on hand ........ 3 years.
(h) Division orders: Directions received by carrier as to the division of interest and to

whose account transported oil should be credited.
3 years after discontinuance.

(i) Directions received by the carrier for the transfer of division order interests from one
interest owner to another.

Do.

(j) Transfer orders for the transfer of ownership of oil or other products in carrier’s cus-
tody.

3 years.

TARIFFS AND RATES 1

20 Official file copies of tariffs, classifications, division sheets, and circulars relative to the
transportation of persons or property.

3 years after expiration or can-
cellation.

21 Authorities and supporting papers for transportation of property or passengers free or
at reduced rates.

3 years.

22 Copies of concurrences and powers of attorney filed with the Federal Energy Regu-
latory Commission; and other regulating bodies.

2 years after expiration or can-
cellation.

23 Correspondence and working papers in connection with the making of rates and com-
pliance of tariffs, classifications, division sheets, and circulars affecting the transportation
of persons or property.

2 years after cancellation of tariff.

REPORTS AND STATISTICS

24 Reports to Federal Energy Regulatory Commission and other regulatory bodies:
(a) Annual financial, operating and statistical reports, file copies of, and supporting data 10 years.
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SCHEDULE OF RECORDS AND PERIODS OF RETENTION—Continued

Item number and category of records Retention period

(b) Valuation inventory reports and records together with related notes, maps, and
sketches; underlying engineering, land, and accounting reports, pricing schedules,
summary or collection sheets, yearly reports of changes and other miscellaneous
data, all relating to the valuation of the company’s property by the Federal Energy
Regulatory Commission or other regulatory body.

3 years after disposition of the
property.

1 The retention periods for records in this item begin on the date of the final Commission order determining the outcome of any
tariff subject to refund and/or investigation.

[Order 119, 46 FR 9044, Jan. 28, 1981, as amended by Order 335, 48 FR 44484, Sept. 29, 1983; 48
FR 55121, Dec. 9, 1983; 49 FR 44629, Nov. 8, 1984]

PART 357—ANNUAL SPECIAL OR
PERIODIC REPORTS: CARRIERS
SUBJECT TO PART I OF THE INTER-
STATE COMMERCE ACT

Sec.
357.1 Common carriers.
357.2 FERC Form No. 6, Annual Report of

Oil Pipeline Companies.
357.3 FERC Form No. 73, Oil Pipeline Data

for Depreciation Analysis.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C.
60502; 49 App. U.S.C. 1–85.

§ 357.1 Common carriers.
All common carriers by pipeline sub-

ject to the provisions of Part I of Inter-
state Commerce Act, as amended, are
hereby required hereinafter to file in
the office of the Commission on or be-
fore the 31st day of March in each year,
reports covering the period of 12
months ending with the 31st day of De-
cember preceding said date, giving the
particulars heretofore called for in the
annual reports required by the Com-
mission of said carriers.

[Order 119, 46 FR 9051, Jan. 28, 1981]

§ 357.2 FERC Form No. 6, Annual Re-
port of Oil Pipeline Companies.

Each pipeline carrier subject to the
provisions of section 20 of the Inter-
state Commerce Act whose annual ju-
risdictional operating revenues has
been more than $350,000 for each of the
three previous calendar years must
prepare and file with the Commission
copies of FERC Form No. 6, ‘‘Annual
Report of Oil Pipeline Companies,’’
pursuant to the General Instructions
set out in that form. This report must

be filed on or before March 31st of each
year for the previous calendar year.
Newly established entities must use
projected data to determine whether
FERC Form No. 6 must be filed. One
copy of the report must be retained by
the respondent in its files. The con-
formed copies may be produced by any
legible means of reproduction. Not-
withstanding the exemption provided
above, those carriers exempt from fil-
ing Form No. 6 must prepare and file
page 700, ‘‘Annual Cost of Service
Based Analysis Schedule,’’ of FERC
Form No. 6 on or before March 31 of
each year for the previous calendar
year, beginning with the year ending
December 31, 1995. When submitting
page 700, each exempt carrier must sub-
mit page 1 of Form No. 6, the Identi-
fication and Attestation schedules.

[Order 583, 60 FR 53117, Oct. 12, 1995]

§ 357.3 FERC Form No. 73, Oil Pipeline
Data for Depreciation Analysis.

(a) Who must file. Any oil pipeline
company directed by the Commission
to file service life data during an inves-
tigation of its book depreciation rates.

(b) When to submit. Service life data
is reported to the Commission by an oil
pipeline company ony during a depre-
ciation rate investigation.

(c) What to submit. The format and
data which must be submitted are pre-
scribed in FERC Form No. 73, Oil Pipe-
line Data for Depreciation Analysis,
available for review at the Commis-
sion’s Public Reference Section, Room
1000, 825 North Capitol Street, NE.,
Washington, DC 20426.

[Order 456, 51 FR 35509, Oct. 6, 1986]
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SUBCHAPTER S—VALUATION, INTERSTATE COMMERCE ACT

NOTE: Forms prescribed in part 362 are
available upon request from the Office of the
Secretary, Federal Energy Regulatory Com-
mission, 825 North Capitol Street, NE.,
Washington DC 20426.

PART 362—UNIFORM SYSTEM OF
RECORDS AND REPORTS OF
PROPERTY CHANGES

REGULATIONS AND INSTRUCTIONS

Sec.
362.1 Uniform system for recording and re-

porting changes in physical property.
362.2 General.
362.3 Records to be established.
362.4 Reports to be prepared.
362.5 Effective date of records; sources of

entries.
362.6 Classification of property changes.
362.7 Recording of quantities.
362.8 Reporting changes participated in by

other carriers.
362.9 Data required for newly built roads,

branch lines contructed, or extensions of
existing lines.

362.10 Aids, gifts, grants and donations.
362.11 Property acquired through purchase,

merger or consolidation.
362.12 Reporting cost of property sold and

cost of property acquired.
362.13 Units, quantities and descriptions,

statement.
362.14 Reports to be attested.
362.15 Authorities for expenditures.
362.16 Detailed estimate sheet.
362.17 Register of authorities for expendi-

tures.
362.18 Completion reports.
362.19 Record of property changes.
362.20 Statement of property units added

and retired and their costs.
362.21 Records and reports prescribed appli-

cable to all carriers.

FORMS AND REPORTS

362.101 Form of report.
362.102 Property added.
362.103 Cost of property added.
362.104 Property retired.
362.105 Retirement quantities.
362.106 Costs applicable to property retired

other than land.
362.107 Land for transportation purposes.
362.108 Costs applicable to land retired.
362.109 Property transferred from carrier

use to noncarrier classification and vice
versa.

362.110 Jointly owned or jointly constructed
property.

362.111 Changes made in or to property of
other common carriers.

362.112 Changes in use of property.
362.113 Reconciliation with investment ac-

counts.
362.114 Roads acquired through purchase,

merger, consolidation, or reorganization.
362.115 Reconstruction of road acquired

through purchase, merger, consolidation,
or reorganization.

362.116 General expenditures (Accounts 71 to
77, inclusive).

362.117 Other changes.
362.118 Subschedules.
362.119 Division of road accounts.
362.120 Mass property.
362.121 Structural property.
362.122 Manner of reporting changes in mass

property.
362.123 Manner of reporting changes in

structural property.
362.124 Structural property additions and

betterments.
362.125 Structural property; major renewals.
362.126 Valuation sections.
362.127 Mileage changes.
362.128 Separations by sheets or subsched-

ules.
362.129 Modifications of items and units.
362.130 Inventory groups.
362.131 Equipment acquired.
362.132 Additions and betterments to and re-

tirements of units.
362.133 Subschedule M.
362.200 List of units for use of carriers in

the preparation of Completion Reports
and the Record of Property Changes.

362.300 List of forms.

AUTHORITY: Sec. 12, 24 Stat. 383, 37 Stat.
701; 49 U.S.C. 12, 19a.

SOURCE: Order 119, 46 FR 9052, Jan. 28, 1981,
unless otherwise noted.

NOTE: In §§ 362.0 to 362.300 the numbers to
the right of the decimal point correspond
with the respective section numbers in regu-
lations and instructions to govern the re-
cording and reporting of all extensions and
improvements or other physical property of
every common carrier. Valuation Order 3,
second revised issue. Interstate Commerce
Commission, effective January 1, 1919.

CROSS REFERENCE: For uniform system of
records and reports of property changes, pipe
line carriers, see part 361 of this chapter.

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00798 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



807

Federal Energy Regulatory Commission § 362.1

REGULATIONS AND INSTRUCTIONS

§ 362.1 Uniform system for recording
and reporting changes in physical
property.

(a) The regulations and instructions
to govern the recording and reporting
of changes in physical property of
every common carrier subject to the
provisions of the act to regulate com-
merce, which are set out in printed
form to be hereafter known as Second
Revised Issue are hereby prescribed for
the use of the aforesaid carriers in the
keeping of their records and in the
preparation of reports of changes in
physical property required by the Com-
mission to be filed with it in accord-
ance with section 19a of the Interstate
Commerce Act; each and every such
carrier and each and every receiver or
operating trustee of any such carrier is
hereby required to keep its records and
to prepare and furnish to the Commis-
sion reports of changes in physical
property in conformity therewith.

(b) Each and every carrier of the
class hereinbefore described and re-
ferred to, and each and every receiver
or operating trustee of any such car-
rier, whose property has been inven-
toried as of June 30, 1916, or as of June
30 of any previous year, shall be, and is
hereby required to file with the Com-
mission on forms like B. V. Form No.
589, as soon as the same can be pre-
pared, showing separately for each
valuation section within each State,
Territory, and the District of Colum-
bia, annual reports for the years ending
June 30 of each year, up to and includ-
ing the year ending June 30, 1917, and
separately a report for the 6 months
ending December 31, 1917. Those car-
riers whose property was inventoried
as of June 30, 1917, shall file reports for
the 6 months ending December 31, 1917.
Thereafter the reports shall be made
annually for the year ending December
31. Beginning with the year ending De-
cember 31, 1919, the reports shall be
made within 60 days from the close of
the year. Each and every such carrier,
and each and every receiver, or oper-
ating trustee of such carrier, be and is
hereby required, within 90 days from
the date prescribed by the Commission,
to file on B. V. Forms No. 588 a state-
ment of the property added since the

inventory or since the date of any such
previous list, and its cost, and a state-
ment of the property retired or re-
leased since the inventory or since the
date of any such previous list, and its
cost, to December 31, 1927, or to such
other date or dates as may be indi-
cated, in accordance with the list of
property units attached to Revised
Supplement No. 4, to Valuation Order
No. 3, Second Revised Issue (§ 362.200),
and the detailed instructions relating
to the preparation of Forms No. 588.

(c) [Reserved]
(d) Other reports shall be prepared

and filed as called for by the instruc-
tions: Provided, That each and every
carrier of the class described and re-
ferred to in this part and each and
every receiver or operating trustee of
any such carrier, shall be, and is here-
by, required to keep, subsequent to De-
cember 31, 1918, the system of records
provided in this part, in the manner
prescribed in this part, so that reports
on the forms and in accordance with
the regulations and instructions pro-
vided in this part and prescribed can be
prepared therefrom.

(e) Each and every carrier of the
class described and referred to in this
part, and each and every receiver or op-
erating trustee of any such carrier,
whose property has been inventoried as
of June 30, 1918, or as of June 30 of any
previous year, shall be, and is hereby,
required, as rapidly as the work can be
accomplished, to make up in accord-
ance with ‘‘Exhibit E’’ (§ 362.300) a
record of property changes occurring
between the date of inventory and De-
cember 31, 1918; the record to be made
separately for each year ending June
30, up to and including the year ending
June 30, 1917. The period from June 30,
1917, to December 31, 1917, should be
shown separately. The period from De-
cember 31, 1917, to December 31, 1918,
should be for the year for all carriers
affected, except carriers whose prop-
erty has been inventoried as of June 30,
1918. The last-named carriers shall pre-
pare the record for the 6 months ending
December 31, 1918. Thereafter the
record shall be made up for the year
ending December 31.

NOTE: The date for filing B. V. Form 588
and B.V. Form 589 reports, required by § 362.1
were modified by orders of Apr. 7, 1941, and
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July 8, 1941; 6 FR 1915, 3478. The order of July
8, 1941, reads in part:

‘‘Carriers are given to October 1, 1941, in-
stead of June 30, 1941, in which to file B. V.
Form 589 reports covering such periods, in-
cluding 1940, for which they have not filed
the B. V. Form 588 reports. For years subse-
quent to 1940 the returns upon B. V. Form 589
will be due on June 1 of the succeeding year
provided returns upon B. V. Form 588 will
not be filed by December 31. Reports upon B.
V. Form 588 for 1941 and for any prior year
not covered by such reports shall be filed by
December 31, 1942, instead of by June 1, 1942,
and beginning with the year 1942. B. V. Form
588 shall be filed annually by December 31, of
the following year.’’

[Order 119, 46 FR 9052, Jan. 28, 1981; 46 FR
21155, Apr. 9, 1981]

§ 362.2 General.

That the Commission may be enabled
to comply with that portion of section
19a of the act to regulate commerce
reading:

Upon completion of the original valuations
herein provided for, the Commission shall
thereafter keep itself informed of all new
construction, extensions, improvements, re-
tirements, or other changes in the condition,
quantity, use, and classification of the prop-
erty of all common carriers as to which
original valuations have been made, and of
the cost of all additions and betterments
thereto and of all changes in the investment
therein, and may keep itself informed of cur-
rent changes in costs and values of railroad
properties, in order that it may have avail-
able at all times the information deemed by
it to be necessary to enable it to revise and
correct its previous inventories, classifica-
tions, and values of the properties; and when
deemed necessary, may revise, correct, and
supplement any of its inventories and valu-
ations.

A uniform system of records, which
shall be established by carriers, is here
prescribed. In these records it is in-
tended that carriers shall record the
extensions, improvements, or other
changes that are made in their phys-
ical property after the date fixed by
the Commission for the inventory of
that property. For convenience, the ex-
tensions, improvements, or other
changes in physical property are here-
inafter referred to, individually and
collectively, as property changes.
From the records prescribed certain re-
ports hereinafter indicated shall be

prepared by carriers and filed with the
Commission.

[46 FR 21155, Apr. 9, 1981]

§ 362.3 Records to be established.
(a) The records which compose the

system that shall be established are
here listed:

(1) Authority for Expenditure, ‘‘Ex-
hibit A.’’

(2) Detailed Estimate Sheet to sup-
plement the Authority for Expendi-
ture, ‘‘Exhibit A–1.’’

(3) Register of Authorities for Ex-
penditures, ‘‘Exhibit B.’’

(4) Roadway Completion Report, ‘‘Ex-
hibit C.’’

(5) Continuation Sheet to supplement
the Roadway Completion Report, ‘‘Ex-
hibit C–1.’’

(6) Semiannual Completion Report of
Changes in Equipment, ‘‘Exhibit D.’’

(7) Record of Property Changes, ‘‘Ex-
hibit E.’’

(b) The forms of the records num-
bered (1) to (6), inclusive, here pre-
scribed, are shown by the exhibit let-
tered ‘‘A’’ to ‘‘D’’ (§ 362.300). These
forms indicate the minimum informa-
tion required for the Commission’s pur-
poses. Any or all of the records above
specified may be varied as to the order
and arrangement of the data required
to be shown, and additional data may
be shown at the option of the carrier,
provided the minimum information re-
quired by these forms and instructions
is shown upon the modified forms
which carriers elect to use. The sev-
enth record, styled Record of Property
Changes, sample sheet of which is
marked Exhibit ‘‘E’’ (§ 362.300) and
made a part of the instructions in this
part, may be varied to suit the conven-
ience of carriers: Provided, The min-
imum information required by this
form and instructions is shown upon
the modified form which carriers elect
to use: And provided further, That such
modified form, Exhibit ‘‘E’’ (§ 362.300),
shall not be adopted by the carrier
until and unless approved by the Com-
mission. With respect to size of forms,
Numbers (1) to (7), inclusive, may be
varied to suit the convenience of the
carriers.

[Order 119, 46 FR 9052, Jan. 28, 1981; 46 FR
21155, Apr. 9, 1981]
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§ 362.4 Reports to be prepared.
(a) The reports to be prepared by car-

riers from these records and filed with
the Commission are here listed:

Statements compiled as of June 30 and De-
cember 31 of each year, listing the Road-
way Completion Reports that have been
prepared during the six months ending
upon those dates, B. V. Form No. 586.

Statements compiled as of June 30 and De-
cember 31 of each year, listing the Equip-
ment Completion Reports that have been
prepared during the six months ending
upon those dates, B. V. Form No. 587.

Statements of property units added and re-
tired and their costs, to be prepared and
filed at such times as the Commission may
from time to time direct after the property
is inventoried or after the date as of which
any such previous lists are prepared and
filed B. V. Form No. 588.

Annual statements of charges and credits to
the investment account for property
brought into, or retired from, operation, to
be prepared as of December 31 of each year,
B. V. Form No. 589.

(b) The forms and dimensions of
these reports shall be as prescribed and
indicated by the samples shown here-
after.

§ 362.5 Effective date of records;
sources of entries.

(a) Carriers shall establish and begin
using as of January 1, 1919, that part of
the system here prescribed, which is
embraced in the records marked exhib-
its ‘‘A’’ to ‘‘D’’ (§ 362.300).

(b) The Record of Property Changes,
marked exhibit ‘‘E,’’ (§ 362.300) shall be
established, and the entries in it shall
begin, as of July 1 next succeeding the
date fixed by the Commission for the
inventory of the property. The entries
for the period prior to January 1, 1919,
shall be taken from the available
records. The source or sources from
which the entries have been tran-
scribed shall be shown with particu-
larity for each entry.

§ 362.6 Classification of property
changes.

The property changes recorded in the
records here prescribed shall be classi-
fied in conformity with the accounting
regulations prescribed by the Commis-
sion.

CROSS REFERENCE: For record of property
changes, see § 362.19.

§ 362.7 Recording of quantities.

The actual quantities only of mate-
rial and property installed during the
course of a property change shall be re-
corded in the records here prescribed. If
payments to contractors or others in
settlement of losses or claims have
been based upon other than the actual
quantities installed, the amounts paid
shall be entered in the appropriate ac-
counts in the records here prescribed,
but the constructive quantities upon
which such payments have been com-
puted shall be excluded from these
records.

§ 362.8 Reporting changes participated
in by other carriers.

Where one carrier assumes the cost
of a change upon another carrier’s
property, or where one or more carriers
participate with the owner in the cost
of a change in the latter’s property, the
full detail of the property units in-
volved and their costs shall be recorded
in but one set of records and they shall
be the records of the carrier to which
the property in which the change has
been made was originally inventoried
by the Commission.

§ 362.9 Data required for newly built
roads, branch lines constructed, or
extensions of existing lines.

(a) There shall be filed with the Com-
mission such maps, profiles, plans, dia-
grams, or other data for newly built
roads as will show the nature and ex-
tent of their property and its location.
Upon request of the Commission, such
roads shall also file an inventory of
their property. The valuation section
references to be given such newly built
roads shall be assigned under advice of
the Commission.

(b) Maps, profiles, plans, diagrams, or
other data relating to branch lines
built, or to extensions of existing lines
shall be filed with the Commission.
Valuation section references which
shall be a continuation in consecutive,
numerical order of those previously as-
signed to the other owned property
within the State shall be given to such
branch lines and extensions.

(c) When so directed, carriers shall
file with the Commission such maps,
profiles, plans, diagrams, or other data
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relating to betterments, improve-
ments, conversions, or retirements of
property, as will show the general
character and extent of those changes.

§ 362.10 Aids, gifts, grants, and dona-
tions.

The nature, amount, extent, and
value of any aid, gift, grant of right of
way, or donation made by the Govern-
ment of the United States or by any
State, county, or municipal govern-
ment or by individuals, associations, or
corporations, to any common carrier in
connection with property changes in
its property shall be recorded in the
records, prescribed in this part of the
carrier that was the recipient of such
aid.

§ 362.11 Property acquired through
purchase, merger or consolidation.

(a) If a common carrier, by purchase,
or through merger or consolidation, ac-
quires part or all of the physical prop-
erty of another common carrier, the
vendor shall issue an Authority for Ex-
penditure and prepare a Completion
Report to record its release of the prop-
erty. The vendee shall issue an Author-
ity for Expenditure and prepare a Com-
pletion Report to record its acquisition
of the property.

(b) If the transaction involves all of
the property devoted to common car-
rier purposes by the vendor, and that
property has been inventoried by the
Commission, or if the part transferred
consists of one or more valuation sec-
tions in entirety, the entries under the
heading ‘‘Property Retired’’ in the ven-
dor’s Completion Report shall consist
of a list of the valuation sections that
comprise the property released, ar-
ranged by States and with the valu-
ation section termini shown. A copy of
the Record of Property Changes record-
ing the changes that have been made in
the property during the interval be-
tween the date it was inventoried and
the date it is transferred to the vendee,
shall be prepared by the vendor and
given to the vendee at the time the
transfer is effected. The record thus se-
cured by the vendee shall be perpet-
uated and used to record the changes
which it makes in the property subse-
quent to its acquisition. As reference

the vendee shall use its own valuation
section number or numbers and also
refer to the previous owner and its
valuation section number or numbers.
The vendee shall list in its Completion
Report, under the heading ‘‘Property
Units Added,’’ the valuation sections
that comprise the property acquired;
the list shall be so arranged, described,
and referenced as to correspond with
the vendor’s list. If new valuation sec-
tion references are assigned by the
vendee to the property acquired, they
also shall be shown.

(c) If all, or part, of the property
transferred consists of a portion only
of a valuation section, an inventory of
the portion transferred that is less
than a valuation section shall be taken
and the Completion Reports of both the
vendor and vendee shall enumerate the
property units and quantities deter-
mined in that inventory, and their
costs whenever possible.

(d) If a common carrier acquires rail-
way property from individuals, firms,
corporations, or others, that were not
common carriers, the vendee shall in-
ventory the property acquired and
shall embody the inventory in the ap-
propriate Completion Report.

§ 362.12 Reporting cost of property
sold and cost of property acquired.

The Completion Report of the vendor
shall show the cost to the vendor of the
property released. The Completion Re-
port of the vendee shall show the cost
to the vendee of the property acquired.
If, in accordance with prescribed ac-
counting regulations, the vendee is re-
quired to record the purchase price of
property acquired, such cost shall be
distributed equitably among the pri-
mary accounts applicable to such prop-
erty.

§ 362.13 Units, quantities and descrip-
tions, statement.

The unit designations, the quantities
and descriptions recorded in the Com-
pletion Reports and in the Record of
Property Changes shall be stated so far
as possible in the terms of the inven-
tory taken by this Commission.
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§ 362.14 Reports to be attested.

The reports here prescribed to be
filed with the Commission shall be at-
tested under oath by the official under
whose direction they were prepared.

§ 362.15 Authorities for expenditures.

(a) Carriers shall issue an Authority
for Expenditure for each change in
their property. In so far as possible
these Authorities shall be issued in ad-
vance of making the property changes.
Those covering involuntary retire-
ments of property, or changes effected
under stress of emergency, may be
issued as and when the changes are
made.

(b) The Authorities issued for road-
way and structural changes shall not
overlap valuation section limits. Each
Authority issued shall describe the
change authorized and its location. A
blanket Authority may be issued for
minor changes upon a valuation sec-
tion and for such changes as affect an
entire valuation section. Changes in
the form of additions, improvements,
or retirements, made in connection
with a general maintenance program
upon a valuation section, may also be
authorized under blanket Authority.

(c) Roadway changes shall be author-
ized separately from equipment
changes, except when a railway prop-
erty, in whole or in part, is acquired in
which is included the acquisition of
equipment.

(d) The Authorities that are issued
for equipment changes shall be drawn
separately for the classes indicated by
the Commission’s classification of in-
vestment in road and equipment.

(e) In case the Authorities for Ex-
penditure are issued by other than the
company that owns the property in
which the change is to be made, the
pertinent facts of the circumstance
shall be stated. Before issuance each
Authority shall be referenced by a reg-
istered number with the name of the
State and the number of the valuation
section suffixed. Those issued for
changes in equipment shall bear mere-
ly the suffix ‘‘Eq.’’

(f) A form of Authority for Expendi-
ture is shown by the exhibit marked
‘‘A.’’ (§ 362.300)

§ 362.16 Detailed estimate sheet.
Whenever it is desired to make an ex-

tended statement of the estimated cost
of any property change, a detailed esti-
mate sheet to supplement the Author-
ity for Expenditure shall be used. A
suggested form for this purpose is
marked exhibit ‘‘A–1.’’ (§ 362.300)

§ 362.17 Register of authorities for ex-
penditures.

Each carrier shall establish a register
in which to record in consecutive, nu-
merical order with the appropriate
State and valuation section references,
the Authorities for Expenditures
issued. The registered number, with
the State and valuation section ref-
erences suffixed (or in the case of
equipment merely the suffix ‘‘Eq.’’)
shall become the identifying reference
of the change authorized and shall
thereafter be so used. A suggested form
of Register is marked exhibit ‘‘B,’’
(§ 362.300) which is shown hereafter.

§ 362.18 Completion reports.
(a) As each change affecting roadway

property is turned over to, or retired
from, operation, and as common car-
rier property is transferred from one
owner to another, a Completion Report
shall be prepared to record the details
of each such change. As illustrative of
desirable forms for this purpose, ref-
erence is made to the exhibits con-
tained in this part marked ‘‘C’’ and ‘‘C–
1’’ (§ 362.300). Each Roadway Comple-
tion Report shall show:

Reference to the authority for expenditure.
The significant facts of ownership and oper-

ation.
The location of the property change.
A description of the property change.
By whom the costs involved are borne.
An enumeration by primary accounts of

units added.
Aggregate cost but not cost per unit unless

work was done by contract at a price per
unit, in which case unit contract price
shall be given. Aggregate cost of property
added and retired shall be distributed by
constituent parts or items of property
under each primary account.

Cost of effecting property retirements shall
be distributed by primary accounts.

Descriptive detail of the property units re-
tired and their costs, and of any valuation
sections, in whole or in part, released and
their costs.
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Classification of the property changes and of
the costs involved, among the appropriate
accounts.

(b) For changes in equipment, com-
pletion reports that will show by class-
es the minimum information indicated
by the exhibit contained in this part
marked ‘‘D’’ (§ 362.300) shall be prepared
as of June 30 and December 31, of each
year, beginning June 30, 1919. These re-
ports shall show:

Reference to the authority for expenditure.
The significant facts of ownership and oper-

ation.
The number, name, or other designation of

the unit or series of units to which the
change is applicable.

Description of the equipment to which the
change is applicable.

Number of units affected by the change.
Description of the change.
Date of change.
Cost of change.
Distribution to the appropriate accounts of

the cost of the change.

(c) If completion reports are prepared
by other than the carrier that owns the
property in which the change has been
made, the pertinent facts of the cir-
cumstance shall be stated.

(d) Where roadway or structural
changes are effected under contract
and paid for in a lump sum, a list of the
units involved in the change, if not ob-
tainable otherwise, shall be secured by
an inventory of the property change.
The amount paid under the contract
shall be distributed to the accounts to
which the property is classified in the
inventory.

(e) If portions of an authorized
change are turned over to operation be-
fore completion of the project as a
whole, ‘‘Progressive’’ completion re-
ports, referenced as such and num-
bered, shall be prepared to record the
portions of the change that have been
brought into operation. The report
that records the conclusion of the au-
thorized change shall be designated as
the ‘‘final’’ completion report.

(f) From the completion reports de-
scribed, transcripts shall be made to
the record of property changes, as here-
inafter indicated.

(g) Completion reports covering prop-
erty changes that were in progress on
the date of valuation, portions of which
changes had been turned over to oper-
ation and included in the inventory of

this Commission, shall be divided into
two parts—the first part to show the
property turned over to operation and
inventoried as of the date of valuation
and its costs, the second part to show
the property units subsequently in-
stalled and their costs. The quantities
and costs included in the second part
only shall be transcribed to the Record
of Property Changes.

§ 362.19 Record of property changes.

(a) As of July 1 next succeeding the
date fixed by the Commission for in-
ventory of the property, carriers shall
establish for each valuation section a
Record of Property Changes, the form
of which is shown by the exhibit con-
tained in this part marked ‘‘E’’
(§ 362.300) to which shall be transcribed
from the Completion Reports, a record
of the changes which affect the prop-
erty embraced in each valuation sec-
tion. The record shall be established
according to owners of the property in
which the change is made and shall be
arranged by those primary accounts of
the classification prescribed by this
Commission for investment in road and
equipment that are applicable to each
valuation section.

(b) For equipment, the Record of
Property Changes shall be established
according to owners of the property in
which the change is made and in con-
formity with those primary accounts of
the aforementioned classification
which are applicable to that class of
property. Equipment shall be grouped
according to the regional assignment
to which it is allocated.

(c) Each transcript to the record
shall show reference to the appropriate
Authority for Expenditure. In the case
of installations of property, the date
that such property was turned over to
operation shall be shown. In the case of
retirement of property, the date that
such property was withdrawn from the
service shall be shown. The amounts
transcribed as the cost of property in-
stalled shall be those only that affect
the investment in road and equipment.
Those costs in the completion Report
that are distributed to other than the
investment in road and equipment
shall be omitted from the Record of
Property Changes. The costs inserted
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for additional property or improve-
ments shall be stated separately from
the cost of property that has been re-
tired. Under the appropriate headings
descriptive of property units, there
shall be shown separately the units
added and the units retired. The en-
tries for retired units shall be in red or
otherwise clearly indicated.

(d) The headings inserted in the
Record of Property Changes descriptive
of property units, shall be stated so far
as possible in the terms of the Commis-
sion’s inventory of the property. As
new types of property units are intro-
duced, appropriate descriptive headings
shall be inserted.

(e) In aggregating the items entered
in the Record of Property Changes the
total inserted under each primary ac-
count shall be so arranged as to show
separately the property additions and
their costs, from the property retire-
ments and their costs, for the period
for which the total is being stated. No-
where in the record shall use be made
of net figures or amounts in recording
property changes.

(f) The Record of Property Changes
shall contain no entries for the inven-
toried portions of property changes
that were under way on the date fixed
by this Commission as of which the
property was to be valued.

CROSS REFERENCE: For classification of
property changes, see § 362.6.

§ 362.20 Statement of property units
added and retired and their costs.

Upon forms like the one marked
‘‘B. V. Form No. 588,’’ (§ 362.300) car-
riers shall prepare and file with this
Commission, when directed, state-
ments that shall show for each valu-
ation section and for equipment:

(a) A list of property added since the
inventory or since the date of any such
previous list and its cost; (b) a list of
property retired or released since the
inventory or since the date of any such
previous list and its cost. The property
listed shall be stated in the terms of
the inventory and shall be so arranged
and classified as to correspond with the
inventory. Provision shall be made
under each account for inserting de-
scriptions of any new types of property
or units that may have been introduced
since the inventory. The entries to be

inserted in the columns headed ‘‘Prop-
erty Added’’ and ‘‘Property Retired’’
shall be taken from the Record of Prop-
erty Changes and shall correspond with
the data there recorded. The amounts
representing the costs inserted under
the heading ‘‘Property Added’’ shall be
those only that affect the investment
in road and equipment.

CROSS REFERENCES: For property added,
see § 362.102. For property retired, see
§ 362.104. For retirement quantities and costs
applicable to property retired other than
land, see §§ 362.105, 362.106. For costs applica-
ble to land retired, see § 362.108.

§ 362.21 Records and reports pre-
scribed applicable to all carriers.

The forms of the records and reports
prescribed in this part are those appli-
cable to steam roads only, and the in-
structions governing the use of those
records and reports have been ex-
pressed in terms that are likewise ap-
plicable to steam roads only. Neverthe-
less, the records and reports prescribed
and the instructions governing them,
after suitable modification to adapt
them to the varying terminology and
arrangement of the accounting classi-
fications prescribed by the Commis-
sion, shall apply with equal force to all
common carriers that are subject to
the act to regulate commerce.

FORMS AND REPORTS

§ 362.101 Form of report.

Upon forms like B. V. Form 588 Re-
vised (§ 362.300), size 11 by 17 inches the
carrier shall file with the Commission,
statements that will show for each
valuation section and for equipment:

(a) A list of property added since the
inventory or since the date of any such
previous list and its cost.

(b) A list of property retired or re-
leased since the inventory or since the
date of any such previous list and its
cost.

NOTE: Effective with forms prepared and
filed to report property changes made during
the year 1957, the requirements for filing
forms B. V. 588–R in duplicate was canceled,
the original only being required to be filed as
above.
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§ 362.102 Property added.
Property added shall be reported, to-

gether with its cost, separately from
property retired and shall be reported
by actual ‘‘in place’’ quantities in
terms of the units shown in the ‘‘List
of Units to be used in connection with
valuation order No. 3. Second Revised
Issue,’’ with descriptive detail to con-
form with that therein prescribed, or
as modified by § 362.129 of the instruc-
tions in this part.

CROSS REFERENCE: For statement of prop-
erty units added and retired and their costs,
see § 362.20.

§ 362.103 Cost of property added.
(a) The amounts reported as the cost

of property added shall be only those
that affect the investment in road and
equipment except as hereafter provided
with respect to lands, miscellaneous
physical property, and cost of road ac-
quired through purchase, merger, con-
solidation or reorganization, and re-
construction of road so acquired.

(b) The cost reported need be only
the total cost of each structure as de-
fined in § 362.121, the total cost for each
mass account as defined in § 362.120 of
the instructions, or as prescribed by
the subschedules.

(c) Except that when changes are re-
ported under the unit designation
‘‘lot,’’ the cost applicable to such unit
shall be also reported.

(d) The costs to be reported for bet-
terments shall be computed in accord-
ance with the rules in the effective ac-
counting regulations. With respect to
costs to be reported for track changes
in connection with betterments ap-
plied, the costs to be reported for ac-
count 9, Rails, shall be the cost of the
excess in weight of heavier rails laid in
replacement of lighter rails; for ac-
count 10. Other track material, the ex-
cess cost of heavier or improved track
material; and for account 11, Ballast,
the excess cost of improved ballast.
(Added by order of April 17, 1976.)

(e) A supplemental Form No. 588–R
shall be filed for account 9, Rails, ac-
count 10, Other track material, and ac-
count 11, Ballast, bringing the property
costs, as shown in the valuation
records of the Commission, into con-
formity with the costs recorded in the

books of account pursuant to revised
Instruction 2–19 of the accounting reg-
ulations. Carriers which recorded costs
as shown in valuation records in their
books of account at time of reorganiza-
tions shall file a supplemental Form
588–R for the period subsequent to the
reorganization.

CROSS REFERENCE: For statement of prop-
erty units added and retired and their costs,
see § 362.20. For subschedules, see § 362.118.

§ 362.104 Property retired.
Property retired shall be reported

separately from property added, and
shall also be reported in terms of the
units shown in the ‘‘List of Units’’
(§ 362.200(c)) previously referred to, with
descriptive details to conform with
those therein prescribed, except how-
ever, property included in the basic
valuation reports and subsequently re-
tired may be stated in terms of the
units shown therein. The retirement of
a complete structure individualized in
the basic reports need be described
only to the extent necessary to permit
ready identification of such structure
in the basic reports.

§ 362.105 Retirement quantities.
(a) In reporting retirements of prop-

erty which was included in the final
valuation reports of the Commission
the quantities thereof shall agree with
the quantities included in the final En-
gineering Report. If loss and waste is
included in the reported quantities, a
note to that effect shall be made.

(b) In reporting retirements of prop-
erty which was not included in the
final valuation reports of the Commis-
sion, but subsequently included in the
records and reports prepared in compli-
ance with valuation order No. 3, the
quantities shall conform with the
record covering the installation of such
property.

§ 362.106 Costs applicable to property
retired other than land.

(a) The costs to be reported applica-
ble to property retired other than land
shall be:

(1) In column 12, the cost of reproduc-
tion new for property included in the
basic valuation report, for equipment
report also the original cost in column
11.
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(2) In column 11, the cost included in
the records and reports prescribed by
valuation order No.3 for property in-
stalled since date of basic valuation.

(b) [Reserved]
(c) In determining the cost of prop-

erty retired from service when it is im-
practicable because of the relatively
large number and small size of units of
any kind to determine the specific cost
thereof, average costs may be used.

(d) When changes are reported under
the unit designation ‘‘lot,’’ the cost ap-
plicable to such unit shall be also re-
ported.

§ 362.107 Land for transportation pur-
poses.

(a) Changes in lands owned or used
for the purposes of a common carrier
including acquisitions of lands or
rights and lands retired, sold, or other-
wise transferred, shall be reported on
B. V. Form No. 588, subschedule ‘‘L,’’
(§ 361.300) attached hereto and made a
part hereof. This subschedule shall be
filed in duplicate with one copy carbon
backed. In the preparation of sub-
schedule ‘‘L’’ there shall be shown in
column 15 under the caption ‘‘Re-
marks’’ for lands acquired a statement
of the specific use to which such lands
have been put and for lands retired or
transferred from carrier use the dis-
position thereof, such as sales, trans-
fers to noncarrier, reversions, etc. Such
lands shall be designated by the map
number and parcel number shown
therefor in the basic Land Report if in-
cluded therein.

(b) Assessments for public improve-
ments applicable to lands owned or
used for common-carrier purposes shall
be reported on subschedule ‘‘L’’ in
total for each valuation section and by
years.

(c) Incidental land cost need not be
reported in detail; only the lump-sum
cost applicable to each parcel need be
shown.

§ 362.108 Costs applicable to land re-
tired.

The costs to be reported under the
heading ‘‘Property Retired’’ for items
of land shall be, the cost at the date of
dedication to public use, and sepa-
rately, the amount entered in the in-

vestment account to record therein the
retirement.

§ 362.109 Property transferred from
carrier use to noncarrier classifica-
tion and vice versa.

In reporting changes in carrier prop-
erty, transfers from noncarrier to car-
rier use shall be considered additions
and transfers from carrier use to non-
carrier classification shall be consid-
ered retirements and conversely when
reporting for noncarrier property.

§ 362.110 Jointly owned or jointly con-
structed property.

Changes in jointly owned or jointly
constructed property shall be reported
separately from other property. The
total quantities and total costs shall be
reported. The total cost shall be shown
in the description column and a state-
ment of the names of the owning or
participating companies, individuals or
political subdivisions with the amounts
or proportions owned and contributed
by each. The cost to be entered under
the heading ‘‘Property Added’’ shall be
the portion of the total cost borne by
the company for which the report is
made plus the cost of property relin-
quished and retired from service as a
direct result of the arrangement less
the salvage recovered therefrom, and
less the depreciation accrued on the
property. The net amount is part of the
total cost of the property to the car-
rier.

§ 362.111 Changes made in or to prop-
erty of other common carriers.

Where one carrier assumes the cost
of a change upon another carrier’s
property or where one or more carriers
participate with the owner in the cost
of a change in the latter’s property, the
full details of the property units in-
volved and their cost shall be reported
separately from other property changes
and the facts as to ownership and use
shall be stated.

§ 362.112 Changes in use of property.
(a) Changes in use of carrier prop-

erty, through leases from or to com-
mon carriers, shall be reported in suffi-
cient particularity to permit identi-
fication of the property by ownership
and physical characteristics in the
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basic valuation report or other valu-
ation records.

(b) Changes in the use of property
through leases from individuals, firms,
corporations, or others not common
carriers that are in effect at the date of
the report shall be appropriately re-
ported.

§ 362.113 Reconciliation with invest-
ment accounts.

The carrier shall prepare and file
with reports on B. V. Form 588
(§ 362.300) a general analysis of the dif-
ference between the charges and cred-
its in Columns 5, 11, and 12 of that form
and the increases or decreases in the
investment account during the report-
ing period. The detail of items forming
such difference shall be grouped under
appropriate descriptive headings ac-
cording to the nature of the difference.

§ 362.114 Roads acquired through pur-
chase, merger, consolidation, or re-
organization.

(a) Pursuant to sections 10 and 11 of
order No. 3 (§§ 362.11, 362.12) the changes
made in the property during the inter-
val between the date it was inventoried
to the former owner and the date
transferred to the vendee shall be re-
ported separately from the changes
made in such property subsequent to
its acquisition. In addition to such
changes there shall be reported sepa-
rately a statement of the property ac-
quired together with the money outlay
for constructing and improving such
property, which statement shall in-
clude the amounts representing the dif-
ference between the cost of acquisition
and such money outlay in the conven-
ience account styled ‘‘Difference be-
tween the price paid for property ac-
quired and the money outlay for con-
struction and improvement of that
property,’’ and also a statement de-
scribing the manner in which the
money outlays were ascertained and
the basis of distribution among the pri-
mary accounts that are applicable to
the property.

(b) If the property has been acquired
from individuals, firms, corporations or
others that were not common carriers
the statement shall show in addition to
the foregoing the manner in which an

inventory of the property was deter-
mined.

§ 362.115 Reconstruction of road ac-
quired through purchase, merger,
consolidation, or reorganization.

(a) Property changes incident to re-
construction of road acquired shall be
reported separately from all other
property changes. The units installed
and their costs and the units retired
and their costs shall be allocated on
such report to the primary accounts
applicable to the property and under
each such account they shall be sub-
divided to show:

(1) Property added in replacement of
like property and the retirements in
connection therewith.

(2) Property added in betterment of
existing property together with retire-
ments in connection therewith.

(b) With the exception of the fore-
going subdivision, the reporting of the
units and cost for the property added
and property retired shall conform to
the general rules set forth in this part
for other additions and retirements.

CROSS REFERENCE: For rules concurring ad-
ditions and betterments to and retirements
of units, see § 362.132.

§ 362.116 General expenditures (Ac-
counts 71 to 77, inclusive).

When items of general expenditures
have been included in a particular road
and equipment account as a part of the
cost of any specific property such
amount shall be separately stated
under each primary account on the
form and indication shall be given as to
the general nature of the items.

§ 362.117 Other changes.
The foregoing rules in this part re-

late to the manner of reporting prop-
erty changes, the cost of which affects
the investment in road and equipment
account. The rules relating to the man-
ner of reporting changes in miscella-
neous physical property are shown in
the special instructions in § 362.21 of
this chapter. If there have been other
changes which affect the condition and
value of the property, such changes
shall be reported separately, with their
costs, from those the cost of which af-
fects the investment in road and equip-
ment account, but in conformity with
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the general rules given in this part and
an explanation made of the accounting
performed in connection with such
changes.

§ 362.118 Subschedules.

Subschedules are provided by the in-
structions in this part for reporting
changes in land equipment and mis-
cellaneous physical property. Other
subschedules may be used for reporting
the foregoing and other classes of prop-
erty provided that they are first ap-
proved by the Commission as to form
and method of preparation. When sub-
schedules are used, total charges and
credits for each primary account shall
be shown upon B. V. Form No. 588
(§ 362.300) with appropriate reference to
the subschedules. Subschedules shall be
filed in duplicate with one copy carbon
backed.

§ 362.119 Division of road accounts.

For the purpose of conveniently indi-
cating the treatment to be accorded
different classes of property General
Account I, Road (except land), will be
considered as containing two distinct
classes of property; namely, ‘‘mass
property’’ and ‘‘structural property.’’
By mass property is meant property of
like kind and characteristics, the quan-
tities of which may be considered col-
lectively and reported as a single item.
By structural property is meant prop-
erty which from its nature must be in-
dividualized and reported separately
from property of like kind and charac-
teristics.

§ 362.120 Mass property.

This class of property shall be con-
strued generally to include the fol-
lowing:

(a) All items in Account 3, Grading.
(b) All items in Account 6, Bridges,

trestles, and culverts and Account 7.
Elevated structures, except as required
to be individualized and with respect to
which instructions are contained in the
‘‘List of Units’’ under this account.

(c) All items in Accounts 8, Tie; 9,
Rails; 10, Other track material; 11,
Ballast; 12, Track laying and surfacing.

(d) All items in Account 13, Fences,
snowsheds, and signs.

(e) All items in Account 26, Commu-
nication systems, except equipment of
dispatcher or large relay offices.

(f) All items in Account 27, Signals
and interlockers, except interlocking
plants.

(g) All items in Account 37, Roadway
machines; Account 38, Roadway small
tools; and paving in Account 39, Public
improvements—Construction.

§ 362.121 Structural property.
This class of property shall be con-

strued generally to include the fol-
lowing:

(a) Under Account 5, Tunnels and
subways, each tunnel or subway.

(b) Under Account 6, Bridges, tres-
tles, and culverts; Account 7, Elevated
structures; and Account 39, Public im-
provements—Construction, each bridge
or other structure required by the in-
structions in the ‘‘List of Units’’ under
Account 6, to be treated individually.

(c) Under Account 16, Station and of-
fice buildings, and Account 17, Road-
way buildings, each building except
those of minor importance which con-
form in size and character to an estab-
lished standard of construction.

(d) Under Account 18, Water stations,
each water station or water-treating
plant.

(e) Under Account 19, Fuel stations,
each fuel station.

(f) Under Account 20, Shops and en-
gine houses, each shop building, engine
house, turntable, cinder pit, or gas pro-
duction plant, each plant.

(g) Under Account 21, Grain ele-
vators, and Account 22, Storage ware-
houses, each building.

(h) Under Account 23, Wharves and
docks, and Account 23, Coal and ore
wharves, each wharf, dock, or pier.

(i) [Reserved]
(j) Under Account 26, Communication

systems, each dispatcher or larger
relay office.

(k) Under Account 27, Signals and
interlockers, each interlocking plant.

(l) [Reserved]
(m) Under Account 29, Power plants

each building, including power sub-
station buildings.

(n) Under Account 31, Power-trans-
mission systems, each shop plant or
each power system, including each
power-distribution system, power-line
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poles and fixtures system, and under-
ground conduits system.

(o) Under Account 35, Miscellaneous
structures, important structures as
may be appropriate.

(p) Under Account 44, Ship machin-
ery and Account 45, Power-plant ma-
chinery, each separate plant.

§ 362.122 Manner of reporting changes
in mass property.

Mass property shall be listed in total
by units for all years to cover the com-
plete period subsequent to valuation
date or since the date of any such pre-
vious list, unless specific instructions
to the contrary are given, and the
weighted average date (year) of instal-
lation shall be shown for each item ex-
cept for clearing, grubbing, grading, or
items in Account 12.

§ 362.123 Manner of reporting changes
in structural property.

(a) Each bridge, building, structure,
plant, or facility referred to in § 362.121
as ‘‘structural property’’ shall be re-
ported separately from every other
bridge, building, structure, plant, or fa-
cility, and the accessories attached
thereto, or forming a part thereof, such
as furniture, fixtures, equipment, and
appurtenances shall be grouped there-
with and reported in appropriate units
with descriptive detail as indicated in
the ‘‘List of Units’’ § 362.200(c).

(b) Structural property shall be re-
ported in such a manner as to show
date of installation of new facilities,
date (year) of additions and better-
ments made to existing facilities, and
date of retirements facilities or parts
thereof.

§ 362.124 Structural property additions
and betterments.

(a) In reporting additions and better-
ments to and retirements from struc-
tural property all changes affecting a
given bridge, building, structure, plant,
or facility shall be grouped under a
common description of such facility or
an appropriate reference to the same
by page and item number of the Engi-
neering Report. Each change shall be
separately recorded thereunder in
terms of the units and descriptions pre-
scribed in the ‘‘List of Units’’

(§ 362.200(c)) and the date (year) of each
change shall be noted.

(b) In reporting retirements of units
designated as structural property to
which additions and betterments have
been added since valuation date, the
net cost of such additions and better-
ments shall be stated separately from
the costs attaching to the unit as ex-
isting on valuation date or as installed
subsequently thereto.

§ 362.125 Structural property; major
renewals.

When an important building or struc-
ture has been retired and replaced due
to the renewal of its major portion, the
retirement entry shall show all parts of
the structure, including those left in
place for reuse; the addition shall in-
clude such reused parts, in order that
the units reported installed shall em-
brace all those in the facility as re-
stored to service. Reused units and
quantities must be separately stated
on the report.

§ 362.126 Valuation sections.
(a) Reports shall be prepared sepa-

rately for each valuation section shown
in the basic engineering report and for
those since established.

(b) Appropriate combinations of
present valuation sections should be
made within practical limitations, to
promote facility and economy, subject
to the approval of the Commission.

(c) Roadway machines and other
similar items may be reported
‘‘Unallocated’’ subject to the approval
of the Commission.

§ 362.127 Mileage changes.
Report shall be made of all changes

in track mileage divided to show sepa-
rately first main track, second main
track, third main track, fourth main
track, etc., and yard tracks and sid-
ings.

§ 362.128 Separations by sheets or sub-
schedules.

The following accounts or groups of
accounts should be reported on a single
sheet or series of sheets; Accounts 1
and 71 to 77, inclusive; 2, 21⁄2 (reproduc-
ible), and 39 (assessments); 21⁄2 (non-
reproducible), 3, and 5; 6 and 7; 8 to 13,
inclusive, and 39 (construction); 16, 17,
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and 35; 18 and 19; 20 to 22, inclusive; 23
and 24; 26; 27; 29; 31; 40 to 43, inclusive;
and, 44 and 45.

§ 362.129 Modifications of items and
units.

Modification in the items, units,
forms, and manner of reporting may be
made only with the approval of the
Commission.

§ 362.130 Inventory groups.

(a) The instructions pertaining to the
equipment accounts are based on the
group plan of recording and reporting
changes in such property.

(b) This plan contemplates the estab-
lishment of groups of cars, loco-
motives, etc., hereinafter referred to as
‘‘inventory groups.’’ A group once es-
tablished should remain unaltered ex-
cept to the extent of additions and bet-
terments to individual units and the
retirement of units. An inventory
group for property included in the final
Engineering Report shall be the group
established by the Commission as indi-
cated in the final Engineering Report.
For equipment acquired since valu-
ation date each class or series of like
units built under uniform plans and
specifications shall constitute a new
inventory group except that subdivi-
sions may be made for convenience in
accounting where a series is con-
structed at different plants or under
varying unit contract costs.

§ 362.131 Equipment acquired.

(a) Each inventory group established
for equipment shall be reported sepa-
rately from every other such group on
B. V. Form No. 588–R or with the de-
scriptive detail outlined in the List of
Units. Freight charges shall be sepa-
rately reported with the place built,
f.o.b. point and also the setting-up
point for locomotives and receiving
point for cars. The name of the vendor
shall be reported for equipment pur-
chased second hand.

(b) For rebuilt or converted units
constituting a new inventory group ref-

erence shall be made to the orginal
group.

§ 362.132 Additions and betterments to
and retirements of units.

The changes which occur in each es-
tablished inventory group such as addi-
tions, betterments, and retirements
made since valuation date or since the
group was established shall be reported
on B. V. Form No. 588–R or subschedule
B. There shall be recorded and reported
the data indicated by the captions on
the subschedule in summary form for
each year the current status of each
group, as a whole, with respect to the
number of units at the end of the year
and the changes during the year. There
shall be reported in column K a de-
scription of major additions and better-
ments applied during the year or pe-
riod. (See § 362.129.) Symbols may be
used to describe such additions and
betterments.

§ 362.133 Subschedule M.

(a) On B. V. Form No. 588, sub-
schedule M (§ 362.300) there shall be re-
ported the changes in the physical
property that is owned and ‘‘held for
purposes other than those of a common
carrier,’’ including the additions to,
and improvements of such property
during the period and the sales, trans-
fers, abandonments, or other disposi-
tions made of such property or any
part of it during the same interval.

(b) The information reported shall be
as prescribed by subschedule M and
shall be grouped as may be appropriate
under the following headings that shall
be inserted upon the form:

(1) Unimproved noncarrier lands.
(2) Improved noncarrier lands.
(3) Noncarrier improvements upon

land which is classified as devoted to
common-carrier purposes.

(4) Noncarrier improvements upon
lands belonging to others.

(5) Assessments for public improve-
ments applicable to noncarrier lands
shall be reported by lump sums for
each year.
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§ 362.200 List of units for use of car-
riers in the preparation of Comple-
tion Reports and the Record of
Property Changes.

(a) Order of Commission. (1) Valuation
Order No. 3 Second Revised Issue, pre-
scribing the regulations and instruc-
tions to govern the recording and re-
porting of all extensions and improve-
ments or other changes in physical
property of every common carrier sub-
ject to the Interstate Commerce Act,
provides in section 17, (§ 362.18) that
such carrier shall record on Completion
Reports the details of each change af-
fecting roadway property and equip-
ment turned over to, or retired from,
operation and of common carrier prop-
erty, transferred from one owner to an-
other; section 18, (§ 362.19) provides that
such carriers all establish a Record of
Property Changes to which shall be
transcribed from the Completion Re-
ports a record of the changes which af-
fect the property embraced in each
valuation section.

(2) Supplement No. 5 to Valuation
Order No. 3, Second Revised Issue, pro-
vides that carriers shall report to the
Commission on B. V. Form 588
(§ 362.300) the changes that have been
made in the physical property since the
date fixed for the basic inventory of
the property or since the date of any
such previous report.

(3) For the purpose of establishing a
uniform manner of recording and re-
porting such details: It is ordered, That:

(i) Each and every such carrier and
each and every such receiver or oper-
ating trustee of any such carrier, be,
and is hereby required, to record such
changes in property subsequent to De-
cember 31, 1932, in accordance with the
list of property units attached hereto
and made a part hereof.

(ii) Each and every carrier of the
class described and referred to herein
and each and every receiver or oper-
ating trustee of any such carrier whose
Completion Reports, Record of Prop-
erty Changes, or reports on B. V. Form
588 (§ 362.300), have not been prepared
for a given year or period as of the ef-
fective date of this order may prepare
such records and reports in accordance
with this list of property units.

(b) Explanation. (1) The units referred
to herein are those prescribed for use of

carriers in the preparation of Comple-
tion Reports, and also for the Record of
Property Changes, and B. V. Form 588–
R (§ 362.300) except as otherwise noted.

(2) The items and units listed are to
be considered as merely representative
and not as excluding from any account
necessary analogous items which are
omitted from the list. Where additional
units are desired in a given account,
appropriate designations may be se-
lected, preferably from the lists in
other accounts.

(3) If type symbol designations are
used as descriptive of the character and
size of items, complete and detail de-
scription of what comprises each type
shall be prepared, shall be filed with
and be subject to the approval of the
Commission.

(4) In the following list of units, the
phrases shown in the parentheses after
each item are indicative of the descrip-
tive information required and the sub-
division by classes for each item.

(5) All fixed property must be re-
ported by definite location. Where nec-
essary to supplement descriptions, ref-
erence to available plans and specifica-
tions should be shown on Completion
Report.

(6) Materials salvaged from property
retired when reused shall be designated
as ‘‘second hand.’’ Parts of a structure
left in place and reused in connection
with property retired and replaced
shall be designated as ‘‘reused.’’

(c) List of units by account numbers.

Account 1. Engineering (No units are re-
quired for this account.)

Account 2. Land for Transportation Pur-
poses

Account 3. Grading
See accounts 6 and 26.
Account 5. Tunnels and Subways
Account 6. Bridges, Trestles, and Culverts
Account 7. Elevated Structures
See account 6.
Account 8. Ties
Account 9. Rails
Account 10. Other Track Material
Account 11. Ballast
Account 12. Tracklaying and Surfacing
Account 13. Fences, Snowsheds, and Signs
Account 16. Station and Office Buildings
Account 17. Roadway Buildings
Account 18. Water Stations
Account 19. Fuel Stations
Account 20. Shops and Engine Houses
Account 21. Grain Elevators
Account 22. Storage Warehouses
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Account 23. Wharves and Docks
Account 24. Coal and Ore Wharves
Account 26. Communications Systems
Account 27. Signals and Interlockers
Account 29. Power Plants
Account 31. Power-Transmission Systems
Account 35. Miscellaneous Structures
Account 37. Roadway Machines
Account 38. Roadway Small Tools
Account 39. Public Improvements; Con-

struction
Account 40. Revenues and Operating Ex-

penses During Construction
Account 42. Reconstruction of Road Prop-

erty Acquired
Account 43. Other Expenditures; Road
Account 44. Shop Machinery
Account 45. Power-Plant Machinery

EQUIPMENT ACCOUNTS

Account 51. Steam Locomotives
Account 52. Other Locomotives
Account 53. Freight-Train Cars
Account 54. Passenger-Train Cars
Account 56. Floating Equipment
Account 57. Work Equipment
Account 58. Miscellaneous Equipment
Accounts 71, 72, 73, 74, 75, 76, 77.

NOTE: Under these accounts there shall be
recorded descriptive details which shall
clearly set forth the character and the na-
ture of the items and in such particulars as
to distinguish as between payments for serv-
ice, for supplies consumed, and for
inventoriable property. With respect to
items falling within the last-named class ap-
propriate unit designations shall be selected
from the items shown under other accounts.

When items of general expenditures have
been included in any road or equipment ac-

counts as part of the cost of any specific
property, such items shall be separately
stated and the nature appropriately de-
scribed.

§ 362.300 List of forms.

Exhibit A—Authority for Expenditure.
Exhibit A–1—Detailed Estimate.
Exhibit B—Register of Authorities for Ex-

penditure.
Exhibit C—Roadway Completion Report.
Exhibit C–1—Roadway Completion Report.
Exhibit D—Completion Report of Changes

made in equipment for six months.
Exhibit E—Record of Property Changes.
B. V. Form No. 586—Report of roadway com-

pletion reports covering changes for six
months.

B. V. Form No. 587—List of equipment com-
pletion reports covering changes for six
months.

B. V. Form 588, Subschedule B (revised)—
Equipment changes.

B. V. Form 588, Subschedule L (revised)—
Statement showing changes in lands owned
or used for the purpose of a common car-
rier.

B. V. Form 588, Subschedule M (revised)—
Statement showing changes in physical
property of owning company held for pur-
poses other than those of a common carrer.

B. V. Form 588, Subschedule N (revised)—
Statement showing changes in leases.

B. V. Form 588–R—Statement showing prop-
erty changes for a certain period.

B. V. Form No. 589—Annual statement of
charges and credits to the investment ac-
count for property brought into or retired
from operation in a State.
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SUBCHAPTER T—REGULATIONS UNDER SECTION 32 OF THE
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935

PART 365—FILING REQUIREMENTS
AND MINISTERIAL PROCEDURES
FOR PERSONS SEEKING EXEMPT
WHOLESALE GENERATOR STATUS

Sec.
365.1 Purpose.
365.2 Definitions.
365.3 Contents of application and procedure

for filing.
365.4 Effect of filing.
365.5 Amendment of applications.
365.6 Commission action.
365.7 Notification of Commission action to

the Securities and Exchange Commis-
sion.

365.8 Procedure for notifying Commission of
material change in facts.

AUTHORITY: 15 U.S.C. 79.

SOURCE: Order 550, 58 FR 8906, Feb. 18, 1993,
unless otherwise noted.

§ 365.1 Purpose.

The purpose of part 365 is to imple-
ment section 32 of the Public Utility
Holding Company Act of 1935, as added
by section 711 of the Energy Policy Act
of 1992.

§ 365.2 Definitions.

(a) For the purpose of this part terms
will have the same meaning as defined
in the Public Utility Holding Company
Act of 1935, as amended by the Energy
Policy Act of 1992, except as provided
in paragraph (b) of this section.

(b) For the purpose of this part:
(1) Commission means the Federal En-

ergy Regulatory Commission; and
(2) Receipt of an application means the

date on which the Commission receives
the application or an amendment al-
lowed for good cause shown and the ap-
plicable filing fee, if any; and

(3) Affected State commission means
the State commission of each state in
which a generating facility owned and/
or operated by the applicant is located;
each State commission regulating the
retail rates of an electric utility that
will purchase power from the appli-
cant, if known at the time of applica-
tion; and, each State commission regu-

lating a retail utility that is affiliated
with the applicant.

[Order 550, 58 FR 8906, Feb. 18, 1993, as
amended by Order 591, 61 FR 57327, Nov. 6,
1996]

§ 365.3 Contents of application and
procedure for filing.

(a) A person seeking status as an ex-
empt wholesale generator (applicant)
must file with the Commission, and
serve on the Securities and Exchange
Commission and any affected State
commission, the following:

(1) A sworn statement, by a rep-
resentative legally authorized to bind
the applicant, attesting to any facts or
representations presented to dem-
onstrate eligibility for EWG status, in-
cluding:

(i) A representation that the appli-
cant is engaged directly, or indirectly
through one or more affiliates as de-
fined in section 2(a)(11)(B) of the Public
Utility Holding Company Act of 1935,
and exclusively in the business of own-
ing or operating, or both owning and
operating, all or part of one or more el-
igible facilities and selling electric en-
ergy at wholesale;

(ii) Any exceptions for foreign sales
of power at retail; and

(iii) If the applicant intends to sat-
isfy the ‘‘and selling electric energy at
wholesale’’ requirement of paragraph
(a)(1)(i) as a person engaged exclusively
in operating all or part of one or more
eligible facilities, a representation that
the operator has an agency relation-
ship with the person (or persons) who
sells electric energy at wholesale from
the eligible facility (or facilities).

(2) A brief description of the facility
or facilities which are or will be eligi-
ble facilities owned and/or operated by
the applicant including:

(i) The related transmission inter-
connection components;

(ii) Any lease arrangements involving
the facilities, including leases to one or
more public utility companies; and

(iii) Any electric utility company
that is an affiliate company or asso-
ciate company of the applicant.
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(b) If a rate or charge for, or in con-
nection with, the construction of a fa-
cility described in paragraph (a)(2) of
this section, or for electric energy pro-
duced by a facility described in para-
graph (a)(2) of this section (other than
any portion of a rate or charge which
represents recovery of the cost of a
wholesale rate or charge), was in effect
under the laws of any State on October
24, 1992, or if any portion of a facility
described in paragraph (a)(2) of this
section is owned or operated by an
electric utility company that is an af-
filiate or associate company of the ap-
plicant, the applicant must also file a
copy of a specific determination from
every State commission having juris-
diction over any such rate or charge, or
if the rate or charge is a rate or charge
of an affiliate of a registered holding
company, a specific determination
from every State commission having
jurisdiction over the retail rates and
charges of the affiliates of the reg-
istered holding company, that allowing
the facility to be an eligible facility:

(1) Will benefit consumers,
(2) Is in the public interest, and
(3) Does not violate State law.
(c) Applications for exempt wholesale

generator status must also include a
copy of a notice of the application suit-
able for publication in the FEDERAL
REGISTER. The notice must state the
applicant’s name, the date of the appli-
cation, and a brief description of the
applicant and the facility or facilities
which are or will be eligible facilities
owned and/or operated by the appli-
cant. The applicant must also submit a
copy of its notice on a 31⁄2′ diskette in
ASCII format. Each diskette must be
clearly marked with the name of the
applicant and the words ‘‘notice of fil-
ing.’’ The notice must be in the fol-
lowing form:

(Name of Applicant)
Docket No. EG–

Notice of Application for Commission Deter-
mination of Exempt Wholesale Generator
Status

On (date application was filed), (name and
address of applicant) filed with the Federal
Energy Regulatory Commission an applica-
tion for determination of exempt wholesale
generator status pursuant to part 365 of the
Commission’s regulations.

[Brief description of the applicant and the
facility or facilities which are or will be eli-
gible facilities owned and/or operated by the
applicant, including reference and citation
to any applicable State commission deter-
minations.]

Any person desiring to be heard concerning
the application for exempt wholesale gener-
ator status should file a motion to intervene
or comments with the Federal Energy Regu-
latory Commission, 825 North Capitol Street,
NE., Washington, DC 20426, in accordance
with §§ 385.211 and 385.214 of the Commission’s
Rules of Practice and Procedure. The Com-
mission will limit its consideration of com-
ments to those that concern the adequacy or
accuracy of the application. All such mo-
tions and comments should be filed on or be-
fore llll and must be served on the appli-
cant. Any person wishing to become a party
must file a motion to intervene. Copies of
this filing are on file with the Commission
and are available for public inspection.
[Order 550, 58 FR 8906, Feb. 18, 1993, as
amended by Order 550-A, 58 FR 21255, Apr. 20,
1993]

§ 365.4 Effect of filing.
A person applying in good faith for a

Commission determination of exempt
wholesale generator status will be
deemed to be an exempt wholesale gen-
erator from the date of receipt of the
application until the date of Commis-
sion action pursuant to § 365.5.

§ 365.5 Amendment of applications.
The Commission will allow amend-

ments of applications for good cause
shown without payment of additional
filing fees. If the amendment is accept-
ed, notice of the amended application
will be published in the FEDERAL REG-
ISTER, with further opportunity for
comments.

[Order 591, 61 FR 57328, Nov. 6, 1996]

§ 365.6 Commission action.
If the Commission has not issued an

order granting or denying an applica-
tion within 60 days of receipt of the ap-
plication, the application will be
deemed to have been granted.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§ 365.7 Notification of Commission ac-
tion to the Securities and Exchange
Commission.

The Secretary of the Commission
will notify the Securities and Exchange
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Commission whenever a person is de-
termined to be an exempt wholesale
generator.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§ 365.8 Procedure for notifying Com-
mission of material change in facts.

If there is any material change in
facts that may effect an EWG’s eligi-
bility for EWG status under section 32

of the Public Utility Holding Company
Act of 1935, the EWG must within 60
days: apply for a new determination of
EWG status; file a written explanation
of why the material change in facts
does not affect the EWG’s status; or
notify the Commission that it no
longer seeks to maintain EWG status.

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]
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SUBCHAPTER W—REVISED GENERAL RULES

PART 375—THE COMMISSION

Subpart A—General Provisions

Sec.
375.101 The Commission.
375.102 Custody and authentication of Com-

mission records.
375.103 Official seal.
375.104 Transfer of proceedings from other

agencies to the Commission.
375.105 Filings.

Subpart B—Procedures Under the
Government in the Sunshine Act

375.201 Purpose.
375.202 Definitions and limitations on defi-

nitions.
375.203 Open meetings.
375.204 Notice of meetings.
375.205 Closed meetings.
375.206 Procedures to close meetings.

Subpart C—Delegations

375.301 Purpose and subdelegations.
375.302 Delegations to the Secretary.
375.303 Delegations to the Chief Account-

ant.
375.304 Delegations to the Chief Administra-

tive Law Judge.
375.305 Delegations to the Solicitor.
375.307 Delegations to the Director of the

Office of Pipeline Regulation.
375.308 Delegations to the Director of the

Office of Electric Power Regulation.
375.309 Delegations to the General Counsel.
375.310 Delegations to the Director of the

Office of Economic Policy.
375.311 Delegations during emergency condi-

tions.
375.312 Delegations to the Director, Office of

External Affairs.
375.313 Delegations to the Executive Direc-

tor.
375.314 Delegations to the Director of the

Office of Hydropower Licensing.

AUTHORITY: 5 U.S.C. 551–557; 15 U.S.C. 717–
717w, 3301–3432; 16 U.S.C. 791–825r, 2601–2645; 42
U.S.C. 7101–7352.

SOURCE: 45 FR 21217, Apr. 1, 1980, unless
otherwise noted.

Subpart A—General Provisions

§ 375.101 The Commission.
(a) Establishment. The Federal Energy

Regulatory Commission is an inde-
pendent regulatory commission within

the Department of Energy established
by section 401 of the DOE Act.

(b) Offices. The principal office of the
Commission is at 825 North Capitol
Street, NE., Washington, D.C. 20426.
Regional offices are maintained at At-
lanta, Ga., Chicago, Ill., Fort Worth,
Texas, New York, N.Y., and San Fran-
cisco, Calif.

(c) Hours. Unless the Chairman other-
wise directs, the offices of the Commis-
sion are open each day, except Satur-
days, Sundays, and Holidays, from 8:30
a.m. to 5:00 p.m.

(d) Sessions. The Commission may
meet and exercise its powers at any
place in the United States. The time
and place of meetings of the Commis-
sion are announced in advance as pro-
vided in § 375.204.

(e) Quorum. A quorum for the trans-
action of business consists of at least
three members present.

(f) Action by Commissioners or rep-
resentatives. The Commission may, by
one or more of its members or by such
agents as it may designate, conduct
any hearing, or other inquiry necessary
or appropriate to its functions, except
that nothing in this paragraph
supercedes the provisions of section
556, of Title 5, United States Code re-
lating to Administrative Law Judges.

§ 375.102 Custody and authentication
of Commission records.

(a) Custody of official records. (1) The
Secretary shall have custody of the
Commission’s seal, the minutes of all
action taken by the Commission, the
transcripts, electronic recordings, or
minutes of meetings closed to public
observation, its rules and regulations,
and its administrative orders.

(2) The Executive Director shall have
custody of records of the Commission
except records designated in paragraph
(a)(1) of this section.

(b) Authentication of Commission ac-
tion. All orders and other actions of the
Commission shall be authenticated or
signed by the Secretary or the Sec-
retary’s designee.
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§ 375.103 Official seal.

The Commission hereby prescribes as
its official seal, judicial notice of
which shall be taken pursuant to sec-
tion 401(e) of the DOE Act, the imprint
illustrated below and described as fol-
lows:

A circle, the outside border of which shall
consist of two concentric circles enclosing
the words ‘‘Department of Energy’’ and
‘‘Federal Energy Regulatory Commission.’’
Within the inner circle shall appear a styl-
ized eagle with head facing to its right. Its
body shall be in the shape of a tapered
shield, widest at the top, consisting of nine
vertical stripes. The top of the shield con-
tains five equally-spaced light color stars
representing the five members of the Com-
mission appointed by the President under
Title IV of the DOE Act. Identical stylized
wings appear on either side of the shield,
each incorporating twenty stylized feathers
protruding from a solid color wing-like
shape. Below the eagle shall appear five
squares, arranged in a horizontal line. Each
of these squares shall contain a circle rep-
resenting an area of the Commission’s re-
sponsibility. The first square at the left of
the line shall include a stylized representa-
tion of a pipeline; the second square shall
represent a hydroelectric power facility; the
third, and center square, shall represent a
natural gas flame; the fourth square shall
represent a drilling rig; the fifth square shall
represent a stylized lightning bolt.

§ 375.104 Transfer of proceedings from
other agencies to the Commission.

(a) Transfer of pending proceedings.
Pursuant to the authorization provided
in section 705(b)(2), and the provisions
of section 705(b)(1) of the DOE Act, all
proceedings and applications pending

at the time such Act took effect, before
any department, agency, commission,
or component thereof, the functions of
which have been transferred to the
Commission by the Act, have been
transferred in accordance with the
joint regulations issued by the Com-
mission and the Secretary of Energy on
October 1, 1977. Those joint regulations
appear as an appendix to this section.

(b) Substitution of Commission for other
agencies in court proceedings. Pursuant
to section 705(e) of the DOE Act, the
Commission authorizes the Solicitor of
the Commission to file the appropriate
pleadings to substitute the Commission
for the Interstate Commerce Commis-
sion or the Federal Power Commission
as necessary in any pending court liti-
gation, responsibility for which is
transferred to the Commission.

APPENDIX TO § 375.104

PART 1000—TRANSFER OF PROCEEDINGS TO THE
SECRETARY OF ENERGY AND THE FEDERAL EN-
ERGY REGULATORY COMMISSION

§ 1000.1 Transfer of proceedings.
(a)Scope. This part establishes the transfer

of proceedings pending with regard to those
functions of various agencies which have
been consolidated in the Department of En-
ergy and identifies those proceedings which
are transferred into the jurisdiction of the
Secretary and those which are transferred
into the jurisdiction of the Federal Energy
Regulatory Commission.

(b) Proceedings transferred to the Secretary.
The following proceedings are transferred to
the Secretary:

(1) All Notices of Proposed Rulemaking,
pending and outstanding, which have been
proposed by the Department of Energy;

(2) All Notices of Inquiry which have been
issued by the Department of Energy;

(3) All Requests for Interpretations which
have been filed pursuant to 10 CFR part 205,
subpart F, and on which no interpretation
has been issued, with the Office of General
Counsel of the Department of Energy;

(4) All Applications for Exception Relief
which have been filed pursuant to 10 CFR
part 205, subpart D, and on which no final de-
cision and order has been issued, with the Of-
fice of Exceptions and Appeals of the Depart-
ment of Energy;

(5) All petitions for special redress, relief
or other extraordinary assistance which have
been filed pursuant to 10 CFR part 205, sub-
part R, and on which no order has been
issued, with the Office of Private Grievances
and Redress of the Department of Energy;
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(6) All appeals from Remedial Orders, Ex-
ception Decisions and Orders, Interpreta-
tions issued by the Office of General Counsel,
and other agency orders which have been
filed pursuant to 10 CFR part 205, subpart H,
and on which no order has been issued prior
to October 1, 1977, with the Office of Excep-
tions and Appeals of the Department of En-
ergy;

(7) All applications for modification or re-
scission of any DOE order or interpretation
which have been filed pursuant to 10 CFR
part 205, subpart J, and on which no order
has been issued prior to October 1, 1977, with
the Office of Exceptions and Appeals of the
Federal Energy Administration;

NOTE: For a document relating to proce-
dures for natural gas import and export pro-
ceedings see 42 FR 61856, Dec. 7, 1977.

(8) All applications for temporary stays
and stays which have been filed pursuant to
10 CFR part 205, subpart I, and on which no
order has been issued, with the Office of Ex-
ceptions and Appeals of the Department of
Energy;

(9) All applications which have been filed
with the Office of Regulatory Programs of
the Department of Energy and on which no
final order has been issued;

(10) All investigations which have been in-
stituted and have not been resolved by the
Office of Compliance of the Department of
Energy;

(11) All Notices of Probable Violation
which have been issued prior to October 1,
1977, by the Office of Compliance of Depart-
ment of Energy;

(12) All Notices of Proposed Disallowance
which have been issued prior to October 1,
1977, by the Office of Compliance of Depart-
ment of Energy;

(13) All Prohibition Orders which have been
issued pursuant to 10 CFR part 303 and as to
which no Notice of Effectiveness has been
issued;

(14) From the Department of the Interior:
(i) The tentative power rate adjustments

for the Central Valley Project, California,
proposed on September 12, 1977 (42 FR 46619,
September 16, 1977).

(15) From the Interstate Commerce Com-
mission:

(i) Ex Parte No. 308 (Sub-No. 1)—Investiga-
tion of Common Carrier Pipelines.

(16) From the Federal Power Commission:
(i) Cases:
(A) Northwest Pipeline Corporation, Dock-

et No. CP75–340.
(B) Midwestern Gas Transmission Co.,

Docket No. CP77–458, et al.
(C) St. Lawrence Gas Company, Docket No.

G–17500.
(D) U.S.D.I. Bonneville Power Administra-

tion, Docket No. E–9563.
(E) U.S.D.I. Southwestern Power Adminis-

tration, Docket No. E–7201.

(F) U.S.D.I. Southeastern Power Adminis-
tration, Docket No. E–6957.

(G) Tenneco InterAmerica, Inc., Docket
No. CP77–561.

(ii) Applications:
(A) Maine Public Service Co., Docket No.

E–6751, (ERA Docket No. IE–78–1).
(B) Northern States Power Co., Docket No.

E–9589, (ERA Docket No. IE–78–2).
(C) Arizona Public Service Co., Docket No.

IT–5331, (ERA Docket No. IE–78–3).
(D) Niagara Mohawk Power Corp., Docket

No. E–7022, (ERA Docket No. IE–77–6).
(E) Maine Public Service Co., Docket No.

IT–6027, (ERA Docket No. PP–12).
(F) Boise Cascade, Docket No. E–7765, (ERA

Docket No. PP–52).
(G) Bonneville Power Administration,

Docket No. IT–5959, (ERA Docket No. PP–10).
(H) EPR—Oregon (Geothermal Steam

Leases).
(I) EPR—Utah (Geothermal Steam Leases).
(J) EPR—Idaho (Geothermal Steam

Leases).
(K) EPR—Oregon (Geothermal Steam

Leases).
(L) EPR—Idaho (Geothermal Steam

Leases).
(iii) Rulemakings:
(A) Implementation of sections 382(b) and

382(c) of the Energy Policy and Conservation
Act of 1971. Docket No. RM77–3.

(B) Naw Form Nos:
151, Docket No. RM76–19.
153, Docket No. RM76–27.
154, Docket No. RM36–33.
156, Docket No. RM76–32.
157, Docket No. RM76–21.
158, Docket No. RM76–31.
159, Docket No. RM76–23.
160, Docket No. RM76–20.
161, Docket No. RM76–26.
162, Docket No. RM76–34.
155, Docket No. RM76–28.
163, Docket No. RM76–30.
164, Docket No. RM76–25.
(C) Procedures for the Filing of Federal

Rate Schedules Docket No. RM77–9.
(iv) Project withdrawals and power site

revocations:
(A) Project 1021, 1226, 1606, and 1772—(Wyo-

ming)—U.S. Forest Service (Applicant).
(B) Project Nos. 1021, 1226, 1606, and 1772—

(Wyoming)—U.S. Forest Service (Applicant).
(C) Project Nos. 220 and 691—(Wyoming)—

Cliff Gold Mining Co. (Applicant for P–691)
The Colowyo Gold Mining Co. (Applicant for
P–220).

(D) Project No. 1203—(Wyoming)—F. D.
Foster (Applicant).

(E) Project No. 1241—(Wyoming)—F. B.
Hommel (Applicant).

(F) Project No. 847—(Oregon)—H. L. Vorse
(Applicant).

(G) Project No. 907—(Colorado)—S. B. Col-
lins (Applicant).
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(H) Project No. 941—(Colorado)—Marian
Mining Company (Applicant).

(I) Project Nos. 347 and 418—(Colorado)—
Jones Brothers (Applicant for P–347) Frank
Gay et al. (Applicant for P–418).

(J) Project Nos. 373, 521, 937, 1024, 1415, 1546,
1547, and 1025—( )—U.S. Forest (Applicant).

(K) Project No. 163—(Colorado)—James F.
Meyser and Edward E. Drach (Applicants).

(L) Project Nos. 385, 445, 506, 519, 1220, 1296,
1418, 1519, 1576, 1615, 1616, 1618, 1678, 1682, and
1750—(Colorado)—U.S. Forest Service (Appli-
cant).

(M) DA–117—(Alaska)—Bureau of Land
Management (Applicant).

(N) Project No. 114—(Alaska)—Elizabeth H.
Graff et al. (Applicant).

(O) DA–222—(Washington)—Bureau of Land
Management (Applicant).

(P) DA–562—(Oregon)—U.S. Geological Sur-
vey (Applicant).

(Q) DA–601—(Idaho)—Bureau of Land Man-
agement (Applicant).

(R) DA–509—(Colorado)—Fed. Highway
Admin. (Applicant).

(S) DA–616—(Idaho)—U.S. Forest Service
(Applicant).

(T) DA–1—(South Carolina)—U.S. Forest
Service (Applicant).

(U) DA–1116—(California)—U.S. Geological
Survey (Applicant).

(V) DA–154—(Arizona)—U.S. Geological
Survey (Applicant).

(W) DA–1098—(California)—Merced Irriga-
tion District (Applicant).

(c) Proceedings transferred to the Commission.
There are hereby transferred to the jurisdic-
tion of the Federal Energy Regulatory Com-
mission the following proceedings:

(1) From the Interstate Commerce Com-
mission:

(i) Ex Parte No. 308—Valuation of Common
Carrier Pipelines.

(ii) I&S 9164—Trans Alaska Pipeline Sys-
tem—Rate Filings (including I&S 9164 (Sub-
No. 1), NOR 36611, NOR 36611 (Sub-No. 1).
NOR 36611 (Sub-No. 2), NOR 36611 (Sub-No. 3),
NOR 36611 (Sub-No. 4)).

(iii) I&S 9089—General Increase, December
1975, Williams Pipeline Company.

(iv) I&S 9128—Anhydrous Ammonia, Gulf
Central Pipeline Company.

(v) NOR 35533 (Sub-No. 3)—Petroleum Prod-
ucts, Southwest & Midwest Williams Pipe-
line.

(vi) NOR 35794—Northville Dock Pipeline
Corp. et al.

(vii) NOR 35895—Inexco Oil Company v.
Belle Fourche Pipeline Co. et al.

(viii) NOR 36217—Department of Defense v.
Interstate Storage & Pipeline Corp.

(ix) NOR 36423—Petroleum Products South-
west to Midwest Points.

(x) NOR 36520—Williams Pipeline Com-
pany—Petroleum Products Midwest.

(xi) NOR 36553—Kerr-McGee Refining Cor-
poration v. Texoma Pipeline Co.

(xii) Suspension Docket 67124—Williams
Pipeline Co.—General Increase.

(xiii) Valuation Docket 1423—Williams
Pipeline Company (1971–1974 inclusive).

(2) To remain with the Commission until
forwarding to the Secretary:

The following proceedings will continue in
effect under the jurisdiction of the Commis-
sion until the timely filing of all briefs on
and opposing exceptions to the initial deci-
sion of the presiding Administrative Law
Judge, at which time the Commission shall
forward the record of the proceeding to the
Secretary for decision on those matters
within his jurisdiction:

(i) El Paso Eastern Co., et al., Docket No. CP
77–330, et al.

(ii) Tenneco Atlantic Pipeline Co., et al.,
Docket No. CP 77–100, et al.

(iii) Distrigas of Massachusetts Corp., et al.,
Docket No. CP 70–196, et al.

(iv) Distrigas of Massachusetts Corp., et al.,
Docket No. CP 77–216, et al.

(v) Eascogas LNG, Inc., et al., Docket No.
CP 73–47, et al.

(vi) Pacific Indonesia LNG Co., et al., Docket
No. CP74–160, et al., (except as provided in
paragraph (c)(3) of this section).

(3) The Amendment to Application of West-
ern LNG Terminal Associates, filed on No-
vember 11, 1977, in Pacific Indonesia LNG Co.,
et al., FPC Docket No. CP74–160, et al., ERA
Docket No. 77–001–LNG, is transferred to the
jurisdiction of the Commission until timely
filing of all briefs on and opposing exceptions
to the Initial Decision of the presiding Ad-
ministrative Law Judge on that Amendment,
at which time the Commission shall forward
a copy of the record of that proceeding to the
Secretary of Energy for decision on those
matters within his jurisdiction. (If the Com-
mission waives the preparation of an initial
decision, the Commission will forward a copy
of the record after completion of the hearing,
or after the timely filing of any briefs sub-
mitted to the Commission, whichever occurs
later.)

(d) Residual clause. All proceedings (other
than proceedings described in paragraphs (b)
and (c) of this section) pending with regard
to any function of the Department of En-
ergy, the Department of Energy, Department
of the Interior, the Department of Com-
merce, the Department of Housing and
Urban Development, the Department of
Navy, and the Naval Reactor and Military
Applications Programs which is transferred
to the Department of Energy (DOE) by the
DOE Organization Act, will be conducted by
the Secretary. All proceedings (other than
proceedings described in paragraphs (b) and
(c) of this section) before the Federal Power
Commission or Interstate Commerce Com-
mission will be conducted by the Federal En-
ergy Regulatory Commission.

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00820 Fmt 8010 Sfmt 8002 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



829

Federal Energy Regulatory Commission § 375.203

(Department of Energy Organization Act,
Pub. L. 95–91; EO 12009, 42 FR 46267)

[42 FR 55534, Oct. 17, 1977, as amended at 43
FR 21434, May 18, 1978; 43 FR 21658, May 19,
1978]

§ 375.105 Filings.
(a) Filings in pending proceedings. All

filings in proceedings referred to in
§ 375.104 shall be made with the Sec-
retary.

(b) Filings in connection with functions
transferred to the Commission. All per-
sons required to file periodic or other
reports with any agency or commission
whose functions are transferred under
such Act to the Commission shall file
such reports which relate to those
transferred functions with the Sec-
retary. The Commission hereby con-
tinues in effect all previously-approved
forms for making periodic or other re-
ports.

(c) Where to make filings. All filings of
documents with the Commission shall
be made with the Secretary. The ad-
dress for filings to be made with the
Secretary is: Secretary, Federal En-
ergy Regulatory Commission, 825 N.
Capitol St., NE., Washington, DC 20426.
Where a document to be filed with the
Secretary is hand-delivered, it shall be
submitted to room 3110, 825 North Cap-
itol Street, NE., Washington, DC 20426.
Documents received after regular busi-
ness hours are deemed to have been
filed on the next regular business day.

Subpart B—Procedures Under the
Government in the Sunshine Act

§ 375.201 Purpose.
The purpose of this subpart is to set

forth the Commission procedures for
conduct of its official business in ac-
cordance with the provisions of 5
U.S.C. 552b. The Commission may
waive the provisions set forth in this
subpart to the extent authorized by
law.

§ 375.202 Definitions and limitations
on definitions.

(a) Definitions. For purposes of this
subpart:

(1) Meeting means the deliberations of
at least a quorum of the Commission
where such deliberations determine or
result in the joint conduct of official

Commission business, except that such
term does not include deliberations to
determine whether to conduct a closed
meeting.

(2) Portion of a meeting means the con-
sideration during a meeting of a par-
ticular topic or item separately identi-
fied in the notice of Commission meet-
ing described in § 375.204.

(3) Open when used in the context of
a Commission meeting or a portion
thereof, means the public may attend
and observe the deliberations of the
Commission during such meeting or
portion of a meeting consistent with
the provisions of § 375.203.

(4) Closed when used in the context of
a Commission meeting or a portion
thereof, means that the public may not
attend or observe the deliberations of
the Commission during such meeting
or portion of such meeting.

(b) Limitations on other definitions in
this chapter. For purposes of this sub-
part:

(1) Transcripts, minutes and elec-
tronic recordings of Commission meet-
ings (whether or not prepared at the di-
rection of the Commission) are not
part of the ‘‘formal record’’ as defined
in § 388.101(c) of this chapter; and

(2) Transcripts, minutes and elec-
tronic recordings of Commission meet-
ings (whether or not prepared at the di-
rection of the Commission) are not
part of the ‘‘public record’’ of the Com-
mission as defined in § 388.105(b)) of this
chapter.

[45 FR 21217, Apr. 1, 1980, as amended by
Order 225, 47 FR 19058, May 3, 1982]

§ 375.203 Open meetings.

(a) General rule. Except as provided in
§ 375.206, meetings of the Commission
will be open meetings.

(b) Public participation in open meet-
ings. (1) Members of the public are in-
vited to listen and observe at open
meetings.

(2)(i) Subject to the provisions of
paragraphs (b)(2) (ii), (iii), and (iv) of
this section, members of the public
may record discussions at Commission
meetings by means of electronic or
other devices (including tape recorders,
stenotype, stenomask, or shorthand).
The photographing of Commission
meetings by still or movie camera, or
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by video taping without lighting aids,
is permitted.

(ii) Due to the limited space of the
Commission meeting room, use of re-
cording or photographic equipment
which would require the user to move
about the room during the meeting is
not allowed. Recording and photo-
graphic equipment may be set up and
used only in the public areas of the
Commission meeting room as des-
ignated by the Commission.

(iii) Except for portable equipment
which is used at an individual’s seat in
the audience, equipment must be in
place and ready to use prior to the
start of the meeting or set up during a
recess of the meeting. Such equipment
may be removed only at the conclusion
of the meeting or during a recess. A
pre-arranged recess for the set up or re-
moval of equipment may be requested
through the Commission’s Director of
the Division of Public Information.

(iv) No microphones may be placed
on the tables used by the Commis-
sioners and Staff.

(c) Physical arrangements. The Sec-
retary shall be responsible for seeing
that ample space, sufficient visibility,
and adequate acoustics are provided for
public observation of open meetings.

§ 375.204 Notice of meetings.

(a) Public announcements of meetings—
(1) General rule. Except to the extent
that information described in
§ 375.205(a) (involving closed meetings)
is exempt from disclosure, the Sec-
retary shall announce at least one
week before each Commission meeting,
the time, place, and subject matter of
the meeting, whether it is an open
meeting or closed meeting, and the
name and telephone number of the offi-
cial designated by the Commission to
respond to requests for information
about the meeting.

(2) Abbreviated notice. If the Commis-
sion determines by a majority of its
members by a recorded vote that Com-
mission business requires that a Com-
mission meeting be called with less
than one week’s notice as prescribed in
paragraph (a)(1) of this section, the
Secretary shall make public announce-
ments of the time, place, and subject
matter of such meeting and whether

open or closed to the public, at the ear-
liest practicable time.

(3) Change in the time or place. If there
is a change in time or place of a meet-
ing following the public announcement
prescribed in paragraph (a)(1) or (2) of
this section the Secretary shall pub-
licly announce such change at the ear-
liest practicable time.

(4) Change in the subject matter or the
determination to open or close a meeting.
The subject matter of a meeting, or the
determination of the Commission to
open or close a meeting or a portion of
a meeting, may be changed following
the public announcement prescribed in
paragraph (a) (1) or (2) of this section
only if:

(i) The Commission determines by a
recorded vote by a majority of the
membership that Commission business
so requires and that no earlier an-
nouncement of the change is possible;
and

(ii) The Secretary publicly announces
such change and the vote of each mem-
ber upon such change at the earliest
practicable time.

(b) Stricken items. Notwithstanding
the provisions of paragraph (a) of this
section, individual items that have
been announced for consideration at
Commission meetings may be deleted
without vote or notice.

(c) Definitions. For the purpose of this
section, earliest practicable time, means
as soon as practicable, which should in
few, if any, instances be later than the
commencement of the meeting or por-
tion of the meeting in question.

(d) Informing public of meeting an-
nouncements. (1) The Secretary shall
use reasonable means to assure that
the public is fully informed of the pub-
lic announcements required by this
section. For example, such announce-
ments may be posted on the Commis-
sion’s public notice boards, published
in official Commission publications, or
sent to the persons on a mailing list
maintained for those who want to re-
ceive such material.

(2) Immediately following each public
announcement required by this section,
notice of the time, place, and subject
matter of a meeting, whether the meet-
ing is open or closed, any change in a
preceding announcement, and the name
and telephone number of the official
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designated by the Commission to re-
spond to requests for information
about the meeting shall also be sub-
mitted by the Secretary for publication
in the FEDERAL REGISTER.

(e) Issuance of list of Commission ac-
tions. Following each Commission
meeting, the Secretary shall issue a
list of Commission actions taken which
shall become effective as of the date of
issuance of the related order (or date
designated therein) or other document,
which the Secretary shall issue in due
course, in the manner prescribed by the
Commission.

§ 375.205 Closed meetings.

(a) Meetings will be closed to public
observation where the Commission
properly determines, according to the
procedures set forth in § 375.206, that
such meeting or portion of the meeting
or disclosure of information to be con-
sidered at the meeting is likely to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interests of national
defense or foreign policy and are (ii) in
fact properly classified pursuant to
such Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552): Provided, That
such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose the trade secrets and
commerical or financial information
obtained from a person and privileged
or confidential, which may include geo-
logical or geophysical information and
data, including maps, concerning wells;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy, including per-

sonnel and medical files and similar
files;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures, or;

(vi) Endanger the life or physical
safety of law enforcement personnel.

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be:

(i) In the case of an agency which
regulates currencies, securities, com-
modities, or financial institutions,
likely to:

(A) Lead to significant financial
speculation in currencies, securities, or
commodities, or

(B) Significantly endanger the sta-
bility of any financial institution; or

(ii) Likely to frustrate significantly
implementation of a proposed Commis-
sion action, except that paragraph
(a)(9)(i) of this section shall not apply
where the Commission has already dis-
closed to the public the content or na-
ture of such proposed action, or where
the Commission is required by law to
make such disclosure on its own initia-
tive prior to taking final agency action
on such proposal; or

(10) Specifically concern the Commis-
sion’s issuance of a subpoena, or the
Commission’s participation in a civil
action or proceeding, an action in a
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foreign court or international tribunal,
or an arbitration, or the initiation,
conduct, or disposition by the Commis-
sion of a particular case:

(i) Of formal Commission adjudica-
tion pursuant to the procedures in 5
U.S.C. 554; or

(ii) Otherwise involving a determina-
tion on the record after opportunity for
a hearing.

(b) Commission meetings shall not be
closed pursuant to paragraph (a) of this
section when the Commission finds
that the public interest requires that
they be open.

§ 375.206 Procedures to close meetings.
(a) General rule. A meeting or a por-

tion of a meeting may be closed only
when the Commission votes by a ma-
jority of the membership to close the
meeting. A separate vote shall be
taken with respect to each Commission
meeting or portion of a meeting which
is proposed to be closed to the public or
with respect to any information which
is proposed to be withheld. A single
vote may be taken with respect to a se-
ries of meetings, a portion or portions
of which are proposed to be closed to
the public, or with respect to any infor-
mation concerning such series of meet-
ings, so long as each meeting in such
series involves the same particular
matters and is scheduled to be held no
more than thirty days after the initial
meeting in such series. The vote of
each Commission member partici-
pating in such vote shall be recorded
and no proxies shall be allowed.

(b) Request for closed meeting. When-
ever any person whose interests may be
directly affected by a meeting or a por-
tion of a meeting requests that the
Commission close such portion to the
public for any of the reasons referred
to in paragraph (a) (5), (6), or (7) of
§ 375.205, the Commission, upon request
of any one of its members, shall vote
by recorded vote whether to close such
meeting.

(c) Release of vote. Within one day of
any vote taken pursuant to paragraph
(a) or (b) of this section, the Secretary
of the Commission shall make publicly
available a written copy of such vote
reflecting the vote of each member. If
a portion of a meeting is to be closed to
the public, the Secretary shall, within

one day of the vote taken pursuant to
paragraph (a) or (b) of this section,
make publicly available a full written
explanation of the Commission’s action
closing the portion together with a list
of all persons expected to attend the
meeting and their affiliation. The in-
formation required by this paragraph
shall be disclosed except to the extent
that it is exempt from disclosure under
the provisions of § 375.205(a).

(d) Certification. Prior to a determina-
tion that a meeting should be closed
pursuant to paragraph (a) or (b) of this
section, the General Counsel of the
Commission shall publicly certify that,
in his opinion, the meeting may be
closed to the public and shall state
each relevant exemptive provision. A
copy of such certification, together
with a statement from the presiding of-
ficer of the meeting setting forth the
time and place of the meeting, and the
persons present, shall be retained by
the Secretary of the Commission as
part of the transcript, recording, or
minutes required by paragraph (e) of
this section.

(e) Transcripts, recordings, minutes. (1)
The Secretary shall maintain a com-
plete transcript or electronic recording
adequate to record fully the pro-
ceedings of each meeting, or portion of
a meeting, closed to the public, except
that in the case of a meeting, or por-
tion of a meeting, closed to the public
pursuant to § 375.205(a)(8), (9)(i), or (10),
the Secretary shall maintain either a
transcript or recording, or a set of min-
utes. Any such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any rollcall
vote (reflecting the vote of each mem-
ber on the question). All agenda docu-
ments considered in connection with
any Commission action shall be identi-
fied in such minutes.

(2) The Secretary shall maintain a
complete verbatim copy of the tran-
script, a complete copy of the minutes,
or a complete electronic recording of
each meeting, or portion of a meeting,
closed to the public, for a period of at
least two years after such meeting, or
until one year after the conclusion of
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any Commission proceeding with re-
spect to which the meeting or portion
was held, whichever occurs later.

(f) Public availability of transcripts,
records, minutes. (1) Within a reasonable
time after the adjournment of a meet-
ing closed to the public, the Commis-
sion shall make available to the public,
in the Division of Public Information
of the Commission, Washington, DC,
the transcript, electronic recording, or
minutes of the discussion of any item
on the agenda, or of any item of the
testimony of any witness received at
the meeing, except for such item or
items of such discussion or testimony
as the Director of Public Information
determines may be withheld under
§ 375.204. Copies of such transcript, or
minutes, or a transcription of such re-
cording shall be furnished to any per-
son at the actual cost of duplication or
transcription.

(2) The determination of the Director
of the Division of Public Information
to withhold information pursuant to
paragraph (f)(1) of this section may be
appealed to the General Counsel or the
General Counsel’s designee, in accord-
ance with § 388.107 of this chapter.

[45 FR 21217, Apr. 1, 1980, as amended at 52
FR 7825, Mar. 13, 1987]

Subpart C—Delegations

§ 375.301 Purpose and subdelegations.

(a) The purpose of this subpart is to
set forth the authorities that the Com-
mission has delegated to staff officials.
Any action by a staff official under the
authority of this subpart may be ap-
pealed to the Commission in accord-
ance with § 385.1902 of this chapter.

(b) Where the Commission, in dele-
gating functions to specified Commis-
sion officials, permits an official to fur-
ther delegate those functions to a des-
ignee of such official, designee shall
mean the deputy of such offical, the
head of a division, or a comparable offi-
cial as designated by the official to
whom the direct delegation is made.

(c) For purposes of Subpart C,
uncontested and in uncontested cases
mean that no motion to intervene, or
notice of intervention, in opposition to
the pending matter made under § 385.214

(intervention) has been received by the
Commission.

[Order 112, 45 FR 79025, Nov. 28, 1980, as
amended by Order 225, 47 FR 19058, May 3,
1982; Order 492, 53 FR 16062, May 5, 1988]

§ 375.302 Delegations to the Secretary.

The Commission authorizes the Sec-
retary, or the Secretary’s designee to:

(a) Sign official general correspond-
ence on behalf of the Commission, ex-
cept as otherwise provided in this sec-
tion.

(b) Except as provided in § 385.213 of
this chapter, prescribe, for good cause,
a different time than that required by
the Commission’s Rules of Practice and
Procedure for filing by public utilities,
licensees, natural gas companies, and
other persons of answers to complaints,
petitions, motions, and other docu-
ments. Absent a waiver, no answers
will be required to be filed by a party
within less than ten days after the date
of service of the document.

(c) Schedule hearings and issue no-
tices thereof.

(d) Accept for filing notices of inter-
vention and petitions to intervene by
commissions and agencies of the States
and the Federal government.

(e) Pass upon motions to intervene
before a presiding administrative law
judge is designated. If a presiding ad-
ministrative law judge has been des-
ignated, the provisions of § 385.504(b)(12)
of this chapter are controlling.

(f) Deny motions for extensions of
time (other than motions made while a
proceeding is pending before a pre-
siding officer as defined in § 385.102(e)),
except that such motions may be
granted in accordance with § 385.2008 of
this chapter.

(g) Reject any documents filed later
than the time prescribed by an order or
rule of the Commission, except that
such documents may be accepted in ac-
cordance with § 385.2008 of this chapter.

(h) Reject any documents filed that
do not meet the requirements of the
Commission’s rules which govern mat-
ters of form, except that such docu-
ments may be accepted in accordance
with § 385.2001 of this chapter for good
cause shown.

(i) Waive requirements of the Com-
mission’s rules which govern matters
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of form, when consistent with the pub-
lic interest in a particular case.

(j) Pass upon, in contested pro-
ceedings, questions of extending time
for electric public utilities, licensees,
natural gas companies, and other per-
sons to file required reports, data, and
information and to do other acts re-
quired to be done at or within a spe-
cific time by any rule, regulation, li-
cense, permit, certificate, or order of
the Commission.

(k) Accept service of process on be-
half of the Commission.

(l) Accept for filing bonds or agree-
ments and undertakings submitted in
rate suspension proceedings.

(m) Issue notices or orders insti-
tuting procedures to be followed con-
cerning contested audit issues under
part 41 or 158 of this chapter either
when the utility:

(1) Initially notifies the Commission
that it requests disposition of a con-
tested issue pursuant to § 41.7 or 158.7 of
this chapter; or

(2) Requests disposition of a con-
tested issue pursuant to the shortened
procedures provided in § 41.3 or 158.3 of
this chapter.

(n) Publish notice of land with-
drawals under section 24 of the Federal
Power Act.

(o) Issue notices of applications filed
under the Federal Power Act and the
Natural Gas Act, fixing the time for fil-
ing comments, protests or petitions to
intervene and schedule hearings on
such applications when appropriate or
required by law.

(p) Accept for filing amendments to
agreements and contracts or rate
schedules submitted in compliance
with Commission orders accepting of-
fers of rate settlements if such filings
are in satisfactory compliance with
such orders.

(q) Grant authorizations, pursuant to
the provisions of § 35.1(a) of this chap-
ter for a designated representative to
post and file rate schedules of public
utilities which are parties to the same
rate schedule.

(r) Redesignate proceedings, licenses,
certificates, rate schedules, and other
authorizations and filing to reflect
changes in the names of persons and
municipalities subject to or invoking
Commission jurisdiction under the

Federal Power Act or the Natural Gas
Act, where no substantive changes in
ownership, corporate structure or
domicile, or jurisdictional operation
are involved.

(s) Change the appropriate hydro-
electric project license article upon ap-
plication by the licensee to reflect the
specified reasonable rate of return as
provided in § 2.15 of this chapter.

(t) Reject without prejudice all re-
quests for rehearing and requests for
modification of a proposed order issued
in a proceeding under section 210 or
section 211 of the Federal Power Act, 16
U.S.C. 824i, 824j.

(u) Reject without prejudice all mo-
tions for clarification that are com-
bined with requests for rehearing and/
or requests for modification of a pro-
posed order issued in a proceeding
under section 210 or section 211 of the
Federal Power Act, 16 U.S.C. 824i, 824j.

(v) Toll the time for action on re-
quests for rehearing.

(w) Issue notices in compliance with
section 206(b) of the Federal Power Act.

[43 FR 36435, Aug. 17, 1978. Redesignated and
amended at 45 FR 21224, 21225, Apr. 1, 1980;
Order 112, 45 FR 79025, Nov. 28, 1980; Order
147, 46 FR 29702, June 3, 1981; Order 224, 47 FR
17809, Apr. 26, 1982; Order 225, 47 FR 19058,
May 3, 1982; Order 492, 53 FR 16062, May 5,
1988; Order 570, 59 FR 53351, Oct. 24, 1994;
Order 585, 60 FR 62328, Dec. 6, 1995]

§ 375.303 Delegations to the Chief Ac-
countant.

The Commission authorizes the Chief
Accountant or the Chief Accountant’s
designee to:

(a) Issue interpretations of the Uni-
form System of Accounts for public
utilities, licensees, natural gas compa-
nies and oil pipeline companies.

(b) Pass upon any proposed account-
ing matters submitted by or on behalf
of public utilities, licensees, natural
gas companies, and oil pipeline compa-
nies, that require Commission approval
under the Uniform System of Ac-
counts, except that if the proposed ac-
counting matters involve unusually
large transactions or unique or con-
troversial features, the Chief Account-
ant must present the matters to the
Commission for consideration.

(c) Pass upon applications to increase
the size or combine property units of
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public utilities, licensees, natural gas
companies and oil pipeline companies.

(d) Sign all correspondence on behalf
of the Commission:

(1) Relating to Annual Report Nos. 1,
1F, 2, 2A, and 6; and

(2) With State regulatory commis-
sions and agencies relating to account-
ing and auditing matters.

(e) Pass upon any uncontested appli-
cation for authorization to issue secu-
rities or to assume obligations and li-
abilities, filed by public utilities and li-
censees pursuant to part 34 of this
chapter.

(f) Pass upon actual legitimate origi-
nal cost and depreciation thereon and
the net investment in jurisdictional
companies and revisions thereof, and
sign audit reports resulting from the
examination of the books and records
of jurisdictional companies,

(1) If the company agrees with the
audit report, or

(2) If the company does not agree
with the audit report, provided that
notification of the opportunity for a
hearing under Section 301(a) of the
Federal Power Act or Section 8(a) of
the Natural Gas Act accompanies the
audit report.

(g) Deny or grant, in whole or in part,
petitions for waiver of the fees pre-
scribed in §§ 381.301, 381.506, 381.507, and
381.508 of this chapter in accordance
with § 381.106(b) of this chapter.

(h) Pass upon and approve requests
by state and federal agencies to review
staff audit working papers if the com-
pany agrees to the release of the audit
working papers provided:

(1) The papers are examined at the
Commission; and

(2) The requester
(i) Only makes general notes con-

cerning the contents of the audit work-
ing papers,

(ii) Does not make copies of the audit
working papers, and

(iii) Does not remove the audit work-
ing papers from the area designated by
the Chief Accountant.

(i) With regard to billing errors noted
as a result of Commission staff’s exam-
ination of automatic adjustment tariffs
approved by the Commission, approve
corrective measures, including re-
computation of billing and refunds, to
the extent the company agrees.

(j) Deny or grant, in whole or part,
requests for waiver of the requirements
for special or periodic reports under
§ 357.2 of this chapter, Annual Report of
Oil Pipeline Companies.

(k) Deny or grant, in whole or part,
requests for waiver of the requirements
of parts 352 and 356 of this chapter, ex-
cept if the matters involve unusually
large transactions or unique or con-
troversial features, the Chief Account-
ant must present the matters to the
Commission for consideration.

(l) Deny or grant, in whole or part,
requests for waiver of the requirements
for statements or reports under § 141.1
of this chapter (FERC Form No. 1, An-
nual Report of Major electric utilities,
licensees and others) and § 141.2 of this
chapter (FERC Form No. 1–F, Annual
report for Nonmajor public utilities
and licensees), and of the filing of
FERC Form No. 1 on electronic media
(§ 385.2011 of this chapter, Procedures
for filing on electronic media, para-
graphs (a)(6), (c), and (e)).

[43 FR 36435, Aug. 17, 1978, as amended by
Order 38, 44 FR 46452, Aug. 8, 1979. Redesig-
nated and amended at 45 FR 21224, 21225, Apr.
1, 1980; Order 112, 45 FR 79025, Nov. 28, 1980;
Order 147, 46 FR 29702, June 3, 1981; Order 224,
47 FR 17809, Apr. 26, 1982; Order 435, 50 FR
40358, Oct. 3, 1985; Order 492, 53 FR 16062, May
5, 1988; Order 561, 58 FR 58779, Nov. 4, 1993;
Order 564, 59 FR 1918, Jan. 13, 1994; Order 574,
60 FR 1718, Jan. 5, 1995]

§ 375.304 Delegations to the Chief Ad-
ministrative Law Judge.

(a) The Commission authorizes the
Chief Administrative Law Judge and
the Administrative Law Judge des-
ignated by the Chief Administrative
Law Judge to exercise the power grant-
ed to a Presiding Officer by part 385,
particularly § 385.504 of this chapter.

(b) The Commission authorizes the
Chief Administrative Law Judge to

(1) For those proceedings pending
under subpart E of part 385 of this
chapter:

(i) Consolidate for hearing two or
more proceedings on any or all issues,

(ii) Sever two or more proceedings or
issues in a proceeding,

(iii) Designate and substitute pre-
siding officers, and

(iv) Extend any close or record date
ordered by the Commission in a pro-
ceeding for good cause.
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(2) For proceedings under subparts I
and J of part 385 of this chapter, des-
ignate presiding officers who will have
all the authorities and duties vested in
presiding officers by those rules and
other applicable rules in conducting
proceedings pursuant to sections 503(c)
and 504(b)(1) of the Department of En-
ergy Organization Act, 42 U.S.C. 7193(c)
and 7194(b)(1) (1982).

(3) Deny or grant, in whole or in part,
petitions for waivers of fees prescribed
in §§ 381.303 and 381.304 of this chapter
in accordance with § 381.106 of this
chapter.

[Order 492, 53 FR 16063, May 5, 1988]

§ 375.305 Delegations to the Solicitor.
The Commission authorizes the So-

licitor, or the Solicitor’s designee to:
(a) File with the appropriate court of

the United States a certified list of the
materials comprising the record of any
proceeding which involves the Commis-
sion;

(b) Retain appropriate materials; and
(c) Deliver such materials to the

court as required.

[43 FR 36435, Aug. 17, 1978. Redesignated and
amended at 45 FR 21224, 21225, Apr. 1, 1980;
Order 112, 45 FR 79025, Nov. 28, 1980]

§ 375.307 Delegations to the Director of
the Office of Pipeline Regulation.

The Commission authorizes the Di-
rector or the Director’s designee to:

(a) Take appropriate action on the
following types of uncontested applica-
tions for authorizations and
uncontested amendments to applica-
tions and authorizations and impose
appropriate conditions:

(1) Applications or amendments re-
questing authorization for the con-
struction or acquisition and operation
of facilities that have a construction or
acquisition cost of less than $5,000,000;

(2) Abbreviated applications and
amendments thereto, pursuant to
§ 157.7 (b), (c), (d), (e), and (g) of this
chapter, including requests for waiver
of single project and annual cost limits
as prescribed in § 157.7(b)(1), (c) (d), and
(g) of this chapter;

(3) Applications by a pipeline for the
abandonment of pipeline gas purchase
facilities with a construction cost of
less than $1,000,000 or for the deletion
of delivery points. This authority shall

be exercised only if the producer serv-
icing the jurisdictional pipeline has re-
ceived Commission approval to aban-
don service to the pipeline or if the
producer servicing the jurisdictional
pipeline has demonstrated that the gas
involved is not subject to section 7(b)
of the Natural Gas Act by operation of
section 601(a)(1) (A) or (B) of the Nat-
ural Gas Policy Act of 1978;

(4) Applications to abandon pipeline
or producer facilities or services (other
than budget applications) involving a
specific customer or customers, if such
customer or customers have agreed to
the abandonment;

(5) Applications for temporary and
permanent certificates (and for amend-
ments thereto) for the transportation,
exchange or storage of natural gas,
provided that the estimated cost of
construction of the certificate appli-
cant’s related facility is less than
$5,000,000 as provided in § 375.307(a)(3) of
this chapter;

(6) Blanket certificate applications
by interstate pipelines and local dis-
tribution companies served by inter-
state pipelines filed pursuant to
§§ 284.221 and 284.224 of this chapter;

(7) Applications for temporary cer-
tificates pursuant to § 157.17 of this
chapter;

(8) Applications for temporary and
permanent certificates of public con-
venience and necessity by independent
producers pursuant to §§ 157.23, 157.28,
and 157.40 of this chapter;

(9) Applications to take the following
actions pursuant to section 7(c) of the
Natural Gas Act, if such applications
provide that the sales volumes remain
within total existing contract demand
and certificate levels:

(i) Change delivery points for exist-
ing sales customers,

(ii) Add new delivery points for exist-
ing sales customers, and

(iii) Change volumes of gas to be de-
livered from one to another of an exist-
ing sales customer’s delivery points;

(10) Petitions to amend certificates
to conform to actual construction;

(11) Applications and amendments re-
questing authorizations filed pursuant
to section 7(c) of the Natural Gas Act
for new or additional service to right-
of-way grantors either directly or
through a distributor, where partial
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consideration for the granting of the
right-or-way was the receipt of gas
service pursuant to section 7(c) of the
Natural Gas Act;

(12) Applications for blanket certifi-
cates of public convenience and neces-
sity pursuant to subpart F of part 157
of this chapter, including waiver of
project cost limitations on §§ 157.208
and 157.215 of this chapter, and the con-
vening of informal conferences during
the 30-day reconciliation period pursu-
ant to the procedures in § 157.205(f) of
this chapter;

(13) [Reserved]
(14) Applications pertaining to ap-

proval of changes in customer names
where there is no change in rate sched-
ule, rate or other incident of service;

(15) Applications for approval of cus-
tomers rate schedule shifts;

(16) Applications filed under section
1(c) of the Natural Gas Act and part 152
of this chapter, for declaration of ex-
emption from the provisions of the
Natural Gas Act and certificates held
by the applicant;

(17) Certificates and related rate
schedules of an independent producer,
to the extent the service is no longer
subject to Commission jurisdiction
under the Natural Gas Act including:

(i) Vacating the order previously
issued granting a certificate of public
convenience and necessity; and

(ii) Cancelling the prior acceptance
of, and permitting withdrawal of, the
related rate schedule upon request of
the filing party or if the certificate or
application is currently being or has
been previously withdrawn; and

(18) Offers of settlement in the Inde-
pendent Oil and Gas Association of
West Virginia proceedings in Docket
Nos. RI74–188 and RI75–21, that are sub-
stantially similar to settlements pre-
viously approved by the Commissions
therein.

(b) Act upon filings for all initial rate
schedules, rate schedule changes and
notices of changes in rates submitted
by gas companies and impose such ap-
propriate conditions to the following
extent, in uncontested cases:

(1) Accept a tariff or rate schedule
filing, except a major pipeline rate in-
crease under section 4(e) of the Natural
Gas Act and under subpart D of part
154, if it complies with all applicable

statutory requirements, and with all
applicable Commission rules, regula-
tions, and orders for which a waiver
has not been granted, or if a waiver has
been granted by the Commission, if it
complies with the terms of such waiv-
er;

(2) Reject a tariff or rate schedule fil-
ing, if it patently fails to comply with
applicable statutory requirements and
with all applicable Commission rules,
regulations and orders for which a
waiver has not been granted;

(3) Advise the filing party of any ac-
tions taken under paragraphs (b)(1) or
(b)(2) of this section and designate rate
schedules, rate schedules changes, and
notices of changes in rates, and the ef-
fective date thereof;

(4) Accept rate filings of jurisdic-
tional natural gas companies which in-
volve replacement and rollover con-
tracts; and

(5) Accept statements of eligibility
filed under § 2.56(p) of this chapter by
producers of natural gas, as defined in
§ 157.40 of this chapter.

(c) Take the following actions under
the Natural Gas Policy Act of 1978:

(1) Compute, for each month, pursu-
ant to section 101(b)(6) of the Natural
Gas Policy Act of 1978, the maximum
lawful prices prescribed under Title I of
the act and the monthly equivalent of
the annual inflation adjustment factor
for each such month, and publish as
soon as possible thereafter such prices
and such factor for such month in the
FEDERAL REGISTER;

(2) Notify jurisdictional agencies
within 45 days after the date on which
the Commission receives notice pursu-
ant to § 274.104 of this chapter of a well
category determination by a jurisdic-
tional agency that the notice is incom-
plete, in accordance with § 275.202(b)(2)
of this chapter; and

(3) Pass upon an uncontested request
for extension of time to file a report for
an extension of authorization to sell
natural gas under section 311(b) of the
Natural Gas Policy Act of 1978 when
such report must be filed pursuant to
§ 284.148(c) of this chapter. If such re-
port for which an extension of time has
been granted by the Director under
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this paragraph is filed late, the Direc-
tor will notify the one making such fil-
ing that there will be 90 days for Com-
mission consideration of extension of
authorization requested by the report,
after which time an extension of au-
thorization is deemed granted if the
Commission has not acted.

(d) Take appropriate action on the
following:

(1) Any notice of intervention or peti-
tion to intervene, filed in an
uncontested application or an
uncontested rate schedule proceeding;

(2) An uncontested request from one
holding an authorization, granted pur-
suant to the Director’s delegated au-
thority, to vacate all or part of such
authorization;

(3) Petitions to permit after an ini-
tial 60-day period one additional 60-day
period of exemption pursuant to
§ 284.264(b) of this chapter where the ap-
plication or extension arrives at the
Commission later than 45 days after
the commencement of the initial pe-
riod of exemption; and

(4) Applications for extensions of
time to file required reports, data, and
information and to perform other acts
required at or within a specific time by
any rule, regulation, license, permit,
certificate, or order by the Commis-
sion.

(e) Undertake the following actions:
(1) Compute, for each calendar year,

the project limits specified in Table I
of § 157.208 and Table II of § 157.215(a) of
this chapter, adjusted for inflation, and
publish such limits as soon as possible
thereafter in the FEDERAL REGISTER;

(2) Issue reports for public informa-
tion purposes. Any report issued with-
out Commission approval must:

(i) Be of a noncontroversial nature,
and

(ii) Contain the statement, ‘‘This re-
port does not necessarily reflect the
view of the Commission,’’ in bold face
type on the cover;

(3) Initiate an annual survey of the
impact of winter gas supply (Omnibus
Report);

(4) Issue and sign deficiency letters
regarding natural gas applications;

(5) Accept for filing, data and reports
required by Commission orders, or pre-
siding officers’ initial decisions upon

which the Commission has taken no
further action, if such filings are in
compliance with such orders or deci-
sions and, when appropriate, notify the
filing party of such acceptance;

(6) Reject requests which patently
fail to comply with the provisions of
§ 157.205(b) of this chapter; and

(7) Grant any producer’s uncontested
application for abandonment, in ac-
cordance with § 2.77 of this chapter.

(f) Take appropriate action on re-
quests or petitions for waivers of:

(1) Any action incidental to the exer-
cise of delegated authority, including
waiver of notice as provided in section
4(d) of the Natural Gas Act, provided
the request conforms to the require-
ments of § 385.2001 of this chapter;

(2) Filing requirements for state-
ments and reports under part 260 of
this chapter;

(3) Fees prescribed in §§ 381.207,
381.402, and 381.403 of this chapter in ac-
cordance with § 381.106(b) of this chap-
ter;

(4) Annual charges prescribed in
§ 382.202 of this chapter in accordance
with the standard set forth in § 382.106
of this chapter.

(5) Section 154.403 of this chapter, as
necessary, in order to rule on out-of-
cycle purchased gas adjustment filings.

(g) Take the following actions relat-
ing to the regulation of oil pipelines
under the Interstate Commerce Act:

(1) Accept any uncontested item
which has been filed consistent with
Commission regulations and policy;

(2) Reject any filing which patently
fails to comply with applicable statu-
tory requirements and with all applica-
ble Commission rules, regulations and
orders for which a waiver has not been
granted;

(3) Prescribe for carriers the classes
of property for which depreciation
charges may be properly included
under operating expenses, review the
fully documented depreciation studies
filed by the carriers, and authorize or
revise the depreciation rates reflected
in the depreciation study with respect
to each of the designated classes of
property; and
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(4) Refer any matter to the Commis-
sion which the Director believes should
be acted upon by the Commission.

[Order 492, 53 FR 16063, May 5, 1988, as
amended by Order 542, 57 FR 21894, May 26,
1992; Order 546, 57 FR 55087, Nov. 24, 1992;
Order 561, 58 FR 58783, Nov. 4, 1993; 61 FR
13421, Mar. 27, 1996]

§ 375.308 Delegations to the Director of
the Office of Electric Power Regula-
tion.

The Commission authorizes the Di-
rector of the Office of Electric Power
Regulation or the Director’s designee
to:

(a) Take the following actions with
respect to rates, rate schedules, and
rate filings:

(1) Accept for filing all uncontested
initial rate schedules and uncontested
rate schedule changes submitted by
public utilities, including changes
which would result in rate increases;
waive the requirement of statutory no-
tice for good cause shown; advise the
filing party of such acceptances; and
designate rate schedules and the effec-
tive dates thereof;

(2) Approve uncontested rates and
rate schedules filed by the Secretary of
Energy, or his designee, for power de-
veloped at projects owned and operated
by the Federal government and for
services provided by Federal power
marketing agencies;

(3) Reject a rate filing, unless accom-
panied by a request for waiver in con-
formity with § 385.2001 of this chapter,
if it fails patently to comply with ap-
plicable statutory requirements or
Commission rules, regulations, and or-
ders.

(4) Take appropriate action on
uncontested interim electric rate mo-
tions that would result in lower rates,
pending Commission action on settle-
ment agreements.

(b) Take appropriate action on
uncontested applications for:

(1) The sale or lease or other disposi-
tion of facilities, consolidation of fa-
cilities, and acquisition of securities of
public utilities under section 203 of the
Federal Power Act;

(2) Interlocking positions under sec-
tion 305(b) of the Federal Power Act;

(3) Exemptions pursuant to § 290.601 of
this chapter, extensions pursuant to

§ 290.602 of this chapter, and with-
drawals of exemptions and extensions
pursuant to § 290.603 of this chapter;

(4) Certification of the qualifying sta-
tus for small power production and co-
generation facilities under § 292.207 of
this chapter; and

(5) The extension of time for public
utilities to file required reports, data,
and information and to do other acts
required to be done within a specific
time period by any rule, regulation, or
order of the commission.

(c) Take appropriate action on:
(1) Notices of intervention or peti-

tions to intervene in an uncontested
rate schedule proceeding;

(2) Requests for authorization for a
designated representative to post and
file rate schedules of public utilities
which are parties to the same rate
schedule; and

(3) Filings relating to uncontested
nonexempt qualifying small power pro-
duction facilities, including action on
requests for waivers of the Commis-
sion’s regulations under the Federal
Power Act and related authorizations
consistent with Massachusetts
Refusetech, Inc., 31 FERC ¶ 61, 048 (1985),
and the orders cited therein without
limitation as to whether qualifying
status is by Commission certification
or notice of qualifying status, provided
that in the case of a notice of quali-
fying status, any waiver is granted on
condition that the filing party has cor-
rectly noticed the facility as a quali-
fying facility.

(d) Undertake the following actions:
(1) Redesignate proceedings, rate

schedules, and other authorizations
and filings to reflect changes in the
names of persons and municipalities
subject to invoking Commission juris-
diction under the Federal Power Act,
where no substantive changes in own-
ership, corporate structure or domicile,
or jurisdictional operation are in-
volved;

(2) Issue deficiency letters regarding
electric rate schedule filings, refund re-
ports, corporate applications for the
sale, lease or disposition of property,
consolidation of facilities, acquisition
of securities of public utilities and ap-
plications to hold interlocking posi-
tions;
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(3) With respect to amendments to
agreements, contracts, and rate sched-
ules (including approved rate settle-
ments), and data and reports submitted
by public utilities pursuant to Commis-
sion opinions, orders, decisions or
other actions or presiding officers’ ini-
tial decisions:

(i) Accept for filing any amendment,
contract, rate schedule, data and re-
ports which are in compliance and,
when appropriate, notify the filing
party of such acceptance; or

(ii) Reject for filing any amendment,
contract, rate schedule, data, and re-
ports which are not in compliance or
not required and, when appropriate, no-
tify the filing party of such rejection;
and

(4) Adopt final allocations of costs for
Federal multiple-purpose reservoir
projects for which the Commission has
statutory responsibility, and review
and comment on cost allocations pre-
pared by others.

(e) Take appropriate action on re-
quests or petitions for waivers of:

(1) Filing requirements for matters
which are the subject of delegated au-
thority, provided the request conforms
to the requirement of § 385.2001 of this
chapter;

(2) Fees prescribed in §§ 381.502,
381.505, 381.509, 381.510, 381.511, and
381.512 of this chapter in accordance
with § 381.106(b) of this chapter;

(3) The requirements of subpart C of
part 292 of this chapter governing co-
generation and small power production
facilities made by any state regulatory
authority or nonregulated electric util-
ity pursuant to § 292.403 of this chapter;
and

(4) Annual charges prescribed in
§ 382.201 of this chapter in accordance
with the standard set forth in § 382.105
of this chapter.

[Order 492, 53 FR 16064, May 5, 1988; 53 FR
21992, June 13, 1988, as amended by Order 585,
60 FR 62328, Dec. 6, 1995]

§ 375.309 Delegations to the General
Counsel.

The Commission authorizes the Gen-
eral Counsel or the General Counsel’s
designee to:

(a) Designate officers empowered to
administer oaths and affirmations, sub-
poena witnesses, compel their attend-
ance and testimony, take evidence,
compel the filing of special reports and
interrogatories, gather information,
and require the production of any
books, papers, correspondence, memo-
randa, contracts, agreements, or other
records, in the course of formal inves-
tigations conducted by the Office of the
General Counsel to the extent the Com-
mission’s order of investigation ex-
pressly provides for the exercise of
such investigative powers.

(b) Grant or deny requests of persons
pursuant to § 1b.12 of this chapter to
procure copies of the transcripts of
their testimony taken during non-pub-
lic investigations conducted by the Of-
fice of the General Counsel.

(c) Terminate any informal non-pub-
lic investigation conducted by the Of-
fice of the General Counsel.

(d) Terminate the authority of offi-
cers to administer oaths and affirma-
tions, subpoena witnesses, compel their
attendance and testimony, take evi-
dence, compel the filing of special re-
ports and interrogatories, gather infor-
mation, and require the production of
any books, papers, correspondence,
memoranda, contracts, agreements or
other records in the course of formal
investigations conducted by the Office
of the General Counsel.

(e) Designate presiding officers for
proceedings under § 385.1110, who will
have all the authorities and duties
vested in presiding officers by that sec-
tion and other applicable rules in con-
ducting proceedings pursuant to sec-
tion 502(c) of the Natural Gas Policy
Act of 1978, 15 U.S.C. 3301–3432 (1982).

(f) Deny or grant, in whole or in part,
petitions for waivers of fees prescribed
in § 381.305 of this chapter in accord-
ance with § 381.106 of this chapter.

(g) Grant uncontested applications
for exempt wholesale generator status
that do not involve unusual or inter-
pretation issues; to act on uncontested
motions to withdraw such applications;
and to act on uncontested amendments
to applications for EWG status that do
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not present unusual or interpretation
issues.

[Order No. 38, 44 FR 46453, Aug. 8, 1979. Redes-
ignated and amended at 45 FR 21224, 21225,
Apr. 1, 1980; Order 112, 45 FR 79025, Nov. 28,
1980; Order 224, 47 FR 17810, Apr. 24, 1982;
Order 225, 47 FR 19058, May 3, 1982; Order 396,
49 FR 36829, Sept. 20, 1984; Order 417, 50 FR
15731, Apr. 22, 1985; Order 421, 50 FR 21427,
May 24, 1985; 50 FR 47532, Nov. 19, 1985; Order
494, 53 FR 15382, Apr. 29, 1988; Order 585, 60 FR
62329, Dec. 6, 1995; Order 591, 61 FR 57328, Nov.
6, 1996]

§ 375.310 Delegations to the Director of
the Office of Economic Policy.

The Commission authorizes the Di-
rector of the Office of Economic Pol-
icy, or the Director’s designee, to issue
quarterly updates of the benchmark
rate of return on common equity for
the jurisdictional operations of public
utilities under part 37 of this chapter.

[Order 492, 53 FR 16065, May 5, 1988]

§ 375.311 Delegations during emer-
gency conditions.

For delegations of Commission au-
thority during emergency conditions,
see subpart B of part 376 of this chap-
ter.

§ 375.312 Delegations to the Director,
Office of External Affairs.

The Commission authorizes the Di-
rector, Office of External Affairs to
waive or reduce fees in accordance with
§§ 388.108 through 388.110 of this chap-
ter.

[Order 562, 58 FR 62521, Nov. 29, 1993]

§ 375.313 Delegations to the Executive
Director.

The Commission authorizes the Exec-
utive Director or the Executive Direc-
tor’s designee to:

(a) Prescribe the updated fees for
part 381 of this chapter in accordance
with § 381.104 of this chapter.

(b) Prescribe the updated fees for
part 381 of this chapter in accordance
with § 388.109(b)(2) of this chapter.

(c) Deny or grant, in whole or in part,
petitions for waiver of fees prescribed
in § 381.302 of this chapter in accord-
ance with § 381.106(b) of this chapter.

(d) Deny or grant, in whole or in part,
petitions for exemption from fees pre-

scribed in part 381 of this chapter in ac-
cordance with § 381.108 of this chapter.

(e) Determine the annual charges for
administrative costs, for use of United
States lands, and for use of Govern-
ment dams or other structures.

(f) Grant or deny waiver of penalty
charges for late payment of annual
charges.

(g) Give credit for overpayment of
annual charges.

(h) Deny or grant, in whole or in
part, petitions for exemption from an-
nual charges under § 11.6 of this chapter
for state and municipal licensees.

(i) Grant or deny petition for waiver
of annual charges for oil pipelines.

[Order 395, 49 FR 35356, Sept. 7, 1984, as
amended by Order 488, 53 FR 1472, Jan. 20,
1988; Order 492, 53 FR 16065, May 5, 1988]

§ 375.314 Delegations to the Director of
the Office of Hydropower Licens-
ing.

The Commission authorizes the Di-
rector of the Office of Hydropower Li-
censing or the Director’s designee to:

(a) Take appropriate action on
uncontested applications and on appli-
cations for which the only motion or
notice of intervention is filed by a
competing preliminary permit or ex-
emption applicant that does not pro-
pose and substantiate materially dif-
ferent plans to develop, conserve, and
utilize the water resources of the re-
gion for the following:

(1) Licenses (including original, new,
and transmission line licenses) under
part I of the Federal Power Act;

(2) Exemptions from all or part of the
licensing requirements of part I of the
Federal Power Act; and

(3) Preliminary permits for proposed
projects.

(b) Take appropriate action on
uncontested applications for:

(1) Amendments (including changes
in the use or disposal of water power
project lands or waters or in the bound-
aries of water power projects) to li-
censes (including original, new, and
transmission line licenses) under part I
of the Federal Power Act, exemptions
from all or part of the requirements of
part I of the Federal Power Act, and
preliminary permits; and
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(2) Surrenders of licenses (including
original and new), exemptions, and pre-
liminary permits.

(c) Take appropriate action on the
following:

(1) Determinations or vacations with
respect to lands of the United States
reserved from entry, location, or other
disposal under section 24 of the Federal
Power Act;

(2) Transfer of a license under section
8 of the Federal Power Act;

(3) Applications for the surrender of
transmission line licenses pursuant to
part 6 of this chapter;

(4) Motions filed by licensees, permit-
tees, exemptees, applicants, and others
requesting an extension of time to file
required submittals, reports, data, and
information and to do other acts re-
quired to be done at or within a spe-
cific time period by any rule, regula-
tion, license, exemption, permit, no-
tice, letter, or order of the Commission
in accordance with § 385.2008 of this
chapter;

(5) Declarations of intent and peti-
tions for declaratory orders concerning
the Commission’s jurisdiction over a
hydropower project under the Federal
Power Act;

(6) New or revised exhibits, studies,
plans, reports, maps, drawings, or spec-
ifications, or other such filings made
voluntarily or in response to a term or
condition in a preliminary permit, li-
cense, or exemption issued for a hydro-
power project, or in response to the re-
quirements of an order of the Commis-
sion or presiding officer’s initial deci-
sion concerning a hydropower project;

(7) Requests by applicants to with-
draw, pursuant to § 385.216 of this chap-
ter, any pleadings under part I of the
Federal Power Act and any pleadings
related to exemptions from all or part
of part I of the Federal Power Act;

(8) Requests by licensees for exemp-
tion from:

(i) The requirement of filing FERC
Form No. 80, Licensed Projects Recre-
ation, under § 8.11 of this chapter; and

(ii) The fees prescribed in § 381.302(a)
of this chapter in accordance with
§ 381.302(c) of this chaper and the fees in
§ 381.601 of this chapter, in accordance
with § 381.106 of this chapter;

(9) Requests for waivers incidental to
the exercise of delegated authority pro-

vided the request conforms to the re-
quirements of § 385.2001 of this chapter;

(10) Proposals for the development of
water resources projects submitted by
other agencies of the Federal govern-
ment for Commission review or com-
ment. The Director shall direct com-
ments, when necessary, to the spon-
soring agency on matters including,
but not limited to, the need for, and
appropriate size of, any hydroelectric
power installation proposed by any
other agency of the Federal govern-
ment;

(11) The reasonableness of disputed
agency cost statements pursuant to
§ 4.303(d) of this chapter.

(d) Issue an order pursuant to section
5 of the Federal Power Act to cancel a
preliminary permit if the permittee
fails to comply with the specific terms
and conditions of the permit; provided:

(1) The Director gives notice to the
permittee of probable cancellation no
less than 30 days prior to the issuance
of the cancellation order, and

(2) The permittee does not oppose the
issuance of the cancellation order.

(e) Issue an order to revoke an ex-
emption of a small conduit hydro-
electric facility from the licensing pro-
visions of part I of the Federal Power
Act granted pursuant to § 4.93 of this
chapter, or an exemption of a small hy-
droelectric power project from the li-
censing provisions of part I of the Fed-
eral Power Act granted pursuant to
§ 4.105 of this chapter if the exemption
holder fails to begin or complete actual
construction of the exempted facility
or project within the time specified in
the order granting the exemption or in
Commission regulations at § 4.94(c) or
§ 4.106(c) of this chapter, provided:

(1) The Director gives notice to the
exemption holder by certified mail of
probable revocation no less than 30
days prior to the issuance of the rev-
ocation order, and

(2) The holder of the exemption does
not oppose the issuance of the revoca-
tion order.

(f) Issue an order pursuant to section
13 of the Federal Power Act to termi-
nate a license granted under part I of
the Federal Power Act if the licensee
fails to commence actual construction
of the project works within the time
prescribed in the license, provided:
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(1) The Director gives notice by cer-
tified mail to the licensee of probable
termination no less than 30 days prior
to the issuance of the termination
order, and

(2) The licensee does not oppose the
issuance of the termination order.

(g) Require licensees and applicants
for water power projects to make re-
pairs to project works, take any re-
lated actions for the purpose of main-
taining the safety and adequacy of
such works, make or modify emergency
action plans, have inspections by inde-
pendent consultants, and perform other
actions necessary to comply with part
12 of this chapter or otherwise protect
human life, health, property, or the en-
vironment.

(h) For any unlicensed or
unexempted hydropower project, take
the following actions:

(1) Conduct investigations to ascer-
tain the Commission’s jurisdiction,

(2) Make preliminary jurisdictional
determinations, and

(3) If a project has been preliminarily
determined to require a license, issue
notification of the Commission’s juris-
diction; require the filing of a license
application; and require that actions
necessary to comply with part 12 of
this chapter or otherwise protect
human life, health, property, or the en-
vironment are taken.

(i) Take appropriate action on
uncontested settlements among non-
Federal parties involving headwater
benefits.

(j) Dismiss applications for licenses
and approve the withdrawal of applica-
tions for hydropower project licenses,
in instances where no petition for or
notice of intervention contending that
licensing is required under part I of the
Federal Power Act has been filed and
the Director determines that licensing
is not required by such Part I.

(k) Reject or dismiss an application
filed under Part I of the Federal Power
Act or an application for an exemption
from some or all of the requirements of
Part I of the Federal Power Act if:

(1) An application is patently defi-
cient under § 4.32(d)(2)(i);

(2) A revised application
(i) Does not conform to the require-

ments of §§ 4.32(a), 4.32(b), or 4.38, under
§ 4.32(d)(1) or

(ii) If revisions to an application are
not timely submitted under § 4.32(d)(1);
or

(3) The applicant fails to provide
timely additional information, docu-
ments, or copies of submitted mate-
rials under § 4.32(f).

(l) Redesignate proceedings, licenses,
and other authorizations and filings to
reflect changes in the names of persons
and municipalities subject to or invok-
ing Commission jurisdiction under the
Federal Power Act, where no sub-
stantive changes in ownership, cor-
porate structure or domicile, or juris-
dictional operation are involved.

(m) Determine payments for head-
water benefits from the operation of
Federal reservoir projects.

(n) Determine whether to allow a
credit against annual charges for the
use of government dams or other struc-
tures billed to licensees each year for
contractual payments for the construc-
tion, operation, and maintenance of a
Federal dam.

(o) Prepare and issue comments on
general water policy and planning
issues for the use of the Director of the
Water Resources Council or the Assist-
ant Secretaries of the Department of
Energy.

(p) Prepare and transmit letters con-
cerning power site lands to the Bureau
of Land Management and the U.S. Geo-
logical Survey; respond to routine re-
quests for information and any non-
docketed correspondence; prepare and
transmit letters requesting comments
or additional information on applica-
tions for hydropower project licenses,
preliminary permits, exemptions,
amendments of licenses, permits, or ex-
emptions, and other similar matters
from Federal, state, and local agencies,
from applicants, and from other appro-
priate persons; and prepare and trans-
mit letters regarding whether trans-
mission lines are works of a hydro-
power project and are required to be li-
censed.

(q) Reject an application or other fil-
ing under Section 405 of the Public
Utility Regulatory Policies Act of 1978,
unless accompanied by a request for
waiver in conformity with § 385.2001 of
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this chapter, if it fails patently to com-
ply with applicable statutory require-
ments or Commission rules, regula-
tions, and orders.

(r) Pass upon petitions filed under
§§ 292.210 and 292.211 of this chapter.

(s) Make any preliminary determina-
tion of inconsistency between a fish
and wildlife agency’s fish and wildlife
recommendation and applicable law,
and conduct through staff whatever
consultation with the agency that is
necessary or appropriate in order to at-
tempt to resolve any inconsistency,
under section 10(j) of the Federal
Power Act, and to take such related ac-
tions as are required under that sec-
tion.

(t) Waive the pre-filing consultation
requirements in §§ 4.38 and 16.8 of this
title whenever the Director, in his dis-
cretion, determines that an emergency
so requires, or that the potential ben-
efit of expeditiously considering a pro-
posed improvement in safety, environ-
mental protection, efficiency, or capac-
ity outweighs the potential benefit of
requiring completion of the consulta-
tion process prior to the filing of an ap-
plication.

(u) Approve, on a case-specific basis,
and issue such orders as may be nec-
essary in connection with the use of al-
ternative procedures, under § 4.34(i) of
this chapter, for the development of an
application for an original, new or sub-
sequent license, exemption, or license
amendment subject to the pre-filing
consultation process, and assist in the
pre-filing consultation and related
processes.

[Order 492, 53 FR 16065, May 5, 1988; 53 FR
21992, June 13, 1988, as amended by Order 499,
53 FR 27005, July 18, 1988; Order 533, 56 FR
23154, May 20, 1991; Order 556, 58 FR 51223,
Oct. 1, 1993; Order 596, 62 FR 59812, Nov. 5,
1997]

PART 376—ORGANIZATION, MIS-
SION, AND FUNCTIONS; OPER-
ATIONS DURING EMERGENCY
CONDITIONS

Subpart A—Organization, Mission, and
Functions

Sec.
376.101 Purpose.
376.102 Organization.
376.103 Mission.

376.104 Functions.
376.105 Chairman.

Subpart B—Commission Operation During
Emergency Conditions

376.201 Emergency condition defined.
376.202 Authority to move Commission of-

fices.
376.203 Mailing address of Commission dur-

ing emergency conditions.
376.204 Delegation of Commission’s author-

ity during emergency conditions.
376.205 Delegation of Chairman’s authority

during emergency conditions.
376.206 Delegation of functions of certain

Commission staff members.
376.207 Personnel and fiscal functions.
376.208 Effect upon existing Commission re-

quirements.

AUTHORITY: Dept. of Energy Organization
Act, (42 U.S.C. 7101–7352); E.O. 12009, 3 CFR
142 (1978); Administrative Procedure Act, (5
U.S.C. 553 (1977)).

SOURCE: 45 FR 21222, Apr. 1, 1980, unless
otherwise noted.

Subpart A—Organization, Mission,
and Functions

§ 376.101 Purpose.
This subpart sets forth the organiza-

tion, mission and functions of the Com-
mission, and its offices and divisions.

§ 376.102 Organization.
The Commission is established as an

independent regulatory Commission
within the DOE by the DOE Act. The
Commission is composed of five mem-
bers appointed by the President, by and
with the advice and consent of the Sen-
ate. One of the members is designated
by the President as the Chairman. To
carry out its mission and functions,
the Chairman has organized the Com-
mission into a number of major offices,
some of which are further organized
into divisions and lower units. The or-
ganization of the Commission staff
structure may be obtained from the Di-
vision of Public Information.

§ 376.103 Mission.
The Commission is responsible for

developing, managing, and directing
energy regulatory programs and activi-
ties assigned to it by statute, executive
orders, or by the Secretary, DOE. The
Chairman serves as the chief executive
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officer of the Commission and is re-
sponsible for the conduct of all Com-
mission executive and administrative
functions. In carrying out its mission,
the Commission and its employees are
not subject to the supervision or direc-
tion of any other official of DOE.

§ 376.104 Functions.
The functions of the Commission in-

clude:
(a) All functions vested in the Com-

mission under the DOE Act;
(b) All functions delegated to the

Commission by the Secretary of En-
ergy in accordance with the DOE Act;
and

(c) All functions vested in the Com-
mission by statute.

§ 376.105 Chairman.
(a) Administrative head of agency. The

Chairman is the administrative head of
the Commission.

(b) Administrative responsibilities. The
Chairman is responsible on behalf of
the Commission for the executive and
administrative operation of the Com-
mission, including functions of the
Commission with respect to—

(1) The appointment and employment
of Administrative Law Judges in ac-
cordance with the provisions of Title 5,
United States Code.

(2) The selection, appointment, and
fixing of the compensation of such per-
sonnel as he deems necessary, includ-
ing an Executive Director.

(3) The supervision of personnel em-
ployed by or assigned to the Commis-
sion, except that each Commissioner
may select and supervise personnel for
his personal staff.

(4) The distribution of business
among personnel and among adminis-
trative units of the Commission.

(5) The procurement of services of ex-
perts and consultants in accordance
with section 3109 of Title 5, United
States Code.

Subpart B—Commission Operation
During Emergency Conditions

§ 376.201 Emergency condition de-
fined.

For purposes of this subpart, emer-
gency conditions:

(a) Shall commence:

(1) At the time of an armed attack
upon the United States, or its terri-
tories or possessions;

(2) At the time the Commission is of-
ficially notified of the likelihood or im-
minence of such an attack; or

(3) At a time specified by the author-
ity of the President; and

(b) Shall continue until the Commis-
sion is officially notified of the end of
such conditions.

§ 376.202 Authority to move Commis-
sion offices.

The Commission may provide for re-
moval of its headquarters to any loca-
tion in the United States for the dura-
tion of emergency conditions. Con-
sistent with directives of the Chair-
man, the Commission officer or em-
ployee in charge of a regional office of
the Commission may move such office
to a new location in the United States
for the duration of emergency condi-
tions.

§ 376.203 Mailing address of Commis-
sion during emergency conditions.

The Chairman may direct that dur-
ing the continuance of emergency con-
ditions, communications, filings, re-
ports, or other submittals to the Com-
mission shall be addressed to the Fed-
eral Energy Regulatory Commission,
Official Mail and Messenger Service,
United States Postal Service to such or
other address as the Commission may
designate.

§ 376.204 Delegation of Commission’s
authority during emergency condi-
tions.

(a) Delegation of authority to one or
two Commissioners. During emergency
conditions, the Commission shall func-
tion as usual, if a quorum of the Com-
mission is available and capable of act-
ing. If by reason of such conditions a
quorum of the Commission is not avail-
able and capable of acting, all func-
tions of the Commission are delegated
to the Commissioner or Commissioners
who are available and capable of act-
ing.

(b) Delegation of authority to Commis-
sion staff. (1) When, by reason of emer-
gency conditions, there is no Commis-
sioner available and capable of acting,
the functions of the Commission are
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delegated to the first five members of
the Commission staff on the list set
forth in paragraph (b)(2) of this section
who are available and capable of act-
ing.

(2) The list referred to paragraph
(b)(1) of this section is:

(i) Executive Director;
(ii) Director, Office of Electric Power

Regulation;
(iii) Director, Office of Pipeline and

Producer Regulation;
(iv) General Counsel;
(v) Executive Assistant to the Chair-

man;
(vi) Deputy Director, Office of Elec-

tric Power Regulation;
(vii) Deputy Director, Office of Pipe-

line and Producer Regulation;
(viii) Deputy General Counsel;
(ix) Solicitor;
(x) Assistant Director and Division

heads, Office of Electric Power Regula-
tion; Assistant Director and Division
heads, Office of Pipeline and Producer
Regulation, and Assistant General
Counsel; in order of seniority;

(xi) Remaining Commission staff
members, in order of seniority;

(3) For purposes of paragraph (b)(2) of
this section order of seniority shall be
based on the highest grade and longest
period of service in that grade but
without regard to the particular office
or Division to which assigned.

(c) Reconsideration of staff action
taken under delegations. Action taken
pursuant to the delegations provided
for in this section shall be subject to
reconsideration by the Commission,
acting with a quorum, within thirty
days after the date upon which public
notice is given that a quorum of the
Commission has been reconstituted and
is functioning.

§ 376.205 Delegation of Chairman’s au-
thority during emergency condi-
tions.

When, by reason of emergency condi-
tions, the Chairman is not available
and capable of acting, his functions are
delegated to the Commissioner avail-
able and capable of acting and who is
designated by the President. Until such
time as the President designates, or if
no such Commissioner is designated,
such functions are delegated to the
Commissioner designated by the Chair-

man as Acting Chairman, but if such
Acting Chairman is not available and
capable of acting such functions are
delegated to the Commissioner who is
available and capable of acting and
who has the longest tenure as a mem-
ber of the Commission. If there is no
Commissioner available and capable of
acting, such functions are delegated to
the person on the Commission staff
who is available and capable of acting
and who is highest on the list set forth
in § 376.204(b)(2).

§ 376.206 Delegation of functions of
certain Commission staff members.

When, by reason of emergency condi-
tions, the Secretary, Executive Direc-
tor, Director of any Office or Division,
or officer in charge of a regional office,
is not available and capable of carrying
out his functions, such functions are
delegated to staff members designated
by the Chairman to perform such func-
tions. If no staff member so designated
is available and capable of carrying out
his functions, such functions are dele-
gated to the next subordinate employee
in the Office or Division of the highest
grade and longest period of service in
that grade.

§ 376.207 Personnel and fiscal func-
tions.

Subject to modifications or revoca-
tion by authority of the Executive Di-
rector, during the continuation of
emergency conditions authority to ef-
fect temporary appointments of such
additional officers and employees, to
classify and allocate positions to their
proper grades, to issue travel orders,
and to effect emergency purchases of
supplies, equipment and services shall
be exercised by the respective Direc-
tors of Offices and officials in charge of
regional offices, their deputies, or staff
in line of succession, as may be re-
quired for the discharge of the lawful
duties of such organization.

§ 376.208 Effect upon existing Commis-
sion requirements.

All outstanding Commission orders,
rules and regulations shall remain in
force and effect during the continuance
of emergency conditions, except to the
extent modified in accordance with au-
thority exercised under this subpart.
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PART 380—REGULATIONS IMPLE-
MENTING THE NATIONAL ENVI-
RONMENTAL POLICY ACT

Sec.
380.1 Purpose.
380.2 Definitions and terminology.
380.3 Environmental information to be sup-

plied by an applicant.
380.4 Projects or actions categorically ex-

cluded.
380.5 Actions that require an environmental

assessment.
380.6 Actions that require an environmental

impact statement.
380.7 Format of an environmental impact

statement.
380.8 Preparation of environmental docu-

ments.
380.9 Public availability of NEPA docu-

ments and public notice of NEPA related
hearings and public meetings.

380.10 Participation in Commission pro-
ceedings.

380.11 Environmental decisionmaking.
APPENDIX A TO PART 380—GUIDELINES FOR

THE PREPARATION OF ENVIRONMENTAL RE-
PORTS FOR APPLICATIONS UNDER THE NAT-
URAL GAS ACT, AS SPECIFIED IN § 380.3 OF
THE COMMISSION’S REGULATIONS

AUTHORITY: National Environmental Pol-
icy Act of 1969, 42 U.S.C. 4321–4370a; Depart-
ment of Energy Organization Act, 42 U.S.C.
7101–7352; E.O. 12009, 3 CFR 1978 Comp., p. 142.

SOURCE: Order 486, 52 FR 47910, Dec. 17,
1987, unless otherwise noted.

§ 380.1 Purpose.
The regulations in this part imple-

ment the Federal Energy Regulatory
Commission’s procedures under the Na-
tional Environmental Policy Act of
1969. These regulations supplement the
regulations of the Council on Environ-
mental Quality, 40 CFR parts 1500
through 1508 (1986). The Commission
will comply with the regulations of the
Council on Environmental Quality ex-
cept where those regulations are incon-
sistent with the statutory require-
ments of the Commission.

§ 380.2 Definitions and terminology.
For purposes of this part—
(a) Categorical exclusion means a cat-

egory of actions described in § 380.4,
which do not individually or cumula-
tively have a significant effect on the
human environment and which the
Commission has found to have no such
effect and for which, therefore, neither

an environmental assessment nor an
environmental impact statement is re-
quired. The Commission may decide to
prepare environmental assessments for
the reasons stated in § 380.4(b).

(b) Commission means the Federal En-
ergy Regulatory Commission.

(c) Council means the Council on En-
vironmental Quality.

(d) Environmental assessment means a
concise public document for which the
Commission is responsible that serves
to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact
statement or a finding of no significant
impact.

(2) Aid the Commission’s compliance
with NEPA when no environmental im-
pact statement is necessary.

(3) Facilitate preparation of a state-
ment when one is necessary. Environ-
mental assessments must include brief
discussions of the need for the pro-
posal, of alternatives as required by
section 102(2)(E) of NEPA, of the envi-
ronmental impacts of the proposed ac-
tion and alternatives, and a listing of
agencies and persons consulted.

(e) Environmental impact statement
(EIS) means a detailed written state-
ment as required by section 102(2)(C) of
NEPA. DEIS means a draft EIS and
FEIS means a final EIS.

(f) Environmental report or ER means
that part of an application submitted
to the Commission by an applicant for
authorization of a proposed action
which includes information concerning
the environment, the applicant’s anal-
ysis of the environmental impact of the
action, or alternatives to the action re-
quired by this or other applicable stat-
utes or regulations.

(g) Finding of no significant impact
(FONSI) means a document by the
Commission briefly presenting the rea-
son why an action, not otherwise ex-
cluded by § 380.4, will not have a signifi-
cant effect on the human environment
and for which an environmental impact
statement therefore will not be pre-
pared. It must include the environ-
mental assessment or a summary of it
and must note other environmental
documents related to it. If the assess-
ment is included, the FONSI need not
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repeat any of the discussion in the as-
sessment but may incorporate it by
reference.

§ 380.3 Environmental information to
be supplied by an applicant.

(a) An applicant must submit infor-
mation as follows:

(1) For any proposed action identified
in §§ 380.5 and 380.6, and environmental
report with the proposal as prescribed
in paragraph (c) of this section.

(2) For any proposal not identified in
paragraph (a)(1) of this section, any en-
vironmental information that the Com-
mission may determine is necessary for
compliance with these regulations, the
regulations of the Council, NEPA and
other Federal laws such as the Endan-
gered Species Act, the National His-
toric Preservation Act or the Coastal
Zone Management Act.

(b) An applicant must also:
(1) Provide all necessary or relevant

information to the Commission;
(2) Conduct any studies that the

Commission staff considers necessary
or relevant to determine the impact of
the proposal on the human environ-
ment and natural resources;

(3) Consult with appropriate Federal,
regional, State, and local agencies dur-
ing the planning stages of the proposed
action to ensure that all potential en-
vironmental impacts are identified.
(The specific requirements for con-
sultation on hydropower projects are
contained in § 4.38 and § 16.8 of this
chapter and in section 4(a) of the Elec-
tric Consumers Protection Act, Pub. L.
No. 99–495, 100 Stat. 1243, 1246 (1986));

(4) Submit applications for all Fed-
eral and State approvals as early as
possible in the planning process; and

(5) Notify the Commission staff of all
other Federal actions required for com-
pletion of the proposed action so that
the staff may coordinate with other in-
terested Federal agencies.

(c) Content of an applicant’s environ-
mental report for specific proposals—(1)
Hydropower projects. The information
required for specfic project applica-
tions under part 4 or 16 of this chapter.

(2) Natural gas projects. (i) For any ap-
plication filed under the Natural Gas
Act for any proposed action identified
in §§ 380.5 or 380.6, except for prior no-
tice filings under § 157.208, as described

in § 380.5(b), the information identified
in Appendix A of this part.

(ii) For prior notice filings under
§ 157.208, the report described by
§ 157.208(c)(11) of this chapter.

[Order 486, 52 FR 47910, Dec. 17, 1987, as
amended by Order 533, 56 FR 23155, May 20,
1991]

§ 380.4 Projects or actions categori-
cally excluded.

(a) General rule. Except as stated in
paragraph (b) of this section, neither
an environmental assessment nor an
environmental impact statement will
be prepared for the following projects
or actions:

(1) Procedural, ministerial, or inter-
nal administrative and management
actions, programs, or decisions, includ-
ing procurement, contracting, per-
sonnel actions, correction or clarifica-
tion of filings or orders, and accept-
ance, rejection and dismissal of filings;

(2)(i) Reports or recommendations on
legislation not initiated by the Com-
mission, and

(ii) Proposals for legislation and pro-
mulgation of rules that are clarifying,
corrective, or procedural, or that do
not substantially change the effect of
legislation or regulations being amend-
ed;

(3) Compliance and review actions,
including investigations (jurisdictional
or otherwise), conferences, hearings,
notices of probable violation, show
cause orders, and adjustments under
section 502(c) of the Natural Gas Policy
Act of 1978 (NGPA);

(4) Review of grants or denials by the
Department of Energy (DOE) of any ad-
justment request, and review of con-
tested remedial orders issued by DOE;

(5) Information gathering, analysis,
and dissemination;

(6) Conceptual or feasibility studies;
(7) Actions concerning the reserva-

tion and classification of United States
lands as water power sites and other
actions under section 24 of the Federal
Power Act;

(8) Transfers of water power project
licenses and transfers of exemptions
under Part I of the Federal Power Act
and Part 9 of this chapter;

(9) Issuance of preliminary permits
for water power projects under Part I

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00840 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



849

Federal Energy Regulatory Commission § 380.4

of the Federal Power Act and Part 4 of
this chapter;

(10) Withdrawals of applications for
certificates under the Natural Gas Act,
or for water power project preliminary
permits, exemptions, or licenses under
Part I of the Federal Power Act and
Part 4 of this chapter;

(11) Actions concerning annual
charges or headwater benefits, charges
for water power projects under Parts 11
and 13 of this chapter and establish-
ment of fees to be paid by an applicant
for a license or exemption required to
meet the terms and conditions of sec-
tion 30(c) of the Federal Power Act;

(12) Approval for water power
projects under Part I of the Federal
Power Act, of ‘‘as built’’ or revised
drawings or exhibits that propose no
changes to project works or operations
or that reflect changes that have pre-
viously been approved or required by
the Commission;

(13) Surrender and amendment of pre-
liminary permits, and surrender of
water power licenses and exemptions
where no project works exist or ground
disturbing activity has occurred and
amendments to water power licenses
and exemptions that do not require
ground disturbing activity or changes
to project works or operation;

(14) Exemptions for small conduit hy-
droelectric facilities as defined in
§ 4.30(b)(26) of this chapter under Part I
of the Federal Power Act and Part 4 of
this chapter;

(15) Electric rate filings submitted by
public utilities under sections 205 and
206 of the Federal Power Act, the es-
tablishment of just and reasonable
rates, and confirmation, approval, and
disapproval of rate filings submitted by
Federal power marketing agencies
under the Pacific Northwest Electric
Power Planning and Conservation Act,
the Department of Energy Organiza-
tion Act, and DOE Delegation Order
No. 0204–108.

(16) Approval of actions under sec-
tions 4(b), 203, 204, 301, 304, and 305 of
the Federal Power Act relating to
issuance and purchase of securities, ac-
quisition or disposition of property,
merger, interlocking directorates, ju-
risdictional determinations and ac-
counting orders;

(17) Approval of electrical inter-
connections and wheeling under sec-
tions 202(b), 210, 211, and 212 of the Fed-
eral Power Act, that would not entail:

(i) Construction of a new substation
or expansion of the boundaries of an
existing substation;

(ii) Construction of any transmission
line that operates at more than 115
kilovolts (KV) and occupies more than
ten miles of an existing right-of-way;
or

(iii) Construction of any trans-
mission line more than one mile long if
located on a new right-of-way;

(18) Approval of changes in land
rights for water power projects under
Part I of the Federal Power Act and
Part 4 of this chapter, if no construc-
tion or change in land use is either pro-
posed or known by the Commission to
be contemplated for the land affected;

(19) Approval of proposals under Part
I of the Federal Power Act and Part 4
of this chapter to authorize use of
water power project lands or waters for
gas or electric utility distribution
lines, radial (sub-transmission) lines,
communications lines and cables,
storm drains, sewer lines not dis-
charging into project waters, water
mains, piers, landings, boat docks, or
similar structures and facilities, land-
scaping or embankments, bulkheads,
retaining walls, or similar shoreline
erosion control structures;

(20) Action on applications for ex-
emption under section 1(c) of the Nat-
ural Gas Act;

(21) Approvals of blanket certificate
applications and prior notice filings
under § 157.204 and §§ 157.209 through
157.218 of this chapter;

(22) Approvals of blanket certificate
applications under §§ 284.221 through
284.224 of this chapter;

(23) Producers’ applications for the
sale of gas filed under §§ 157.23 through
157.29 of this chapter;

(24) Approval under section 7 of the
Natural Gas Act of taps, meters, and
regulating facilities located completely
within an existing natural gas pipeline
right-of-way or compressor station if
company records show the land use of
the vicinity has not changed since the
original facilities were installed, and
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no significant nonjurisdictional facili-
ties would be constructed in associa-
tion with construction of the inter-
connection facilities;

(25) Review of natural gas rate fil-
ings, including any curtailment plans
other than those specified in
§ 380.5(b)(5), and establishment of rates
for transportation and sale of natural
gas under sections 4 and 5 of the Nat-
ural Gas Act and sections 311 and 401
through 404 of the Natural Gas Policy
Act of 1978;

(26) Review of approval of oil pipeline
rate filings under Parts 340 and 341 of
this chapter;

(27) Sale, exchange, and transpor-
tation of natural gas under sections 4,
5 and 7 of the Natural Gas Act that re-
quires no construction of facilities;

(28) Abandonment in place of a minor
natural gas pipeline (short segments of
buried pipe of 6-inch inside diameter or
less), or abandonment by removal of
minor surface facilities such as meter-
ing stations, valves, and tops under
section 7 of the Natural Gas Act so
long as appropriate erosion control and
site restoration takes place;

(29) Abandonment of service under
any gas supply contract pursuant to
section 7 of the Natural Gas Act;

(30) Approval of filing made in com-
pliance with the requirements of a cer-
tificate for a natural gas project under
section 7 of the Natural Gas Act or a
preliminary permit, exemption, li-
cense, or license amendment order for
a water power project under Part I of
the Federal Power Act;

(b) Exceptions to categorical exclusions.
(1) In accordance with 40 CFR 1508.4,
the Commission and its staff will inde-
pendently evaluate environmental in-
formation supplied in an application
and in comments by the public. Where
circumstances indicate that an action
may be a major Federal action signifi-
cantly affecting the quality of the
human environment, the Commission:

(i) May require an environmental re-
port or other additional environmental
information, and

(ii) Will prepare an environmental as-
sessment or an environmental impact
statement.

(2) Such circumstances may exist
when the action may have an effect on
one of the following:

(i) Indian lands;
(ii) Wilderness areas;
(iii) Wild and scenic rivers;
(iv) Wetlands;
(v) Units of the National Park Sys-

tem, National Refuges, or National
Fish Hatcheries;

(vi) Anadromous fish or endangered
species; or

(vii) Where the environmental effects
are uncertain.

However, the existence of one or more
of the above will not automatically re-
quire the submission of an environ-
mental report or the preparation of an
environmental assessment or an envi-
ronmental impact statement.

[Order 486, 52 FR 47910, Dec. 17, 1987, as
amended at 53 FR 8177, Mar. 14, 1988; Order
486-B, 53 FR 26437, July 13, 1988; 54 FR 48740,
Nov. 27, 1989]

§ 380.5 Actions that require an envi-
ronmental assessment.

(a) An environmental assessment will
normally be prepared first for the ac-
tions identified in this section. Depend-
ing on the outcome of the environ-
mental assessment, the Commission
may or may not prepare an environ-
mental impact statement. However, de-
pending on the location or scope of the
proposed action, or the resources af-
fected, the Commission may in specific
circumstances proceed directly to pre-
pare an environmental impact state-
ment.

(b) The projects subject to an envi-
ronmental assessment are as follows:

(1) Except as identified in §§ 380.4,
380.6 and 2.55 of this chapter, authoriza-
tion for the site of new gas import/ex-
port facilities under DOE Delegation
No. 0204–112 and authorization under
section 7 of the Natural Gas Act for the
construction, replacement, or abandon-
ment of compression, processing, or
interconnecting facilities, onshore and
offshore pipelines, metering facilities,
LNG peak-shaving facilities, or other
facilities necessary for the sale, ex-
change, storage, or transportation of
natural gas;

(2) Prior notice filings under § 157.208
of this chapter for the rearrangement
of any facility specified in §§ 157.202
(b)(3) and (6) of this chapter or the ac-
quisition, construction, or operation of
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any eligible facility as specified in
§§ 157.202 (b)(2) and (3) of this chapter;

(3) Abandonment or reduction of nat-
ural gas service under section 7 of the
Natural Gas Act unless excluded under
§ 380.4 (a)(21), (28) or (29);

(4) Except as identified in § 380.6, con-
version of existing depleted oil or nat-
ural gas fields to underground storage
fields under section 7 of the Natural
Gas Act.

(5) New natural gas curtailment
plans, or any amendment to an exist-
ing curtailment plan under section 4 of
the Natural Gas Act and sections 401
through 404 of the Natural Gas Policy
Act of 1978 that has a major effect on
an entire pipeline system;

(6) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for construction of any water power
project—existing dam;

(7) Exemptions under section 405 of
the Public Utility Regulatory Policies
Act of 1978, as amended, and
§§ 4.30(b)(27) and 4.101–4.106 of this chap-
ter for small hydroelectric power
projects of 5 MW or less;

(8) Licenses for additional project
works at licensed projects under Part I
of the Federal Power Act whether or
not these are styled license amend-
ments or original licenses;

(9) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for transmission lines only;

(10) Applications for new licenses
under section 15 of the Federal Power
Act;

(11) Approval of electric interconnec-
tions and wheeling under sections
202(b), 210, 211, and 212 of the Federal
Power Act, unless excluded under
§ 380.4(a)(17); and

(12) Regulations or proposals for leg-
islation not excluded under § 380.4(a)(2).

(13) Surrender of water power li-
censes and exemptions where project
works exist or ground disturbing activ-
ity has occurred and amendments to
water power licenses and exemptions
that require ground disturbing activity
or changes to project works or oper-
ations.

[Order 486, 52 FR 47910, Dec. 17, 1987; Order
486, 53 FR 4817, Feb. 17, 1988, as amended by
53 FR 8177, Mar. 14, 1988; Order 486-B, 53 FR
26437, July 13, 1988]

§ 380.6 Actions that require an envi-
ronmental impact statement.

(a) Except as provided in paragraph
(b) of this section, an environmental
impact statement will normally be pre-
pared first for the following projects:

(1) Authorization under sections 3 or
7 of the Natural Gas Act and DOE Dele-
gation Order No. 0204–112 for the siting,
construction, and operation of jurisdic-
tional liquefied natural gas import/ex-
port facilities used wholly or in part to
liquefy, store, or regasify liquefied nat-
ural gas transported by water;

(2) Certificate applications under sec-
tion 7 of the Natural Gas Act to de-
velop an underground natural gas stor-
age facility except where depleted oil
or natural gas producing fields are
used;

(3) Major pipeline construction
projects under section 7 of the Natural
Gas Act using right-of-way in which
there is no existing natural gas pipe-
line; and

(4) Licenses under Part I of the Fed-
eral Power Act and Part 4 of this chap-
ter for construction of any
unconstructed water power project.

(b) If the Commission believes that a
proposed action identified in paragraph
(a) of this section may not be a major
Federal action significantly affecting
the quality of the human environment,
an environmental assessment, rather
than an environmental impact state-
ment, will be prepared first. Depending
on the outcome of the environmental
assessment, an environmental impact
statement may or may not be prepared.

(c) An environmental impact state-
ment will not be required if an environ-
mental assessment indicates that a
proposal has adverse environmental af-
fects and the proposal is not approved.

[Order 486, 52 FR 47910, Dec. 17, 1987, as
amended at 53 FR 8177, Mar. 14, 1988; Order
486-B, 53 FR 26437, July 13, 1988]

§ 380.7 Format of an environmental
impact statement.

In addition to the requirements for
an environmental impact statement
prescribed in 40 CFR 1502.10 of the regu-
lations of the Council, an environ-
mental impact statement prepared by
the Commission will include a section
on the literature cited in the environ-
mental impact statement and a staff
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conclusion section. The staff conclu-
sion section will include summaries of:

(a) The significant environmental
impacts of the proposed action;

(b) Any alternative to the proposed
action that would have a less severe
environmental impact or impacts and
the action preferred by the staff;

(c) Any mitigation measures pro-
posed by the applicant, as well as addi-
tional mitigation measures that might
be more effective;

(d) Any significant environmental
impacts of the proposed action that
cannot be mitigated; and

(e) References to any pending, com-
pleted, or recommended studies that
might provide baseline data or addi-
tional data on the proposed action.

§ 380.8 Preparation of environmental
documents.

The preparation of environmental
documents, as defined in § 1508.10 of the
regulations of the Council, on hydro-
electric projects, is the responsibility
of the Commission’s Office of Hydro-
power Licensing, 400 First Street NW.,
Washington, DC 20426, (202) 376–9171.
The preparation of environmental doc-
uments on natural gas projects is the
responsibility of the Commission’s Of-
fice of Pipeline and Producer Regula-
tion, (202) 357–8500, 825 North Capitol
Street NW., Washington, DC 20426. Per-
sons interested in status reports or in-
formation on environmental impact
statements or other elements of the
NEPA process, including the studies or
other information the Commission may
require on these projects, can contact
these sections.

§ 380.9 Public availability of NEPA
documents and public notice of
NEPA related hearings and public
meetings.

(a)(1) The Commission will comply
with the requirements of 40 CFR 1506.6
of the regulations of the Council for
public involvement in NEPA.

(2) If an action has effects of pri-
marily local concern, the Commission
may give additional notice in a Com-
mission order.

(b) The Commission will make envi-
ronmental impact statements, environ-
mental assessments, the comments re-
ceived, and any underlaying documents

available to the public pursuant to the
provisions of the Freedom of Informa-
tion Act (5 U.S.C. 552 (1982)). The exclu-
sion in the Freedom of Information Act
for interagency memoranda is not ap-
plicable where such memoranda trans-
mit comments of Federal agencies on
the environmental impact of the pro-
posed action. Such materials will be
made available to the public at the
Commission’s Public Reference Room
at 825 North Capitol Street NW., room
1000, Washington, DC 20426 at a fee and
in the manner described in Part 388 of
this chapter. A copy of an environ-
mental impact statement or environ-
mental assessment for hydroelectric
projects may also be made available for
inspection at the Commission’s re-
gional office for the region where the
proposed action is located.

[Order 486, 52 FR 47910, Dec. 17, 1987]

§ 380.10 Participation in Commission
proceedings.

(a) Intervention proceedings involving a
party or parties—(1) Motion to intervene.
(i) In addition to submitting comments
on the NEPA process and NEPA related
documents, any person may file a mo-
tion to intervene in a Commission pro-
ceeding dealing with environmental
issues under the terms of § 385.214 of
this chapter. Any person who files a
motion to intervene on the basis of a
draft environmental impact statement
will be deemed to have filed a timely
motion, in accordance with § 385.214, as
long as the motion is filed within the
comment period for the draft environ-
mental impact statement.

(ii) Any person that is granted inter-
vention after petitioning becomes a
party to the proceeding and accepts the
record as developed by the parties as of
the time that intervention is granted.

(2)(i) Issues not set for trial-type hear-
ing. An intervenor who takes a position
on any environmental issue that has
not yet been set for hearing must file a
timely motion with the Secretary con-
taining an analysis of its position on
such issue and specifying any dif-
ferences with the position of Commis-
sion staff or an applicant upon which
the intervenor wishes to be heard at a
hearing.

(ii) Issues set for trial-type hearing. (A)
Any intervenor that takes a position
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on an environmental issue set for hear-
ing may offer evidence for the record in
support of such position and otherwise
participate in accordance with the
Commission’s Rules of Practice and
Procedure. Any intervenor must speci-
fy any differences from the staff’s and
the applicant’s positions.

(B) To be considered, any facts or
opinions on an environmental issue set
for hearing must be admitted into evi-
dence and made part of the record of
the proceeding.

(b) Rulemaking proceedings. Any per-
son may file comments on any environ-
mental issue in a rulemaking pro-
ceeding.

§ 380.11 Environmental decision-
making.

(a) Decision points. For the actions
which require an environmental assess-
ment or environmental impact state-
ment, environmental considerations
will be addressed at appropriate major
decision points.

(1) In proceedings involving a party
or parties and not set for trial-type
hearing, major decision points are the
approval or denial of proposals by the
Commission or its designees.

(2) In matters set for trial-type hear-
ing, the major decision points are the
initial decision of an administrative
law judge or the decision of the Com-
mission.

(3) In a rulemaking proceeding, the
major decision points are the Notice of
Proposed Rulemaking and the Final
Rule.

(b) Environmental documents as part of
the record. The Commission will include
environmental assessments, findings of
no significant impact, or environ-
mental impact statements, and any
supplements in the record of the pro-
ceeding.

(c) Application denials. Notwith-
standing any provision in this Part,
the Commission may dismiss or deny
an application without performing an
environmental impact statement or
without undertaking environmental
analysis.

APPENDIX A TO PART 380—GUIDELINES
FOR THE PREPARATION OF ENVIRON-
MENTAL REPORTS FOR APPLICATIONS
UNDER THE NATURAL GAS ACT, AS
SPECIFIED IN § 380.3 OF THE COMMIS-
SION’S REGULATIONS

These guidelines:
(1) Identify the kinds of information to be

supplied by applicants to assist Federal
Power Commission staff in an independent
assessment of major Federal actions signifi-
cantly affecting the quality of the human en-
vironment;

(2) Pertain to actions under part 380, chap-
ter I, title 18, Code of Federal Regulations;

(3) Provide the basis for the preparation of
environmental reports being prepared pursu-
ant to part 380 by applicants for the con-
struction of pipeline facilities under the ju-
risdiction of the Commission; and

(4) Provide an insight into the rationale
and scope of environmental reports to assure
a balanced interdisciplinary analysis of ac-
tions significantly affecting the quality of
the human environment.

It is the general policy of the Federal
Power Commission to expect applicants to
take the following actions in carrying out
their environmental evaluation responsibil-
ities:

(5) Consult with the appropriate Federal,
regional, State, and local entities during the
preliminary planning stages of the proposed
action to assure that all environmental fac-
tors are identified;

(6) Conduct any studies which are nec-
essary to determine the impact of the pro-
posed action on the human and natural re-
sources and the measures which may be nec-
essary to protect the values of the affected
area. These analyses of impacts upon living
and nonliving elements which make up the
environment shall be to the depth necessary
for a valid assessment of the impacts;

(7) Utilize a sufficiently imaginative, com-
prehensive, interdisciplinary approach—uti-
lizing a broad physical, biological, and social
overview—during the development of the
plans for a project, including the selection of
its site, design, and methods of construction,
operation/maintenance, and abandonment;
and

(8) These guidelines have been prepared to
relate to a wide range of possible actions
that could come before the Commission for
consideration. The applicant is expected to
make the detail of the environmental report
commensurate with the complexity of the
possible environmental impact of the pro-
posed action. It is important to recognize
that there is some duplication in the infor-
mation requested. Often a section asks for an
evaluation from a different viewpoint rather
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than absolutely new information. Upon re-
view of the applicant’s environmental report,
staff may request additional informaiton.

COMPONENTS OF AN ENVIRONMENTAL REPORT

1. Description of proposed action.—Provide,
as an introductory paragraph, a brief de-
scription of the action under application.
Then describe fully its:

1.1 Purpose.—Describe the primary pur-
pose of the proposed action and such sec-
ondary purposes as water supply, navigation,
flood control, low flow augmentation, recre-
ation, fish, and wildlife. Describe how these
purposes, both primary and secondary, fit
into existing and future utility systems or
aid in meeting system reliability or regional
and national needs. List the increases in pro-
ductivity and values for each purpose de-
scribed, e.g., power capacity in kW and gen-
eration in kWh/year, navigation in tonnage,
recreation in visitor days, water use in ft 3/s
and af.

1.2 Location.—Describe the geographical
location of the action as related to other
similar programs or developments in the
same river basin. Locate the proposed action
with respect to State boundaries, counties
and major cities and, if necessary, by more
specific geographical identification such as
township and range; provide a map or maps
of the area and such other graphic materials
as are needed to locate the action.

1.3 Land requirements.—Locate and indi-
cate the area and use of lands to be utilized
by the proposed action and any measures,
other than construction procedures, involved
in its use, including clearing, borrow and
spoil areas, rip-rap, settling ponds or basins,
relocation or development of roads, recre-
ation and wildlife management programs,
drilling of wells for water supply or aquifer
recharge, and reserving project lands for fu-
ture uses. Describe the length and width of
all existing, joint, or new rights-of-way re-
quired by the proposed action and any land
treatment programs proposed thereon, in-
cluding activities on ‘‘adjacent’’ lands.

1.4 Proposed facilities.—Provide dimensions
where pertinent.

1.4.1 Project works.—Describe and locate
on functional drawings the project works
proposed for construction, including dams,
dikes, reservoirs, spillways, powerhouses,
switchyards and transmission facilities,
water intakes and outlets and conduits,
navigation works, visitor centers and other
public use facilities, fish ladders, fish hatch-
eries, and fish protective facilities. Provide
dimensions, elevations, data on geological
foundations, and other technical data as nec-
essary to give functional design characteris-
tics for safety and adequacy.

1.4.2 Reservoir.—Describe the reservoir and
its outlet works giving dimensions in capac-
ity, elevations, area, depth; thermal strati-
fication if present or anticipated; currents,

mixing actions, and flow-through of inflow-
ing waters as related to water densities; and
locate any water intake structures by ele-
vations and in relation to the occurence of a
reservoir thermocline.

1.4.3 Tailwater features.—Using a profile
drawing, show elevations of the turbine or
pump runners, maximum and minimum
tailwaters, and of any tailrace excavations.

1.4.4 Transmission facilities.—Describe any
transmission lines, rights-of-way, and sub-
stations existing or planned for future devel-
opment, not included as part of the action
under application but considered a necessary
adjunct thereto.

1.5 Construction procedures.—Describe pro-
cedures to be taken prior to or during con-
struction of project works such as the relo-
cation of homes and commercial and indus-
trial facilities, clearing, preparation of any
diversion works, surveying, land acquisition
and environmental planning. Provide a
schedule of construction of major project
works and how this will meet future power
needs and avoid such limiting factors as
floods, severe climatic conditions, or migra-
tions of fish. Include schedules for needed re-
locations or development of transportation
and other public use facilities and methods
of maintaining service during these activi-
ties. Indicate the source of the work forces,
numbers involved, and their housing needs in
the area.

1.6 Operational and maintenance proce-
dures.—Describe the proposed operational
modes and the reasons therefor. Show how
the water resources of the area are to be uti-
lized (provide usable reservoir storage capac-
ities for respective purposes, area-capacity
curves, hydrology data, drawdowns, and flow
duration curves applicable to project oper-
ation during dry, average, and wet years). In-
clude a discussion of the quantity and qual-
ity of water flows as they enter, pass
through the project, and are released to
maintain the downstream aquatic habitat;
and of any diversions of water for other uses
including municipal or industrial uses, or
fish ladders or hatcheries. For pumped stor-
age projects describe the daily, weekly, and
seasonal exchanges of waters between upper
and lower reservoirs and the water currents
and temperature changes produced by this
pseudo-tidal action. Include also a discussion
of any pollutants (and their sources) which
would be discharged as a result of the pro-
posed action. Describe maintenance of pro-
posed project works under normal condi-
tions; include types of expected mainte-
nance, and how system or area needs will be
met during shutdown for maintenance. De-
scribe capacity of project works to withstand
both usual and unusual, but possible, natural
phenomena and accidents (e.g., earthquakes,
floods, hurricanes or tornadoes, slides); de-
scribe any related geological or structural
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problems, and measures to be taken to mini-
mize problems arising from malfunctions
and accidents.

1.7 Future plans.—Describe plans or poten-
tial for future expansion of facilities includ-
ing land use and the compatibility of these
plans with the proposed action.

2. Description of the existing environment.—
Provide an overall description of existing
conditions for resources which might be af-
fected directly and indirectly by the pro-
posed action; include a discussion of such
pertinent topics as:

2.1 Land features and uses.—Identify
present uses and describe the characteristics
of the land area.

2.1.1 Land uses.—Describe the extent of
present uses, as in agriculture, business, in-
dustry, recreation, residence, wildlife, and
other uses, including the potential for devel-
opment; locate major nearby transportation
corridors, including roads, highways, ship
channels, and aviation traffic patterns; lo-
cate transmission facilities on or near the
lands affected by the proposed action and
their placement (underground, surface, or
overhead).

2.1.2 Topography, physiography, and geol-
ogy.—Provide a detailed description of the
topographic, physiographic, and geologic fea-
tures within the area of the proposed action.
Includes U.S. Geological Survey Topographic
Maps, aerial photographs, and other such
graphic material.

2.1.3 Soils.—Describe the physical and
chemical characteristics of the soils. Suffi-
cient detail should be given to allow inter-
pretation of the nature of and fertility of the
soil and stability of slopes.

2.1.4 Geological hazards.—Indicate the
probability of occurrence of geological haz-
ards in the area, such as earthquakes, slump-
ing, landslides, subsidence, permafrost, and
erosion.

2.2 Species and ecosystems.—Identify those
species and ecosystems that will be affected
by the proposed action.

2.2.1 Species.—List in general categories,
by common and scientific names, the plant
and wildlife species found in the area of the
proposed action and indicate those having
commercial and recreational importance.

2.2.2 Communities and associations.—De-
scribe the dominant plant and wildlife com-
munities and associations located within the
area of the proposed action. Provide an esti-
mate of the population densities of major
species. If data are not available for the im-
mediate area of the proposed action, data
from comparable areas may be used.

2.2.3 Unique and other biotic resources.—De-
scribe unique ecosystems or communities,
rare or endangered species, and other biotic
resources that may have special importance
in the area of the proposed action. Describe
any areas of critical environmental concern,

e.g., wetlands and estuaries. Summarize find-
ings of any studies conducted thereon.

2.3 Socioeconomic considerations.—If the
proposed action could have a significant so-
cioeconomic effect on the local area, discuss
the socioeconomic future, including popu-
lation and industrial growth, of the area
without the implementation of the proposed
action; describe the economic development
in the vicinity of the proposed action, par-
ticularly the local tax base and per capita in-
come; and identify trends in economic devel-
opment and/or land use of the area, both
from a historical and prospective viewpoint.
Describe the population densities of both the
immediate and generalized area. Include dis-
tances from the site of the proposed action
to nearby residences, cities, and urban areas
and list their populations. Indicate the num-
ber and type of residences, farms, businesses,
and industries that will be directly affected
and those requiring relocation if the pro-
posed action occurs.

2.4 Air and water environments.—Describe
the prevailing climate and the quality of the
air (including noise) and water environments
of the area. Estimate the quality and avail-
ability of surface water resources in the pro-
posed project area.

2.4.1 Climate.—Describe the historic cli-
matic conditions that prevail in the vicinity
of the proposed action; extremes and means
of monthly temperatures, precipitation, and
wind speed and direction. In addition, indi-
cate the frequency of temperature inver-
sions, fog, smog, icing, and destructive
storms such as hurricanes and tornadoes.

2.4.2 Hydrology and hydrography.—De-
scribe surface waters, fresh, brackish, or sa-
line, in the vicinity of the proposed action
and discuss drainage basins, physical and
chemical characteristics, water use, water
supplies, and circulation. Describe the
ground water situation, water uses and
sources, acquifer systems, and flow charac-
teristics.

2.4.3 Air, noise, and water quality moni-
toring.—Provide data on the existing quality
of the air and water, indicate the distance(s)
from the proposed action site to monitoring
stations and the mean and maximum audible
noise and radio interference levels at the site
boundaries.

2.5 Unique features.—Describe unique or
unusual features of the area, including his-
torical, archeological, and scenic sites and
values.

3. Environmental impact of the proposed ac-
tion.—Describe all known or expected sig-
nificant environmental effects and changes,
both beneficial and adverse, which will take
place should the action be carried out. In-
clude the impacts caused by (a) construction,
(b) operation, including maintenance, break-
down, and malfunctions, and (c) termination
of activities, including abandonment. In-
clude both direct and primary indirect
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1 Changes in the Environment Throughout the
Sphere of Influence of Proposed Action.—Direct
and indirect effects are those effects which
can be discerned as occurring primarily be-
cause the proposed action would occur. For
example: (1) The impact of a borrow pit
would be evaluated to the extent that it
would be developed or expanded but the man-
ufacture of conventional trucks to work the
pit would not; (2) the impact of construction
workers moving into the area would be eval-
uated but not the impact of their leaving
present homes. However, the impact of their
subsequent leaving this place must be con-
sidered.

changes in the existing environment in the
immediate area and throughout the sphere of
influence of the proposed action.1

3.1 Construction.
3.1.1 Land features and uses.—Assess the

impact on present or future land use, includ-
ing commercial use, mineral resources, rec-
reational areas, public health and safety, and
the aesthetic value of the land and its fea-
tures. Describe any temporary restriction on
land use due to construction activities. State
the effect of construction related activities
upon local traffic patterns, including roads,
highways, ship channels, and aviation pat-
terns.

3.1.2 Species and ecosystems.—Assess the
impact of construction on the terrestrial and
aquatic species and habitats in the area, in-
cluding clearing, excavation, and impound-
ment. Discuss the possibility of a major al-
teration to the ecosystem and any potential
loss of an endangered species.

3.1.3 Socioeconomic considerations.—Discuss
the effect on local socioeconomic develop-
ment in relation to labor, housing, local in-
dustry, and public services. Discuss the need
for relocations of families and businesses.
Describe the beneficial effects, both direct
and indirect, of the action on the human en-
vironment, such as benefits resulting from
the services and products, and other results
of the action (include tax benefits to local
and State governments, growth in local tax
base from new business and housing develop-
ment and payrolls). Describe the impact on
human elements, including the need for in-
creased public services (schools, health fa-
cilities, police and fire protection, housing,
waste disposal, markets, transportation,
communication, energy supplies, and rec-
reational facilities and uses in the proposed
project area, including any changes which
will occur in recreational use and potential
of the local area or region) due to the pro-
posed action; provisions for public access to
and use of project lands and waters, includ-
ing the impacts these uses will have on the
area; project lands reserved for future recre-
ation development and the types of facilities
which will be or which may need to be pro-

vided thereon and how the incremental uses
of these lands will affect the area, including
the effects of any increased recreational use
on the land and water resources and on the
public service facilities which presently exist
or which would need to be developed to pro-
vide for public needs. Discuss the impact of
the proposed action on national and local
historic and archeological sites, any existing
scenic, and cultural values;

3.1.4 Air and water environment.—Estimate
the qualitative and quantitative effects on
air, noise, and water quality, including sedi-
mentation, and whether regulatory stand-
ards in effect for the area will be complied
with.

3.1.5 Waste Disposal.—Discuss the impact
of disposal of all waste material such as
spoils, vegetation, and construction mate-
rials.

3.2 Operation and maintenance.
3.2.1 Land features and uses.—Outline re-

strictions on existing and potential land use
in the vicinity of the proposed action, in-
cluding mineral and water resources. State
the effect of operation related activities
upon local traffic patterns including roads,
highways, ship channels, and aviation pat-
terns, and the possible need of new facilities.

3.2.2 Species and ecosystems.—Assess the
impact of operation upon terrestrial and
aquatic species and habitats, including the
importance of plant and animal species hav-
ing economic or aesthetic value to man that
would be affected by the action; provide per-
tinent information on animal migrations,
foods, and reproduction in relation to the
impacts; and describe any ecosystem imbal-
ances that would be caused by the action and
the possibility of major alteration to an eco-
system or the loss of an endangered species.
Assess any effects of this action which would
be cumulative to those of other similar, ex-
isting projects or proposed actions.

3.2.3 Socioeconomic considerations.—Discuss
the effect on the local socioeconomic devel-
opment in relation to labor, housing and
population growth trends, relocation, local
industry and industrial growth, and public
service. Describe the beneficial effects, both
direct and indirect, of the action on the
human environment such as economic bene-
fits resulting from the services and products,
energy, and other results of the action (in-
clude tax benefits to local and State govern-
ments, growth in local tax base from new
business and housing developments, and pay-
rolls). Describe impacts on human elements,
including any need for increased public serv-
ice (schools, police and fire protection, hous-
ing, waste disposal, markets, transportation,
communication and recreational facilities).
Indicate the extent to which maintenance of
the area is dependent upon new sources of
energy or the use of such vital resources as
water.
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2 Carriers (e.g., ticks, mosquitoes, and ro-
dents) of diseases.

3.2.4 Air and water environment.—Assess
the impact on present air quality. Assess the
impact on present noise levels due to
project-related noises. Assess the impact on
present water quality, including sedimenta-
tion, due to reservoir operations, down-
stream water releases, power peaking oper-
ations, location of outlet works, and sani-
tary, waste, and process effluents.

3.2.5 Solid wastes.—Describe any impacts
from accumulation of solid wastes and by-
products that will be produced.

3.2.6 Use of resources.—Quantify the re-
sources necessary for operational uses; e.g.,
water (human needs and processes), energy
requirements, raw products, and specialized
needs. Assess the impact of obtaining and
using these resources.

3.2.7 Maintenance.—Discuss the impact of
maintenance programs, such as subsequent
clearing or treatment of rights-of-way. Dis-
cuss the potential impact of major break-
downs and shutdowns of the facilities and
how service will be maintained during shut-
downs.

3.2.8 Accidents and catastrophes.—Describe
any impacts resulting from accidents and
natural catastrophes, which might occur,
and provide an analysis of the capability of
the area to absorb predicted impacts.

3.3 Termination and abandonment.—Discuss
the impact on land use and aesthetics of the
termination and/or abandonment of facilities
resulting from the proposed action.

4. Measures to enhance the environment or to
avoid or mitigate adverse environmental ef-
fects.—Identify all measures which will be
undertaken to enhance the environment or
eliminate, avoid, mitigate, protect, or com-
pensate for adverse and detrimental aspects
of the proposed action, as described under
part 3, above, including engineering planning
and design, design criteria, contract speci-
fications, selection of materials, construc-
tion techniques, monitoring programs during
construction and operation, environmental
tradeoffs, research and development, and res-
toration measures which will be taken rou-
tinely or as the need arises.

4.1 Preventative measures and monitoring.—
Discuss provisions for pre- and post-moni-
toring of significant environmental impacts
of the proposed action. Include programs for
monitoring changes in operational phases.
Describe proposed measures for detecting
and modifying noise levels, monitoring air
and water quality, inventorying key species
in food chains, and detecting induced
changes in the weather. Describe measures,
including equipment, training procedures,
and vector 2 control measures, to be taken
for protecting the health and welfare of
workers and the public at the project during

its construction, operation, and mainte-
nance, including structures to exclude people
from hazardous areas or to protect them dur-
ing changes in operations; include sanitary
and solid and liquid waste disposal facilities
for workers and the public during construc-
tion and operation. Discuss measures to be
undertaken to minimize problems arising
from malfunctions and accidents (with esti-
mates of probability of occurrence). Identify
standard procedures for protecting services
and environmental values during mainte-
nance and breakdowns. Discuss proposed and
alternative construction timetables to pre-
vent significant environmental impacts and
plans for implementation of changes when-
ever necessary to reduce environmental im-
pact.

4.2 Environmental restoration and enhance-
ment.—Discuss all measures to be taken to
restore and enhance the environment, in-
cluding measures for restoration, replace-
ment, or protection of flora and fauna and of
scenic, historic, archeological, and other
natural values, describe measures to facili-
tate animal migrations and movements to
protect their life processes (e.g., spawning
and rearing of fish); describe programs for
landscaping and horticultural practices; de-
scribe selection and use of any chemicals
needed during construction, operation, and
maintenance so as to prevent their entry
into waters in the area; discuss programs to
assist displaced families and businesses in
their relocation; describe provisions for pub-
lic access to, and use of, lands and waters in
the area of the proposed action; and discuss
the preparation of lands prior to and fol-
lowing their use.

5. Unavoidable adverse environmental ef-
fects.—Discuss all significant environmental
effects which cannot be avoided by measures
outlined in section 4 above.

5.1 Human resources impacted.—Indicate
those human resources and values which will
sustain significant, unavoidable adverse ef-
fects and discuss whether the impact will be
transitory, a one-time but lasting effect, re-
petitive, continual, incremental, or syner-
gistic to other effects and whether secondary
adverse consequences will follow. Focus on
the displacement of people by the proposed
action and its local, economic, and aesthetic
implications; on human health and safety;
and on aesthetic and cultural values and
standards of living which will be sacrificed
or endangered. Where possible provide quan-
titative evaluations of these effects.

5.2 Uses preempted and unavoidable
changes.—Discuss all significant, unavoid-
able environmental impacts on the land and
its present use, caused by inundation, clear-
ing, excavation, and fills; losses to wildlife
habitat, forests, unique ecosystems, min-
erals, and farmlands; effects on fish habitat
and migrations; on relocation of populations
and manmade facilities, such as homes,
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3 Duration of Impacts—Short-term impacts
and benefits generally are those which occur
during the development and operation of a
project. Long-term productivity related to
an effect that remains many years (some-
times permanently) after the cause. As ex-
amples, strip mining without restoration and
land inundation by reservoirs have obvious
long-term effects.

roads, highways, and trails; on historical,
recreational, archeological, and aesthetic
values or scenic areas.

5.3 Loss of environmental quality.—Discuss
any significant, unavoidable adverse changes
in the air, including dust and emissions to
the air, and noise levels; impacts resulting
from solid wastes and their disposal; effects
on the water resources of the area, including
consumptive uses.

6. Relationship between local short-term uses
of man’s environment and the maintenance and
enhancement of long-term productivity.—
Compare the benefits to be derived from the
immediate or short-term use of the environ-
ment, with and without the proposed action,
and the long-term consequences of the pro-
posed action.3 Actions which diminish the di-
versity of beneficial uses of the environment
or preempt the options for future uses or
needs require detailed analysis, to assure
that shortsighted decisions are not made
which may commit future generations to un-
desirable courses of actions.

6.1 Short-term uses.—Assess the local
short-term uses of man’s environment in
terms of the proposed action’s benefit to
man, land use, alterations to the ecosystem,
use of resources, and public health and safe-
ty.

6.2 Long-term productivity.—Discuss any
cumulative long-term effects which may be
caused by the proposed action in terms of
land use, alterations to the ecosystem, use of
resources and public health and safety.

7. Irreversible and irretrievable commitments
of resources.—Discuss, and quantify when
possible, any irrevocable commitments of re-
sources which would be involved in the im-
plementation of the proposed action.

7.1 Land features and uses.—Discuss any
permanent changes in land features and/or
land use.

7.2 Endangered species and ecosystems.—As-
sess the possibility of eliminating any en-
dangered species or the loss or alteration of
an ecosystem.

7.3 Socioeconomic considerations.—Discuss
probable indirect actions (e.g., new highway
system or waste water treatment facilities,
housing developments, etc.) made economi-
cally feasible by the implementation of the
proposed action that would likely be trig-
gered and would irrevocably commit other
resources under our free enterprise system.

Identify the destruction of any historical, ar-
cheological, or scenic areas.

7.4 Resources lost or uses preempted.—Ana-
lyzed the extent to which the proposed ac-
tion would curtail the range of beneficial
uses of the environment. Determine whether,
considering presently known technology, the
proposed use of resources or any resource ex-
traction method would contaminate other
associated resources or foreclose their usage.

7.5 Finite resources.—Indicate the irrevers-
ible and/or irretrievable resources that would
be committed as a result of the proposed ac-
tion, such as fossil fuels, and construction
materials.

8. Alternatives to the proposed action.—Dis-
cuss the systematic procedure used to arrive
at the proposed action, starting with the
broadest, feasible objectives of the action
and progressively narrowing the alternatives
to a specific action at a specific site or right-
of-way. This systematic procedure should in-
clude the decision criteria used, the informa-
tion weighed, and an explanation of the con-
clusion at each decision point. The decision
criteria must show how environmental bene-
fits/costs, even if not quantifiable, are
weighed against economic benefits/costs and
technology and procedural constraints. All
realistic alternatives must be discussed even
though they may not be within the jurisdic-
tion of the Commission or the responsibil-
ities and capabilities of the applicant. Modi-
fication of the proposed action may be
among the alternatives. Describe the timeli-
ness and the environmental consequences of
each alternative discussed.

8.1 Objective.—Explain the need for any
proposed new energy supply.

8.2 Energy alternatives.—Discuss the po-
tential for accomplishing the proposed objec-
tives through energy conservation and the
potential for using realistic energy alter-
natives, such as natural and artificial gas,
oil, and coal. Also discuss realistic electric
energy alternatives, such as gas, oil, coal,
and nuclear-fueled powerplants, and other
conventional and pumped storage hydro-
electric plants. Provide an analysis of envi-
ronmental benefits and costs.

8.3 Sites and locations.—Discuss consider-
ations given to alternative sites and loca-
tions. Include a description of each site, a
summary of environmental factors of each
site, the reasons for rejection, and an anal-
ysis of environmental benefits and costs.

8.4 Designs, processes, and operations.—De-
scribe alternative facility designs, processes
(e.g., handling of waste water and solid
wastes), and/or operations that were consid-
ered and discuss the environmental con-
sequences of each, the reasons for rejection,
and an analysis of environmental benefits
and costs.
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8.5 No action.—Discuss the alternative of
no action with an evaluation of the con-
sequences of this option on a national, re-
gional, State, or local level, as appropriate.
Present a brief perspective of what future
use the proposed site (area) may assume if
the proposed facilities are not constructed
and summarize the environmental benefits
and costs.

9. Permits and compliance with other regula-
tions and codes.

9.1 Permits.—Identify all necessary Fed-
eral, regional, State and local permits, li-
censes, and certificates needed before the
proposed action can be completed, such as
permits needed from State and local agen-
cies for construction and waste discharges.
Describe steps which have been taken to se-
cure these permits and any additional efforts
still required.

9.1.1 Authorities consulted.—List all au-
thorities consulted for obtaining permits, li-
censes, and certificates, including zoning ap-
provals needed to comply with applicable
statutes and regulations.

9.1.2 Dates of approval.—Give dates of con-
sultations and of any approvals received.

9.2 Compliance with health and safety regu-
lations and codes.—Identify all Federal, re-
gional, State, and local safety and health
regulations and codes which must be com-
plied with in the construction, maintenance,
and operation of the proposed project. Also
identify other health and safety standards
and codes that will be complied with, such as
underwriter codes and voluntary industry
codes.

9.2.1 Authorities consulted.—List all au-
thorities and professional organizations con-
sulted in identifying pertinent regulations
and codes.

9.2.2 Procedures to be followed.—Describe
any specific procedures or actions that will
be taken to assure compliance with each
such regulation and code.

9.3 Compliance with other regulations and
codes.—Identify all other Federal, regional,
State and local regulations and codes which
must be complied with in the construction,
maintenance, and operation of the proposed
project.

9.3.1 Authorities consulted.—List all au-
thorities and professional organizations con-
sulted in identifying pertinent regulations
and codes.

9.3.2 Procedures to be followed.—Explained
the specific procedures or actions that will
be taken to assure compliance with each
such regulation and code.

10. Source of information.
10.1 Public hearings.—Describe any public

hearings or meetings held, summarize the
general tenor of public comments with the
proportions of proponents to those in dis-
sent, and include any public records result-
ing from these meetings. Include a descrip-
tion of the manner in which the public was

informed of the time and place of the hear-
ings. Fully discuss efforts made for seeking
constructive inputs from affected people and
how their concerns were accommodated.

10.2 Other sources.—Identify all other
sources of information utilized in the prepa-
ration of the environmental report, includ-
ing:

10.2.1 Meetings with governmental and other
entities.—List meetings held with Federal, re-
gional, State, and local planning, commerce,
regulatory, environmental and conservation
entities, the subjects discussed (e.g., recre-
ation, fish, wildlife, aesthetics, other natural
resources, and values of the area, and eco-
nomic development), and any environmental
conclusions reached as a result of the meet-
ing.

10.2.2 Studies conducted.—Identify the
studies conducted, including those by con-
sultants, the general nature and major find-
ings of those studies, and the title and avail-
ability of any reports thereon.

10.2.3 Consultants.—Give the names, ad-
dresses, and professional vitae of all consult-
ants who contributed to the environmental
report.

10.2.4 Bibliography.—Provide a bibliog-
raphy of the books, other publications, re-
ports, documents, maps, and aerial photo-
graphs consulted for background informa-
tion, including county land use and other
planning reports. Indicate by some method,
as by asterisks or numbers, those
biblographic references specifically cited in
the environmental report.

10.3 Provide copies of supportive reports.—
Supply at least a single copy of all technical
reports prepared in conjunction with the
preparation of the environmental report,
such as model, heat budget, plankton, fish,
and benthic sampling studies.
(Federal Power Act, as amended, 16 U.S.C.
792–828c; Public Utility Regulatory Policies
Act of 1978, as amended 16 U.S.C. 2601–2645;
Dept. of Energy Organization Act, 42 U.S.C.
7101–7352; E.O. 12009, 3 CFR part 142 (1979); 5
U.S.C. 553)
[Order 415–C, 38 FR 15949, June 19, 1973. Re-
designated by Order 486, 52 FR 47910, Dec. 17,
1987, and amended by Order 486, 52 FR 47914,
Dec. 17, 1987]

PART 381—FEES

Subpart A—General Provisions

Sec.
381.101 Purpose.
381.102 Definitions.
381.103 Filings.
381.104 Annual adjustment of fees.
381.105 Method of payment.
381.106 Waivers.
381.107 Direct billing.
381.108 Exemptions.
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381.109 Refunds.
381.110 Fees for substantial amendments.

Subpart B—Fees Applicable to the Natural
Gas Act and Related Authorities

381.207 Pipeline certificate applications.

Subpart C—Fees Applicable to General
Activities

381.302 Petition for issuance of a declara-
tory order (except under Part I of the
Federal Power Act).

381.303 Review of a Department of Energy
remedial order.

381.304 Review of Department of Energy de-
nial of adjustment.

381.305 Interpretations by the Office of the
General Counsel.

Subpart D—Fees Applicable to the Natural
Gas Policy Act of 1978

381.403 Petitions for rate approval pursuant
to § 284.123(b)(2).

381.404 [Reserved]

Subpart E—Fees Applicable to Certain
Matters Under Parts II and III of the
Federal Power Act and the Public Util-
ity Regulatory Policies Act

381.501 Applicability.
381.505 Certification of qualifying status as

a small power production facility or co-
generation facility.

Subpart F [Reserved]

Subpart G—Fees Applicable to the Inter-
state Commerce Act and Related Au-
thorities [Reserved]

Subpart H—Fees Applicable to the Public
Utility Holding Company Act of 1935

381.801 Applications for exempt wholesale
generator status.

AUTHORITY: 15 U.S.C. 717–717w; 16 U.S.C.
791–828c, 2601–2645; 31 U.S.C. 9701; 42 U.S.C.
7101–7352; 49 U.S.C. 60502; 49 App. U.S.C. 1–85.

SOURCE: Order 360, 49 FR 5081, Feb. 10, 1984,
unless otherwise noted.

Subpart A—General Provisions

§ 381.101 Purpose.

The purpose of this part is to set
forth the fees charged by the Commis-
sion for services and benefits provided
by the Commission.

§ 381.102 Definitions.

For purposes of this part, the fol-
lowing definitions apply.

(a) Person means any person, group,
association, organization, partnership,
corporation, or business, except those
authorized to engage in the transaction
of official business for the United
States Government.

(b) Work year cost means the ratio of
the Commission’s budgeted expenses
during any given fiscal year to the au-
thorized staff level for that fiscal year.

(c) Work-month means the amount of
work represented by one employee’s de-
votion of 100 percent of his or her time
for one month.

(d) Filing means any application, tar-
iff or rate filing, intervention, com-
plaint, petition, request, or motion
submitted to the Commission in con-
nection with any of the services or ben-
efits for which a fee is established in
this part.

§ 381.103 Filings.

(a) Submittal of fees. Except as pro-
vided in §§ 274.201(e) and 381.106, a fee in
the amount set forth in this part shall
accompany each filing for which a fee
has been established.

(b) Deficiencies. (1) Any filing that is
not accompanied by either the fee es-
tablished for that filing or a petition
for waiver in accordance with
§ 381.106(b) is deficient.

(2) The Secretary will inform any
person submitting a deficient filing
that:

(i) Such filing will be rejected unless
the appropriate fee is submitted within
a time specified by the Secretary;

(ii) The Commission will not process
any filing that is deficient under this
paragraph; and

(iii) The date of filing is the date on
which the Commission receives the ap-
propriate fee.

(3) This provision does not preclude a
determination that a filing is deficient
for any other reason.

(c) Choice of two or more fees. If a fil-
ing for one service or benefit may be
considered as falling within two or
more categories or services for which a
fee is established, that filing must be
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accompanied by the higher or highest
of the applicable fees.

[Order 360, 49 FR 5081, Feb. 10, 1984, as
amended by Order 394, 49 FR 35365, Sept. 7,
1984]

§ 381.104 Annual adjustment of fees.

(a) Update and publication. The Com-
mission, by its designee the Executive
Director, will update its fees each fis-
cal year according to the formula in
paragraph (c) of this section. The Exec-
utive Director will publish the fees in
the FEDERAL REGISTER.

(b) Payment of updated fees. Any per-
son who submits a filing for which a fee
is established in this part must pay the
currently effective fee unless a waiver
is granted.

(c) Formula. (1) Except as provided in
paragraph (c)(2) of this section, the for-
mula for determining each fee is the
workmonths dedicated to the given fee
category for the six fiscal years 1987
through 1992 or all years prior to FY 93
for which data are available divided by
the number of actual completions in
the six fiscal years 1987 through 1992 or
all years prior to FY 93 for which data
are available multiplied by the average
monthly employee cost in the most re-
cent fiscal year for which data are
available.

(2) With respect to the fees charged
to pipelines filing pursuant to
§ 381.207(a), the fee for the first year
will be $1,000. The formula for the fee
in future years will be the workmonths
from the immediately prior year di-
vided by the number of actual comple-
tions in that year multiplied by the av-
erage monthly employee cost in the
most recent fiscal year for which data
are available. With the addition of fu-
ture years, the formula for § 381.207(a)
fees will be updated to include that
year as part of the base period.

(d) Effective date of fee. Any fee up-
dated under this section is effective on
the thirtieth day after publication in
the FEDERAL REGISTER of the revised
sections in this part, unless otherwise
specified in the FEDERAL REGISTER no-
tice.

[Order 360, 49 FR 5081, Feb. 10, 1984, as
amended by Order 494, 53 FR 15382, Apr. 29,
1988; Order 521, 55 FR 12171, Apr. 2, 1990; 58 FR
2975, Jan. 7, 1993]

§ 381.105 Method of payment.
Fee payment shall be made by check

or money order payable to the Treas-
urer of the United States. The check
should state the nature of the filing
and the docket number where applica-
ble so that the fee category for which
the check is being submitted is clearly
identifiable.

§ 381.106 Waivers.
(a) Filing of petition. If an applicant is

suffering from severe economic hard-
ship at the time of filing an application
which makes the applicant economi-
cally unable to pay the appropriate fee
for the application, rate change, tariff,
petition, request or other filing requir-
ing a fee, the applicant may submit an
original and two copies of a petition for
waiver with the application in lieu of
the applicable fee. The petition for
waiver must include evidence, such as
a financial statement, clearly showing
either that the applicant does not have
the money to pay all or part of the fee,
or that if the applicant does pay the
fee, the applicant will be placed in fi-
nancial distress or emergency.

(b) Decision on petition. The Commis-
sion or its designee will analyze each
petition to determine whether the ap-
plicant has met the standards for waiv-
er and then will notify the applicant of
its grant or denial, in whole or in part.
If the petition is denied, the applicant
will have 30 days from the date of noti-
fication of the denial to submit the ap-
propriate fee to the Commission.

[Order 360, 49 FR 5081, Feb. 10, 1984, as
amended by Order 395, 49 FR 35356, Sept. 7,
1984]

§ 381.107 Direct billing.
(a) Applicability. If a filing presents

an issue of fact, law, policy, procedural
difficulty, or technical complexity that
requires an extraordinary amount of
expense to process, the Commission
may institute a direct billing proce-
dure for the direct and indirect costs of
processing that filing. The Commission
will make a direct billing determina-
tion under this paragraph not later
than one year after receiving a com-
plete filing from an applicant.

(b) Procedures. (1) Direct billing will
not be instituted with respect to any
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filing until the person who submitted
the filing is notified that direct billing
will be applied to the filing in lieu of
the fees established under this part.

(2) Any fee submitted with the filing
will be applied, as a credit, to the
amount billed directly for processing
costs. The Secretary will thereafter pe-
riodically bill the person who sub-
mitted the filing for the actual direct
and indirect costs of processing the fil-
ing.

(3) If the Commission institutes a di-
rect billing for the costs of a hearing
and reduces the fee to the applicant to
less than full cost recovery due to the
presence of intervenors, the Commis-
sion will consider, on a case-by-case
basis, direct billing the intervenors for
all or part of the reduced portion.

[Order 360, 49 FR 5081, Feb. 10, 1984, as
amended by Order 433, 50 FR 40346, Oct. 3,
1985; 58 FR 2975, Jan. 7, 1993]

§ 381.108 Exemptions.
(a) Filing of petition. States, munici-

palities and anyone who is engaged in
the official business of the Federal
Government are exempt from the fees
required by this part and may file a pe-
tition for exemption in lieu of the ap-
plicable fee.

(b) Decision on petition. A petitioner
may claim this exemption by filing an
original and two copies of a petition for
exemption that includes evidence that
the petitioner is a State or munici-
pality, or is engaged in the official
business of the Federal Government.
The Commission or its designee will
analyze each petition to determine
whether the petition has met the
standards for exemption and will notify
the petitioner whether it is granted or
denied. If the petition is denied, the
person will have thirty days from the
date of notification of the denial to
submit the appropriate fee to the Com-
mission.

[Order 395, 49 FR 35356, Sept. 7, 1984]

§ 381.109 Refunds.
Fees established under this part may

be refunded only if the related filing is
withdrawn within fifteen (15) days of
the date of filing or, if applicable, be-
fore the filing is noticed in the FED-
ERAL REGISTER or, if the fee is inappro-

priately paid for a filing for which no
fee is established. Fees paid in excess
of the fees established under this part
may be refunded to the extent of the
amount paid in excess. To obtain a re-
fund, the applicant must file a motion
requesting refund with the Commis-
sion.

[Order 433, 50 FR 40346, Oct. 3, 1985, as amend-
ed by Order 433–A, 51 FR 43607, Dec. 3, 1986]

§ 381.110 Fees for substantial amend-
ments.

Fees established under this part for
any filing will also be charged, as ap-
propriate, for any substantial amend-
ment to a pending filing. An amend-
ment is considered substantial if it
changes the character, nature, or the
magnitude of the proposed activity or
rate in the pending filing. For purposes
of this section, an application for a
temporary certificate is not considered
to be an amendment to a pending cer-
tificate application.

[Order 433–A, 51 FR 43607, Dec. 3, 1986]

Subpart B—Fees Applicable to the
Natural Gas Act and Related
Authorities

§ 381.207 Pipeline certificate applica-
tions.

(a) Definition. For purposes of this
section, ‘‘pipeline certificate applica-
tion’’ means any application for au-
thorization or exemption, any substan-
tial amendment to such an application,
and any application, other than an ap-
plication for a temporary certificate,
for authorization to amend an out-
standing authorization or exemption,
by any person, made pursuant to sec-
tion 7(c) of the Natural Gas Act filed in
accordance with § 284.224 of this chap-
ter.

(b) Fee. Unless the Commission or-
ders direct billing under § 381.107 or
otherwise, the fee established for a
blanket certificate application is
$1,000. The fee filed under this para-
graph must be submitted in accordance
with § 284.224 of this chapter.

(c) Effective date. Any pipeline certifi-
cate application filed with the Com-
mission prior to November 4, 1985, is
subject to the fees established by part
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159 of this chapter to the extent that
part 159 applies to such an application.

[Order 433, 50 FR 40346, Oct. 3, 1985, as amend-
ed by Order 433–A, 51 FR 43607, Dec. 3, 1986; 52
FR 10367, Apr. 1, 1987; 53 FR 15384, Apr. 29,
1988; 54 FR 12901, Mar. 29, 1989; 55 FR 13901,
Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991; 58 FR
2975, Jan. 7, 1993]

Subpart C—Fees Applicable to
General Activities

§ 381.302 Petition for issuance of a de-
claratory order (except under Part
I of the Federal Power Act.)

(a) Except as provided in paragraph
(b) of this section, the fee established
for filing a petition for issuance of a
declaratory order under § 385.207 of this
chapter is $14,360. The fee must be sub-
mitted in accordance with subpart A of
this part.

(b) No fee is necessary to file a peti-
tion for issuance of a declaratory order
that solely concerns the investigation,
issuance, transfer, renewal, revocation,
and enforcement of licenses and per-
mits for the construction, operation,
and maintenance of dams, water con-
duits, reservoirs, powerhouses, trans-
mission lines, or other works for the
development and improvement of navi-
gation and for the development and
utilization of power across, along,
from, or in navigable waters under
Part I of the Federal Power Act.

(c) A person claiming the exemption
provided in paragraph (b) of this sec-
tion must file an original and two cop-
ies of a petition for exemption in lieu
of a fee along with its petition for
issuance of a declaratory order. The pe-
tition for exemption should summarize
the issues raised in the petition for
issuance of a declaratory order and ex-
plain why the exemption is applicable.
The Commission or its designee will
analyze each petition to determine
whether the petition has met the
standards for exemption and will notify
the applicant whether it is granted or
denied. If the petition is denied, the pe-
titioner will have thirty days from the
date of notification of the denial to

submit the appropriate fee to the Com-
mission.

[Order 395, 49 FR 35356, Sept. 7, 1984, as
amended at 52 FR 10367, Apr. 1, 1987; 53 FR
15382, Apr. 29, 1988; 54 FR 12901, Mar. 29, 1989;
55 FR 13901, Apr. 13, 1990; 56 FR 15497, Apr. 17,
1991; 57 FR 15225, Apr. 27, 1992; 58 FR 26523,
May 4, 1993; 59 FR 25563, May 17, 1994; 60 FR
31390, June 15, 1995; 61 FR 40723, Aug. 6, 1996;
62 FR 36982, July 10, 1997; 63 FR 44995, Aug. 24,
1998]

§ 381.303 Review of a Department of
Energy remedial order.

(a) Except as provided in § 381.303(b),
the fee established for an answer to a
Department of Energy remedial order
under subpart I of the Commission’s
Rules of Practice and Procedure, 18
CFR part 385, subpart I (1983), is $20,960.
The fee must be submitted in accord-
ance with subpart A of this part.

(b) If the amount in controversy is
below $30,000, then the fee to file a peti-
tion for review of a DOE remedial order
is reduced as follows:

Fee

Amount in controversy:
$0 to $9,999 ........................................................... $100
$10,000 to $29,999 ................................................ 600

(c) In order to qualify for the fees in
paragraph (b) of this section, the check
must be accompanied by an affidavit
by the petitioner that states the
amount in controversy.

[Order 395, 49 FR 35356, Sept. 7, 1984, as
amended at 49 FR 44275, Nov. 6, 1984; 52 FR
10367, Apr. 1, 1987; 53 FR 15384, Apr. 29, 1988;
54 FR 12901, Mar. 29, 1989; 55 FR 13901, Apr. 13,
1990; 56 FR 15497, Apr. 17, 1991; 57 FR 15225,
Apr. 27, 1992; 58 FR 26523, May 4, 1993; 59 FR
25563, May 17, 1994; 60 FR 31390, June 15, 1995;
61 FR 40723, Aug. 6, 1996; 62 FR 36982, July 10,
1997; 63 FR 44995, Aug. 24, 1998]

§ 381.304 Review of Department of En-
ergy denial of adjustment.

(a) Except as provided in § 381.304(b),
the fee established for filing a petition
for review of a Department of Energy
denial of an adjustment request under
subpart J of the Commission’s Rules of
Practice and Procedure, 18 CFR part
385, subpart J (1983), is $10,990. The fee
must be submitted in accordance with
subpart A of this part.
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(b) If the amount in controversy is
below $30,000, then the fee to file a peti-
tion for review of a DOE denial of an
adjustment is reduced as follows:

Fee

Amount in controversy:
$0 to $9,999 ........................................................... $100
$10,000 to $29,999 ................................................ 600

(c) In order to qualify for the fees in
paragraph (b) of this section, the check
must be accompanied by an affidavit
by the petitioner that states the
amount in controversy.

[Order 395, 49 FR 35356, Sept. 7, 1984, as
amended at 49 FR 44275, Nov. 6, 1984; 52 FR
10367, Apr. 1, 1987; 53 FR 15384, Apr. 29, 1988;
54 FR 12901, Mar. 29, 1989; 55 FR 13901, Apr. 13,
1990; 58 FR 26523, May 4, 1993; 59 FR 25563,
May 17, 1994; 60 FR 31390, June 15, 1995; 61 FR
40723, Aug. 6, 1996; 62 FR 36982, July 10, 1997;
63 FR 44996, Aug. 24, 1998]

§ 381.305 Interpretations by the Office
of the General Counsel.

(a) Except as provided in paragraph
(b) of this section, the fee established
for a written interpretation by the Of-
fice of the General Counsel of any stat-
ute or implementing regulation under
the jurisdiction of the Commission is
$4,120. The fee must be submitted in ac-
cordance with subpart A of this part
and § 385.1901 or § 388.104 of this chapter.

(b) No fee is necessary to file a re-
quest for a written interpretation by
the Office of the General Counsel that
solely concerns matters under Part I of
the Federal Power Act.

(c) A person claiming the exemption
provided in paragraph (b) of this sec-
tion must file an original and two cop-
ies of a petition for exemption in lieu
of a fee along with the request for a
written interpretation. The petition for
exemption should summarize the issues
raised in the request for a legal opinion
and explain why the exemption is ap-
plicable. The Commission or its des-
ignee will analyze each petition to de-
termine whether the petition has met
the standards for exemption and will
notify the applicant whether it is
granted or denied. If the petition is de-
nied, the applicant will have 30 days
from the date of notification of the de-

nial to submit the appropriate fee to
the Commission.

[Order 494, 53 FR 15382, Apr. 29, 1988, as
amended at 54 FR 12901, Mar. 29, 1989; 55 FR
13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991;
57 FR 15226, Apr. 27, 1992; 58 FR 26523, May 4,
1993; 59 FR 25563, May 17, 1994; 60 FR 31390,
June 15, 1995; 61 FR 40723, Aug. 6, 1996; 62 FR
36982, July 10, 1997; 63 FR 44996, Aug. 24, 1998]

Subpart D—Fees Applicable to the
Natural Gas Policy Act of 1978

§ 381.403 Petitions for rate approval
pursuant to § 284.123(b)(2).

The fee established for a petition for
rate approval pursuant to § 284.123(b)(2)
is $7,140. Such fee must be submitted in
accordance with subpart A of this part
and § 284.123(b)(2).

[Order 394, 49 FR 35365, Sept. 7, 1984, as
amended at 52 FR 10367, Apr. 1, 1987; 53 FR
15384, Apr. 29, 1988; 54 FR 12901, Mar. 29, 1989;
55 FR 13901, Apr. 13, 1990; 56 FR 15497, Apr. 17,
1991; 57 FR 15226, Apr. 27, 1992; 58 FR 26523,
May 4, 1993; 59 FR 25563, May 17, 1994; 60 FR
31391, June 15, 1995; 61 FR 40723, Aug. 6, 1996;
62 FR 36982, July 10, 1997; 63 FR 44996, Aug. 24,
1998]

§ 381.404 [Reserved]

Subpart E—Fees Applicable to
Certain Matters Under Parts II
and III of the Federal Power
Act and the Public Utility Reg-
ulatory Policies Act

§ 381.501 Applicability.
The fees set forth in this subpart

apply to filings submitted on or after
November 4, 1985.

[Order 435, 50 FR 40358, Oct. 3, 1985]

§ 381.505 Certification of qualifying
status as a small power production
facility or cogeneration facility.

(a) Unless the Commission orders di-
rect billing under § 381.107 of this chap-
ter or otherwise, the fee established for
an application for Commission certifi-
cation as a qualifying small power pro-
duction facility, as defined in section
3(17) of the Federal Power Act, is
$12,340 and the fee established for an
application for Commission certifi-
cation as a qualifying cogeneration fa-
cility, as defined in section 3(18) of the
Federal Power Act, is $13,970.
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(b) The fee filed under this section
must be submitted in accordance with
subpart A of this part and § 292.207(b)(2)
of this chapter.

[Order 494, 53 FR 15382, Apr. 29, 1988, as
amended at 54 FR 12901, Mar. 29, 1989; 55 FR
13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991;
57 FR 15226, Apr. 27, 1992; 58 FR 26523, May 4,
1993; 59 FR 25563, May 17, 1994; 60 FR 31391,
June 15, 1995; 61 FR 40723, Aug. 6, 1996; 62 FR
36982, July 10, 1997; 63 FR 44996, Aug. 24, 1998]

Subpart F [Reserved]

Subpart G—Fees Applicable to
the Interstate Commerce Act
and Related Authorities [Re-
served]

Subpart H—Fees Applicable to the
Public Utility Holding Com-
pany Act of 1935

§ 381.801 Applications for exempt
wholesale generator status.

The fee established for applications
for exempt wholesale generator status
under section 32 of the Public Utility
Holding Company Act of 1935 and sub-
chapter T, part 365 of this chapter, ap-
plicable to applicants who will not be-
come public utilities as defined in sec-
tion 201(e) of the Federal Power Act
upon the sale of electric energy at
wholesale, is $1,620. The fee must be
submitted in accordance with subpart
A of this part.

[Order 550, 58 FR 8907, Feb. 18, 1993, as
amended at 59 FR 25563, May 17, 1994; 60 FR
31391, June 15, 1995; 61 FR 40723, Aug. 6, 1996;
62 FR 36982, July 10, 1997; 63 FR 44996, Aug. 24,
1998]

PART 382—ANNUAL CHARGES

Subpart A—General Provisions

Sec.
382.101 Purpose.
382.102 Definitions.
382.103 Payment.
382.104 Enforcement.
382.105 Waiver.
382.106 Accounting for annual charges paid

under part 382.

Subpart B—Annual Charges

382.201 Annual charges under Parts II and
III of the Federal Power Act and related
statutes.

382.202 Annual charges under the Natural
Gas Act and Natural Gas Policy Act of
1978 and related statutes.

382.203 Annual charges under the Interstate
Commerce Act.

AUTHORITY: 5 U.S.C 551–557; 15 U.S.C 717–
717w, 3301–3432; 16 U.S.C. 791a–825r, 2601–2645;
42 U.S.C. 7101–7352; 49 U.S.C. 60502; 49 App.
U.S.C. 1–85.

SOURCE: Order 472, 52 FR 21292, June 5, 1987,
unless otherwise noted.

Subpart A—General Provisions
§ 382.101 Purpose.

The purpose of this part is to estab-
lish procedures for calculating and as-
sessing annual charges to reimburse
the United States for all of the costs
incurred by the Commission, other
than costs incurred in administering
Part I of the Federal Power Act and
costs recovered through the Commis-
sion’s filing fees.

§ 382.102 Definitions.
For the purpose of this part:
(a) Natural gas pipeline company

means any person:
(1) Engaged in natural gas sales for

resale or natural gas transportation
subject to the jurisdiction of the Com-
mission under the Natural Gas Act
whose sales for resale and transpor-
tation exceed 200,000 Mcf at 14.73 psi
(60°F) in any of the three calendar
years immediately preceding the fiscal
year for which the Commission is as-
sessing annual charges; and

(2) Not engaged solely in ‘‘first sales’’
of natural gas as that term is defined
in section 2(21) of the Natural Gas Pol-
icy Act of 1978; and

(3) To whom the Commission has not
issued a Natural Gas Act Section 7(f)
declaration; and

(4) Not holding a limited jurisdiction
certificate.

(b) Public utility means any person
who owns or operates facilities subject
to the jurisdiction of the Commission
under Parts II and III of the Federal
Power Act, and who has rate sched-
ule(s) on file with the Commission and
who is not a ‘‘qualifying small power
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producer’’ or a ‘‘qualifying cogener-
ator’’, as those terms are defined in
section 3 of the Federal Power Act, or
the United States or a state, or any po-
litical subdivision of the United States
or a state, or any agency, authority, or
instrumentality of the United States, a
state, political subdivision of the
United States, or political subdivision
of a state.

(c) Oil pipeline company means any
person engaged in the transportation of
crude oil and petroleum products sub-
ject to the Commission’s jurisdiction
under the Interstate Commerce Act
with annual operating revenues greater
than $350,000 in any of the three cal-
endar years immediately preceding the
fiscal year for which the Commission is
assessing annual charges.

(d) Natural gas regulatory program is
the Commission’s regulation of the
natural gas industry under the Natural
Gas Act; Natural Gas Policy Act of
1978; Alaska Natural Gas Transpor-
tation Act; Public Utility Regulatory
Policies Act; Department of Energy Or-
ganization Act; Outer Continental
Shelf Lands Act; Energy Security Act;
Regulatory Flexibility Act; Crude Oil
Windfall Profit Tax Act; National En-
vironmental Policy Act; National His-
toric Preservation Act.

(e) Electric regulatory program is the
Commission’s regulation of the electric
industry under Parts II and III of the
Federal Power Act; Public Utility Reg-
ulatory Policies Act; Powerplant and
Industrial Fuel Use Act; Department of
Energy Organization Act; Energy Secu-
rity Act; Regulatory Flexibility Act;
Pacific Northwest Electric Power Plan-
ning and Conservation Act; Flood Con-
trol and River and Harbor Acts; Bonne-
ville Project Act; Federal Columbia
River Transmission Act; Reclamation
Project Act; Nuclear Waste Policy Act;
National Environmental Policy Act;
and the Public Utility Holding Com-
pany Act.

(f) Oil regulatory program is the Com-
mission’s regulation of the oil pipeline
industry under the Interstate Com-
merce Act; Department of Energy Or-
ganization Act; Regulatory Flexibility
Act; Outer Continental Shelf Lands
Act; and the Crude Oil Windfall Profit
Tax Act.

(g) Person means an individual, part-
nership, corporation, association, joint
stock company, public trust, or orga-
nized group of persons, whether incor-
porated or not.

(h) Long-term firm sales and trans-
mission activities means the portion of
the Commission’s electric regulatory
program devoted to the regulation of
long-term firm sales and transmission.

(1) Long-term firm sales are the juris-
dictional sales of capacity and energy
under contracts that do not anticipate
service interruptions, and are of five
years or more duration. The capacity
and energy must be available to a re-
sale customer at all times during the
period covered by a commitment, even
under adverse conditions. This includes
sales supplying the full requirements
or partial requirements of a customer,
and sales of energy from unit or system
capacity of a long-term duration (five
years or more) under contracts that do
not anticipate service interruptions
when capacity is operationally avail-
able. These sales are those reported in
the FERC Form No. 1 in Account 447 as
Sales-for-Resale transactions with sta-
tistical classifications of RQ, LF or LU
or sales determined on a basis con-
sistent with FERC Form No. 1 report-
ing for those public utilities exempt
from § 141.1 of this chapter.

(2) Long-term firm transmission is juris-
dictional transmission of capacity and
energy under contracts that do not an-
ticipate service interruptions, and are
of one year or more duration. This
transmission is that reported in the
FERC Form No. 1 in Account 456 as
Transmission for Others transactions
with the statistical classification of LF
or transmission for others determined
on a basis consistent with FERC Form
No. 1 reporting for those public utili-
ties exempt from § 141.1 of this chapter.
All MWhs attributable to sales and
transmission transactions are to be re-
ported in their respective accounts on
the FERC Form No. 1 irrespective of
the method of billing.

(i) Short-term sales and transmission
and exchange activities means the por-
tion of the Commission’s electric regu-
latory program consisting of the regu-
lation of all jurisdictional sales, ex-
change and transmission of capacity
and energy except those described in
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paragraph (h) of this section. This in-
cludes exchange delivered as reported
in the FERC Form No. 1 in Account 555
as Gross Exchange Delivered trans-
actions with the statistical classifica-
tion of EX or gross exchange delivered
determined on a basis consistent with
FERC Form No. 1 reporting for those
public utilities exempt from § 141.1 of
this chapter. All MWhs attributable to
sales and transmission transactions are
to be reported in their respective ac-
counts in the FERC Form No. 1 irre-
spective of the method of billing.

(j) Long-term firm sales and trans-
mission megawatt-hours means the num-
ber of megawatt-hours of electrical en-
ergy associated with the transactions
described in paragraph (h) of this sec-
tion, and the rates, charges, terms and
conditions of which are regulated by
the Commission.

(k) Short-term sales and transmission
and exchange megawatt-hours means the
number of megawatt-hours of elec-
trical energy associated with the trans-
actions described in paragraph (i) of
this section, the rates, charges, terms
and conditions of which are regulated
by the Commission.

(l) Operating revenues means the mon-
ies:

(1) Received by an oil pipeline com-
pany for providing interstate common
carrier services regulated by the Com-
mission, and

(2) Included in FERC Account No.
200, 210, or 220 in FERC Annual Report
Form No. 6, page 301, lines 1, 2 and 3,
column d, under part 352 of the Com-
mission’s regulations.

(m) Fiscal year means the twelve-
month period that begins on the first
day of October and ends on the last day
of September.

(n) Preceding calendar year means the
twelve-month period that begins on the
first day of January and ends the last
day of December and immediately pre-
cedes the end of the fiscal year for
which the Commission is assessing an-
nual charges.

(o) Adjusted costs of administration
means the difference between the esti-
mated costs of administering a regu-
latory program for each fiscal year ad-
justed to reflect any overcollection or
undercollection of cost attributable to
that regulatory program in the annual

charge assessment for the preceding
fiscal year, and the estimated amount
of filing fees collected during that fis-
cal year under the provisions of parts
346 and 381 of the Commission’s regula-
tions for activities that relate to that
regulatory program.

(p) Power Marketing Agencies means
the Bonneville Power Administration,
the Alaska Power Administration, the
Southeastern Power Administration,
the Southwestern Power Administra-
tion, and the Western Area Power Ad-
ministration.

[Order 472, 52 FR 21292, June 5, 1987, as
amended by Order 472–B, 52 FR 36022, Sept.
25, 1987; Order 529, 55 FR 47321, Nov. 13, 1990;
Order 575, 60 FR 4859, Jan. 25, 1995; Order 583,
60 FR 53117, Oct. 12, 1995]

§ 382.103 Payment.
(a) Annual charges assessed under

this part must be paid within 45 days of
the issuance of the bill by the Commis-
sion, unless a petition for waiver has
been filed under § 382.105 of this part.

(b) Payment must be made by check,
draft, or money order, payable to the
United States Treasury.

(c) If payment is not made within 45
days of issuance of a bill, interest will
be assessed. Interest will be computed
in accordance with § 154.501(d) of this
chapter, from the date on which the
bill becomes delinquent.

[Order 472, 52 FR 21292, June 5, 1987, as
amended at 61 FR 13421, Mar. 27, 1996]

§ 382.104 Enforcement.
The Commission may refuse to proc-

ess any petition, application, or other
filing submitted by or on the behalf of
any person that does not pay the an-
nual charge assessed when due, or may
take any other appropriate action per-
mitted by law.

§ 382.105 Waiver.
(a) Filing of petition. Any annual

charges bill recipient may submit a pe-
tition for waiver of the regulations in
this part. An original and two copies of
a petition for waiver must include evi-
dence, such as a financial statement,
clearly showing either that the peti-
tioner does not have the money to pay
all or part of the annual charge, or, if
the petitioner does pay the annual
charge, that the petitioner will be
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placed in financial distress or emer-
gency. Petitions for waiver must be
filed with the Office of the Secretary of
the Commission within 15 days of
issuance of the bill.

(b) Decision on petition. The Commis-
sion or its designee will review the pe-
tition for waiver and then will notify
the applicant of its grant or denial, in
whole or in part. If the petition is de-
nied in whole or in part, the annual
charge becomes due 30 days from the
date of notification of the denial.

§ 382.106 Accounting for annual
charges paid under part 382.

(a) Any natural gas pipeline company
subject to the provisions of this part
must account for annual charges paid
by charging the account to Account
No. 928, Regulatory Commission Ex-
penses, of the Commission’s Uniform
System of Accounts.

(b) Any public utility subject to the
provisions of this part must account
for annual charges paid by charging
the amount to Account No. 928, Regu-
latory Commission Expenses, of the
Commission’s Uniform System Ac-
counts.

(c) Any oil pipeline company subject
to the provisions of this part must ac-
count for annual charges paid by
charging the amount to Account No.
510, Supplies and Expenses, of the Com-
mission’s Uniform System of Accounts.

[Order 472, 52 FR 21292, June 5, 1987, as
amended by Order 472–B, 52 FR 36022, Sept.
25, 1987]

Subpart B—Annual Charges
§ 382.201 Annual charges under Parts

II and III of the Federal Power Act
and related statutes.

(a) Determination of costs to be assessed
against public utilities. The adjusted
costs of administration of the electric
regulatory program, excluding the
costs of regulating the Power Mar-
keting Agencies and any electrical pro-
grams for which separate application
fees are collected, will be apportioned
between long-term firm sales and
transmission activities and short-term
sales and transmission and exchange
activities in proportion to the total
staff time dedicated to each. The
amount apportioned to long-term firm

sales and transmission activities will
constitute long-term firm sales and
transmission costs, and the amount ap-
portioned to short-term sales and
transmission and exchange activities
will constitute short-term sales and
transmission and exchange costs.

(b) Determination of annual charges to
be assessed against public utilities. (1)
The long-term firm sales and trans-
mission costs determined under para-
graph (a) of this section will be as-
sessed against each public utility based
on the proportion of the long-term firm
sales and transmission megawatt-hours
of each public utility in the imme-
diately preceding reporting year (ei-
ther a calendar year or fiscal year, de-
pending on which accounting conven-
tion is used by the public utility to be
charged) to the sum of the long-term
firm sales and transmission megawatt-
hours in the immediately preceding re-
porting year of all public utilities
being assessed annual charges.

(2) The short-term sales and trans-
mission and exchange costs determined
under paragraph (a) of this section will
be assessed against each public utility
based on the proportion of the short-
term sales and transmission and ex-
change megawatt-hours of each public
utility in the immediately preceding
reporting year (either a calendar year
or fiscal year, depending on which ac-
counting convention is used by the
public utility to be charged) to the sum
of the short-term sales and trans-
mission and exchange megawatt-hours
in the immediately preceding reporting
year of all public utilities being as-
sessed annual charges.

(3) The annual charges assessed
against each public utility will be the
sum of the amounts determined in
paragraphs (b)(1) and (b)(2) of this sec-
tion.

(4) Reporting requirement. For pur-
poses of computing annual charges, a
public utility, as defined in § 382.102(b)
must submit under oath to the Office
of the Secretary by April 30 of each
year an original and conformed copies
of the following information (des-
ignated as FERC Reporting Require-
ment No. 582):

(i) The total annual long-term firm
sales for resale and transmission mega-
watt-hours as defined in § 382.102(j); and
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(ii) The total annual short-term
sales, transmission and exchange
megawatt-hours as defined in
§ 382.102(k).

(c) Determination of annual charges to
be assessed against power marketing
agencies. The adjusted costs of adminis-
tration of the electric regulatory pro-
gram as it applies to power marketing
agencies will be assessed against each
power marketing agency based on the
proportion of the megawatt-hours of
sales of each power marketing agency
in the immediately preceding fiscal
year to the sum of the megawatt-hours
of sales in the immediately preceding
fiscal year of all power marketing
agencies being assessed annual charges.

[Order 472, 52 FR 21292, June 5, 1987, as
amended by Order 529, 55 FR 47321, Nov. 13,
1990; 56 FR 1912, Jan. 18, 1991; Order 529, 56 FR
63408, Dec. 4, 1991; Order 575, 60 FR 4860, Jan.
25, 1995]

§ 382.202 Annual charges under the
Natural Gas Act and Natural Gas
Policy Act of 1978 and related stat-
utes.

The adjusted costs of administration
of the natural gas regulatory program
will be assessed against each natural
gas pipeline company based on the pro-
portion of the total gas subject to Com-
mission regulation which was sold and
transported by each company in the
immediately preceding calendar year
to the sum of the gas subject to the
Commission regulation which was sold
and transported in the immediately
preceding calendar year by all natural

gas pipeline companies being assessed
annual charges.

[Order 472–B, 52 FR 36022, Sept. 25, 1987]

§ 382.203 Annual charges under the
Interstate Commerce Act.

(a) The adjusted costs of administra-
tion of the oil regulatory program will
be assessed against each oil pipeline
company based on the proportion of
the total operation revenues of each oil
pipeline company for the immediately
preceding calendar year to the sum of
the operating revenues for the imme-
diately preceding calendar year of all
oil pipeline companies being assessed
annual charges.

(b) No oil pipeline company’s annual
charge may exceed a maximum charge
established each year by the Commis-
sion to equal 6.339 percent of the ad-
justed costs of administration of the
oil regulatory program. The maximum
charge will be rounded to the nearest
$1000. For every company with an an-
nual charge determined to be above the
maximum charge, that company’s an-
nual charge will be set at the max-
imum charge, and any amount above
the maximum charge will be reappor-
tioned to the remaining companies.
The reapportionment will be computed
using the method outlined in para-
graph (a) of this section (but excluding
any company whose annual charge is
already set at the maximum amount).
This procedure will be repeated until
no company’s annual charge exceeds
the maximum charge.
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SUBCHAPTER X—PROCEDURAL RULES

PART 385—RULES OF PRACTICE
AND PROCEDURE

Subpart A—Applicability and Definitions

Sec.
385.101 Applicability (Rule 101).
385.102 Definitions (Rule 102).
385.103 References to rules (Rule 103).
385.104 Rule of construction (Rule 104).

Subpart B—Pleadings, Tariff and Rate Fil-
ings, Notices of Tariff or Rate Examina-
tion, Orders To Show Cause, Interven-
tion, and Summary Dispositon

385.201 Applicability (Rule 201).
385.202 Types of pleadings (Rule 202).
385.203 Content of pleadings and tariff or

rate filings (Rule 203).
385.204 Applications (Rule 204).
385.205 Tariff or rate filings (Rule 205).
385.206 Complaints (Rule 206).
385.207 Petitions (Rule 207).
385.208 Notices of protest to tentative oil

pipeline valuations (Rule 208).
385.209 Notices of tariff or rate examination

and orders to show cause (Rule 209).
385.210 Method of notice; dates established

in notice (Rule 210).
385.211 Protests other than under Rule 208

(Rule 211).
385.212 Motions (Rule 212).
385.213 Answers (Rule 213).
385.214 Intervention (Rule 214).
385.215 Amendment of pleadings and tariff

or rate filings (Rule 215).
385.216 Withdrawal of pleadings (Rule 216).
385.217 Summary disposition (Rule 217).

Subpart C [Reserved]

Subpart D—Discovery Procedures for
Matters Set for Hearing Under Subpart E

385.401 Applicability (Rule 401).
385.402 Scope of discovery (Rule 402).
385.403 Methods of discovery; general provi-

sions (Rule 403).
385.404 Depositions during proceedings

(Rule 404).
385.405 Use of depositions (Rule 405).
385.406 Data requests, interrogatories, and

requests for production of documents or
things (Rule 406).

385.407 Inspection of documents and other
property (Rule 407).

385.408 Admissions (Rule 408).
385.409 Subpoenas (Rule 409).
385.410 Objections to discovery, motions to

quash or to compel, and protective orders
(Rule 410).

385.411 Sanctions (Rule 411).

Subpart E—Hearings

385.501 Applicability (Rule 501).
385.502 Initiation of a hearing (Rule 502).
385.503 Consolidation, severance and exten-

sion of close-of-record date by Chief Ad-
ministrative Law Judge (Rule 503).

385.504 Duties and powers of presiding offi-
cers (Rule 504).

385.505 Right of participants to present evi-
dence (Rule 505).

385.506 Examination of witnesses during
hearing (Rule 506).

385.507 Prepared written testimony (Rule
507).

385.508 Exhibits (Rule 508).
385.509 Admissibility of evidence (Rule 509).
385.510 Miscellaneous provisions (Rule 510).

Subpart F—Conferences, Settlements, and
Stipulations

385.601 Conferences (Rule 601).
385.602 Submission of settlement offers

(Rule 602).
385.603 Settlement of negotiations before a

settlement judge (Rule 603).
385.604 Alternative means of dispute resolu-

tion (Rule 604).
385.605 Arbitration (Rule 605).
385.606 Confidentiality in dispute resolution

proceedings (Rule 606).

Subpart G—Decisions

385.701 Applicability (Rule 701).
385.702 Definitions (Rule 702).
385.703 Contents of decisions (Rule 703).
385.704 Rights of participants before initial

decision (Rule 704).
385.705 Additional powers of presiding offi-

cer with respect to briefs (Rule 705).
385.706 Initial and reply briefs before initial

decision (Rule 706).
385.707 Oral argument before initial deci-

sion (Rule 707).
385.708 Initial decisions by presiding officer

(Rule 708).
385.709 Other types of decisions (Rule 709).
385.710 Waiver of the initial decision (Rule

710).
385.711 Exceptions and briefs on and oppos-

ing exceptions after initial decision
(Rule 711).

385.712 Commission review of initial deci-
sions in the absence of exceptions (Rule
712).

385.713 Request for rehearing (Rule 713).
385.714 Certified questions (Rule 714).
385.715 Interlocutory appeals to the Com-

mission from rulings of presiding officers
(Rule 715).
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385.716 Reopening (Rule 716).

Subpart H—Shortened Procedures

385.801 Waiver of hearing (Rule 801).
385.802 Noncontested proceedings (Rule 802).

Subpart I—Commission Review of
Remedial Orders

385.901 Scope (Rule 901).
385.902 Definitions (Rule 902).
385.903 Request for nondisclosure of infor-

mation (Rule 903).
385.904 Commencement of proceeding (Rule

904).
385.905 Stay of contested order (Rule 905).
385.906 Pleadings (Rule 906).
385.907 New facts and issues (Rule 907).
385.908 Discovery (Rule 908).
385.909 Hearing (Rule 909).
385.910 Conduct of the hearing (Rule 910).
385.911 Burden of proof (Rule 911).
385.912 Proposed findings of fact, conclu-

sions of law, and comments (Rule 912).
385.913 Proposed order (Rule 913).
385.914 Commission action (Rule 914).
385.915 Ex parte communications (Rule 915).
385.916 Withdrawal of petition for review

(Rule 916).
385.917 Sanctions (Rule 917).

Subpart J—Commission Review of
Adjustment Request Denials

385.1001 Scope (Rule 1001).
385.1002 Definitions (Rule 1002).
385.1003 Request for nondisclosure of infor-

mation (Rule 1003).
385.1004 Commencement of proceedings

(Rule 1004).
385.1005 Replies (Rule 1005).
385.1006 Request for hearing (Rule 1006).
385.1007 Presiding officer (Rule 1007).
385.1008 Hearings (Rule 1008).
385.1009 Proof (Rule 1009).
385.1010 Certification of the record (Rule

1010).
385.1011 Final order (Rule 1011).
385.1012 Ex parte communications (Rule

1012).
385.1013 Attachments to pleadings (Rule

1013).

Subpart K—Petitions for Adjustments Under
the NGPA

385.1101 Applicability (Rule 1101).
385.1102 Definitions (Rule 1102).
385.1103 Commencement of proceeding (Rule

1103).
385.1104 Initial petition (Rule 1104).
385.1105 Intervention (Rule 1105).
385.1106 Other filings (Rule 1106).
385.1107 Evaluations (Rule 1107).
385.1108 Criteria (Rule 1108).
385.1109 Orders (Rule 1109).

385.1110 Review of initial decision and order
for adjustment (Rule 1110).

385.1111 Conferences (Rule 1111).
385.1112 Requests for confidential treatment

(Rule 1112).
385.1113 Interim relief (Rule 1113).
385.1114 Motions (Rule 1114).
385.1115 Procedural rulings (Rule 1115).
385.1116 Appeals (Rule 1116).
385.1117 Petition for adjustment treated as

request for interpretation (Rule 1117).

Subpart L [Reserved]

Subpart M—Cooperative Procedure with
State Commissions

385.1301 Policy (Rule 1301).
385.1302 Notice (Rule 1302).
385.1303 Conferences (Rule 1303).
385.1304 Procedure governing matters re-

ferred to a board (Rule 1304).
385.1305 Joint and concurrent hearings

(Rule 1305).
385.1306 Intervention by State commissions

(Rule 1306).

Subpart N—Oil Pipeline Proceedings

385.1401 Applicability (Rule 1401).
385.1402 Subscriber lists (Rule 1402).
385.1403 Dates for filing protests and inter-

ventions (Rule 1403).
385.1404 Petitions seeking institution of

rulemaking proceedings (Rule 1404).
385.1405 Modified procedure, how initiated

(Rule 1405).
385.1406 Modified procedure; effect of order

(Rule 1406).
385.1407 Modified procedure; intervention

(Rule 1407).
385.1408 Modified procedure; joint pleadings

(Rule 1408).
385.1409 Modified procedure; content of

pleadings (Rule 1409).
385.1410 Modified procedure; verification

(Rule 1410).
385.1411 Modified procedure; when pleadings

filed and served (Rule 1411).
385.1412 Modified procedure; copies of plead-

ings (Rule 1412).
385.1413 Modified procedure; hearings (Rule

1413).
385.1414 Modified procedure; subsequent pro-

cedure (Rule 1414).
385.1415 Rule applicable to ex parte commu-

nications during oil pipeline proceedings
(Rule 1415).

Subpart O—Procedures for the Assessment
of Civil Penalties Under Section 31 of
the Federal Power Act

385.1501 Scope (Rule 1501).
385.1502 Persons subject to civil penalties

(Rule 1502).
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385.1503 Actions subjecting persons to civil
penalties (Rule 1503).

385.1504 Maximum civil penalty (Rule 1504).
385.1505 Determination of proposed penalty

amount (Rule 1505).
385.1506 Notice of proposed penalty (Rule

1506).
385.1507 Election of procedures and answer

(Rule 1507).
385.1508 Commission administrative proce-

dures (Rule 1508).
385.1509 District court procedures (Rule

1509).
385.1510 Modification of civil penalty (Rule

1510).
385.1511 Collection of civil penalties (Rule

1511).

Subparts P—R [Reserved]

Subpart S—Miscellaneous

385.1901 Interpretations and interpretive
rules under the NGPA (Rule 1901).

385.1902 Appeals from action of staff (Rule
1902).

385.1903 Notice in rulemaking proceedings
(Rule 1903).

385.1904 Copies of transcripts (Rule 1904).
385.1907 Reports of compliance (Rule 1907).

Subpart T—Formal Requirements for Filings
in Proceedings Before the Commission

385.2001 Filings (Rule 2001).
385.2002 Caption of filings (Rule 2002).
385.2003 Specifications (Rule 2003).
385.2004 Original and copies of filings (Rule

2004).
385.2005 Subscription and verification (Rule

2005).
385.2006 Docket system (Rule 2006).
385.2007 Time (Rule 2007).
385.2008 Extensions of time (Rule 2008).
385.2009 Notice (Rule 2009).
385.2010 Service (Rule 2010).
385.2011 Procedures for filing on electronic

media (Rule 2011).
385.2012 Petitions for review of Commission

Orders (Rule 2012).
385.2013 Videotapes (Rule 2013).

Subpart U—Appearance and Practice
Before the Commission

385.2101 Appearances (Rule 2101).
385.2102 Suspension (Rule 2102).
385.2103 Appearance of former employees

(Rule 2103).

Subpart V—Ex Parte Communications:
Separation of Functions

385.2201 Ex parte communications (Rule
2201).

385.2202 Separation of functions of staff
(Rule 2202).

AUTHORITY: 5 U.S.C. 551–557; 15 U.S.C. 717–
717z, 3301–3432; 16 U.S.C. 791a-825r, 2601–2645;
31 U.S.C. 9701; 42 U.S.C. 7101–7352; 49 U.S.C.
60502; 49 App. U.S.C. 1–85.

SOURCE: Order 225, 47 FR 19022, May 3, 1982,
unless otherwise noted.

Subpart A—Applicability and
Definitions

§ 385.101 Applicability (Rule 101).
(a) General rules. Except as provided

in paragraph (b) of this section, this
part applies to:

(1) Any filing or proceeding under
this chapter; and

(2) Any oil pipeline filing or pro-
ceeding under this chapter or 49 CFR
Chapter X and replaces the Interstate
Commerce Commission General Rules
of Practice (49 CFR part 1100) with re-
spect to any oil pipeline filing or pro-
ceeding.

(b) Exceptions. (1) This part does not
apply to investigations under part 1b of
this chapter.

(2) If any provision of this part is in-
consistent with any provision of an-
other part of this chapter, the provi-
sion of this part is inapplicable and the
provision of the other part governs to
the extent of the inconsistency.

(3) If any provision of this part is in-
consistent with any provision of 49
CFR Chapter X that is not otherwise
replaced by this part or Commission
rule or order, the provision of this part
is inapplicable and the provision of 49
CFR Chapter X governs to the extent
of the inconsistency.

(4) With respect to any oil pipeline
filing a proceeding:

(i) The modified procedures set forth
in Rules 1404 through 1414 will apply;
and

(ii) The ex parte rules set forth in
Rule 1415 apply in lieu of rule 2201.

(c) Transitional provisions. (1) This
part applies to any filing submitted on
or after and to any proceeding pending
on or initiated after, August 26, 1982.

(2) A decisional authority may, in the
interest of justice:

(i) Apply the appropriate provisions
of the prior Rules of Practice and Pro-
cedure (18 CFR part 1) to any filing
submitted after, or to any proceeding
or part of a proceeding pending on Au-
gust 26, 1982;
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(ii) Apply the provisions of this part
to any filing submitted, or any pro-
ceeding or part of a proceeding initi-
ated, after April 28, 1982 but before Au-
gust 26, 1982.

(d) [Reserved]
(e) Waiver. To the extent permitted

by law, the Commission may, for good
cause, waive any provision of this part
or prescribe any alternative procedures
that it determines to be appropriate.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21705, May 23,
1984]

§ 385.102 Definitions (Rule 102).
For purposes of this part—
(a) Decisional authority means the

Commission or Commission employee,
including the Oil Pipeline Board, that,
at the time for decision on a question,
has authority or responsibility under
this chapter or 49 CFR Chapter X to de-
cide that particular question.

(b) Participant means:
(1) Any party; or
(2) Any employee of the Commission

assigned to present the position of the
Commission staff in a proceeding be-
fore the Commission.

(c) Party means, with respect to a
proceeding:

(1) A person filing any application,
petition, tariff or rate filing, com-
plaint, or any protest under section
19a(i) of the Interstate Commerce Act
(49 U.S.C. 19a(i));

(2) Any respondent to a proceeding;
or

(3) Any person whose intervention in
a proceeding is effective under Rule
214.

(d) Person means an individual, part-
nership, corporation, association, joint
stock company, public trust, an orga-
nized group of persons, whether incor-
porated or not, a receiver or trustee of
the foregoing, a municipality, includ-
ing a city, county, or any other polit-
ical subdivision of a State, a State, the
District of Columbia, any territory of
the United States or any agency of any
of the foregoing, any agency, author-
ity, or instrumentality of the United
States (other than the Commission), or
any corporation which is owned di-
rectly or indirectly by the United
States, or any officer, agent, or em-
ployee of any of the foregoing acting as

such in the course of his or her official
duty. The term also includes a foreign
government or any agency, authority,
or instrumentality thereof.

(e) Presiding officer means:
(1) With respect to any proceeding set

for hearing under subpart E of this
part, one or more Members of the Com-
mission, or any administrative law
judge, designated to preside at such
hearing, or, if no Commissioner or ad-
ministrative law judge is designated,
the Chief Administrative Law Judge;
or

(2) With respect to any proceeding
not set for hearing under subpart E,
any employee, including the Oil Pipe-
line Board, designated by rule or order
to conduct the proceeding.

(f) Respondent means any person:
(1) To whom an order to show cause

or notice of tariff or rate examination
is issued by the Commission;

(2) Against whom a complaint is di-
rected; or

(3) Designated as a respondent by the
Commission or by the terms of this
chapter.

§ 385.103 References to rules (Rule
103).

This part cross-references its sec-
tions according to rule number, as indi-
cated by the section titles. Any filing
with the Commission may refer to any
section of this part by rule number; for
example, ‘‘Rule 103.’’

§ 385.104 Rule of construction (Rule
104).

To the extent that the text of a rule is
inconsistent with its caption, the text
of the rule controls.

[Order 376, 49 FR 21705, May 23, 1984]

Subpart B—Pleadings, Tariff and
Rate Filings, Notices of Tariff or
Rate Examination, Orders To
Show Cause, Intervention,
and Summary Disposition

§ 385.201 Applicability (Rule 201).

This subpart applies to any pleading,
tariff or rate filing, notice of tariff or
rate examination, order to show cause,
intervention, or summary disposition.
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§ 385.202 Types of pleadings (Rule
202).

Pleadings include any application,
complaint, petition, protest, notice of
protest, answer, motion, and any
amendment or withdrawal of a plead-
ing. Pleadings do not include com-
ments on rulemakings or comments on
offers of settlement.

§ 385.203 Content of pleadings and tar-
iff or rate filings (Rule 203).

(a) Requirements for a pleading or a
tariff or rate filing. Each pleading and
each tariff or rate filing must include,
as appropriate:

(1) If known, the reference numbers,
docket numbers, or other identifying
symbols of any relevant tariff, rate,
schedule, contract, application, rule, or
similar matter or material;

(2) The name of each participant for
whom the filing is made or, if the filing
is made for a group of participants, the
name of the group, provided that the
name of each member of the group is
set forth in a previously filed document
which is identified in the filing being
made;

(3) The specific authorization or re-
lief sought;

(4) The tariff or rate sheets;
(5) The name and address of each per-

son against whom the complaint is di-
rected;

(6) The relevant facts, if not set forth
in a previously filed document which is
identified in the filing being made;

(7) The position taken by the partici-
pant filing any pleading, to the extent
known when the pleading is filed, and
the basis in fact and law for such posi-
tion;

(8) Subscription or verification, if re-
quired;

(9) A certificate of service under Rule
2010(h), if service is required;

(10) The name, address, and telephone
number of an individual who, with re-
spect to any matter contained in the
filing, represents the person for whom
filing is made; and

(11) Any additional information re-
quired to be included by statute, rule,
or order.

(b) Requirement for any initial pleading
or tariff or rate filing. The initial plead-
ing or tariff or rate filing submitted by
a participant or a person seeking to be-

come a party must conform to the re-
quirements of paragraph (a) of this sec-
tion and must include:

(1) The exact name of the person for
whom the filing is made;

(2) The location of that person’s prin-
cipal place of business; and

(3) The name, address, and telephone
number of at least one, but not more
than two, persons upon whom service is
to be made and to whom communica-
tions are to be addressed in the pro-
ceeding.

(c) Combined filings. If two or more
pleadings, or one or more pleadings and
a tariff or rate filing are included as
items in a single filing each such item
must be separately designated and
must conform to the requirements
which would be applicable to it if filed
separately.

§ 385.204 Applications (Rule 204).
Any person seeking a license, permit,

certification, or similar authorization
or permission, must file an application
to obtain that authorization or permis-
sion.

§ 385.205 Tariff or rate filings (Rule
205).

A person must make a tariff or rate
filing in order to establish or change
any specific rate, rate schedule, tariff,
tariff schedule, fare, charge, or term or
condition of service, or any classifica-
tion, contract, practice, or any related
regulation established by and for the
applicant.

§ 385.206 Complaints (Rule 206).
(a) General rule. Any person may file

a complaint seeking Commission ac-
tion against any other person alleged
to be in contravention or violation of
any statute, rule, order, or other law
administered by the Commission, or for
any other alleged wrong over which the
Commission may have jurisdiction.

(b) Answers. Unless otherwise ordered
by the Commission, any respondent to
a complaint must file an answer with
the Commission.

(c) Satisfaction. (1) If the respondent
to a complaint satisfies such com-
plaint, in whole or in part, either be-
fore or after an answer is filed, the
complainant and the respondent must
sign and file:
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(i) A statement setting forth when
and how the complaint was satisfied;
and

(ii) A motion for dismissal of, or an
amendment to, the complaint based on
the satisfaction.

(2) The decisional authority may
order the submission of additional in-
formation before acting on a motion
for dismissal or an amendment under
paragraph (c)(1)(ii) of this section.

§ 385.207 Petitions (Rule 207).
(a) General rule. A person must file a

petition when seeking:
(1) Relief under subpart I, J, or K of

this part;
(2) A declaratory order or rule to ter-

minate a controversy or remove uncer-
tainty;

(3) Action on appeal from a staff ac-
tion, other than a decision or ruling of
a presiding officer, under Rule 1902;

(4) A rule of general applicability; or
(5) Any other action which is in the

discretion of the Commission and for
which this chapter prescribes no other
form of pleading.

(b) Declarations of intent under the
Federal Power Act. For purposes of this
part, a declaration of intent under sec-
tion 23(b) of the Federal Power Act is
treated as a petition for a declaratory
order.

(c) Except as provided in § 381.302(b),
each petition for issuance of a declara-
tory order must be accompanied by the
fee prescribed in § 381.302(a).

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 395, 49 FR 35357, Sept. 7,
1984]

§ 385.208 Notices of protest to ten-
tative oil pipeline valuations (Rule
208).

(a) General rule. Any person objecting
to a tentative valuation of any oil pipe-
line under section 19a of the Interstate
Commerce Act (49 U.S.C. 19a(i)) must
file a notice of protest, as prescribed
under that section.

(b) Effect. A notice of protest has the
effect prescribed in section 19a of the
Interstate Commerce Act (49 U.S.C.
19a).

(c) Service. A notice of protest must
be served by the protestant on the oil
pipeline company whose tentative
valuation is protested.

§ 385.209 Notices of tariff or rate exam-
ination and orders to show cause
(Rule 209).

(a) Issuance. (1) If the Commission
seeks to determine the validity of any
rate, rate schedule, tariff, tariff sched-
ule, fare, charge, or term or condition
of service, or any classification, con-
tract, practice, or any related regula-
tion established by and for the appli-
cant which is demanded, observed,
charged, or collected, the Commission
will initiate a proceeding by issuing a
notice of tariff or rate examination.

(2) The Commission may initiate a
proceeding against a person by issuing
an order to show cause.

(b) Contents. A notice of examination
or an order to show cause will contain
a statement of the matters about
which the Commission is inquiring, and
a statement of the authority under
which the Commission is acting. The
statement is tentative and sets forth
issues to be considered by the Commis-
sion.

(c) Answers. A person who is ordered
to show cause must answer in accord-
ance with Rule 213.

§ 385.210 Method of notice; dates es-
tablished in notice (Rule 210).

(a) Method. When the Secretary gives
notice of tariff or rate filings, applica-
tions, petitions, notices of tariff or rate
examinations, and orders to show
cause, the Secretary will give such no-
tice in accordance with Rule 2009.

(b) Dates for filing interventions and
protests. A notice given under this sec-
tion will establish the dates for filing
interventions and protests. Only those
filings made within the time prescribed
in the notice will be considered timely.

§ 385.211 Protests other than under
Rule 208 (Rule 211).

(a) General rule. (1) Any person may
file a protest to object to any applica-
tion, complaint, petition, order to show
cause, notice of tariff or rate examina-
tion, or tariff or rate filing.

(2) The filing of a protest does not
make the protestant a party to the
proceeding. The protestant must inter-
vene under Rule 214 to become a party.

(3) Subject to paragraph (a)(4) of this
section, the Commission will consider
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protests in determining further appro-
priate action. Protests will be placed in
the public file associated with the pro-
ceeding.

(4) If a proceeding is set for hearing
under subpart E of this part, the pro-
test is not part of the record upon
which the decision is made.

(b) Service. (1) Any protest directed
against a person in a proceeding must
be served by the protestant on the per-
son against whom the protest is di-
rected.

(2) The Secretary may waive any pro-
cedural requirement of this subpart ap-
plicable to protests. If the requirement
of service under this paragraph is
waived, the Secretary will place the
protest in the public file and may send
a copy thereof to any person against
whom the protest is directed.

§ 385.212 Motions (Rule 212).
(a) General rule. A motion may be

filed:
(1) At any time, unless otherwise pro-

vided;
(2) By a participant or a person who

has filed a timely motion to intervene
which has not been denied;

(3) In any proceeding except an infor-
mal rulemaking proceeding.

(b) Written and oral motions. Any mo-
tion must be filed in writing, except
that the presiding officer may permit
an oral motion to be made on the
record during a hearing or conference.

(c) Contents. A motion must contain a
clear and concise statement of:

(1) The facts and law which support
the motion; and

(2) The specific relief or ruling re-
quested.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 225–A, 47 FR 35956, Aug. 18,
1982; Order 376, 49 FR 21705, May 23, 1984]

§ 385.213 Answers (Rule 213).
(a) Required or permitted. (1) Any re-

spondent to a complaint or order to
show cause must make an answer, un-
less the Commission orders otherwise.

(2) An answer may not be made to a
protest, an answer, a motion for oral
argument, or a request for rehearing,
unless otherwise ordered by the
decisional authority. A presiding offi-
cer may prohibit an answer to a mo-
tion for interlocutory appeal. If an an-

swer is not otherwise permitted under
this paragraph, no responsive pleading
may be made.

(3) An answer may be made to any
pleading, if not prohibited under para-
graph (a)(2) of this section.

(4) An answer to a notice of tariff or
rate examination must be made in ac-
cordance with the provisions of such
notice.

(b) Written or oral answers. Any an-
swer must be in writing, except that
the presiding officer may permit an
oral answer to a motion made on the
record during a hearing conducted
under subpart E or during a conference.

(c) Contents. (1) An answer must con-
tain a clear and concise statement of:

(i) Any disputed factual allegations;
and

(ii) Any law upon which the answer
relies.

(2) When an answer is made in re-
sponse to a complaint, an order to
show cause, or an amendment to such
pleading, the answerer must, to the ex-
tent practicable:

(i) Admit or deny, specifically and in
detail, each material allegation of the
pleading answered; and

(ii) Set forth every defense relied on.
(3) General denials of facts referred

to in any order to show cause, unsup-
ported by the specific facts upon which
the respondent relies, do not comply
with paragraph (a)(1) of this section
and may be a basis for summary dis-
position under Rule 217, unless other-
wise required by statute.

(d) Time limitations. (1) Any answer to
a motion or to an amendment to a mo-
tion must be made within 15 days after
the motion or amendment is filed, un-
less otherwise ordered.

(2) Any answer to a pleading or
amendment to a pleading, other than
an answer to a motion under paragraph
(d)(1) of this section must be made:

(i) If notice of the pleading or amend-
ment is published in the FEDERAL REG-
ISTER, not later than 30 days after such
publication, unless otherwise ordered;
or

(ii) If notice of the pleading or
amendment is not published in the
FEDERAL REGISTER, not later than 30
days after the filing of the pleading or
amendment, unless otherwise ordered.
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(e) Failure to answer. (1) Any person
failing to answer a complaint may be
considered in default, and all relevant
facts stated in such complaint may be
deemed admitted.

(2) Failure to answer an order to
show cause will be treated as a general
denial to which paragraph (c)(3) of this
section applies.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983, as amended by Order 376, 49 FR
21705, May 23, 1984]

§ 385.214 Intervention (Rule 214).
(a) Filing. (1) The Secretary of Energy

is a party to any proceeding upon filing
a notice of intervention in that pro-
ceeding. If the Secretary’s notice is not
filed within the period prescribed under
Rule 210(b), the notice must state the
position of the Secretary on the issues
in the proceeding.

(2) Any State Commission is a party
to any proceeding upon filing a notice
of intervention in that proceeding, if
the notice is filed within the period es-
tablished under Rule 210(b). If the pe-
riod for filing notice has expired, a
State Commission must comply with
the rules for motions to intervene ap-
plicable to any person under paragraph
(a)(3) of this section including the con-
tent requirements of paragraph (b) of
this section.

(3) Any person, other than the Sec-
retary of Energy or a State Commis-
sion, seeking to become a party must
file a motion to intervene.

(b) Contents of motion. (1) Any motion
to intervene must state, to the extent
known, the position taken by the mov-
ant and the basis in fact and law for
that position.

(2) A motion to intervene must also
state the movant’s interest in suffi-
cient factual detail to demonstrate
that:

(i) The movant has a right to partici-
pate which is expressly conferred by
statute or by Commission rule, order,
or other action;

(ii) The movant has or represents an
interest which may be directly affected
by the outcome of the proceeeding, in-
cluding any interest as a:

(A) Consumer,
(B) Customer,
(C) Competitor, or
(D) Security holder of a party; or

(iii) The movant’s participation is in
the public interest.

(3) If a motion to intervene is filed
after the end of any time period estab-
lished under Rule 210, such a motion
must, in addition to complying with
paragraph (b)(1) of this section, show
good cause why the time limitation
should be waived.

(c) Grant of party status. (1) If no an-
swer in opposition to a timely motion
to intervene is filed within 15 days
after the motion to intervene is filed,
the movant becomes a party at the end
of the 15 day period.

(2) If an answer in opposition to a
timely motion to intervene is filed not
later than 15 days after the motion to
intervene is filed or, if the motion is
not timely, the movant becomes a
party only when the motion is ex-
pressly granted.

(d) Grant of late intervention. (1) In
acting on any motion to intervene filed
after the period prescribed under Rule
210, the decisional authority may con-
sider whether:

(i) The movant had good cause for
failing to file the motion within the
time prescribed;

(ii) Any disruption of the proceeding
might result from permitting interven-
tion;

(iii) The movant’s interest is not ade-
quately represented by other parties in
the proceeding;

(iv) Any prejudice to, or additional
burdens upon, the existing parties
might result from permitting the inter-
vention; and

(v) The motion conforms to the re-
quirements of paragraph (b) of this sec-
tion.

(2) Except as otherwise ordered, a
grant of an untimely motion to inter-
vene must not be a basis for delaying
or deferring any procedural schedule
established prior to the grant of that
motion.

(3)(i) The decisional authority may
impose limitations on the participa-
tion of a late intervener to avoid delay
and prejudice to the other participants.

(ii) Except as otherwise ordered, a
late intervener must accept the record
of the proceeding as the record was de-
veloped prior to the late intervention.

(4) If the presiding officer orally
grants a motion for late intervention,
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the officer will promptly issue a writ-
ten order confirming the oral order.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983, as amended by Order 376, 49 FR
21705, May 23, 1984]

§ 385.215 Amendment of pleadings and
tariff or rate filings (Rule 215).

(a) General rules. (1) Any participant,
or any person who has filed a timely
motion to intervene which has not
been denied, may seek to modify its
pleading by filing an amendment which
conforms to the requirements applica-
ble to the pleading to be amended.

(2) A tariff or rate filing may not be
amended, except as allowed by statute.
The procedures provided in this section
do not apply to amendment of tariff or
rate filings.

(3)(i) If a written amendment is filed
in a proceeding, or part of a pro-
ceeding, that is not set for hearing
under subpart E, the amendment be-
comes effective as an amendment on
the date filed.

(ii) If a written amendment is filed in
a proceeding, or part of a proceeding,
which is set for hearing under subpart
E, that amendment is effective on the
date filed only if the amendment is
filed more than five days before the
earlier of either the first prehearing
conference or the first day of evi-
dentiary hearings.

(iii) If, in a proceeding, or part of a
proceeding, that is set for hearing
under subpart E, a written amendment
is filed after the time for filing pro-
vided under paragraph (a)(3)(ii) of this
section, or if an oral amendment is
made to a presiding officer during a
hearing or conference, the amendment
becomes effective as an amendment
only as provided under paragraph (d) of
this section.

(b) Answers. Any participant, or any
person who has filed a timely motion
to intervene which has not been denied,
may answer a written or oral amend-
ment in accordance with Rule 213.

(c) Motion opposing an amendment.
Any participant, or any person who has
filed a timely motion to intervene
which has not been denied, may file a
motion opposing the acceptance of any
amendment, other than an amendment
under paragraph (a)(3)(i) of this sec-

tion, not later than 15 days after the
filing of the amendment.

(d) Acceptance of amendments. (1) An
amendment becomes effective as an
amendment at the end of 15 days from
the date of filing, if no motion in oppo-
sition to the acceptance of an amend-
ment under paragraph (a)(3)(iii) of this
section is filed within the 15 day pe-
riod.

(2) If a motion in opposition to the
acceptance of an amendment is filed
within 15 days after the filing of the
amendment, the amendment becomes
effective as an amendment on the
twentieth day after the filing of the
amendment, except to the extent that
the decisional authority, before such
date, issues an order rejecting the
amendment, wholly or in part, for good
cause.

(e) Directed amendments. A decisional
authority, on motion or otherwise,
may direct any participant, or any per-
son seeking to be a party, to file a
written amendment to amplify, clarify,
or technically correct a pleading.

§ 385.216 Withdrawal of pleadings
(Rule 216).

(a) Filing. Any participant, or any
person who has filed a timely motion
to intervene which has not been denied,
may seek to withdraw a pleading by fil-
ing a notice of withdrawal.

(b) Action on withdrawals. (1) The
withdrawal of any pleading is effective
at the end of 15 days from the date of
filing of a notice of withdrawal, if no
motion in opposition to the notice of
withdrawal is filed within that period
and the decisional authority does not
issue an order disallowing the with-
drawal within that period. The
decisional authority may disallow, for
a good cause, all or part of a with-
drawal.

(2) If a motion in opposition to a no-
tice of withdrawal is filed within the 15
day period, the withdrawal is not effec-
tive until the decisional authority
issues an order accepting the with-
drawal.

(c) Conditional withdrawal. In order to
prevent prejudice to other participants,
a decisional authority may, on motion
or otherwise, condition the withdrawal
of any pleading upon a requirement
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that the withdrawing party leave ma-
terial in the record or otherwise make
material available to other partici-
pants.

§ 385.217 Summary disposition (Rule
217).

(a) Applicability. This section applies
to:

(1) Any proceeding, or any part of a
proceeding, while the Commission is
the decisional authority; and

(2) Any proceeding, or part of a pro-
ceeding, which is set for hearing under
subpart E.

(b) General rule. If the decisional au-
thority determines that there is no
genuine issue of fact material to the
decision of a proceeding or part of a
proceeding, the decisional authority
may summarily dispose of all or part of
the proceeding.

(c) Procedures. (1) Any participant
may make a motion for summary dis-
position of all or part of a proceeding.

(2) If a decisional authority, other
than the Commission, is considering
summary disposition of a proceeding,
or part of a proceeding, in the absence
of a motion for summary disposition by
a participant, the decisional authority
will grant the participants an oppor-
tunity to comment on the proposed dis-
position prior to any summary disposi-
tion, unless, for good cause shown, the
decisional authority provides other-
wise.

(3) If, prior to setting a matter for
hearing, the Commission is considering
summary disposition of a proceeding or
part of a proceeding in the absence of a
motion for summary disposition by any
participant and the Commission deter-
mines that notice and comment on
summary disposition are practicable
and necessary, the Commission may
notify the participants and afford them
an opportunity to comment on any
proposed summary disposition.

(d) Disposition. (1)(i) If a decisional
authority, other than the Commission,
summarily disposes of an entire pro-
ceeding, the decisional authority will
issue an initial decision for the entire
proceeding.

(ii) Except as provided under para-
graph (d)(1)(iii) of this section, a
decisional authority, other than the

Commission, which summarily disposes
of part of a proceeding may:

(A) Issue a partial initial decision; or
(B) Postpone issuing an initial deci-

sion on the summarily disposed part
and combine it with the initial deci-
sion on the entire proceeding or other
appropriate part of the proceeding.

(iii) If the decisional authority, other
than the Commission, summarily dis-
poses of part of a proceeding and such
disposition requires the filing of new
tariff or rate schedule sheets, the
decisional authority will issue an ini-
tial decision on that part of the pro-
ceeding.

(2) Any initial decision issued under
paragraph (d)(1) of this section is con-
sidered an initial decision issued under
subpart G of this part, except that the
following rules do not apply: Rule 704
(rights of participants before initial de-
cision), Rule 705 (discretion of pre-
siding officer before initial decision),
Rule 706 (initial and reply briefs before
initial decision), Rule 707 (oral argu-
ment before initial decision), and Rule
709 (other types of decisions).

[Order 225, 47 FR 19022, May 3, 1982; Order 225–
A, 47 FR 35956, Aug. 18, 1982]

Subpart C [Reserved]

Subpart D—Discovery Procedures
for Matters Set for Hearing
Under Subpart E

SOURCE: 52 FR 6966, Mar. 6, 1987, unless oth-
erwise noted.

§ 385.401 Applicability (Rule 401).

(a) General rule. Except as provided in
paragraph (b) of this section, this sub-
part applies to discovery in proceedings
set for hearing under subpart E of this
part, and to such other proceedings as
the Commission may order.

(b) Exceptions. Unless otherwise or-
dered by the Commission, this subpart
does not apply to:

(1) Requests for information under
the Freedom of Information Act, 5
U.S.C. 552, governed by Part 388 of this
chapter; or,

(2) Requests by the Commission or its
staff who are not participants in a pro-
ceeding set for hearing under subpart E

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00871 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



880

18 CFR Ch. I (4–1–99 Edition) § 385.402

of this part to obtain information, re-
ports, or data from persons subject to
the Commission’s regulatory jurisdic-
tion; or

(3) Investigations conducted pursuant
to Part 1b of this chapter.

§ 385.402 Scope of discovery (Rule
402).

(a) General. Unless otherwise pro-
vided under paragraphs (b) and (c) of
this section or ordered by the presiding
officer under Rule 410(c), participants
may obtain discovery of any matter,
not privileged, that is relevant to the
subject matter of the pending pro-
ceeding, including the existence, de-
scription, nature, custody, condition,
and location of any books, documents,
or other tangible things, and the iden-
tity and location of persons having any
knowledge of any discoverable matter.
It is not ground for objection that the
information sought will be inadmis-
sible in the Commission proceeding if
the information sought appears reason-
ably calculated to lead to the discovery
of admissible evidence.

(b) Material prepared for litigation. A
participant may not obtain discovery
of material prepared in anticipation of
litigation by another participant, un-
less that participant demonstrates a
substantial need for the material and
that substantially equivalent material
cannot be obtained by other means
without undue hardship. In ordering
any such discovery, the presiding offi-
cer will prevent disclosure of the men-
tal impressions, conclusions, opinions,
or legal theories of an attorney.

(c) Expert testimony. Unless otherwise
restricted by the presiding officer
under Rule 410(c), a participant may
discover any facts known or opinions
held by an expert concerning any rel-
evant matters, not privileged. Such
discovery will be permitted only if:

(1) The expert is expected to be a wit-
ness at hearing; or

(2) The expert is relied on by another
expert who is expected to be a witness
at hearing, and the participant seeking
discovery shows a compelling need for
the information and it cannot prac-
ticably be obtained by other means.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466–A, 52 FR 35909, Sept.
24, 1987]

§ 385.403 Methods of discovery; gen-
eral provisions (Rule 403).

(a) Discovery methods. Participants
may obtain discovery by data requests,
written interrogatories, and requests
for production of documents or things
(Rule 406), depositions by oral examina-
tion (Rule 404), requests for inspection
of documents and other property (Rule
407), and requests for admission (Rule
408).

(b) Discovery conferences. (1) The pre-
siding officer may direct the partici-
pants in a proceeding or their rep-
resentatives to appear for one or more
conferences, either separately or as
part of any other prehearing con-
ference in the proceeding under Rule
601(a), for the purpose of scheduling
discovery, identifying discovery issues,
and resolving discovery disputes. Ex-
cept as provided in paragraph (b)(2) of
this section, the presiding officer, upon
the conclusion of a conference, will
issue an order stating any and all deci-
sions made and agreements reached
during the conference.

(2) The Chief Administrative Law
Judge may, upon a showing of extraor-
dinary circumstances, waive the re-
quirement to issue an order under
paragraph (b)(1) of this section.

(c) Identification and certification of
preparer. Each response to discovery
under this subpart must:

(1) Identify the preparer or person
under whose direct supervision the re-
sponse was prepared; and

(2) Be under oath or, for representa-
tives of a public or private corporation
or a partnership or association or a
governmental agency, be accompanied
by a signed certification of the pre-
parer or person supervising the prepa-
ration of the response on behalf of the
entity that the response is true and ac-
curate to the best of that person’s
knowledge, information, and belief
formed after a reasonable inquiry.

(d) Supplementation of responses. (1)
Except as otherwise provided by this
paragraph, a participant that has re-
sponded to a request for discovery with
a response that was complete when
made is not under a continuing duty to
supplement that response to include in-
formation later acquired.

(2) A participant must make timely
amendment to any prior response if the
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participant obtains information upon
the basis of which the participant
knows that the response was incorrect
when made, or though correct when
made is now incorrect in any material
respect.

(3) A participant may be required to
supplement a response by order of the
presiding officer or by agreement of all
participants.

(4) A participant may request sup-
plementation of prior responses, if such
request is permitted under the proce-
dural schedule.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466–A, 52 FR 35909, Sept.
24, 1987]

§ 385.404 Depositions during pro-
ceedings (Rule 404).

(a) In general. (1) A participant may
obtain the attendance for a deposition
by oral examination of any other par-
ticipant, an employee or agent of that
participant, or a person retained by
that participant as a potential witness,
by providing a notice of intent to de-
pose.

(2) Any participant may obtain the
attendance of a nonparticipant for a
deposition by oral examination by ob-
taining a subpoena, in accordance with
Rule 409. For purposes of this rule, a
Commission decisional employee, as
defined in Rule 2201(a), is a nonpartici-
pant.

(b) Notice. (1) A participant seeking
to take a deposition under this section
must provide to all other participants
written notice reasonably in advance of
the deposition. The notice must be
filed with the Commission and served
on all participants. An original must
be served on each person whose deposi-
tion is sought.

(2) A notice of intent under this sec-
tion must:

(i) State the time and place at which
the deposition will be taken, the name
and address of each person to be exam-
ined, and the subject matter of the dep-
osition; and

(ii) If known at the time that the
deposition is noticed that its purpose is
to preserve testimony, state that the
deponent will be unable to testify at
the hearing.

(3)(i) A notice of intent under this
section or a subpoena under Rule 409

may name as the deponent a public or
private corporation or a partnership or
association or a governmental agency,
and describe with reasonable particu-
larity the matters on which examina-
tion is requested. Such organization
must, in response, designate one or
more officers, directors, or managing
agents, or other persons to testify on
its behalf, and set forth, for each per-
son designated, the matters on which
that person will testify.

(ii) A subpoena must advise any orga-
nization that is named as a deponent
but is not a participant that it has a
duty to designate a person to testify.
Any person designated under this sec-
tion must testify on matters known by,
or reasonably available to, the organi-
zation.

(c) Taking of deposition. (1) Each depo-
nent must swear to or affirm the truth
of the testimony given before any tes-
timony is taken.

(2) Any participant may examine and
cross-examine a deponent.

(3) Any objection made during the ex-
amination must be noted by the officer
taking the deposition. After the objec-
tion is noted, the deponent must an-
swer the question, unless a claim of
privilege is asserted or the presiding
officer rules otherwise.

(4) The deposition must be tran-
scribed verbatim.

(d) Nonstenographic means of record-
ing; telephonic depositions. Testimony at
a deposition may be recorded by means
other than stenography if all partici-
pants so stipulate or if the presiding of-
ficer, upon motion, so orders. Such
stipulation or order shall designate the
person before whom the deposition.
will be taken, and the manner in which
the deposition will be preserved, filed,
and certified. Depositions may also be
taken by telephone, if all participants
so stipulate or the presiding officer,
upon motion, orders.

(e) Officer taking deposition. Deposi-
tions must be taken before an officer
authorized to administer oaths or affir-
mations by the laws of the United
States or of the place where the deposi-
tion is held. A deposition may not be
taken before an officer who is a rel-
ative or employee or attorney of any of
the participants, or is financially or in
any other way interested in the action.
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(f) Submission to deponent. (1) Unless
examination is waived by the deponent,
the transcription of the deposition
must be submitted to the deponent for
examination.

(2) If the deponent requests any
changes in form or substance, the offi-
cer must enter the changes on the dep-
osition transcript with a statement of
the witness’ reasons for the changes.
The deponent must sign the deposition
within 30 days after submittal to the
deponent, unless the participants by
stipulation waive the signing or the de-
ponent cannot or will not sign. By
signing the deposition the deponent
certifies that the transcript is a true
record of the testimony given.

(3) The officer who took the deposi-
tion must sign any deposition not
signed by the deponent in accordance
with this section and must state on the
record that the signature is waived or
that the deponent cannot or will not
sign, accompanied by any reason given
for a deponent’s refusal to sign. If the
officer complies with this paragraph, a
deposition that is unsigned by the de-
ponent may be used as though signed,
unless the presiding officer rules other-
wise.

(g) Certification and copies. (1) The of-
ficer must certify on the transcript of
the deposition that the deponent swore
to or affirmed the truth of the testi-
mony given and the deposition tran-
script is a true record of the testimony
given by the deponent. The officer
must provide the participant con-
ducting the deposition with a copy of
the transcription.

(2) Documents and things produced
for inspection during the examination
of the witness will, upon the request of
a participant, be marked for identifica-
tion and annexed to the deposition and
the officer will certify the document or
thing as the original offered during the
deposition, or as a true and correct
copy of the original offered.

(3) Copies of the transcript of a depo-
sition may be purchased from the re-
porting service that made the tran-
scription, subject to protections estab-
lished by the presiding officer.

§ 385.405 Use of depositions (Rule 405).
(a) In general. During a hearing, the

hearing of a motion, or an interlocu-

tory proceeding under Rule 715, any
part or all of a deposition taken pursu-
ant to Rule 404, so far as admissible as
though the witness were then present
and testifying, may be used against
any participant who was present or
represented at the taking of the deposi-
tion or who had reasonable notice
thereof, in accordance with any of the
provisions of this section.

(1) If the deponent is a witness at a
hearing, any participant may use the
deposition of that witness at the time
of the witness’ examination to con-
tradict, impeach, or complete the testi-
mony of that witness.

(2) The deposition of a participant or
of any person who, at the time of tak-
ing the deposition, was an officer, di-
rector, or managing agent of a partici-
pant, or a person designated under
Rule 404(b)(3) to testify on behalf of a
participant may be used by another
participant for any purpose.

(3) The deposition of any witness,
whether or not a participant, may be
used by a participant for any purpose,
if the presiding officer finds that:

(i) The witness is dead;
(ii) The witness is unable to attend or

testify because of age, illness, infir-
mity or imprisonment;

(iii) The participant offering the dep-
osition is unable after the exercise of
due diligence to procure the attend-
ance of the witness by subpoena; or

(iv) Exceptional circumstances make
it necessary in the interest of fairness
with due regard to the importance of
presenting the witness in open hearing,
to allow use of the deposition.

(4) If only part of a deposition is of-
fered in evidence by a participant, a
participant may require the introduc-
tion of any other part which ought, in
fairness, to be considered with the part
introduced, and any adverse partici-
pant may introduce any other part.

(b) Objections to admissibility. No part
of a deposition will constitute a part of
the record in the proceeding, unless re-
ceived in evidence by the Commission
or presiding officer. Subject to para-
graph (c) of this section, a participant
may object to receiving into evidence
all or part of any deposition for any
reason that the evidence would be ex-
cluded if the deponent were present and
testifying.
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(c) Effect of errors and irregularities in
depositions. (1) Any objection to the
taking of a deposition based on errors
or irregularities in notice of the depo-
sition is waived, unless written objec-
tion is promptly served on the partici-
pant giving the notice.

(2) Any objection to the taking of a
deposition based on the disqualifica-
tion of the officer before whom it is to
be taken is waived, unless the objec-
tion is made before the deposition be-
gins or as soon thereafter as the dis-
qualification becomes known or could
be discovered with reasonable dili-
gence.

(3) Any objection to the competency
of the witness or the competency, rel-
evancy, or materiality of testimony is
not waived by failure to make the ob-
jection before or during the taking of
the deposition, unless the basis for the
objection might have been removed if
the objection had been presented at the
taking of the deposition.

(4) Any objection to errors and irreg-
ularities occurring at the oral exam-
ination in the manner of taking the
deposition, in the form of the questions
and answers, in the oath or affirma-
tion, or in the conduct of participants,
and errors of any kind that might be
obviated, removed or cured if presented
at the deposition, is waived unless ob-
jection is made at the taking of the
deposition.

(5) Any objection based on errors or
irregularities in the manner in which
the testimony is transcribed or the
deposition is prepared, signed, cer-
tified, endorsed, or otherwise dealt
with by the officer is waived, unless
the objection is made with reasonable
promptness after the defect is, or with
due diligence should have been,
ascertained.

§ 385.406 Data requests, interrog-
atories, and requests for production
of documents or things (Rule 406).

(a) Availability. Any participant may
serve upon any other participant a
written request to supply information,
such as responses to data requests and
interrogatories, or copies of docu-
ments.

(b) Procedures. (1) A request under
this section must identify with speci-
ficity the information or material

sought and will specify a reasonable
time within which the matter sought
must be furnished.

(2) Unless provided otherwise by the
presiding officer, copies of any dis-
covery request must be served upon the
presiding officer and on all partici-
pants to the proceeding.

(3) Each discovery request must be
answered separately and fully in writ-
ing.

(4) Responses to discovery requests
are required to be served only on the
participant requesting the information,
Commission trial staff, and any other
participant that specifically requests
service. The presiding officer may di-
rect that a copy of any responses be
furnished to the presiding officer. Re-
sponses must be served within the time
limit specified in the request or other-
wise provided by the presiding officer.

(5) If the matter sought is not fur-
nished, the responding participant
must provide, in accordance with Rule
410, written explanation of the specific
grounds for the failure to furnish it.

§ 385.407 Inspection of documents and
other property (Rule 407).

(a) Availability. On request, the pre-
siding officer may order any other par-
ticipant to:

(1) Permit inspection and copying of
any designated documents (including
writings, drawings, graphs, charts, pho-
tographs, sound recordings, computer
tapes or other compilations of data
from which information can be ob-
tained) that are not privileged and that
are in the possession, custody, or con-
trol of the participant to whom the
order is directed;

(2) Permit inspection, copying or
photographing, testing, or sampling of
any tangible thing that is not privi-
leged and that is in the possession, cus-
tody, or control of the participant to
whom the order is directed; and

(3) Permit entry upon or into des-
ignated land, buildings, or other prop-
erty in the possession, custody, or con-
trol of the participant to whom the
order is directed for the purpose of in-
specting, measuring, surveying, or
photographing the property or any ac-
tivity or operation that is not privi-
leged and that is conducted in or upon
the property.
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(b) Procedures. A request for inspec-
tion of documents or property under
this section must describe with reason-
able particularity the documents or
other property to which access is
sought. The request must also specify a
reasonable time, place, and manner of
making the inspection.

§ 385.408 Admissions (Rule 408).
(a) General rule. A participant may

serve upon any other participant a
written request for admission of the
genuineness of any document or the
truth of any matter of fact. The re-
quest must be served upon all partici-
pants.

(b) Procedures. (1) Any request for ad-
mission of the genuineness of a docu-
ment must be accompanied by a legible
copy of the document, unless it was
previously furnished, is in the posses-
sion of the recipient of the request, or
is readily available for inspection and
copying.

(2) The truth of specified matters of
fact or the genuineness of the docu-
ments described in a request are
deemed admitted unless, within 20 days
after service of the request or any
longer period designated in the request,
the participant that receives the re-
quest serves upon the requesting par-
ticipant a written answer or objection
addressed to the matters in the re-
quest.

(3) An answer must specifically admit
or deny the truth of the matters in the
request or set forth in detail the rea-
sons why the answering participant
cannot admit or deny the truth of each
matter. A denial of the truthfulness of
the requested admission must fairly
discuss the substance of the requested
admission and, when good faith re-
quires that a participant qualify the
answer or deny only a part of the mat-
ter of which an admission is requested,
the participant must specify that
which is true and qualify or deny the
remainder. The answer must be served
on all participants.

(c) Effect of admission. Any admission
made by a participant under this sec-
tion is for the purpose of the pending
proceeding only, is not an admission
for any other purpose, and may not be
used against the participant in any
other proceeding. Any matter admitted

under this rule is conclusively estab-
lished unless the presiding officer, on
motion, permits withdrawal or amend-
ment of the admission. The presiding
officer may permit withdrawal or
amendment of an admission, if the pre-
siding officer finds that the presen-
tation of the merits of the proceeding
will be promoted and the participant
who obtained the admission has failed
to satisfy the presiding officer that
withdrawal or amendment of the ad-
mission will prejudice that participant
in maintaining his position in the pro-
ceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466–A, 52 FR 35909, Sept.
24, 1987]

§ 385.409 Subpoenas (Rule 409).
(a) Issuance. On request, the presiding

officer may issue a subpoena for the at-
tendance of a witness at a deposition or
hearing or for the production of docu-
ments. A request for a subpoena must
be served on all participants.

(b) Service and return. A subpoena
issued under this section must be
served by personal service, substituted
service, registered mail, or certified
mail. A subpoena may be served by the
marshal, by his deputy, or by any other
person who is not a party or an em-
ployee of a party and is at least 18
years of age. If personal service is made
by any person other than a United
States marshal or deputy marshal, re-
turn of service must be accompanied by
an affidavit to the Secretary or the
presiding officer and must state the
time and manner of service of the sub-
poena.

(c) Fees. Fees paid to subpoenaed per-
sons will be in accordance with Rule
510(e).

(d) Objections. Objections to sub-
poenas must be made in accordance
with Rule 410.

§ 385.410 Objections to discovery, mo-
tions to quash or to compel, and
protective orders (Rule 410).

(a) Objection to discovery—(1) Notice of
objections or motion to quash. A partici-
pant, or a recipient of a subpoena, who
does not intend to comply with a dis-
covery request must notify in writing
the participant seeking discovery with-
in a reasonable time in advance of the
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date on which a response or other ac-
tion in conformance with the discovery
request is due. A recipient of a sub-
poena may either provide a notice of
objection or file a motion to quash.

(2) Objections to production of docu-
ments. (i) Unless an objection to dis-
covery under this section is based on
the ground that production would im-
pose an undue burden, the objecting
participant must provide the partici-
pant seeking discovery with a schedule
of items withheld and a statement of:

(A) The character and specific sub-
ject matter of each item; and

(B) The specific objection asserted
for each item.

(ii) If an objection under this section
is based on the ground that production
of the requested material would impose
an undue burden, the objecting partici-
pant must provide the participant
seeking discovery with a description of
the approximate number of documents
that would have to be produced and a
summary of the information contained
in such documents.

(3) Objections to other discovery re-
quests. If the discovery to which objec-
tion is made is not a request for docu-
ments, the objection must clearly state
the grounds on which the participant
bases its objection.

(4) Objections to compile or process in-
formation. The fact that information
has not been compiled or processed in
the form requested is not a basis for
objection unless the objection presents
grounds for limiting discovery under
paragraph (c) of this section.

(b) Motions to compel. Any participant
seeking discovery may file a motion to
compel discovery, if:

(1) A participant to whom a data re-
quest is made or upon whom an inter-
rogatory is served under Rule 406 fails
or refuses to make a full, complete, and
accurate response;

(2) A person named in a notice of in-
tent to take a deposition or a subpoena
fails or refuses to appear for the deposi-
tion;

(3) An organization named in a notice
of intent to take a deposition fails or
refuses to designate one or more per-
sons to testify on its behalf under Rule
404(b)(3);

(4) A deponent fails or refuses to an-
swer fully, completely, and accurately

a question propounded or to sign the
transcript of the testimony as required
by Rule 404(f)(2);

(5) A participant upon whom a re-
quest for admissions is served fails or
refuses to respond to the request in ac-
cordance with Rule 408(b); or

(6) A participant upon whom an order
to produce or to permit inspection or
entry is served under Rule 407 fails or
refuses to comply with that order.

(c) Orders limiting discovery. A pre-
siding officer may, by order, deny or
limit discovery or restrict public dis-
closure of discoverable matter in order
to:

(1) Protect a participant or other per-
son from undue annoyance, burden,
harassment or oppression;

(2) Prevent undue delay in the pro-
ceeding;

(3) Preserve a privilege of a partici-
pant, person, or governmental agency;

(4) Prevent a participant from requir-
ing another participant to provide in-
formation which is readily available to
the requesting participant from other
sources with a reasonable expenditure
of effort given the requesting partici-
pant’s position and resources;

(5) Prevent unreasonably cumulative
or duplicative discovery requests; or

(6) Provide a means by which con-
fidential matters may be made avail-
able to participants so as to prevent
public disclosure. Material submitted
under a protective order may neverthe-
less be subject to Freedom of Informa-
tion Act requests and review.

(d) Privilege—(1) In general. (i) In the
absence of controlling Commission
precedent, privileges will be deter-
mined in accordance with decisions of
the Federal courts with due consider-
ation to the Commission’s need to ob-
tain information necessary to dis-
charge its regulatory responsibilities.

(ii) A presiding officer may not quash
a subpoena or otherwise deny or limit
discovery on the ground of privilege
unless the presiding officer expressly
finds that the privilege claimed is ap-
plicable. If a presiding officer finds
that a qualified privilege has been es-
tablished, the participant seeking dis-
covery must make a showing sufficient
to warrant discovery despite the quali-
fied privilege.
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(iii) A presiding officer may issue a
protective order under Rule 410(c) to
deny or limit discovery in order to pre-
serve a privilege of a participant, per-
son, or governmental agency.

(2) Of the Commission. (i) If discovery
under this subpart would require the
production of Commission information,
documents, or other matter that might
fall within a privilege, the Commission
trial staff must identify in writing the
applicable privilege along with the
matters claimed to be privileged or the
individuals from whom privileged in-
formation is sought, to the presiding
officer and the parties.

(ii) If the presiding officer determines
that the privilege claimed for the Com-
mission is applicable, the Commission
information, documents, or other mat-
ter may not be produced. If the pre-
siding officer determines that no privi-
lege is applicable, that a privilege is
waived, or that a qualified privilege is
overcome, the presiding officer will
certify the matter to the Commission
in accordance with Rule 714. Certifi-
cation to the Commission under this
paragraph must describe the material
to be disclosed and the reasons which,
in the presiding officer’s view, justify
disclosure. The information will not be
disclosed unless the Commission af-
firmatively orders the material dis-
closed.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 466–A, 52 FR 35910, Sept.
24, 1987]

§ 385.411 Sanctions (Rule 411).
(a) Disobedience of order compelling dis-

covery. If a participant or any other
person fails to obey an order compel-
ling discovery, the presiding officer
may, after notice to the participant or
person and an opportunity to be heard,
take one or more of the following ac-
tions, but may not dismiss or other-
wise terminate the proceeding:

(1) Certify the matter to the Commis-
sion with a recommendation for dis-
missal or termination of the pro-
ceeding, termination of that partici-
pant’s right to participate in the pro-
ceeding, institution of civil action, or
any other sanction available to the
Commission by law;

(2) Order that the matters to which
the order compelling discovery relates

are taken as established for the pur-
poses of the proceeding in accordance
with the position of the participant ob-
taining the order;

(3) Order that a participant be pre-
cluded from supporting or opposing
such positions or introducing such
matters in evidence as the presiding of-
ficer designates;

(4) Order that all or part of any
pleading by a participant be struck or
that the proceeding or a phase of the
proceeding be stayed until the order
compelling discovery is obeyed; and

(5) Recommend to the Commission
that it take action under Rule 2102
against a representative of the partici-
pant if the presiding officer believes
that the representative has engaged in
unethical or improper professional con-
duct.

(b) Against representative of a partici-
pant. If the person disobeying an order
compelling discovery is an agent, offi-
cer, employee, attorney, partner, or di-
rector of a participant, the presiding
officer may take any of the actions de-
scribed in paragraph (a) against that
participant.

Subpart E—Hearings

§ 385.501 Applicability (Rule 501).
This subpart applies to any pro-

ceeding, or part of a proceeding, that
the Commission or the Secretary under
delegated authority sets for a hearing
to be conducted in accordance with
this subpart.

[Order 492, 53 FR 16067, May 5, 1988]

§ 385.502 Initiation of hearing (Rule
502).

(a) Notice or order initiating hearing. A
hearing under this subpart will be ini-
tiated by:

(1) Order of the Commission;
(2) Notice by the Secretary at the di-

rection of the Commission or under
delegated authority; or

(3) Order of the Oil Pipeline Board.
(b) Contents of notice or order initiating

hearing. Any order or notice under
paragraph (a) of this section will set
forth:

(1) The authority and jurisdiction
under which the hearing is to be held;

(2) The nature of the proceeding;
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(3) The final date for the filing of
interventions, if the dates were not
fixed by an earlier notice;

(4) The presiding officer, if des-
ignated at that time; and

(5) The date, time, and location of
the hearing or prehearing conference, if
known; and

(6) Any other appropriate matter.
(c) Consolidation, severance, and phas-

ing. Any notice or order under this sec-
tion may direct consolidation of pro-
ceedings, phasing of a proceeding, or
severance of proceedings or issues in a
proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended at Order 492, 53 FR 16067, May 5,
1988]

§ 385.503 Consolidation, severance and
extension of close-of-record date by
Chief Administrative Law Judge
(Rule 503).

(a) The Chief Administrative Law
Judge may, on motion or otherwise,
order proceedings pending under this
subpart consolidated for hearing on, or
settlement of, any or all matters in
issue in the proceedings, or order the
severance of proceedings or issues in a
proceeding. The order may be appealed
to the Commission pursuant to Rule
715.

(b) If the Commission orders that the
presiding officer close the record in
any proceeding by a specific date, the
Chief Administrative Law Judge may,
upon motion or otherwise, extend the
close-of-record date for good cause.
This staff action may be appealed to
the Commission only under Rule 1902.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21705, May 23,
1984; Order 437, 50 FR 48183, Nov. 22, 1985;
Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.504 Duties and powers of pre-
siding officers (Rule 504).

(a) Duties. (1) It shall be the duty of
the presiding officer to conduct a fair
and impartial hearing and to determine
the matter justly under the law.

(2) The presiding officer will cause all
appearances during a hearing to be en-
tered on the record with a notation in
whose behalf each appearance is made.

(3) The presiding officer will estab-
lish the order of presentation of the
cases of all participants in the hearing.

(4) The presiding officer will assure
that the taking of evidence and subse-
quent matters proceed with all reason-
able diligence and with the least delay
practicable.

(5) The presiding officer will prepare
and certify an initial decision or a re-
vised initial decision, whichever is ap-
propriate, to the Commission as pro-
vided in Subpart G of this part.

(b) Powers. Except as otherwise or-
dered by the Commission or provided
by law, the presiding officer may:

(1) Schedule and otherwise regulate
the course of the hearing;

(2) Recess, reconvene, postpone, or
adjourn the hearing;

(3) Administer oaths;
(4) Rule on and receive evidence;
(5) Cause Discovery to be conducted;
(6) Exercise powers granted a pre-

siding officer under Subpart D;
(7) Hold conferences of the partici-

pants, as provided in Subpart F of this
part, including for the purpose of con-
sidering the use of alternative dispute
resolution procedures;

(8) Rule on, and dispose of, proce-
dural matters, including oral or writ-
ten motions;

(9) Summarily dispose of a pro-
ceeding or part of a proceeding, as pro-
vided in Rule 217;

(10) Certify a question to the Com-
mission, as provided in Rule 714;

(11) Permit or deny appeal of an in-
terlocutory ruling, as provided in Rule
715;

(12) Rule on motions to intervene, as
provided in Rule 214;

(13) Separate any issue or group of
issues from other issues in a proceeding
and treat such issue or group of issues
as a separate phase of the proceeding;

(14) Maintain order, as follows:
(i) Ensure that any disregard by any

person of rulings on matters of order
and procedure is noted on the record
or, if appropriate, is made the subject
of a special written report to the Com-
mission;

(ii) In the event any person engages
in disrespectful, disorderly, or con-
tumacious language or conduct in con-
nection with the hearing, recess the
hearing for such time as necessary to
regain order;
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(iii) Request that the Commission
take appropriate action, including re-
moval from the proceeding, against a
participant or counsel, if necessary to
maintain order.

(15) Modify any time period, if such
modification is in the interest of jus-
tice and will result in no undue preju-
dice to any participant;

(16) Limit the number of expert
witnessess who may testify on any
issue, consistent with the rule against
repetitious testimony in Rule 509(a);

(17) Limit the number of persons,
other than staff, representing a similar
interest who may examine witnesses or
make or argue motions or objections;

(18) Require; or authorize the admis-
sion of, further evidence upon any issue
at any time before the close of the evi-
dentiary record;

(19) Rule on motions for reconsider-
ation of an initial decision as provided
in Rule 717;

(20) Take any other action necessary
or appropriate to the discharge of the
duties of a presiding officer, consistent
with applicable law and policy.

(c) Disqualification. (1) A presiding of-
ficer may withdraw from a proceeding,
if that officer believes himself or her-
self disqualified.

(2) The Commission may, for good
cause, order the removal of any pre-
siding officer from a proceeding, on
motion filed with the Commission or
otherwise.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983, as amended by Order 375, 49 FR
21315, May 21, 1984; Order 466, 52 FR 6970, Mar.
6, 1987; Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.505 Right of participants to
present evidence (Rule 505).

Consistent with the provisions of this
part, a participant has the right to
present such evidence, including rebut-
tal evidence, to make such objections
and arguments, and to conduct such
cross-examination, as may be nec-
essary to assure true and full disclo-
sure of the facts.

§ 385.506 Examination of witnesses
during hearing (Rule 506).

(a) Prepared written direct and rebuttal
testimony. Unless the presiding officer
orders such testimony to be presented
orally, direct and rebuttal testimony of

a witness in a hearing must be pre-
pared and submitted in written form,
as required by Rule 507. Any witness
submitting written testimony must be
available for cross-examination, as pro-
vided in this subpart.

(b) Oral testimony during hearing. Oral
examination of a witness in a hearing
must be conducted under oath and in
the presence of the presiding officer,
with opportunity for all participants to
question the witness to the extent con-
sistent with Rules 504(b)(17), 505, and
509(a).

§ 385.507 Prepared written testimony
(Rule 507).

(a) Offered as an exhibit. The prepared
written testimony of any witness must
be offered as an exhibit. The presiding
officer will allow a reasonable period of
time for the preparation of such writ-
ten testimony.

(b) Time for filing. Any prepared writ-
ten testimony must be filed and served
within the time provided by the pre-
siding officer, in no case later than 10
days before the session of the hearing
at which such exhibit is offered, unless
a shorter period is permitted under
paragraph (c) of this section.

(c) Late-filed testimony. (1) If all par-
ticipants in attendance at the hearing
agree, the 10-day requirement for filing
any written testimony under para-
graph (b) of this section is waived.

(2) The presiding officer may permit
the introduction of any prepared writ-
ten testimony without compliance
with paragraph (b) of this section, if
the presiding officer determines that
the introduction of the testimony:

(i) Is necessary for a full disclosure of
the facts or is warranted by any other
showing of good cause; and

(ii) Would not be unduly prejudicial
to any participant.

(3) If any written testimony is served
and filed within the 10 day period pro-
vided in paragraph (b) of this section,
the presiding officer will provide the
participants in attendance with a rea-
sonable opportunity to inspect the tes-
timony.

(d) Form; authentication. Prepared
written testimony must have line num-
bers inserted in the left-hand margin of
each page and must be authenticated
by an affidavit of the witness.
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§ 385.508 Exhibits (Rule 508).
(a) General rules. (1) Except as pro-

vided in paragraphs (b) through (e) of
this section, any material offered in
evidence, other than oral testimony,
must be offered in the form of an ex-
hibit.

(2) Any participant who seeks to have
an exhibit admitted into evidence must
provide one copy of the exhibit to the
presiding officer and two copies to the
reporter, not later than the time that
the exhibit is marked for identifica-
tion.

(3) The presiding officer will cause
each exhibit offered by a participant to
be marked for identification.

(b) Designation and treatment of matter
sought to be admitted. (1) If a document
offered as an exhibit contains material
not offered as evidence, the participant
offering the exhibit must:

(i) Plainly designate the matter of-
fered as evidence; and

(ii) Segregate and exclude the mate-
rial not offered in evidence, to the ex-
tent practicable.

(2) If, in a document offered as an ex-
hibit, material not offered in evidence
is so extensive as to unnecessarily en-
cumber the record, the material offered
in evidence will be marked for identi-
fication. The remainder of the docu-
ment will be considered not to have
been offered in evidence.

(3) Copies of any document offered as
an exhibit under paragraph (b)(2) of
this section must be delivered to the
other participants appearing at the
hearing by the participant offering the
exhibit in evidence. The participants
will be offered an opportunity to in-
spect the entire document and to offer
as an exhibit in evidence, in like man-
ner, any other portions of the docu-
ment.

(c) Public document items by reference.
If all or part of a public document is of-
fered in evidence and the participant
offering the document shows that all or
the pertinent part of the document, is
reasonably available to the public, the
document need not be produced or
marked for identification but may be
offered in evidence as a public docu-
ment by identifying all or the relevent
part of the document to be offered.

(d) Official notice of facts. (1) A pre-
siding officer may take official notice

of any matter that may be judicially
noticed by the courts of the United
States, or of any matter about which
the Commission, by reason of its func-
tions, is expert.

(2) The presiding officer must afford
any participant, making a timely re-
quest, an opportunity to show the con-
trary of an officially noticed fact.

(3) Any participant requesting offi-
cial notice of facts after the conclusion
of the hearing must set forth reasons
to justify the failure to request official
notice prior to the close of the hearing.

(e) Stipulations. (1) Participants in a
proceeding may stipulate to any rel-
evant matters of fact or the authen-
ticity of any relevant documents.

(2) A stipulation may be received in
evidence at the hearing and, if received
in evidence, the stipulation is binding
on the stipulating participants with re-
spect to any matter stipulated.

(3) A stipulation may be written or
made orally at the hearing.

§ 385.509 Admissibility of evidence
(Rule 509).

(a) General standard. The presiding of-
ficer should exclude from evidence any
irrelevant, immaterial, or unduly rep-
etitious material. The presiding officer
may also exclude from evidence any
other material which the presiding of-
ficer determines is not of the kind
which would affect reasonable and fair-
minded persons in the conduct of their
daily affairs.

(b) Ruling on evidence. (1) The pre-
siding officer will rule on the admissi-
bility of any evidence offered.

(2) If any participant objects to the
admission or exclusion of evidence, the
participant must state briefly the
grounds for the objection.

(3) The presiding officer will not per-
mit formal exceptions to any ruling on
evidence. This prohibition against for-
mal exceptions does not preclude a par-
ticipant from raising, as an issue, the
validity of any ruling on evidence later
in the proceeding, consistent with Rule
711.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 225–A, 47 FR 35956, Aug. 18,
1982]
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§ 385.510 Miscellaneous provisions
(Rule 510).

(a) Transcript. (1) Any statement
made at a hearing session will be tran-
scribed in a verbatim report, with
nothing omitted except as directed by
the presiding officer on the record. A
statement at a hearing may not occur
off-the-record, except as otherwise di-
rected by the presiding officer.

(2) After the closing of a record,
changes in the transcript are not per-
mitted, except as provided in para-
graph (b) of this section.

(b) Transcript corrections. (1) Any cor-
rection in the transcript of a hearing
may be made only if the correction
conforms the transcript to the evidence
presented at the hearing and to the
truth.

(2) A transcript correction may be in-
corporated in the record, in accordance
with a ruling of the presiding officer,
if:

(i) Agreed to by all participants and
approved by the presiding officer; or

(ii) The presiding officer requests
submittal of transcript corrections and
rules on the corrections submitted.

(3) Transcript corrections may be
made at any time during the hearing or
after the close of evidence, as the pre-
siding officer determines appropriate,
but only if the correction is made not
less than 10 days before the time for fil-
ing final briefs.

(c) Close of evidentiary record. The pre-
siding officer will designate the time at
which the evidentiary record is closed.
Evidence may not be added to the evi-
dentiary record after the record is
closed, unless the record is reopened
under Rule 716.

(d) Copies of exhibits and motions to
participants. Except as otherwise pro-
vided in this subpart, copies of exhibits
and motions will be provided at the
hearing to any participants who have
not been provided copies.

(e) Fees of subpoenaed witnesses. (1)
Any witnesses subpoenaed by the Com-
mission must be paid the same fees and
mileage provided for similar services in
the district courts of the United
States.

(2) Any fees and mileage paid to a
subpoenaed witness under paragraph
(e)(1) of this section will be paid by the

Commission, unless the witness is sub-
poenaed at the instance of a party.

(3) If the witness is subpoenaed at the
instance of a party, any fees and mile-
age paid to the witness under para-
graph (e)(1) of this section must be paid
by the party. The Commission, before
issuing any subpoena at the instance of
the party, may require the party to de-
posit an amount adequate to cover the
witness probable fees and mileage
under paragraph (e)(1) of this section.
The deposit will be refunded when the
party pays the witness in full.

(f) Offers of proof. (1) Any offer of
proof made in connection with a ruling
of the presiding officer rejecting or ex-
cluding proffered oral testimony must
consist of a statement of the substance
of the evidence which the participant
claims would be adduced by the testi-
mony.

(2) If any excluded evidence is in the
form of an exhibit or is a public docu-
ment, a copy of such exhibit will con-
stitute the offer of proof or the public
document will be specified for identi-
fication.

Subpart F—Conferences,
Settlements, and Stipulations

§ 385.601 Conferences (Rule 601).

(a) Convening. The Commission or
other decisional authority, upon mo-
tion or otherwise, may convene a con-
ference of the participants in a pro-
ceeding at any time for any purpose re-
lated to the conduct or disposition of
the proceeding, including submission
and consideration of offers of settle-
ment or the use of alternative dispute
resolution procedures.

(b) General requirements. (1) The par-
ticipants in a proceeding must be given
due notice of the time and place of a
conference under paragraph (a) of this
section and of the matters to be ad-
dressed at the conference. Participants
attending the conference must be pre-
pared to discuss the matters to be ad-
dressed at the conference, unless there
is good cause for a failure to be pre-
pared.

(2) Any person appearing at the con-
ference in a representative capacity
must be authorized to act on behalf of
that person’s principal with respect to
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matters to be addressed at the con-
ference.

(3) If any party fails to attend the
conference such failure will constitute
a waiver of all objections to any order
or ruling arising out of, or any agree-
ment reached at, the conference.

(c) Powers of decisional authority at
conference. (1) The decisional authority,
before which the conference is held or
to which the conference reports, may
dispose, during a conference, of any
procedural matter on which the
decisional authority is authorized to
rule and which may appropriately and
usefully be disposed of at that time.

(2) If, in a proceeding set for hearing
under subpart E, the presiding officer
determines that the proceeding would
be substantially expedited by distribu-
tion of proposed exhibits, including
written prepared testimony and other
documents, reasonably in advance of
the hearing session, the presiding offi-
cer may, with due regard for the con-
venience of the participants, direct ad-
vance distribution of the exhibits by a
prescribed date. The presiding officer
may also direct the preparation and
distribution of any briefs and other
documents which the presiding officer
determines will substantially expedite
the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 578, 60 FR 19505, Apr. 19,
1995]

§ 385.602 Submission of settlement of-
fers (Rule 602).

(a) Applicability. This section applies
to written offers of settlement filed in
any proceeding pending before the
Commission or set for hearing under
subpart E. For purposes of this section,
the term ‘‘offer of settlement’’ includes
any written proposal to modify an offer
of settlement.

(b) Submission of offer. (1) Any partici-
pant in a proceeding may submit an
offer of settlement at any time.

(2) An offer of settlement must be
filed with the Secretary. The Secretary
will transmit the offer to:

(i) The presiding officer, if the offer
is filed after a hearing has been ordered
under subpart E of this part and before
the presiding officer certifies the
record to the Commission; or

(ii) The Commission.

(3) If an offer of settlement pertains
to multiple proceedings that are in
part pending before the Commission
and in part set for hearing, any partici-
pant may by motion request the Com-
mission to consolidate the multiple
proceedings and to provide any other
appropriate procedural relief for pur-
poses of disposition of the settlement.

(c) Contents of offer. (1) An offer of
settlement must include:

(i) The settlement offer;
(ii) A separate explanatory state-

ment;
(iii) Copies of, or references to, any

document, testimony, or exhibit, in-
cluding record citations if there is a
record, and any other matters that the
offerer considers relevant to the offer
of settlement; and

(2) If an offer of settlement pertains
to a tariff or rate filing, the offer must
include any proposed change in a form
suitable for inclusion in the filed rate
schedules or tariffs, and a number of
copies sufficient to satisfy the filing
requirements applicable to tariff or
rate filings of the type at issue in the
proceeding.

(d) Service. (1) A participant offering
settlement under this section must
serve a copy of the offer of settlement:

(i) On every participant in accord-
ance with Rule 2010;

(ii) On any person required by the
Commission’s rules to be served with
the pleading or tariff or rate schedule
filing, with respect to which the pro-
ceeding was initiated.

(2) The participant serving the offer
of settlement must notify any person
or participant served under paragraph
(d)(1) of this section of the date on
which comments on the settlement are
due under paragraph (f) of this section.

(e) Use of non-approved offers of settle-
ment as evidence. (1) An offer of settle-
ment that is not approved by the Com-
mission, and any comment on that
offer, is not admissible in evidence
against any participant who objects to
its admission.

(2) Any discussion of the parties with
respect to an offer of settlement that is
not approved by the Commission is not
subject to discovery or admissible in
evidence.

(f) Comments. (1) A comment on an
offer of settlement must be filed with
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the Secretary who will transmit the
comment to the Commission, if the
offer of settlement was transmitted to
the Commission, or to the presiding of-
ficer in any other case.

(2) A comment on an offer of settle-
ment may be filed not later than 20
days after the filing of the offer of set-
tlement and reply comments may be
filed not later than 30 days after the
filing of the offer, unless otherwise pro-
vided by the Commission or the pre-
siding officer.

(3) Any failure to file a comment con-
stitutes a waiver of all objections to
the offer of settlement.

(4) Any comment that contests an
offer of settlement by alleging a dis-
pute as to a genuine issue of material
fact must include an affidavit detailing
any genuine issue of material fact by
specific reference to documents, testi-
mony, or other items included in the
offer of settlement, or items not in-
cluded in the settlement, that are rel-
evant to support the claim. Reply com-
ments may include responding affida-
vits.

(g) Uncontested offers of settlement. (1)
If comments on an offer are trans-
mitted to the presiding officer and the
presiding officer finds that the offer is
not contested by any participant, the
presiding officer will certify to the
Commission the offer of settlement, a
statement that the offer of settlement
is uncontested, and any hearing record
or pleadings which relate to the offer of
settlement.

(2) If comments on an offer of settle-
ment are transmitted to the Commis-
sion, the Commission will determine
whether the offer is uncontested.

(3) An uncontested offer of settle-
ment may be approved by the Commis-
sion upon a finding that the settlement
appears to be fair and reasonable and
in the public interest.

(h) Contested offers of settlement. (1)(i)
If the Commission determines that any
offer of settlement is contested in
whole or in part, by any party, the
Commission may decide the merits of
the contested settlement issues, if the
record contains substantial evidence
upon which to base a reasoned decision
or the Commission determines there is
no genuine issue of material fact.

(ii) If the Commission finds that the
record lacks substantial evidence or
that the contesting parties or con-
tested issues can not be severed from
the offer of settlement, the Commis-
sion will:

(A) Establish procedures for the pur-
pose of receiving additional evidence
before a presiding officer upon which a
decision on the contested issues may
reasonably be based; or

(B) Take other action which the
Commission determines to be appro-
priate.

(iii) If contesting parties or contested
issues are severable, the contesting
parties or uncontested portions may be
severed. The uncontested portions will
be decided in accordance with para-
graph (g) of this section.

(2)(i) If any comment on an offer of
settlement is transmitted to the pre-
siding officer and the presiding officer
determines that the offer is contested,
whole or in part, by any participant,
the presiding officer may certify all or
part of the offer to the Commission. If
any offer or part of an offer is con-
tested by a party, the offer may be cer-
tified to the Commission only if para-
graph (h)(2)(ii) or (iii) of this section
applies.

(ii) Any offer of settlement or part of
any offer may be certified to the Com-
mission if the presiding officer deter-
mines that there is no genuine issue of
material fact. Any certification by the
presiding officer must contain the de-
termination that there is no genuine
issue of material fact and any hearing
record or pleadings which relate to the
offer or part of the offer being cer-
tified.

(iii) Any offer of settlement or part
of any offer may be certified to the
Commission, if:

(A) The parties concur on a motion
for omission of the initial decision as
provided in Rule 710, or, if all parties
do not concur in the motion, the pre-
siding officer determines that omission
of the initial decision is appropriate
under Rule 710(d), and

(B) The presiding officer determines
that the record contains substantial
evidence from which the Commission
may reach a reasoned decision on the
merits of the contested issues.
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(iv) If any contesting parties or con-
tested issues are severable, the
uncontested portions of the settlement
may be certified immediately by the
presiding officer to the Commission for
decision, as provided in paragraph (g)
of this section.

(i) Reservation of rights. Any proce-
dural right that a participant has in
the absence of an offer of settlement is
not affected by Commission dis-
approval, or approval subject to condi-
tion, of the uncontested portion of the
offer of settlement.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 541, 57 FR 21734, May 22,
1992; Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.603 Settlement of negotiations
before a settlement judge (Rule
603).

(a) Applicability. This section applies
to any proceeding set for hearing under
subpart E of this part and to any other
proceeding in which the Commission
has ordered the appointment of a set-
tlement judge.

(b) Definition. For purposes of this
section, settlement judge means the ad-
ministrative law judge appointed by
the Chief Administrative Law Judge to
conduct settlement negotiations under
this section.

(c) Requests for appointment of settle-
ment judges. (1) Any participant may
file a motion requesting the appoint-
ment of a settlement judge with the
presiding officer, or, if there is no pre-
siding officer for the proceeding, with
the Commission.

(2) A presiding officer may request
the Chief Administrative Law Judge to
appoint a settlement judge.

(3) A motion under paragraph (c)(1) of
this section may be acted upon at any
time, and the time limitations on an-
swers in Rule 213(d) do not apply.

(4) Any answer or objection filed
after a motion has been acted upon will
not be considered.

(d) Commission order directing appoint-
ment of settlement judge. The Commis-
sion may, on motion or otherwise,
order the Chief Administrative Law
Judge to appoint a settlement judge.

(e) Appointment of settlement judge by
Chief Administrative Law Judge. The
Chief Administrative Law Judge may
appoint a settlement judge for any pro-

ceeding, if requested by the presiding
officer under paragraph (c)(2) of this
section or if the presiding officer con-
curs in a motion made under paragraph
(c)(1) of this section.

(f) Order appointing settlement judge.
The Chief Administrative Law Judge
will appoint a settlement judge by an
order, which specifies whether, and to
what extent, the proceeding is sus-
pended pending termination of settle-
ment negotiations conducted in ac-
cordance with this section. The order
may confine the scope of any settle-
ment negotiations to specified issues.

(g) Powers and duties of settlement
judge. (1) A settlement judge will con-
vene and preside over conferences and
settlement negotiations between the
participants and assess the
practicalities of a potential settle-
ment.

(2)(i) A settlement judge will report
to the Chief Administrative Law Judge
or the Commission, as appropriate, de-
scribing the status of the settlement
negotiations and evaluating settlement
prospects.

(ii) In any such report, the settle-
ment judge may recommend the termi-
nation or continuation of settlement
negotiations conducted under this sec-
tion.

(iii) The first report by the settle-
ment judge will be made not later than
30 days after the appointment of the
settlement judge. The Commission or
the Chief Administrative Law Judge
may order additional reports at any
time.

(h) Termination of settlement negotia-
tions before a settlement judge. Unless an
order of the Commission directing the
appointment of a settlement judge pro-
vides otherwise, settlement negotia-
tions conducted under this section will
terminate upon the order of the Chief
Administrative Law Judge issued after
consultation with the settlement
judge.

(i) Non-reviewability. Any decision
concerning the appointment of a settle-
ment judge or the termination of any
settlement negotiations is not subject
to review by, appeal to, or rehearing by
the presiding officer, Chief Administra-
tive Law Judge, or the Commission.
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(j) Multiple settlement negotiations. If
settlement negotiations are termi-
nated under paragraph (h) of this sec-
tion, the Chief Administrative Law
Judge may subsequently appoint a set-
tlement judge in the same proceeding
to conduct settlement negotiations in
accordance with this section.

§ 385.604 Alternative means of dispute
resolution (Rule 604).

(a) Applicability. (1) Participants may,
subject to the limitations of paragraph
(a)(2) of this section, use alternative
means of dispute resolution to resolve
all or part of any pending matter if the
participants agree. The alternative
means of dispute resolution authorized
under subpart F of this part will be vol-
untary procedures that supplement
rather than limit other available dis-
pute resolution techniques.

(2) Except as provided in paragraph
(a)(3) of this section, the decisional au-
thority will not consent to use of an al-
ternative dispute resolution proceeding
if:

(i) A definitive or authoritative reso-
lution of the matter is required for
precedential value;

(ii) The matter involves or may bear
upon significant questions of policy
that require additional procedures be-
fore a final resolution may be made,
and the proceeding would not likely
serve to develop a recommended policy;

(iii) Maintaining established policies
is of special importance;

(iv) The matter significantly affects
persons or organizations who are not
parties to the proceeding;

(v) A full public record of the pro-
ceeding is important, and a dispute res-
olution proceeding cannot provide a
record; or

(vi) The Commission must maintain
continuing jurisdiction over the matter
with authority to alter the disposition
of the matter in the light of changed
circumstances, and a dispute resolu-
tion proceeding would interfere with
the Commission’s fulfilling that re-
quirement.

(3) If one or more of the factors out-
lined in paragraph (a)(2) of this section
is present, alternative dispute resolu-
tion may nevertheless be used if the al-
ternative dispute resolution proceeding
can be structured to avoid the identi-

fied factor or if other concerns signifi-
cantly outweigh the identified factor.

(4) A determination to use or not to
use a dispute resolution proceeding
under subpart F of this part is not sub-
ject to judicial review.

(5) Settlement agreements reached
through the use of alternative dispute
resolution pursuant to subpart F of
this part will be subject to the provi-
sions of Rule 602, unless the decisional
authority, upon motion or otherwise,
orders a different procedure.

(b) Definitions. For the purposes of
subpart F of this part:

(1) Alternative means of dispute resolu-
tion means any procedure that is used,
in lieu of an adjudication, to resolve
issues in controversy, including but
not limited to, settlement negotia-
tions, conciliation, facilitation, medi-
ation, factfinding, minitrials, and arbi-
tration, or any combination thereof;

(2) Award means any decision by an
arbitrator resolving the issues in con-
troversy;

(3) Dispute resolution communication
means any oral or written communica-
tion prepared for the purposes of a dis-
pute resolution proceeding, including
any memoranda, notes or work product
of the neutral, parties or non-party
participant. A written agreement to
enter into a dispute resolution pro-
ceeding, or a final written agreement
or arbitral award reached as a result of
a dispute resolution proceeding, is not
a dispute resolution communication;

(4) Dispute resolution proceeding means
any alternative means of dispute reso-
lution that is used to resolve an issue
in controversy in which a neutral may
be appointed and specified parties par-
ticipate;

(5) In confidence means information is
provided:

(i) With the expressed intent of the
source that it not be disclosed, or

(ii) Under circumstances that create
a reasonable expectation on behalf of
the source that the information will
not be disclosed;

(6) Issue in controversy means an issue
which is or is anticipated to be mate-
rial to a decision in a proceeding before
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the Commission and which is the sub-
ject of disagreement between partici-
pants who would be substantially af-
fected by the decision or between the
Commission and any such participants;

(7) Neutral means an individual who,
with respect to an issue in controversy,
functions specifically to aid the parties
in resolving the controversy;

(8) Participants in a dispute resolution
proceeding that is used to resolve an
issue in controversy in a proceeding in-
volving an application for a license or
exemption to construct, operate, and
maintain a hydroelectric project pur-
suant to the Federal Power Act or the
Public Utility Regulatory Policies Act
shall include such state and federal
agencies and Indian tribes as have stat-
utory roles or a direct interest in such
hydroelectric proceedings.

(c) Neutrals. (1) A neutral may be a
permanent or temporary officer or em-
ployee of the Federal Government (in-
cluding an administrative law judge),
or any other individual who is accept-
able to the participants to a dispute
resolution proceeding. A neutral must
have no official, financial, or personal
conflict of interest with respect to the
issues in controversy, except that a
neutral who is not a government em-
ployee may serve if the interest is fully
disclosed in writing to all participants
and all participants agree.

(2) A neutral serves at the will of the
participants, unless otherwise pro-
vided.

(3) Neutrals may be selected from
among the Commission’s administra-
tive law judges or other employees,
from rosters kept by the Federal Medi-
ation and Conciliation Service, the Ad-
ministrative Conference of the United
States, the American Arbitration Asso-
ciation, or from any other source.

(d) Submission of proposal to use alter-
native means of dispute resolution. (1)
The participants may at any time sub-
mit a written proposal to use alter-
native means of dispute resolution to
resolve all or part of any matter in
controversy or anticipated to be in
controversy before the Commission.

(2) For matters set for hearing under
Subpart E of this part, a proposal to
use alternative means of dispute reso-
lution other than binding arbitration

must be filed with the presiding admin-
istrative law judge.

(3) A proposal to use binding arbitra-
tion must be filed with the Secretary
for consideration by the Commission.

(4) For all other matters, a proposal
to use alternative means of dispute res-
olution may be filed with the Secretary
for consideration by the appropriate
decisional authority.

(5) The appropriate decisional au-
thority will issue an order, approving
or denying, under the guidelines in
Rule 604(a) (2) and (3), a proposal to use
alternative means of dispute resolu-
tion. Denial of a proposal to use alter-
native dispute resolution will be in the
form of an order and will identify the
specific reasons for the denial. A pro-
posal to use alternative dispute resolu-
tion is deemed approved unless an
order denying approval is issued within
30 days after the proposal is filed.

(6) Any request to modify a pre-
viously-approved ADR proposal must
follow the same procedure used for the
initial approval.

(e) Contents of proposal. A proposal to
use alternative means of dispute reso-
lution must be in writing and include:

(1) A general identification of the
issues in controversy intended to be re-
solved by the proposed alternative dis-
pute resolution method,

(2) A description of the alternative
dispute resolution method(s) to be
used,

(3) The signatures of all participants
or evidence otherwise indicating the
consent of all participants; and

(4) A certificate of service pursuant
to Rule 2010(h).

(f) Monitoring the alternative dispute
resolution proceeding. The decisional au-
thority may order reports on the status
of the alternative dispute resolution
proceeding at any time.

(g) Termination of alternative dispute
resolution proceeding. (1) The decisional
authority, upon motion or otherwise,
may terminate any alternative dispute
resolution proceeding under Rule 604 or
605 by issuing an order to that effect.

(2) A decision to terminate an alter-
native dispute resolution proceeding is
not subject to judicial review.

[Order 578, 60 FR 19506, Apr. 19, 1995]
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§ 385.605 Arbitration (Rule 605).
(a) Authorization of arbitration. (1) The

participants may at any time submit a
written proposal to use binding arbi-
tration under the provisions of Rule 605
to resolve all or part of any matter in
controversy, or anticipated to be in
controversy, before the Commission.

(2) The proposal must be submitted
as provided in Rule 604(d).

(3) The proposal must be in writing
and contain the information required
in Rule 604(e).

(4) An arbitration proceeding under
this rule may be monitored and termi-
nated as provided in Rule 604 (d) and
(g).

(5) No person may be required to con-
sent to arbitration as a condition of en-
tering into a contract or obtaining a
benefit. All interested parties must ex-
pressly consent before arbitration may
be used.

(b) Arbitrators. (1) The participants to
an arbitration proceeding are entitled
to select the arbitrator.

(2) The arbitrator must be a neutral
who meets the criteria of a neutral
under Rule 604(c).

(c) Authority of arbitrator. An arbi-
trator to whom a dispute is referred
under this section may:

(1) Regulate the course of and con-
duct arbitral hearings;

(2) Administer oaths and affirma-
tions;

(3) Compel the attendance of wit-
nesses and the production of evidence
to the extent the Commission is au-
thorized by law to do so; and

(4) Make awards.
(d) Arbitration proceedings. (1) The ar-

bitrator will set a time and place for
the hearing on the dispute and must
notify the participants not less than 5
days before the hearing.

(2) Any participant wishing that
there be a record of the hearing must:

(i) Prepare the record;
(ii) Notify the other participants and

the arbitrator of the preparation of the
record;

(iii) Furnish copies to all identified
participants and the arbitrator; and

(iv) Pay all costs for the record, un-
less the participants agree otherwise or
the arbitrator determines that the
costs should be apportioned.

(3)(i) Participants to the arbitration
are entitled to be heard, to present evi-
dence material to the controversy, and
to cross-examine witnesses appearing
at the hearing to the same extent as in
a proceeding under Subpart E of this
part;

(ii) The arbitrator may, with the con-
sent of the participants, conduct all or
part of the hearing by telephone, tele-
vision, computer, or other electronic
means, if each participant has an op-
portunity to participate.

(iii) The hearing must be conducted
expeditiously and in an informal man-
ner.

(iv) The arbitrator may receive any
oral or documentary evidence, except
that irrelevant, immaterial, unduly
repetitious, or privileged evidence may
be excluded by the arbitrator.

(v) The arbitrator will interpret and
apply relevant statutory and regu-
latory requirements, legal precedents,
and policy directives.

(4) No interested person will make or
knowingly cause to be made to the ar-
bitrator an unauthorized ex parte com-
munication relevant to the merits of
the proceeding, unless the participants
agree otherwise. If a communication is
made in violation of this prohibition,
the arbitrator will ensure that a
memorandum of the communication is
prepared and made a part of the record,
and that an opportunity for rebuttal is
allowed. Upon receipt of such commu-
nication, the arbitrator may require
the offending participant to show cause
why the claim of the participant
should not be resolved against the par-
ticipant as a result of the improper
conduct.

(5) The arbitrator will make the
award within 30 days after the close of
the hearing or the date of the filing of
any briefs authorized by the arbitrator,
whichever date is later, unless the par-
ticipants and the arbitrator agree to
some other time limit.

(e) Arbitration awards. (1)(i) The
award in an arbitration proceeding
under Subpart F of this chapter will in-
clude a brief, informal discussion of the
factual and legal basis for the award.

(ii) The prevailing participants must
file the award with the Commission,
along with proof of service on all par-
ticipants.
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(2) The award in an arbitration pro-
ceeding will become final 30 days after
it is filed, unless the award is vacated.
The Commission, upon motion or oth-
erwise, may extend the 30-day period
for one additional 30-day period by
issuing a notice of the extension before
the end of the first 30-day period.

(3) A final award is binding on the
participants to the arbitration pro-
ceeding.

(4) An award may not serve as an es-
toppel in any other proceeding for any
issue that was resolved in the pro-
ceeding. The award also may not be
used as precedent or otherwise be con-
sidered in any factually unrelated pro-
ceeding or in any other arbitration pro-
ceeding.

(f) Vacating an award. (1) Within 10
days after the award is filed, any per-
son may file a request with the Com-
mission to vacate an arbitration award
and must serve the request to vacate
on all participants. Responses to such a
request are due 10 days after the re-
quest is filed.

(2) Upon request or otherwise, the
Commission may vacate any award
issued under this rule before the award
becomes final by issuing an order to
that effect, in which case the award
will be null and void.

(3) Rule 2202 regarding separation of
functions applies with respect to a de-
cision to vacate an arbitration award.

(4) If the Commission vacates an
award under paragraph (f)(3) of this
section, a party to the arbitration
may, within 30 days of the action, peti-
tion the Commission for an award of
attorney fees and expenses incurred in
connection with the arbitration pro-
ceeding. The Commission will award
the petitioning party those fees and ex-
penses that would not have been in-
curred in the absence of the arbitration
proceeding, unless the Commission
finds that special circumstances make
the award unjust. The fees and ex-
penses awarded will be paid by the
Commission.

(5) An arbitration award vacated
under this paragraph will not be admis-
sible in any proceeding relating to the
issues in controversy with respect to
which the award was made.

(6) A decision by the Commission to
vacate an arbitration award is not sub-
ject to rehearing or judicial review.

[Order 578, 60 FR 19507, Apr. 19, 1995]

§ 385.606 Confidentiality in dispute
resolution proceedings (Rule 606).

(a) Except as provided in paragraphs
(d) and (e) of this section, a neutral in
a dispute resolution proceeding shall
not voluntarily disclose, or through
discovery or compulsory process be re-
quired to disclose, any information
concerning any dispute resolution com-
munication or any communication pro-
vided in confidence to the neutral, un-
less:

(1) All participants in the dispute res-
olution proceeding and the neutral con-
sent in writing;

(2) The dispute resolution commu-
nication has otherwise already been
made public;

(3) The dispute resolution commu-
nication is required by statute to be
made public, but a neutral should
make the communication public only if
no other person is reasonably available
to disclose the communication; or

(4) A court determines that the testi-
mony or disclosure is necessary to:

(i) Prevent a manifest injustice;
(ii) Help establish a violation of law;

or
(iii) Prevent harm to the public

health or safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing
the confidence of participants in future
cases that their communications will
remain confidential.

(b) A participant in a dispute resolu-
tion proceeding shall not voluntarily
disclose, or through discovery or com-
pulsory process be required to disclose,
any information concerning any dis-
pute resolution communication, unless:

(1) All participants to the dispute
resolution proceeding consent in writ-
ing;

(2) The dispute resolution commu-
nication has otherwise already been
made public;

(3) The dispute resolution commu-
nication is required by statute to be
made public;

(4) A court determines that the testi-
mony or disclosure is necessary to:
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(i) Prevent a manifest injustice;
(ii) Help establish a violation of law;

or
(iii) Prevent harm to the public

health and safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing
the confidence of participants in future
cases that their communications will
remain confidential; or

(5) The dispute resolution commu-
nication is relevant to determining the
existence or meaning of an agreement
or award that resulted from the dispute
resolution proceeding or to the enforce-
ment of the agreement or award.

(c) Any dispute resolution commu-
nication that is disclosed in violation
of paragraphs (a) or (b) of this section
shall not be admissible in any pro-
ceeding.

(d) The participants may agree to al-
ternative confidential procedures for
disclosures by a neutral. The partici-
pants must inform the neutral before
the commencement of the dispute reso-
lution proceeding of any modifications
to the provisions of paragraph (a) of
this section that will govern the con-
fidentiality of the dispute resolution
proceeding. If the participants do not
so inform the neutral, paragraph (a) of
this section shall apply.

(e) If a demand for disclosure, by way
of discovery request or other legal
process, is made upon a participant re-
garding a dispute resolution commu-
nication, the participant will make
reasonable efforts to notify the neutral
and the other participants of the de-
mand. Any participant who receives
the notice and within 15 calendar days
does not offer to defend a refusal of the
neutral to disclose the requested infor-
mation waives any objection to the dis-
closure.

(f) Nothing in Rule 606 prevents the
discovery or admissibility of any evi-
dence that is otherwise discoverable,
merely because the evidence was pre-
sented in the course of a dispute reso-
lution proceeding. See sections 385.410
and 388.112 of this chapter.

(g) Paragraphs (a) and (b) of this sec-
tion do not preclude disclosure of infor-
mation and data that are necessary to
document an agreement reached or

order issued pursuant to a dispute reso-
lution proceeding.

(h) Paragraphs (a) and (b) of this sec-
tion do not prevent the gathering of in-
formation for research and educational
purposes, in cooperation with other
agencies, governmental entities, or dis-
pute resolution programs, so long as
the participants and the specific issues
in controversy are not identifiable.

(i) Paragraphs (a) and (b) of this sec-
tion do not prevent use of a dispute
resolution communication to resolve a
dispute between the neutral in a dis-
pute resolution proceeding and a par-
ticipant in the proceeding, so long as
the communication is disclosed only to
the extent necessary to resolve the dis-
pute.

(j) Nothing in this section precludes
parties from seeking privileged treat-
ment for documents under section
388.112 of this chapter.

(k) Where disclosure is authorized by
this section, nothing in this section
precludes use of a protective agree-
ment or protective orders.

[Order 578, 60 FR 19508, Apr. 19, 1995]

Subpart G—Decisions

§ 385.701 Applicability (Rule 701).

This subpart applies to decisions in
proceedings set for hearing under sub-
part E of this part, including any deci-
sion on a certified question, interlocu-
tory appeal, or reopening, and to any
decision on rehearing, except that:

(a) The provisions of this subpart,
other than those relating to rehearing
or reopening, do not apply to consider-
ation of an offer of settlement; and

(b) This subpart applies to summary
disposition only to the extent provided
in Rule 217.

§ 385.702 Definitions (Rule 702).

For purposes of this subpart:
(a) Initial decision means any decision

rendered by a presiding officer in ac-
cordance with Rule 708;

(b) Final decision means any decision
referred to in Rule 713.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21315, May 21,
1984; Order 575, 60 FR 4860, Jan. 25, 1995]
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§ 385.703 Contents of decisions (Rule
703).

Any decision in a proceeding is part
of the record of that proceeding and
will contain:

(a) A ruling on each exception pre-
sented and any finding or conclusion,
with supporting reasons, on any mate-
rial issue of fact, law, or discretion pre-
sented on the record; and

(b) The appropriate rule, order, sanc-
tion, relief, or a denial of any rule,
order, motion, or relief.

§ 385.704 Rights of participants before
initial decision (Rule 704).

After testimony is taken in a pro-
ceeding, or phase of a proceeding, the
presiding officer will afford every par-
ticipant an opportunity to:

(a) Submit written initial briefs in
accordance with Rule 706, except that
the presiding officer may provide an
opportunity for oral argument in lieu
of, or in addition to, initial briefs; and

(b) Submit written reply briefs in ac-
cordance with Rule 706, except that the
presiding officer may:

(1) Provide an opportunity for oral
reply argument in lieu of, or in addi-
tion to, reply briefs; or

(2) For good cause, deny opportunity
for reply or limit the issues which may
be addressed in any reply.

§ 385.705 Additional powers of pre-
siding officer with respect to briefs
(Rule 705).

(a) Limitations on briefs. A presiding
officer, with due regard to the nature
of the proceeding, may limit the length
of any brief to be filed under Rule 706.

(b) Additional briefs and other filings.
If appropriate, the presiding officer
may permit or require briefs or other
filings in addition to those provided for
in Rule 706.

§ 385.706 Initial and reply briefs before
initial decision (Rule 706).

(a) When filed. The presiding officer
will prescribe a time for filing initial
or reply briefs and for service of such
briefs, giving due regard to the nature
of the proceeding, the extent of the
record, and the number and complexity
of the issues. Unless the presiding offi-
cer otherwise orders, the time pre-
scribed in a proceeding for filing briefs

will be the same for all initial briefs
and the same for all reply briefs.

(b) Contents. (1) An initial brief filed
with the presiding officer must include:

(i) A concise statement of the case;
(ii) A separate section containing

proposed findings and conclusions, un-
less waived by the presiding officer;

(iii) Arguments in support of the par-
ticipant’s position; and

(iv) Any other matter requird by the
presiding officer.

(2)(i) A reply brief filed with the pre-
siding officer must be limited to a re-
sponse to any arguments and issues
raised in the initial briefs.

(ii) The presiding officer may impose
limits on the reply brief in addition to
any prescribed under paragraph (b)(2)(i)
of this section.

(c) Form. (1) An exhibit admitted in
evidence or marked for identification
in the record may not be reproduced in
the brief, but may be reproduced, with-
in reasonable limits, in an appendix to
the brief. Any pertinent analysis of an
exhibit may be included in a brief.

(2) If a brief exceeds 20 pages, the
brief must be accompanied by a table
of contents and of points made, includ-
ing page references, and an alphabet-
ical list of citations, with page ref-
erences.

(d) Record. All initial and reply briefs
will accompany the record and be
available to the Commission and the
presiding officer for consideration in
deciding the case.

§ 385.707 Oral argument before initial
decision (Rule 707).

(a) Procedure. The presiding officer
will designate the order of any oral ar-
gument to be held, set a time limit on
each argument, and make any other
procedural rulings.

(b) Scope. (1) If oral argument is held
without an initial brief, each partici-
pant must be given the opportunity to
present orally the information required
or permitted to be included in initial
briefs under Rule 706(b).

(2) If oral argument is held in addi-
tion to an initial or reply brief, oral ar-
gument may be limited to issues con-
sidered by the presiding officer to be
appropriate issues for oral argument.
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(c) Inclusion of transcript of oral argu-
ment. All oral arguments will be tran-
scribed and included in the record and
will be available to the Commission
and the presiding officer in deciding
the case.

§ 385.708 Initial decisions by presiding
officer (Rule 708).

(a) Applicability. This section applies
to any proceeding in which a presiding
officer, other than the Commission,
presided over the reception of the evi-
dence.

(b) General rule. (1) Except as other-
wise ordered by the Commission or pro-
vided in paragraph (b)(2) of this sec-
tion, the presiding officer will prepare
a written initial decision.

(2)(i) If time and circumstances re-
quire, the presiding officer may issue
an order stating that an oral initial de-
cision will be issued.

(ii) An oral decision is considered
served upon all participants when the
decision is issued orally on the record.
Promptly after service of the oral deci-
sion, the presiding officer will prepare
the oral initial decision contained in
the transcript in the format of a writ-
ten initial decision.

(3) Any initial decision prepared
under paragraph (b)(1) or (b)(2) of this
section will be certified to the Commis-
sion by the presiding officer with a
copy of the record in the proceeding.

(4) Not later than 35 days after the
certification of an initial decision,
under paragraph (b)(3) of this section,
the presiding officer, after notifying
the participants and receiving no ob-
jection from them, may make tech-
nical corrections to the initial deci-
sion.

(c) Initial decision prepared and cer-
tified by presiding officer. (1) The pre-
siding officer who presides over the re-
ception of evidence will prepare and
certify the initial decision, if any, un-
less the officer is unavailable or the
Commission provides otherwise in ac-
cordance with 5 U.S.C. 557(b).

(2) If the presiding officer who pre-
sided over the reception of evidence be-
comes unavailable, the Chief Adminis-
trative Law Judge may issue an order
designating another qualified presiding
officer to prepare and certify the ini-
tial decision.

(d) Finality of initial decision. For pur-
poses of requests for rehearing under
Rule 713, an initial decision becomes a
final Commission decision 10 days after
exceptions are due under Rule 711 un-
less:

(1) Exceptions are timely filed under
Rule 711; or

(2) The Commission issues an order
staying the effectiveness of the deci-
sion pending review under Rule 712.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21315, May 21,
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.709 Other types of decisions
(Rule 709).

In lieu of an initial decision under
Rule 708, the Commission may order
any type of decision as provided by 5
U.S.C. 557(b), or permit waiver of the
initial decision as provided by Rule 710.

§ 385.710 Waiver of the initial decision
(Rule 710).

(a) General rule. Any participant may
file a motion requesting the Commis-
sion to issue a final decision without
any initial decision. If all participants
join in the motion, the motion is
granted, unless the Commission denies
the motion within 10 days after the
date of filing of the motion or, in the
case of an oral motion under paragraph
(c)(2) of this section, within 10 days
after the motion is transmitted to the
Commission. If all participants do not
join in the motion, the motion is de-
nied unless the Commission grants the
motion within 30 days of filing of the
motion or, in the case of an oral mo-
tion under paragraph (c)(2) of this sec-
tion, within 30 days after the motion is
transmitted to the Commission.

(b) Content. Any motion to waive the
initial decision filed with the Commis-
sion must specify:

(1) Whether any participant waives
any procedural right;

(2) Whether all participants concur in
the request to waive the initial deci-
sion;

(3) The reasons that waiver of the ini-
tial decision is in the interest of par-
ties and the public interest;

(4) Whether any participant desires
an opportunity for filing briefs; and
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(5) Whether any participant desires
an opportunity for oral argument be-
fore the presiding officer, the Commis-
sion, or an individual Commissioner.

(c) How and when made. (1) Any writ-
ten motion under this section may be
filed at any time, but not later than
the fifth day following the close of the
hearing conducted under subpart E of
this part.

(2) An oral motion under this section
may be made during a hearing session,
in which case the presiding officer will
transmit to the Commission the rel-
evant portions of the transcript of the
hearing in which the motion was made.

(d) Waiver by presiding officer. A mo-
tion for waiver of the initial decision,
requested for the purpose of certifi-
cation of a contested settlement pursu-
ant to Rule 602(h)(2)(iii)(A), may be
filed with, and decided by, the pre-
siding officer. If all parties join in the
motion, the presiding officer will grant
the motion. If not all parties join in
the motion, the motion is denied unless
the presiding officer grants the motion
within 30 days of filing the written mo-
tion or presenting an oral motion. The
contents of any motion filed under
paragraph (d) of this section must com-
ply with the requirements in paragraph
(b) of this section. A motion may be
oral or written, and may be made
whenever appropriate for the consider-
ation of the presiding officer.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21705, May 23,
1984; Order 578, 60 FR 19508, Apr. 19, 1995]

§ 385.711 Exceptions and briefs on and
opposing exceptions after initial de-
cision (Rule 711).

(a) Exceptions. (1)(i) Any participant
may file with the Commission excep-
tions to the initial decision in a brief
on exceptions not later than 30 days
after service of the initial decision.

(ii) Not later than 20 days after the
latest date for filing a brief on excep-
tions, any participant may file a brief
opposing exceptions in response to a
brief on exceptions.

(iii) A participant may file, within
the time set for filing briefs opposing
exceptions, a brief on exceptions solely
for the purpose of incorporating by ref-
erence one or more numbered excep-
tions contained in the brief of another

participant. A brief filed under this
clause need not comply with the re-
quirements set forth in paragraph (b)
of this section.

(2) A brief on exceptions or a brief op-
posing exceptions may not exceed 100
pages, unless the Chief Administrative
Law Judge, upon motion, changes the
page limitation.

(3) The Secretary may extend, on mo-
tion or upon direction of the Commis-
sion, the time limits for any brief on or
opposing exceptions. No additional
briefs are permitted, unless specifically
ordered by the Commission.

(4) A participant may not attach to,
or incorporate by reference in, any
brief on exceptions or brief opposing
exceptions any portion of an initial or
reply brief filed in the proceeding.

(b) Nature of briefs on exceptions and of
briefs opposing exceptions. (1) Any brief
on exceptions and any brief opposing
exceptions must include:

(i) If the brief exceeds 10 pages in
length, a separate summary of the brief
not longer than five pages; and

(ii) A presentation of the partici-
pant’s position and arguments in sup-
port of that position, including ref-
erences to the pages of the record or
exhibits containing evidence and argu-
ments in support of that position.

(2) Any brief on exceptions must in-
clude, in addition to matters required
by paragraph (b)(1) of this section:

(i) A short statement of the case;
(ii) A list of numbered exceptions, in-

cluding a specification of each error of
fact or law asserted; and

(iii) A concise discussion of the pol-
icy considerations that may warrant
full Commission review and opinion.

(3) A brief opposing exceptions must
include, in addition to matters re-
quired by paragraph (b)(1) of this sec-
tion:

(i) A list of exceptions opposed, by
number; and

(ii) A rebuttal of policy consider-
ations claimed to warrant Commission
review.

(c) Oral argument. (1) Any participant
filing a brief on exceptions or brief op-
posing exceptions may request, by
written motion, oral argument before
the Commission or an individual Com-
missioner.
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(2) A motion under paragraph (c)(1) of
this section must be filed within the
time limit for filing briefs opposing ex-
ceptions.

(3) No answer may be made to a mo-
tion under paragraph (c)(1) and, to that
extent, Rule 213(a)(3) is inapplicable to
a motion for oral argument.

(4) A motion under paragraph (c)(1) of
this section may be granted at the dis-
cretion of the Commission. If the mo-
tion is granted, any oral argument will
be limited, unless otherwise specified,
to matters properly raised by the
briefs.

(d) Failure to take exceptions results in
waiver—(1) Complete waiver. If a partici-
pant does not file a brief on exceptions
within the time permitted under this
section, any objection to the initial de-
cision by the participant is waived.

(2) Partial waiver. If a participant
does not object to a part of an initial
decision in a brief on exceptions, any
objections by the participant to that
part of the initial decision are waived.

(3) Effect of waiver. Unless otherwise
ordered by the Commission for good
cause shown, a participant who has
waived objections under paragraph
(d)(1) or (d)(2) of this section to all or
part of an initial decision may not
raise such objections before the Com-
mission in oral argument or on rehear-
ing.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21316, May 21,
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.712 Commission review of initial
decisions in the absence of excep-
tions (Rule 712).

(a) General rule. If no briefs on excep-
tions to an initial decision are filed
within the time established by rule or
order under Rule 711, the Commission
may, within 10 days after the expira-
tion of such time, issue an order stay-
ing the effectiveness of the decision
pending Commission review.

(b) Briefs and argument. When the
Commission reviews a decision under
this section, the Commission may re-
quire that participants file briefs or
present oral arguments on any issue.

(c) Effect of review. After completing
review under this section, the Commis-
sion will issue a decision which is final

for purposes of rehearing under Rule
713.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21316, May 21,
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.713 Request for rehearing (Rule
713).

(a) Applicability. (1) This section ap-
plies to any request for rehearing of a
final Commission decision or other
final order, if rehearing is provided for
by statute, rule, or order.

(2) For the purposes of rehearing
under this section, a final decision in
any proceeding set for hearing under
subpart E of this part includes any
Commission decision:

(i) On exceptions taken by partici-
pants to an initial decision;

(ii) When the Commission presides at
the reception of the evidence;

(iii) If the initial decision procedure
has been waived by consent of the par-
ticipants in accordance with Rule 710;

(iv) On review of an initial decision
without exceptions under Rule 712; and

(v) On any other action designated as
a final decision by the Commission for
purposes of rehearing.

(3) For the purposes of rehearing
under this section, any initial decision
under Rule 709 is a final Commission
decision after the time provided for
Commission review under Rule 712, if
there are no exceptions filed to the de-
cision and no review of the decision is
initiated under Rule 712.

(b) Time for filing; who may file. A re-
quest for rehearing by a party must be
filed not later than 30 days after
issuance of any final decision or other
final order in a proceeding.

(c) Content of request. Any request for
rehearing must:

(1) State concisely the alleged error
in the final decision or final order;

(2) Conform to the requirements in
Rule 203(a) which are applicable to
pleadings; and

(3) Set forth the matters relied upon
by the party requesting rehearing, if
rehearing is sought based on matters
not available for consideration by the
Commission at the time of the final de-
cision or final order.

(d) Answers. (1) The Commission will
not permit answers to requests for re-
hearing.
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(2) The Commission may afford par-
ties an opportunity to file briefs or
present oral argument on one or more
issues presented by a request for re-
hearing.

(e) Request is not a stay. Unless
othewise ordered by the Commission,
the filing of a request for rehearing
does not stay the Commission decision
or order.

(f) Commission action on rehearing. Un-
less the Commission acts upon a re-
quest for rehearing within 30 days after
the request is filed, the request is de-
nied.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21316, May 21,
1984; Order 575, 60 FR 4860, Jan. 25, 1995; 60 FR
16567, Mar. 31, 1995]

§ 385.714 Certified questions (Rule
714).

(a) General rule. During any pro-
ceeding, a presiding officer may certify
or, if the Commission so directs, will
certify, to the Commission for consid-
eration and disposition any question
arising in the proceeding, including
any question of law, policy, or proce-
dure.

(b) Notice. A presiding officer will no-
tify the participants of the certifi-
cation of any question to the Commis-
sion and of the date of any certifi-
cation. Any such notification may be
given orally during the hearing session
or by order.

(c) Presiding officer’s memorandum;
views of the participants. (1) A presiding
officer should solicit, to the extent
practicable, the oral or written views
of the participants on any question cer-
tified under this section.

(2) The presiding officer must prepare
a memorandum which sets forth the
relevant issues, discusses all the views
of participants, and recommends a dis-
position of the issues.

(3) The presiding officer must append
to any question certified under this
section the written views submitted by
the participants, the transcript pages
containing oral views, and the memo-
randum of the presiding officer.

(d) Return of certified question to pre-
siding officer. If the Commission does
not act on any certified question with-
in 30 days after receipt of the certifi-
cation under paragraph (a) of this sec-

tion, the question is deemed returned
to the presiding officer for decision in
accordance with the other provisions of
this subpart.

(e) Certification not suspension. Unless
otherwise directed by the Commission
or the presiding officer, certification
under this section does not suspend the
proceeding.

§ 385.715 Interlocutory appeals to the
Commission from rulings of pre-
siding officers (Rule 715).

(a) General rule. A participant may
not appeal to the Commission any rul-
ing of a presiding officer during a pro-
ceeding, unless the presiding officer
under paragraph (b) of this section, or
the motions Commissioner, under para-
graph (c) of this section, finds extraor-
dinary circumstances which make
prompt Commission review of the con-
tested ruling necessary to prevent det-
riment to the public interest or irrep-
arable harm to any person.

(b) Motion to the presiding officer to
permit appeal. (1) Any participant in a
proceeding may, during the proceeding,
move that the presiding officer permit
appeal to the Commission from a rul-
ing of the presiding officer. The motion
must be made within 15 days of the rul-
ing of the presiding officer and must
state why prompt Commission review
is necessary under the standards of
paragraph (a) of this section

(2) Upon receipt of a motion to per-
mit appeal under subparagraph (a)(1) of
this section, the presiding officer will
determine, according to the standards
of paragraph (a) of this section, wheth-
er to permit appeal of the ruling to the
Commission. The presiding officer need
not consider any answer to this mo-
tion.

(3) Any motion to permit appeal to
the Commission of an order issued
under Rule 604, or appeal of a ruling
under paragraph (a) or (b) of Rule 905,
must be granted by the presiding offi-
cer.

(4) A presiding officer must issue an
order, orally or in writing, containing
the determination made under para-
graph (b)(2) of this section, including
the date of the action taken.

(5) If the presiding officer permits ap-
peal, the presiding officer will transmit
to the Commission:
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(i) A memorandum which sets forth
the relevant issues and an explanation
of the rulings on the issues; and

(ii) the participant’s motion under
paragraph (b)(1) of this section and any
answer permitted to the motion.

(6) If the presiding officer does not
issue an order under paragraph (b)(1) of
this section within 15 days after the
motion is filed under paragraph (b)(1)
of this section, the motion is denied.

(c) Appeal of a presiding officer’s denial
of motion to permit appeal. (1) If a mo-
tion to permit appeal is denied by the
presiding officer, the participant who
made the motion may appeal the de-
nial to the Commissioner who is des-
ignated Motions Commissioner, in ac-
cordance with this paragraph. For pur-
poses of this section, ‘‘Motions Com-
missioner’’ means the Chairman or a
member of the Commission designated
by the Chairman to rule on motions to
permit interlocutory appeal. Any per-
son filing an appeal under this para-
graph must serve a separate copy of
the appeal on the Motions Commis-
sioner by Express Mail or by hand de-
livery.

(2) A participant must submit an ap-
peal under this paragraph not later
than 7 days after the motion to permit
appeal under paragraph (b) of this sec-
tion is denied. The appeal must state
why prompt Commission review is nec-
essary under the standards set forth in
paragraph (c)(5) of this section. The ap-
peal must be labeled in accordance
with § 385.2002(b) of this chapter.

(3) A participant who appeals under
this paragraph must file with the ap-
peal a copy of the written order deny-
ing the motion or, if the denial was
issued orally, the relevant portions of
the transcript.

(4) The Motions Commissioner may,
in considering an appeal under this
paragraph, order the presiding officer
or any participant in the proceeding to
provide additional information.

(5) The Motions Commissioner will
permit an appeal to the Commission
under this paragraph only if the Mo-
tions Commissioner finds extraor-
dinary circumstances which make
prompt Commission review of the con-
tested ruling necessary to prevent det-
riment to the public interest or to pre-
vent irreparable harm to a person. If

the Motions Commissioner makes no
determination within 7 days after fil-
ing the appeal under this paragraph or
within the time the Motions Commis-
sioner otherwise provides to receive
and consider information under this
paragraph, the appeal to the Commis-
sion under paragraph (b) of this section
will not be permitted.

(6) If appeal under paragraph (b) of
this section is not permitted, the con-
tested ruling of the presiding officer
will be reviewed in the ordinary course
of the proceeding as if the appeal had
not been made.

(7) If the Motions Commissioner per-
mits an appeal to the Commission, the
Secretary will issue an order con-
taining that decision.

(d) Commission action. Unless the
Commission acts upon an appeal per-
mitted by a presiding officer under
paragraph (b) of this section, or by the
Motions Commissioner under para-
graph (c) of this section, within 15 days
after the date on which the presiding
officer or Motions Commissioner per-
mits appeal, the ruling of the presiding
officer will be reviewed in the ordinary
course of the proceeding as if the ap-
peal had not been made.

(e) Appeal not to suspend proceeding.
Any decision by a presiding officer to
permit appeal under paragraph (b) of
this section or by the Motions Commis-
sioner to permit an appeal under para-
graph (c) of this section will not sus-
pend the proceeding, unless otherwise
ordered by the presiding officer or the
Motions Commissioner.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21705, May 23,
1984; Order 402, 49 FR 39539, Oct. 9, 1984]

§ 385.716 Reopening (Rule 716).

(a) General rule. To the extent per-
mitted by law, the presiding officer or
the Commission may, for good cause
under paragraph (c) of this section, re-
open the evidentiary record in a pro-
ceeding for the purpose of taking addi-
tional evidence.

(b) By motion. (1) Any participant
may file a motion to reopen the record.

(2) Any motion to reopen must set
forth clearly the facts sought to be
proven and the reasons claimed to con-
stitute grounds for reopening.
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(3) A participant who does not file an
answer to any motion to reopen will be
deemed to have waived any objection
to the motion provided that no other
participant has raised the same objec-
tion.

(c) By action of the presiding officer or
the Commission. If the presiding officer
or the Commission, as appropriate, has
reason to believe that reopening of a
proceeding is warranted by any
changes in conditions of fact or of law
or by the public interest, the record in
the proceeding may be reopened by the
presiding officer before the initial or
revised initial decision is served or by
the Commission after the initial deci-
sion or, if appropriate, the revised ini-
tial decision is served.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21316, May 21,
1984]

Subpart H—Shortened Procedures
§ 385.801 Waiver of hearing (Rule 801).

In any proceeding in which the Com-
mission is authorized to act after op-
portunity for hearing, if the parties
waive hearing, such opportunity will be
deemed to have been afforded by serv-
ice or publication in the FEDERAL REG-
ISTER of notice of the application or
other initial pleading, request, or other
filing, such notice fixing a reasonable
period of time within which any person
desiring to be heard may file a protest
or petition. Upon the expiration of
such period of time, in the absence of a
request for hearing, the Commission
may forthwith dispose of the matter
upon the basis of the pleadings and
other submittals and the studies and
recommendations of the staff. A party
not requesting oral hearing in its
pleadings will be deemed to have
waived a hearing for the purpose of
such disposition, but will not be bound
by such a waiver for the purposes of
any request for rehearing with respect
to an order so entered.

§ 385.802 Noncontested proceedings
(Rule 802).

Noncontested proceedings. In any pro-
ceeding required by statute to be set
for hearing, the Commission, when it
appears to be in the public interest and
to be in the interest of the parties to

grant the relief or authority requested
in the initial pleading, and to omit the
intermediate decision procedure, may,
after a hearing during which no opposi-
tion or contest develops, forthwith dis-
pose of the proceedings upon consider-
ation of the pleadings and other evi-
dence filed and incorporated in the
record: Provided, (a) The applicant or
other initial pleader requests that the
intermediate decision procedure be
omitted and waives oral hearing and
opportunity for filing exceptions to the
decision of the Commission; and (b) no
issue of substance is raised by any re-
quest to be heard, protest or petition
filed subsequent to publication in the
FEDERAL REGISTER of the notice of the
filing of an intial pleading and notice
or order fixing of hearing, which notice
or order will state that the Commis-
sion considers the proceeding a proper
one for disposition under the provisions
of this subpart. Requests for the proce-
dure provided by this subpart may be
contained in the initial pleading or
subsequent request in writing to the
Commission. The decision of the Com-
mission in such proceeding after non-
contested hearing, will be final, subject
to reconsideration by the Commission
upon request for rehearing as provided
by statute.

Subpart I—Commission Review of
Remedial Orders

§ 385.901 Scope (Rule 901).

(a) Proceedings to which applicable.
The provisions of this subpart apply to
proceedings of the Commission held in
accordance with section 503(c) of the
Department of Energy Organization
Act (42 U.S.C. 7193(c)) to review orders
issued by the Secretary of Energy pur-
suant to section 503(a) of the Depart-
ment of Energy Organization Act (42
U.S.C. 7193(c)), and initiated by notices
of probable violation, proposed reme-
dial orders, or other formal administra-
tive initiating documents issued on or
after October 1, 1977, which are con-
tested by the recipient.

(b) Relationship to other rules. (1)
Where a provision of this subpart is in-
consistent with a provision in any
other subpart of this part, the provi-
sion in this subpart controls.
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(2) Subpart F of this part, except
Rule 601, does not apply to proceedings
under this subpart.

§ 385.902 Definitions (Rule 902).
For purposes of this subpart:
(a) Contested order means the reme-

dial order, interim remedial order for
immediate compliance or order of dis-
allowance being contested in pro-
ceeding pursuant to this subpart;

(b) Interim remedial order for immediate
compliance means an interim remedial
order for immediate compliance issued
pursuant to 10 CFR 205.199D (interim
remedial order of immediate compli-
ance);

(c) Order of disallowance means an
order of disallowance issued pursuant
to 10 CFR 205.199E (disallowance);

(d) Participant means, as appropriate,
the Secretary, the petitioner, and in-
tervenors;

(e) Petitioner means a person who has
received a remedial order, interim re-
medial order for immediate compli-
ance, or order of disallowance who no-
tifies the Secretary that he intends to
contest the order;

(f) Remedial order means a remedial
order issued pursuant to 10 CFR
205.199B (remedial orders);

(g) Secretary means the Secretary of
Energy or his delegate.

§ 385.903 Request for nondisclosure of
information (Rule 903).

(a) For purposes of this section, non-
disclosure means nondisclosure except
as to the participants in the proceeding
under conditions provided in para-
graphs (d) and (e) of this section.

(b) If any person filing under this
subpart claims that some or all of the
information contained in a document is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (5 U.S.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code (18
U.S.C. 1905) (disclosure of confidential
information), or is otherwise exempt
by law from public disclosure, the per-
son:

(1) Must request the presiding officer
not to disclose such information, ex-
cept to the participants in the pro-
ceeding under the conditions provided
in paragraphs (d) and (e) of this sec-

tion, which request the person must
serve upon the participants in the pro-
ceeding;

(2) Must file, together with the docu-
ment, a second copy of the document
from which has been deleted the infor-
mation for which the person requests
nondisclosure and must indicate in the
original document that the original
document is exempt, or contains infor-
mation which is exempt, from disclo-
sure;

(3) Must include a statement speci-
fying why the information is privileged
or confidential, if the information for
which nondisclosure is requested is
claimed to come within the exception
in 5 U.S.C. 552(b)(4) for trade secrets
and commercial or financial informa-
tion;

(4) Must include a statement speci-
fying the justification for nondisclo-
sure, if the information for which non-
disclosure is requested is not within
the exception in 5 U.S.C. 552(b)(4).

(c) If the person filing a document
does not submit a second copy of the
document from which the appropriate
information has been deleted, the pre-
siding officer may assume that there is
no objection to public disclosure of the
document in its entirety.

(d) If information is submitted in ac-
cordance with paragraph (b) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 388 of this subchapter and
upon request in accordance with para-
graph (e) of this section, to partici-
pants in the proceeding under the re-
strictions that the participants may
not use or disclose the information ex-
cept in the context of the proceeding
conducted pursuant to this subpart and
that the participants must return all
copies of the information at the con-
clusion of the proceeding to the person
who submitted the information under
paragraph (b) of this section.

(e) At any time, a participant may
request the presiding officer to direct a
person submitting information under
paragraph (b) of this section to provide
that information to the participant re-
questing the information under this
paragraph. The presiding officer will so
direct if the participant requesting the
information agrees:
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(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
subpart; and

(2) To return all copies of the infor-
mation, at the conclusion of the pro-
ceeding, to the person submitting the
information under paragraph (b) of this
section.

(f) At any time, a participant may re-
quest the presiding officer to direct
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt
from disclosure, be made available to
that participant by the Secretary. The
presiding officer will so direct if the
participant requesting the complete
record agrees:

(1) Not to use or disclose the informa-
tion determined to be exempt except in
the context of the proceeding con-
ducted pursuant to this subpart, and

(2) To return all copies of the infor-
mation determined to be exempt to the
presiding officer at the conclusion of
the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]

§ 385.904 Commencement of pro-
ceeding (Rule 904).

(a) Except as provided in paragraph
(b) of this section, the proceeding pur-
suant to this subpart will be com-
menced by filing with the Secretary of
the Commission either an answer by a
petitioner pursuant to Rule 906(b)(1), or
a written notice by the Secretary that
a petitioner has filed a notice of intent
to contest an order reviewable under
this subpart, whichever is filed first.
The Secretary must file written notice
that a petitioner has filed a notice of
intent to contest an order reviewable
under this subpart within 15 days of the
Secretary’s receipt of such notice of in-
tent. When the Secretary files the writ-
ten notice, the Secretary must serve a
copy of the contested order upon other
participants in the prior proceedings
and upon persons denied intervention
in the prior proceedings, and must cer-
tify to the Commission that such serv-
ice has been made, stating the names
and addresses of persons served.

(b) The proceeding pursuant to this
subpart with respect to an interim re-

medial order for immediate compliance
will be commenced by a petitioner’s fil-
ing with the Secretary of the Commis-
sion, for the Commission, and serving
on other participants in the prior pro-
ceedings, if any, a notice of petition for
review of an interim remedial order for
immediate compliance pursuant to 10
CFR 205.199D(i)(1) (interim remedial
order of immediate compliance). The
Commission will defer consideration of
the merits of the order until a final re-
medial order is issued by the Sec-
retary.

(c) Upon commencement of a pro-
ceeding, the Commission or its des-
ignee will designate a presiding officer
for the proceeding, and the Commission
or its designee will notify participants
in the prior proceedings and persons
denied intervention in the prior pro-
ceedings of such designation.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416–A, 50 FR 36053, Sept. 5,
1985]

§ 385.905 Stay of contested order (Rule
905).

(a) Upon commencement of a pro-
ceeding, the contested order will be
automatically stayed pending review
pursuant to this subpart unless and
until, upon request of the Secretary or
other participant, the presiding officer
finds that the public interest requires
immediate compliance with the con-
tested order.

(b) The Secretary or other partici-
pants may at any time prior to the
hearing under Rule 909 (Hearing), if re-
quested; or, if there is no hearing,
within 30 days of the commencement of
the proceeding under Rule 904 (Com-
mencement of proceeding); file a peti-
tion requesting that the contested
order not be stayed, or that the stay be
lifted, and setting forth the legal and
factual basis for the request.

(c) The presiding officer may request
a written statement of the views of
participants regarding whether the
contested order should be stayed or
continue to be stayed and may convene
an expedited hearing or conference on a
petition under paragraph (b) of this
section.

(d) The presiding officer may grant
the petition requesting immediate
compliance where he finds that the
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public interest so requires and will no-
tify the participants of the determina-
tion.

(e) If the presiding officer does not
grant the petition under paragraph (b)
of this section within 10 days after it is
filed, the petition is denied. Prior to
the expiration of the 10-day period the
presiding officer may extend the period
for decision for up to 7 days. At the end
of the extension, the petition, if not
granted, is denied.

(f) If the petition under paragraph (b)
of this section is denied, the presiding
officer will notify the participants of
such denial.

(g) A grant or denial of petition
under paragraphs (b) or (c) of this sec-
tion may be appealed, within 10 days
after the grant or denial, to the Com-
mission in accordance with Rule 715
(relating to interlocutory appeals). The
contested order will remain stayed
pending the Commission’s disposition
of the appeal.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985; Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.906 Pleadings (Rule 906).
(a) By the Secretary. (1) Within 20 days

after the commencement of a pro-
ceeding, the Secretary:

(i) Will file with the Secretary for
the presiding officer a copy of the con-
tested order; and

(ii) May, in addition, elect to file a
statement setting forth the factual ele-
ments of the alleged violation, which
statement the Secretary will serve on
all participants in the proceeding.

(2) If the petitioner requests permis-
sion to raise new facts or issues pursu-
ant to Rule 907(a) (new facts and
issues), the Secretary may file, within
10 days after the filing of the peti-
tioner’s answer, a reply responding to
the petitioner’s request to raise new
facts or issues. In the reply, the Sec-
retary may also request the permission
of the presiding officer to raise new
facts or issues under the criteria set
forth in Rule 907(b) (new facts and
issues) and to conduct discovery relat-
ing to the new facts or issues he may
raise pursuant to Rule 907(b) (new facts
and issues). Failure by the Secretary to
request permission to raise new facts
or issues or to conduct discovery in

this reply constitutes a waiver of the
opportunity to do so at a later time in
the proceeding.

(3) The Secretary will file with the
Secretary of the Commission, for the
presiding officer, and serve upon other
participants in the proceedings, a brief
in support of the affirmative case,
which will set forth:

(i) The elements of the alleged viola-
tion, including references to the au-
thorities upon which the Secretary re-
lies, including but not limited to regu-
lations, rulings, interpretations and de-
cisions on appeals and exceptions
issued by the Department or its prede-
cessor agencies and precedents estab-
lished by the Commission; and

(ii) A complete statement of the fac-
tual and legal basis of the contested
order.

(4) The Secretary’s brief will be filed
according to the following time period
appropriate to the particular pro-
ceeding:

(i) If no participant (including per-
sons requesting intervention) has re-
quested permission to raise new facts
or issues or to conduct discovery pur-
suant to paragraphs (a)(2), (b)(2), (c)(7),
and (c)(8) of this section, within 20 days
after the filing of the petitioner’s an-
swer under paragraph (b)(1) of this sec-
tion;

(ii) If the presiding officer has deter-
mined, under Rule 908(d) (discovery)
that no discovery shall be permitted,
within 20 days after the presiding offi-
cer’s determination under such rule;

(iii) If discovery is permitted under
Rule 908(d) (discovery) within 20 days
after the conclusion of the time period
set for discovery under such rule;

(b) By the petitioner. (1) Within 15
days after petitioner gives written no-
tice to the Office of Hearings and Ap-
peals of the Department of Energy pur-
suant to 10 CFR 205.199C(b) that peti-
tioner wishes to appeal the remedial
order, the petitioner must file with the
Secretary of the Commission, for the
presiding officer, and serve upon the
Secretary and other participants in the
proceedings, an answer to the con-
tested order admitting or denying each
of the Secretary’s findings in the con-
tested order and setting forth affirma-
tive defenses, if any. Each answer filed
with the Secretary of the Commission

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00900 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



909

Federal Energy Regulatory Commission § 385.906

by the petitioner, in accordance with
this paragraph, must be accompanied
by the fee prescribed by § 381.303 of this
chapter.

(2) In the answer, the petitioner may:
(i) Contest any part of the record;
(ii) Request permission to raise new

facts or issues not raised in the prior
proceedings if the new facts or issues
meet the criteria set forth in Rule
907(a) (new facts and issues); and

(iii) Request permission to conduct
discovery, subject to criteria provided
in Rule 908(a) (discovery). Failure by
the petitioner to contest the record or
to request permission to raise new
facts or issues or to conduct discovery
in this answer constitutes a waiver of
the opportunity to do so at a later time
in the proceeding.

(3) Within 15 days after filing of the
Secretary’s brief under paragraph (a)(3)
of this section, the petitioner shall file
with the Secretary of the Commission,
for the presiding officer, and serve
upon other participants in the pro-
ceeding, a brief stating fully the objec-
tions to the contested order, including
references to the authorities upon
which the petitioner relies, including
but not limited to regulations, rulings,
interpretations, and decisions on ap-
peals and exceptions issued by the De-
partment or its predecessor agencies
and precedents established by the Com-
mission.

(c) By interveners. (1) A person quali-
fying under paragraph (c)(2) of this sec-
tion, may request the presiding officer
to permit intervention in the pro-
ceeding under this subpart in accord-
ance with the procedures described in
this paragraph.

(2) A motion to intervene may be
filed by any person claiming:

(i) An interest which may be directly
affected and which is not adequately
protected by existing parties and as to
which the persons requesting interven-
tion may be bound by the Commissions
action in the proceeding; or

(ii) Any other interest of such nature
that participation by the person re-
questing intervention may be in the
public interest.

(3) A motion to intervene must set
forth clearly and concisely the facts
from which the nature of the request-
er’s alleged right or interest can be de-

termined, the grounds of the proposed
intervention, and the position of the
intervener in the proceeding, so as
fully and completely to advise the par-
ticipants and the presiding officer as to
the specific issues of fact or law to be
raised or controverted, by admitting,
denying, or otherwise answering, spe-
cifically and in detail, each material
allegation of fact or law raised or con-
troverted, including references to the
authorities upon which the requester
relies, including, but not limited to,
regulations, rulings, interpretations,
and decisions on appeals and excep-
tions issued by the Department or its
predecessor agencies and precedents es-
tablished by the Commission.

(4) Motions to intervene may be filed
with the Secretary of the Commission,
for the presiding officer, within 20 days
after the commencement of the pro-
ceeding under Rule 904 (commencement
of proceedings) unless, in extraordinary
circumstances and for good cause
shown, the presiding officer authorizes
a late filing. A person requesting inter-
vention must serve the motion to in-
tervene on the participants in the pro-
ceeding at the same time the request is
filed with the Secretary of the Com-
mission.

(5) A participant in the proceedings
may file an answer to a motion to in-
tervene. Failure to object constitutes a
waiver of any objection to the granting
of such request. If made, answers must
be filed within 15 days after the filing
of the request to intervene.

(6) After expiration of the time for
filing answers to requests to intervene
or default thereof, as provided in para-
graph (c)(5) of this section, the pre-
siding officer will grant or deny such
request, in whole or in part, or may, if
found to be appropriate, authorize lim-
ited participation. The presiding offi-
cer will serve the determination on a
motion to intervene upon the partici-
pants in the proceeding and upon the
person requesting intervention. A per-
son wholly or partially denied inter-
vention may take an interlocutory ap-
peal of the order denying intervention,
under Rule 715 (interlocutory appeals
to the Commission from rulings of pre-
siding officers), and will be considered
a ‘‘participant’’ (as that term is defined
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in Rule 102(b) (definitions)) for the lim-
ited purpose of permitting that person
to file an interlocutory appeal under
Rule 715 (interlocutory appeals to the
Commission from rulings of presiding
officers) contesting denial, in whole or
in part, of that person’s motion to in-
tervene.

(7) A person filing a motion to inter-
vene, may request therein the permis-
sion of the presiding officer to raise
new facts or issues not raised in the
prior proceedings on the contested
order, if the new facts or issues meet
the criteria set forth in Rule 903(c) (re-
quest for nondisclosure of informa-
tion). Failure by the person requesting
permission to intervene to request per-
mission to raise new facts or issues in
the motion to intervene constitutes a
waiver of the opportunity to do so at a
later time in the proceeding.

(8) A person filing a motion to inter-
vene may request the permission of the
presiding officer to conduct discovery,
subject to the conditions set forth in
Rule 908(c) (discovery). Failure by the
person requesting permission to inter-
vene to request permission to conduct
discovery in the motion to intervene
constitutes a waiver of the opportunity
to do so at a later time in the pro-
ceeding.

(d) Attachments of pleadings. (1) Each
party will file, as an appendix to each
pleading which cites documents in the
record developed in the prior pro-
ceedings on the remedial order, one
copy of each such document in its en-
tirety and, if any such document con-
tains information exempt from public
disclosure pursuant to Rule 903, a sec-
ond copy of such document with such
information deleted. The top of the
first page of each such document will
contain the word ‘‘PUBLIC’’ or ‘‘NON-
PUBLIC,’’ to indicate whether it con-
tains such exempt information.

(2) One copy of each version shall be
served on counsel for the petitioner
and/or the Secretary, and one copy of
the PUBLIC version shall be served on
counsel for each other participant sep-
arately represented unless the condi-
tions of Rule 903 are met, in which sit-
uation such counsel shall be served
with copies of both versions.

(3) In compiling their appendices, the
parties will include only documents

specifically cited and relied upon in
their pleadings. They will have regard
for the fact that the Secretary’s entire
administrative record is always avail-
able to the Commission and will not in-
clude irrelevant or duplicative docu-
ments in the appendices.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 395, 49 FR 35357, Sept. 7,
1984; Order 416, 50 FR 15733, Apr. 22, 1985;
Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.907 New facts and issues (Rule
907).

(a) Raised by the petitioner. In the an-
swer, as provided in Rule 906(b)(2)(ii)
(new facts and issues) the petitioner
may request permission of the pre-
siding officer to raise new facts or
issues not raised in prior proceedings
on the contested order that:

(1)(i) Are facts or issues that were
not known and could not, with the ex-
ercise of due care, have been known to
the petitioner at the time they would
otherwise have been raised during the
prior proceedings;

(ii) Are facts or issues that the peti-
tioner was unable to raise at the time
they could have been raised during the
prior proceedings because of unduly re-
strictive time limits imposed by the
Secretary; or

(iii) Are facts or issues that the peti-
tioner was not permitted to raise in
the prior proceedings due to erroneous
adverse procedural rulings; and

(2) Are necessary for a full and true
disclosure of the facts.

(b) Raised by the Secretary. In the
reply under Rule 906(a)(2) (pleadings),
the Secretary may request permission
of the presiding officer to raise new
facts or issues not raised in prior pro-
ceedings on the contested order that:

(1) Are necessary to support the Sec-
retary’s case as a result of new facts or
issues raised by the petitioner under
Rule 906(b)(2)(ii) (pleadings) and this
section; and

(2) Are necessary for a full and true
disclosure of the facts.

(c) Raised by interveners. In the mo-
tion to intervene under Rule 906(c)(3)
(pleadings) and this section, an inter-
vener may request permission of the
presiding officer to raise new facts or
issues not raised in prior proceedings
on the contested order that:
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(1) If the intervener did not partici-
pate in the prior proceeding, meet the
criteria of paragraphs (a)(1) and (a)(2)
of this section; or

(2) If the intervener participated in
the prior proceedings, are:

(i)(A) Facts or issues that were not
known and could not, with the exercise
of due care, have been known to the in-
tervener at the time they would other-
wise have been raised during the prior
proceedings;

(B) Facts or issues that the inter-
vener was unable to raise at the time
they could have been raised during the
prior proceedings because of unduly re-
strictive time limits imposed by the
Secretary; or

(C) Facts or issues that the inter-
vener was not permitted to raise in the
prior proceedings due to erroneous ad-
verse procedural rulings; and

(ii) Are necessary for a full and true
disclosure of the facts.

(d) Determination by the presiding offi-
cer. The presiding officer will deter-
mine whether to grant or deny, in
whole or in part, the requests of the
participants to raise new facts or
issues and will serve those determina-
tions on the participants in the pro-
ceeding.

§ 385.908 Discovery (Rule 908).

(a) By petitioner. In the answer under
Rule 906(b)(2) (pleadings), the peti-
tioner may request permission of the
presiding officer to conduct discovery,
where such discovery:

(1) Relates to new facts or issues
raised in accordance with Rule 907(a)
(new facts and issues); or

(2)(i) Was not permitted in the prior
proceedings on the contested order due
to erroneous adverse procedural rul-
ings; and

(ii) Is necessary for a full and true
disclosure of the facts.

(b) By the Secretary. In the reply
under Rule 906(a)(2) (pleadings), the
Secretary may request permission of
the presiding officer to conduct dis-
covery where such discovery relates to
new facts or issues raised in accordance
with Rule 907(b) (new facts and issues).

(c) By interveners. In a motion to in-
tervene under Rule 906(c)(8) (pleadings)
an intervener may request permission

of the presiding officer to conduct dis-
covery where such discovery:

(1) Relates to new facts or issues
raised in accordance with Rule 907(c)
(new facts and issues); or

(2) If the intervener participated in
the prior proceedings,

(i) Such discovery was not permitted
in prior proceedings on the contested
order due to erroneous adverse proce-
dural rulings; and

(ii) Such discovery is necessary for a
full and true disclosure of the facts.

(d) Determinations by the presiding offi-
cer. The presiding officer will deter-
mine whether to grant or deny, in
whole or in part, the requests of the
participants for discovery and will set
a time limit within which discovery
must be conducted.

(e) Interrogatories. In addition to dis-
covery devices applicable to this sub-
part under other subparts of this part,
participants may conduct discovery by
means of written interrogatories under
conditions determined by the presiding
officer.

§ 385.909 Hearing (Rule 909).
(a) Participant may file, within 20

days after the commencement of the
proceeding under Rule 904 (Commence-
ment of proceeding), a request for a
hearing or a motion for the oppor-
tunity for cross-examination including
the reasons why cross-examination is
necessary for a full and true disclosure
of the facts.

(b) If a participant has filed a request
for a hearing, the presiding officer will
grant the request for a hearing. The
hearing will include an opportunity for
the submission of oral or documentary
evidence and oral arguments.

(c) The presiding officer may at any
time, convene a hearing.

(d) As soon as practicable after re-
ceiving a request for hearing under
paragraph (a) of this section or after
determination that a hearing will be
held under paragraph (c) of this sec-
tion, the presiding officer will give no-
tice to the participants of the time and
place of the hearing.

(e) The presiding officer will deter-
mine the issues to be resolved in the
proceeding, may specify the time avail-
able for oral argument, and will give
notice thereof to the participants. The
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presiding officer may require addi-
tional information from the partici-
pants, and may convene a prehearing
conference for the purpose of deter-
mining the issues or the nature of the
proceeding to be held.

(f) If at any time prior to the certifi-
cation of the record by the presiding
officer under Rule 913 (Certification of
the record), with or without a motion
of a participant, the presiding officer
determines that it is necessary for a
full and true disclosure of the facts, the
presiding officer may order that the
participants be afforded the oppor-
tunity for cross-examination on any
facts or issues raised in the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985; Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.910 Conduct of the hearing (Rule
910).

The presiding officer is responsible
for conduct of the hearing, including
the order of procedure.

§ 385.911 Burden of proof (Rule 911).
(a) The Secretary has the burden of

going forward and must sustain the
burden of proof with respect to dis-
puted elements of affirmative case of
the Secretary.

(b) The Commission order will be
based on a preponderance of the evi-
dence.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]

§ 385.912 Proposed findings of fact,
conclusions of law, and comments
(Rule 912).

(a) Within 10 days after the conclu-
sion of the hearing, or, if no hearing is
held, within 20 days after the filing of
the petitioner’s brief under Rule
906(b)(3) (pleadings), a participant may
file with the Secretary of the Commis-
sion for the presiding officer, and serve
upon the other participants proposed
findings of fact and conclusions of law,
comments in support thereof and any
objections with respect to procedural
rulings of the presiding officer.

(b) Within 10 days after the filing of
proposed findings of fact and conclu-
sions of law under paragraph (a) of this
section, a participant may file, and

must serve on other participants, a
reply thereto.

§ 385.913 Proposed order (Rule 913).

(a) After the conclusion of the hear-
ing and after the filings under Rule 912
(a) and (b), (proposed findings of fact,
conclusions of law, and comments) the
presiding officer will issue a decision
and proposed order based on findings of
fact affirming, modifying, or vacating
the contested order or directing other
appropriate relief. The proposed order
will be based on the entire record be-
fore the presiding officer, including the
record of prior proceedings certified by
the Secretary.

(b) Participants may file with the
Secretary of the Commission, within 15
days of issuance of the proposed order
of the presiding officer, written com-
ments on the presiding officer’s deci-
sion and proposed order.

(c) Participants may file with the
Secretary of the Commission, within
seven days of the end of comment pe-
riod prescribed in paragraph (b) of this
section, reply comments limited to a
response to any arguments and issues
raised in the written comment.

(d) The presiding officer will certify
and file with the Secretary of the Com-
mission a copy of the record in the pro-
ceedings and copies of the written and
reply comments filed pursuant to para-
graphs (b) and (c) of this section.

(e) Unless otherwise ordered by the
Chief Administrative Law Judge, writ-
ten comments and reply comments
must be limited to 15 pages,
doublespaced.

[Order 495, 53 FR 16408, May 9, 1988, as
amended at 58 FR 1629, Jan. 12, 1994]

§ 385.914 Commission action (Rule
914).

The Commission will upon consider-
ation of the entire record, issue a final
order affirming, modifying, or vacating
the contested order or directing other
appropriate relief. The Commission
will serve the final order on the par-
ticipants.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]
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§ 385.915 Ex parte communications
(Rule 915).

The provisions of Rule 2201 (ex parte
communications) apply to proceedings
pursuant to this subpart, commencing
at the time the Secretary issues a pro-
posed remedial order under 10 CFR
205.192, an interim remedial order for
immediate compliance under 10 CFR
205.199D, or a proposed order of dis-
allowance under 10 CFR 205.199E, as if
proceedings were contested on-the-
record proceedings pending before the
Commission.

§ 385.916 Withdrawal of petition for re-
view (Rule 916).

(a) At any time, including after a
hearing has been held or convened, the
petitioner may submit to the presiding
officer, and serve on other participants
in the proceeding, a withdrawal of the
petition for review of the contested
order. The presiding officer will there-
upon issue, and serve the participants,
an order terminating the proceeding
conducted pursuant to this subpart,
which order will be effective 10 days
after issuance.

(b) Termination of the proceeding
under paragraph (a) of this section,
may be appealed to the Commission,
within 10 days after issuance of the ter-
mination order, except that if the Com-
mission does not act on an appeal with-
in 30 days, it is deemed denied. The ter-
mination order is stayed pending the
appeal. If the Commission rescinds the
termination order, the proceeding will
continue in accordance with this sub-
part.

§ 385.917 Sanctions (Rule 917).
Whenever it appears to the Commis-

sion that a person is engaged or about
to engage in any act or practice which
constitutes or will constitute a viola-
tion of rule, regulation, or order, made
or imposed by the Commission or the
presiding officer under this subpart, it
may bring an action in the proper
court of the United Statas to enjoin
that act or practice and to enforce
compliance with the order, and upon a
proper showing, a permanent or tem-
porary injunction or decree or restrain-
ing order will be granted without bond.
The Commission may transmit such
evidence as may be available con-

cerning that act or practice to the At-
torney General, who may institute the
necessary criminal proceedings.

Subpart J—Commission Review of
Adjustment Request Denials

§ 385.1001 Scope (Rule 1001).
(a) Applicability. This subpart applies

to proceedings of the Commission held
in accordance with section 504(b) of the
Department of Energy Organization
Act, 42 U.S.C. 719(b), to review orders
issued by the Secretary of Energy pur-
suant to section 504(a) of the Depart-
ment of Energy Organization Act deny-
ing, in whole or in part, requests for
adjustments.

(b) Relationship to other rules. When a
provision of this subpart is incon-
sistent with a provision of any other
subpart of this part, the former provi-
sion controls.

§ 385.1002 Definitions (Rule 1002).
For purposes of this subpart:
(a) Commission includes an officer or

employee designated as presiding offi-
cer in a proceeding under this subpart.

(b) Petitioner means a person who is
aggrieved or adversely affected by a
contested order, as defined in this sec-
tion, and who requests a review, pursu-
ant to this subpart, by the Commission
of the denial by the Secretary.

(c) Secretary means the Secretary of
Energy or his delegate.

(d) Contested order means the decision
or order issued by the Secretary deny-
ing, in whole or in part, a request for
adjustment.

(e) Participant means, as appropriate,
the petitioner, the Secretary, or an in-
tervener.

§ 385.1003 Request for nondisclosure
of information (Rule 1003).

(a) For purposes of this section, non-
disclosure means nondisclosure except
to the participants in the proceedings
and under the conditions as provided in
paragraph (e) of this section.

(b) If an person filing under this sub-
part claims that some or all of the in-
formation contained in a document is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (5 U.S.C. 552), is infor-
mation referred to in 18 U.S.C. 1905, or
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is otherwise exempt by law from public
disclosure, the person:

(1) Will request the presiding officer
not to disclose such information, ex-
cept to the participants in the pro-
ceedings and under the conditions as
provided in paragraph (e) of this sec-
tion, which request the person must
serve upon the participants in the pro-
ceedings;

(2) Will file, together with the docu-
ment, a second copy of the document
from which has been deleted the infor-
mation for which the person requests
nondisclosure and must indicate in the
original document that the original
document is confidential or contains
confidential information;

(3) If the information is claimed to
come within the exception in 5 U.S.C.
552(b)(4), for trade secrets and commer-
cial or financial information, it must
include a statement specifying why the
information is privileged or confiden-
tial;

(4) If the information for which non-
disclosure is requested is not within
the exception in 5 U.S.C. 552(b)(4), it
must include a statement specifying
the justification for nondisclosure.

(c) If the person filing a document
does not submit a second copy of the
document from which the appropriate
information has been deleted, the pre-
siding officer may assume that there is
no objection to public disclosure of the
document in its entirety.

(d) If information is submitted in ac-
cordance with paragraph (b) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with Part 388 of this subchapter and
upon request in accordance with para-
graph (e) of this section, to partici-
pants in the proceeding under the re-
strictions that the participants may
not use or disclose the information ex-
cept in the context of the proceeding
couducted pursuant to this subpart and
that the participants must return all
copies of the information at the con-
clusion of the proceeding to the person
who submitted the information under
paragraph (b) of this section.

(e) At any time, a participant may
request the presiding officer to direct a
person submitting information under
paragraph (b) of this section to provide

that information to the participant re-
questing the information under this
paragraph. The presiding officer will so
direct if the participant requesting the
information agrees:

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
subpart; and

(2) To return all copies of the infor-
mation, at the conclusion of the pro-
ceeding, to the person submitting the
information under paragraph (b) of this
section.

(f) At any time, a participant may re-
quest the presiding officer to direct
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt
from disclosure, be made available to
that participant. The presiding officer
will so direct if the participant re-
questing the complete record agrees:

(1) Not to use or disclose the informa-
tion determined to be exempt except in
the context of the proceeding con-
ducted pursuant to this subpart, and

(2) To return all copies of the infor-
mation determined to be exempt to the
presiding officer at the conclusion of
the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 422, 50 FR 21600, May 28,
1985]

§ 385.1004 Commencement of pro-
ceedings (Rule 1004).

(a) A petitioner commences pro-
ceedings, pursuant to this subpart, by
filing with the Commission and serving
upon the Secretary and any other par-
ticipants in prior proceedings on the
contested order a petition for review,
which must contain:

(1) A copy of the decision or order de-
nying, in whole or in part, request for
adjustment (the contested order); and

(2) A complete statement of the peti-
tioner’s objections factual or legal to
the contested order, including ref-
erences to all authorities upon which
the petitioner relies including but not
limited to regulations, rulings, inter-
pretations, and decisions on exceptions
and appeals issued by the Department
or its predecessor agencies and prece-
dents established by the Commission.
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(b) A petition for review must be filed
within 30 days of issuance by the Sec-
retary of the order to be contested pur-
suant to this subpart.

(c) Each petition for review filed with
the Secretary of the Commission must
be accompanied by the fee prescribed
by § 381.304 of this chapter.

(d) Upon receiving a petition for re-
view and the fee required by paragraph
(c), of this section, the Commission or
its designee will designate a presiding
officer for the proceedings.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 395, 49 FR 35357, Sept. 7,
1984]

§ 385.1005 Replies (Rule 1005).

(a) By the Secretary. Within 20 days of
service of the petition for review, the
Secretary will file with the Commis-
sion and serve on the petitioners and
the other participants in prior pro-
ceedings on the contested order, a
reply to the petition for review stating
fully his or her position supported by
arguments to the petition for review.

(b) By other participants. A person
who participated in prior proceedings
on the contested order may be a partic-
ipant in the proceedings pursuant to
this subpart and may make filings and
submittals as determined by the pre-
siding officer.

(c) By interveners. A person who was
denied the opportunity to participate
in prior proceedings on the contested
order or who is aggrieved or adversely
affected by the contested order may
move to intervene in accordance with
Rule 214 (intervention). In order that
the motion be granted, the movant
must show, as appropriate, that denial
of participation in prior proceedings
was wrongful or why he or she is ag-
grieved or adversely affected by the
contested order. If the presiding officer
grants the motion, the person submit-
ting the motion to intervene may
make filings and submittals as deter-
mined by the presiding officer.

(d) A participant may request in-
terim relief in a proceeding pursuant to
this subpart.

(e) The presiding officer may require
such other filings by the participants

as he or she deems necessary in the
conduct of the proceedings.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 422, 50 FR 21600, May 28,
1985]

§ 385.1006 Request for hearing (Rule
1006).

A participant may file with the Com-
mission and serve on the other partici-
pants a request for hearing, which will
be deemed granted. Such request must
be filed concurrently with participant’s
first pleading.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 422, 50 FR 21600, May 28,
1985]

§ 385.1007 Presiding officer (Rule
1007).

(a) The presiding officer will deter-
mine the issues to be resolved in the
proceeding and will give notice thereof
to the participants. The presiding offi-
cer may require additional information
from the participants and convene a
prehearing conference for the purpose
of determining the issues to be consid-
ered at a hearing, if one is to be held.
The presiding officer may also specify
the time available for oral argument
and determine the nature of the hear-
ing to be held.

(b) The presiding officer may deter-
mine, upon request by a participant,
whether to permit the participant to
raise new facts or issues not raised in
prior proceedings on the contested
order. Such a request may be granted if
the facts or issues are facts or issues
that:

(1)(i) Were not known and could not,
with the exercise of due care, have been
known to the participant at the time
they could have been raised in prior
proceedings; or

(ii) Are facts or issues that the par-
ticipant was not permitted to raise in
prior proceedings on the contested
order due to an adverse procedural rul-
ing alleged to be erroneous; and

(2) Are necessary for a full and true
disclosure of the facts.

(c) The petitioner must file a request
to raise new facts or issues simulta-
neously with its petition for review.
The Secretary must file such a request
simultaneously with its reply to the
petition for review. A third party must

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00907 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



916

18 CFR Ch. I (4–1–99 Edition) § 385.1008

make such a request by the filing dead-
line set by the presiding officer.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 422, 50 FR 21600, May 28,
1985]

§ 385.1008 Hearings (Rule 1008).
As soon as practicable, after receiv-

ing any request for hearing and all the
pleadings under Rules 1004 (commence-
ment of proceedings) and 1005 (replies),
the presiding officer will give notice to
the participants as to the time and
place of the hearing.

§ 385.1009 Proof (Rule 1009).
(a) A participant seeking relief from

the Secretary’s denial of a request for
adjustment has the burden of dem-
onstrating the participant’s entitle-
ment to the relief sought.

(b) Relief will be granted under this
subpart if a participant demonstrates,
by a preponderance of the evidence,
that such relief is warranted.

§ 385.1010 Certification of the record
(Rule 1010).

The presiding officer will certify and
file with the Office of the Secretary of
the Commission, for the Commission, a
copy of the record in the proceeding.

[Order 422, 50 FR 21600, May 28, 1985]

§ 385.1011 Final order (Rule 1011).
The Commission will issue a final

order, affirming, modifying or vacating
the contested order or directing other
appropriate relief.

§ 385.1012 Ex parte communications
(Rule 1012).

The provisions of Rule 2201 (ex parte
communications) apply to proceedings
pursuant to this subpart, commencing
at the time a petitioner files a petition
for review under Rule 1004 (commence-
ment of proceedings), as if such pro-
ceedings were contested on-the-record
proceedings pending before the Com-
mission.

§ 385.1013 Attachments to pleadings
(Rule 1013).

(a) Each party will file, as an appen-
dix to each pleading which cites docu-
ments in the record developed in the
prior proceedings on the adjustment re-

quest, one copy of each such document
in its entirety and, if such document
contains information exempt from pub-
lic disclosure pursuant to rule 1003, a
second copy of such document with
such information deleted. The top of
the first page of each such document
will contain the word ‘‘PUBLIC’’ or
‘‘NON-PUBLIC,’’ to indicate whether it
contains exempt information.

(b) One copy of the PUBLIC and
NON-PUBLIC versions must be served
on counsel for the petitioner and/or the
Secretary, and one copy of the PUBLIC
version must be served on counsel for
each other participant separately rep-
resented unless the conditions of Rule
1003 are met, in which situation such
counsel must be served with copies of
both versions.

(c) In compiling appendices, the par-
ties will include only documents spe-
cifically cited and relied upon in their
pleadings. In light of the fact that the
Commission always has access to the
Secretary’s entire administrative
record, the parties must not include ir-
relevant or repetitive documents in the
appendices.

[Order 422, 50 FR 21601, May 28, 1985]

Subpart K—Petitions for
Adjustments Under the NGPA

§ 385.1101 Applicability (Rule 1101).

(a) Proceedings to which applicable.
Except as provided in paragraph (b) of
this section, this subpart applies to
proceedings of the Commission held in
accordance with section 502(c) of the
NGPA to provide for adjustments of:

(1) Commission rules, and
(2) Commission orders having the ap-

plicability and effect of a rule as de-
fined in section 551(4) of title 5 of the
United States Code (5 U.S.C. 551(4)) and
issued under the NGPA, except orders
issued under sections 301, 302, and 303 of
the NGPA.

(b) This subpart does not apply to:
(1) Proceedings wherein the Commis-

sion by order grants an adjustment on
its own motion or;

(2) Proceedings for which the Com-
mission by order waives the provision
of this subpart.
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(c) Relationship to other rules. (1)
Where a provision of this subpart is in-
consistent with a provision in another
subpart of this part, the former provi-
sion controls.

(2) When provisions of other subparts
of this part require Commission action,
such provisions as applied under this
subpart shall be deemed to require staff
action. This subpart does not require a
hearing to which subpart E applies.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 478, 52 FR 28467, July 30,
1987]

§ 385.1102 Definitions (Rule 1102).

For purposes of this subpart:
(a) Adjustment means an order issued

by Staff under Rule 1109 (orders):
(1) Granting relief from an order or

rule issued by the Commission under
the NGPA,

(i) Including exceptions, exemptions,
modification, and recisions of rules and
orders have the effect of rule as defined
in section 551 of title 5 of the United
States Code (5 U.S.C. 551(4)) and issued
under the NGPA; but

(ii) Excluding requests for just and
reasonable rates under sections 104, 106,
and 109 of the NGPA; and

(2) Granting an exemption, in whole
or in part, for incrementally priced in-
dustrial boiler fuel facilities from sec-
tion 201 of the NGPA, under the au-
thority of section 206(d) of the NGPA
and § 282.206 (industrial boiler fuel fa-
cilities exemption);

(b) Petitioner means a person who
files a petition for adjustment under
paragraph (c) of this section;

(c) Petition means a petition for ad-
justment filed under Rule 1103 (com-
mencement of adjustment pro-
ceedings);

(d) NGPA means the Natural Gas Pol-
icy Act of 1978;

(e) Party means, with respect to a
particular petition for adjustment, the
person making the petition, and inter-
vener, or a person who has moved to in-
tervene but whose motion has not been
granted or denied under Rule 1105(b)
(intervention in adjustment pro-
ceedings).

(f) Staff means the Director of the Of-
fice of Producer and Pipeline Regula-
tion, or a person who is designated by

the Director and who is an employee of
the Commission.

§ 385.1103 Commencement of pro-
ceeding (Rule 1103).

A person commences a proceeding for
an adjustment by filing a petition for
adjustment with the Commission.

§ 385.1104 Initial petition (Rule 1104).
(a) Content. (1) The petition must

contain:
(i) A full and complete statement of

the relevant facts, including the docu-
mentary support pertaining to the cir-
cumstances, act or transaction that is
the subject of the petition;

(ii) A complete statement of the busi-
ness reasons why the relief should be
granted and the business consequences
that will result if the relief is denied;
and

(iii) A statement specifying how the
denial of relief will cause the applicant
to suffer special hardship, inequity, or
unfair distribution of burdens.

(2) The petition must contain a com-
plete statement of the legal basis of
the relief requested including citations
to authorities relied upon to support
the petition.

(3) The petition must specify the
exact nature of the relief sought.

(4) The certificate of service required
under Rule 2010(h) (certificate of serv-
ice) must indicate the names and ad-
dresses of all persons served.

(5) The petition must include a pro-
posed notice of the adjustment pro-
ceeding which must state the peti-
tioner’s name, the rule or order under
the NGPA of which an adjustment is
sought, the date of the petition, and a
brief summary of the relief requested.
The proposed notice must be in the fol-
lowing form:

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

(Name of Petitioner) llllllllllll

Docket No. lllllllllllllllll

NOTICE OF PETITION FOR ADJUSTMENT

On (date petition was filed), (name of peti-
tioner) filed with the Federal Energy Regu-
latory Commission a petition for an adjust-
ment under the rule or order under the
NGPA of which an adjustment is sought,
wherein (name of petitioner) sought (relief
requested).
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The procedures applicable to the conduct
of this adjustment proceeding are found in
subpart K of the Commission’s Rules of Prac-
tice and Procedure.

Any person desiring to participate in this
adjustment proceeding must file a motion to
intervene in accordance with the provisions
of such subpart K. All motions to intervene
must be filed within 15 days after publication
of this notice in the FEDERAL REGISTER.

(6) The petition must be accompanied
by the fee prescribed in § 381.401 of this
chapter or by a petition for waiver pur-
suant to § 381.106 of this chapter.

(b) Service. (1) The petitioner must
serve a copy of the petition, or a copy
from which confidential information
has been deleted in accordance with
Rule 1112 (requests for confidential
treatment) on each person who is rea-
sonably ascertainable by the petitioner
as a person who may suffer direct and
measurable economic impact if the re-
lief is granted.

(2) Notwithstanding paragraph (b)(1)
of this section, if a petitioner deter-
mines that compliance with such para-
graph of this section would be imprac-
ticable, the petitioner must:

(i) Comply with the requirements of
such paragraph with regard to those
persons whom it is reasonable and
practicable to serve; and

(ii) Include with the petition a de-
scription of the persons or class or
classes of persons to whom notice was
not sent.

(3) Staff may require the petitioner
to provide alternate or additional serv-
ice and will cause notice of the applica-
tion to be published in the FEDERAL

REGISTER.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 394, 49 FR 35365, Sept. 7,
1984]

§ 385.1105 Intervention (Rule 1105).

(a) A motion to intervene in an ad-
justment proceeding, in conformity
with Rule 214 (intervention) must be
filed within 15 days after publication in
the FEDERAL REGISTER of notice of the
petition for adjustment.

(b) A motion to intervene is granted
unless it is denied by staff within 75
days after the day on which it was
filed.

§ 385.1106 Other filings (Rule 1106).
(a) Interveners. Responses to the peti-

tion must be filed at the time the mo-
tion to intervene is filed.

(b) Petitioner. The petitioner may re-
spond to filings of another party within
15 days after service of such filings.
Amended pleadings may be filed under
Rule 215 (amendments) if the petitioner
discovers facts unavailable at the time
the initial petition was filed, or if such
pleadings are requested or permitted
by Staff under Rule 1107 (evaluations).

§ 385.1107 Evaluations (Rule 1107).
(a) Staff will consider the filings

made in connection with the petition
for adjustment. Staff may also consider
information received under paragraph
(b) of this section. If Staff obtains in-
formation under paragraphs (b)(1) or
(b)(3) of this section and relies upon
such information, the petitioner will be
advised of such information and will be
given 15 days to respond to such infor-
mation.

(b)(1) Staff may initiate an investiga-
tion of any statement in a petition and
use in its evaluation any relevant fact
obtained in such an investigation.

(2) Staff may request additional in-
formation from the petitioner.

(3) Staff may solicit and accept sub-
missions from interveners or third per-
sons relevant to the petition.

(4) Staff may consider information
obtained in informal conferences held
under Rule 1111 (adjustment con-
ferences).

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 24–C, 50 FR 21596, May 28,
1985]

§ 385.1108 Criteria (Rule 1108).
(a) Staff will grant a petition where

there are sufficient facts to make a de-
termination on the merits and where
Staff determines that an adjustment is
necessary to prevent or alleviate:

(1) Special hardship;
(2) Inequity; or
(3) An unfair distribution of burdens.
(b) When there are not sufficient

facts to make a determination on the
merits, the Staff may dismiss the peti-
tion without prejudice; except, that
when Staff has requested additional
material information under Rule 1107
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(adjustment evaluations) of this sec-
tion and the petitioner has failed to
provide the requested information,
Staff may deny the petition if the re-
quested information was reasonably
available to the petitioner.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 24–C, 50 FR 21596, May 28,
1985]

§ 385.1109 Orders (Rule 1109).

(a) Staff will issue a decision and an
order granting or denying the petition
in whole or in part. The order will ar-
ticulate the basis for the decision, not-
ing any dispute with the factual asser-
tions of the petitioner.

(b) In addition to service otherwise
required under this subpart, Staff will
serve the decision and order on the per-
sons who sought and were denied an op-
portunity to participate in the pro-
ceeding under this subpart.

(c) If Staff fails to issue an order
granting or denying the petition for ad-
justment within the determination pe-
riod, the petitioner may treat the ap-
plication as having been denied and
may, within 30 days after the close of
the determination period, request re-
view thereof as prescribed in Rule
1110(a) (review of denials). For purposes
of this paragraph, ‘‘determination pe-
riod’’ means the 150 days commencing
with the filing of the petition, unless
Staff for good cause extends such pe-
riod.

(d) An order of Staff issued under
paragraph (a) of this section granting
an adjustment, in whole or in part, is
final 30 days after it is issued, unless,
during such 30-day period:

(1) A petition for review is filed under
subpart J of this subchapter in accord-
ance with Rule 1110(a) (review of deni-
als) in which case the order is final
when the review process under subpart
J has been completed; or

(2) The Commission directs that the
order be reviewed under subpart J in
accordance with Rule 1110(b), in which
case the order is final when the review
process under subpart J has been com-
pleted unless the Commission expressly
states that the order shall be effective
pending review proceeding.

§ 385.1110 Review of initial decision
and order for adjustment (Rule
1110).

(a) General rule. (1) Within 30 days
after the issuance by Staff of an order
granting or denying, in whole or in
part, a petition for adjustment relief
under this subpart, a person may file a
petition for Commission review of that
order in accordance with subpart J of
this subchapter, if the person:

(i) Is aggrieved or adversely affected
by that order; and

(ii) Participated, or sought and was
denied an opportunity to participate,
in the proceeding under this subpart.

(2) Except as otherwise provided in
this paragraph, the provisions of sub-
part J other than Rule 1013 (attach-
ments to pleadings) shall apply to
Commission review of both grants and
denials of adjustment petitions under
this subpart.

(i) Contested order in subpart J means
the order issued by Staff granting or
denying, in whole or in part, a petition
for adjustment under this subpart.

(ii) ‘‘Staff’’ is substituted for ‘‘Sec-
retary’’ in subpart J. With respect to
review of an order denying a petition
for adjustment under this subpart,
Staff may participate in the proceeding
in the same manner prescribed for the
Secretary in Rule 1005 (replies in re-
views of adjustment denials). With re-
spect to review of an order granting a
petition for adjustment under this sub-
part, Staff may not participate in the
proceeding except to the extent nec-
essary to file the list identifying the
documents in the record as prescribed
in paragraph (a)(2)(iii). With respect to
review of an order granting in part and
denying in part a petition for adjust-
ment under this subpart, Staff may
participate as prescribed in Rule
1005(a)(1) (replies), only if a petition for
review has been filed which specifically
seeks review of the portion of the order
denying the petition for adjustment.

(iii) Within 15 days of service of the
petition for review, Staff must file with
the Commission a list identifying each
document in the record developed in
the prior proceedings on the contested
order, who filed the document, and the
date it was filed.

(3) A motion to intervene under Rule
1005(c) (interventions in adjustment
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proceedings) may be filed only by a
person who sought and was denied an
opportunity to participate, in the pro-
ceeding under this section. A person
who did not file a motion to intervene
in the Staff proceeding may file a mo-
tion for late intervention under Rule
214(d) (grant of late intervention).

(4) There is no exhaustion of adminis-
trative remedies until a request for re-
view is filed under subpart J in accord-
ance with this section and the review
process under subpart J is completed
by the issuance of an order granting or
denying, in whole or in part, the relief
requested.

(b) Review initiated by the Commission.
Within 30 days after the issuance by
Staff of an order granting, in whole or
in part, a petition for adjustment relief
under this subpart, the Commission
may direct that the order be reviewed
in a proceeding which, insofor as prac-
ticable, will conform to proceedings
under subpart J. The order directing
such review will specify the manner in
which such proceeding will be con-
ducted and the extent to which subpart
J apply.

(c) Separation of functions. Any person
who participated in the proceeding to
review the grant or denial of that ad-
justment under this Rule as a witness
or counsel may not advise the Commis-
sion concerning the review of the grant
or denial of that adjustment.

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983, as amended by Order 24–C, 50 FR
21596, May 28, 1985]

§ 385.1111 Conferences (Rule 1111).

Staff may direct that a conference be
convened. The conference will be con-
ducted by Staff in accordance with pro-
cedures Staff determines will most ex-
peditiously further the purpose of the
conference. A conference will be con-
vened only after actual notice of the
time, place and nature of the con-
ference is provided to the parties. All
parties may attend the conference.
However, if a party wishes to present
confidential information at the con-
ference, Staff may exclude the other
parties from that part of the con-
ference when the confidential informa-
tion is presented.

§ 385.1112 Requests for confidential
treatment (Rule 1112).

(a) If a person filing a document
under this subpart claims that some or
all of the information contained in a
document is exempt from the manda-
tory disclosure requirements of the
Freedom of Information Act, or is oth-
erwise exempt by law from public dis-
closure, that person may request con-
fidential treatment of such informa-
tion. At the time request is made for
confidential treatment, the person
must submit a copy of the document
which contains the confidential infor-
mation and two copies of the document
which exclude the information for
which confidential treatment is re-
quested. The request for confidential
treatment must describe the informa-
tion deleted and specify the grounds for
the claim for confidential treatment.
The service requirements of Rule 2010
(service) are deemed satisfied if a copy
of the document with the confidential
information deleted is served.

(b) If a determination to disclose the
information is made under part 388
(public information and requests), the
person who has requested confidential
treatment will be given notice thereof
and will be afforded no less than 10
days to respond to such determination
before the information is disclosed.

§ 385.1113 Interim relief (Rule 1113).
(a) The petitioner may at any time

file a request for interim relief in a
proceeding under this subpart, setting
forth the legal and factual basis for the
request. Service of such request must
comply with the service requirements
set forth in Rule 1104(b) (initial peti-
tion of adjustment request) and must
be made on each person described in
such rule as well as on any other party
to the proceeding.

(b) The grounds for granting interim
relief are:

(1)(i) A showing that irreparable in-
jury will result in the event the in-
terim relief is denied; and

(ii) A showing that denial of the in-
terim relief requested will result in a
more immediate special hardship or in-
equity to the person requesting the in-
terim relief than the consequences that
would result to other persons if the in-
terim relief were granted; or
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(2) A showing that it will be in the
public interest to grant the interim re-
lief.

(c) A party may within 10 days after
the filing of the request for interim re-
lief file a reply to the request for in-
terim relief.

(d) Staff may request a written state-
ment of the views of a party regarding
whether the interim relief should be
granted and may convene an expedited
conference on the request for interim
relief.

(e) If Staff has not granted the re-
quest for interim relief within 30 days
after it is filed, the request is denied.

(f)(1) Subject to paragraph (f)(2) of
this section, Staff will issue an order
granting or denying the request for in-
terim relief and will notify the parties.
Any grant of interim relief is subject
to further modification in the order
issued under Rule 1109 (orders).

(2) The Commission may, on its own
motion, at any time revoke, modify,
rescind, stay or take any other appro-
priate action concerning the order
granting interim relief.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 24–C, 50 FR 21596, May 28,
1985]

§ 385.1114 Motions (Rule 1114).

A party may file a motion at any
time. Motions must set forth the ruling
or relief requested and must state the
grounds therefor and the statutory or
other authority relied upon. Staff will
rule on all motions.

§ 385.1115 Procedural rulings (Rule
1115).

Staff may make any procedural rule
or provide any procedural relief.

§ 385.1116 Appeals (Rule 1116).

All actions under this subpart are
taken by Staff, except with respect to
requests for public information under
part 388. Except as provided in Rule
1110 (review of initial adjustment deci-
sion) of this section, there are no ap-
peals to the Commission from Staff ac-
tion taken under this section.

§ 385.1117 Petition for adjustment
treated as request for interpreta-
tion (Rule 1117).

(a) Staff may, if appropriate, treat a
petition filed under Rule 1103 (petition
for adjustment) as a request for an in-
terpretation under section 502(c) of the
NGPA, or rule or order issued under
that Act.

(b) If the Staff exercises its discre-
tion under paragraph (a) of this section
to treat a petition for adjustment as a
request for an interpretation, then:

(1) Staff will notify the parties to the
proceeding that the petition is being
treated as a request for an interpreta-
tion under Rule 1901; and

(2) The time limits in this section are
stayed pending issuance of the inter-
pretation.

(c) After the interpretation is issued,
if the petitioner wishes to reinstate the
adjustment proceeding, the petitioner
may do so by notifying the Commission
in writing that the petition should be
reinstated.

Subpart L [Reserved]

Subpart M—Cooperative
Procedure with State Commissions

§ 385.1301 Policy (Rule 1301).
(a) The Federal Power and Natural

Gas Acts, sections 209 and 17, respec-
tively, authorize cooperation between
the Federal Energy Regulatory Com-
mission and the State commissions of
the several States in the administra-
tion of said Acts, which include author-
ization for:

(1) Reference of any matter arising in
the administration of these Acts to a
board to be composed of a member or
members from a State or States af-
fected, or to be affected, by the par-
ticular matters pending before the
Commission;

(2) Conferences with State commis-
sions regarding the relationship be-
tween rate structures, costs, accounts,
charges, practices, classifications, and
regulations of public utilities or nat-
ural gas companies subject to the juris-
diction of such State commissions and
of the Commission; and
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(3) Joint hearings with State com-
missions in connection with any mat-
ter with respect to which the Commis-
sion is authorized to act.

(b) The matters that should be the
subject of a conference referred to a
board, or heard at a joint hearing of
State commissions and the Commis-
sion, obviously, cannot be determined
in advance. It is understood, therefore,
that the Commission or any State com-
mission will freely suggest cooperation
with respect to any proceeding or mat-
ter affecting any public utility or nat-
ural gas company subject to the juris-
diction of the Commission and of a
State commission, and concerning
which it is believed that cooperation
will be in the public interest.

§ 385.1302 Notice (Rule 1302).
(a) By Commission. (1) Whenever there

is instituted before the Commission
any proceeding under either the Fed-
eral Power Act or the Natural Gas Act,
the State commission or commissions
of the State or States affected thereby
will be given notice thereof imme-
diately by the Commission. As deemed
necessary for an understanding of the
subject matter, each such notice will
be supplemented by copies of applica-
tions, complaints, petitions, or orders
instituting proceedings. Each such no-
tice given to a State commission will
request that the Commission be noti-
fied within a reasonable time whether
the proceeding is deemed one that
should be considered under the cooper-
ative provisions of this subpart, and, if
so, to advise the Commission as to the
nature of its interest in the matter,
and further, to specify whether it de-
sires a conference, the creation of a
board, or a joint or concurrent hearing,
as defined in this subpart and the rea-
sons for such request.

(2) Any commission suggesting some
form of such cooperative procedure
should also state whether there is
pending, or will be pending before it, a
proceeding in which a concurrent hear-
ing might appropriately be held and
whether its proposal is for such hearing
covering such proceeding and the pro-
ceeding pending before the Commis-
sion.

(3) A State commission recom-
mending to the Commission reference

of a proceeding to a board, under either
the Federal Power Act or the Natural
Gas Act, should state with fullness the
reasons which led it to believe that
such reference is desirable and in the
public interest.

(4) Upon the receipt from a State
commission of a communication sug-
gesting cooperation, the Commission
will consider the same, and may confer
with the commission making the re-
quest and with other interested com-
missions, if any, in such manner as
may be most suitable, and, if coopera-
tion in the manner proposed, or in any
other manner, appears to be prac-
ticable and desirable, will so advise
each interested State commission, and
will invite it to participate therein.

(b) By State commission. (1) Each State
commission should, in like manner, no-
tify the Commission of any proceeding
instituted before it the subject matter
of which is also subject to the jurisdic-
tion of the Commission, or in which it
believes the Commission is interested.
Such notice should be supplemented by
copies of applications, petitions, com-
plaints, or orders instituting pro-
ceedings which may be necessary to an
understanding of the subject matter.
Such notice should include the sugges-
tions which the State commission may
wish to make concerning cooperative
procedure.

(2) Upon receipt of such notice, the
Commission will consider the same and
will promptly notify the State commis-
sion whether or not in its opinion co-
operation in the manner proposed, or
in any other manner, appears to be
practicable and desirable. The Commis-
sion is free to propose cooperative pro-
cedures whether or not such proposal
of cooperation has been made by the
State commission first giving notice of
the proceeding.

(c) Commission or State commissions to
invite participation in cooperative proce-
dure. In the event that cooperation in a
particular proceeding has been deter-
mined upon, the Commission or a State
commission before which the pro-
ceeding is pending will so advise each
interested State commission and will
invite it to take part therein.
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§ 385.1303 Conferences (Rule 1303).
Inasmuch as experience has proved

that informal conferences are the
means most often used to enable com-
missions to work together to promote
good regulation, affording means
whereby common understandings may
be reached, and the imposition of in-
consistent or conflicting regulations
upon companies subject to both Fed-
eral and State control may be avoided
and means whereby State commissions
may secure the assistance in State reg-
ulatory work which sections 209 and 17,
respectively, of the Federal Power and
Natural Gas Acts authorize the Com-
mission to extend, any commission,
Federal or State, should always feel
free to suggest a conference to another
commisison, concerning any matter of
regulation subject to the jurisdiction
of either, with respect to which it is be-
lieved that a cooperative conference
may be in the public interest. The com-
mission desiring a conference upon any
such matter should notify other inter-
ested commissions without delay, and
thereupon the Commission or a State
commission, as may be agreed, will
promptly arrange for a conference in
which all interested commissions will
be invited to be represented.

§ 385.1304 Procedure governing mat-
ters referred to a board (Rule 1304).

(a) It is believed that the statutory
provisions of sections 209 and 17, re-
spectively, of the Federal Power and
Natural Gas Acts, for the reference of a
proceeding to a board constituted as
therein provided, were designed for use
in unusual cases, and as a means of re-
lief to the Commission when it might
find itself unable to hear and deter-
mine cases before it, in the usual
course, without undue delay.

(b) Whenever the Commission, either
upon its own motion or upon the sug-
gestion of a State commission or at the
request of any interested party, deter-
mines that it is desirable to refer a
matter arising in the administration
either of the Natural Gas Act or Part II
of the Federal Power Act, to a board to
be composed of a member or members
from the State or States affected or to
be affected by such matter, the proce-
dure will be as follows: The Commis-
sion will send a request to each inter-

ested State commission to nominate a
specified number of members to serve
on such board. Whenever more than
one State is involved, the representa-
tion of each State concerned shall be
equal, unless one or more of the States
affected chooses to waive such right of
equal representation. The Commission
will specify the functions to be per-
formed by such board in each instance.
When the member or members of any
board have been nominated and ap-
pointed in accordance with the provi-
sions of either section 209 of the Fed-
eral Power Act or section 17 of the Nat-
ural Gas Act, the Commission will
issue an order referring the particular
matter to such board, and such order
will fix the time and place of hearing,
define the ‘‘force and effect’’ which an
action of the board will have, the man-
ner in which the proceedings will be
conducted, and specify the allowances
to be made for the expense of the mem-
bers of the board. As far as applicable,
the rules of practice and procedure as
from time to time adopted or pre-
scribed by the Commission will govern
such board. The board will have au-
thority to adjourn the hearing from
day to day, subpoena witnesses, rule on
the relevancy, competency, and mate-
riality of evidence, and will, after hear-
ing all interested parties, submit its re-
port to the Commission.

§ 385.1305 Joint and concurrent hear-
ings (Rule 1305).

(a) The term ‘‘joint hearing’’ used in
sections 209 and 17, respectively, of the
Federal Power and Natural Gas Acts is
understood to cover any hearing in
which members of the Commission and
members of one or more State commis-
sions may sit together in a proceeding
pending before one such commission,
whether or not a proceeding or pro-
ceedings involving similar or cor-
responding issues be pending before
any other commission.

(b) Two different types of proceedings
have been called ‘‘joint hearings’’. One
is that type of proceeding where mem-
bers of one or more State commissions
sit with members of the Commission
for information or in an advisory ca-
pacity. The State commissioners in
such case do not develop a record for
their respective commissions and may
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not, at their own discretion, make a
recommendation to the Commission.
The other type of joint hearing is often
referred to as a ‘‘concurrent hearing’’.
Under this procedure the Commission
and one or more State commissions sit
together to hear and jointly make a
record upon a matter over which all of
the participating commissions have ju-
risdiction and responsibility for action.

(c) The Commission or any State
commission or commissions should feel
free to suggest or request a joint or
concurrent hearing at any time. It is
believed that the concurrent hearing is
the type of cooperative hearing which
is likely to be most useful and effec-
tive.

(d) Whenever a concurrent hearing
has been agreed upon by the Commis-
sion and one or more State commis-
sions, the procedure will be:

(1) Each commission will designate
the representative or representatives of
such commission to sit at such concur-
rent hearing, and will designate the
representative who will be the pre-
siding officer for such commission.

(2) It will be understood that partici-
pation in such concurrent hearing will
in no way affect the complete control
by each commission of the proceeding
before it. It will be understood, also,
that participation in either a joint or
concurrent hearing will in no way pre-
clude any commission from causing to
be presented in any such case pertinent
evidence with respect to matters in
issue.

(3) The representative designated by
the Commission will be the presiding
officer to announce rulings with re-
spect to which there is no disagree-
ment; and such rulings will be consid-
ered concurrent rulings. However, the
presiding officer for any commission
which does not concur in any ruling
may announce a divergent ruling and
such divergent ruling, whether with re-
spect to the admissibility of evidence
or any other matter, will be considered
the ruling for his or her commission.

(4) The record of the concurrent hear-
ing will be the record of each commis-
sion participating, except that, if di-
vergent rulings are made, the rulings
will be reported so as to separate and
distinguish clearly the record of the re-
spective participating commissions and

the evidence admitted in each record,
in accordance with the rulings of the
respective commissions. If, in any pro-
ceeding, the ruling of one presiding of-
ficer has the effect of admitting any
voluminous exhibit or testimony which
is excluded by the ruling of another
presiding officer, the taking of such
evidence, whenever possible, will be de-
ferred until after the completion of the
proceedings which can be conducted
under concurrent rulings. When such
testimony is taken, the transcript of
such evidence will be made available to
the participating commissions, if de-
sired.

(5) In all respects concerning which
there is no divergence of ruling, the
hearing will be conducted in accord-
ance with the rules of practice and pro-
cedure prescribed by the Commission,
subject to the express understanding
that each participating State commis-
sion will control its own record and
make its own rulings as to the admissi-
bility of evidence and as to other mat-
ters affecting its proceedings, and will
make its own separate final decision or
order therein.

(e) Before either the Commission or a
participating State commission will
enter any order or orders in a concur-
rent proceeding, opportunity will be af-
forded for conference between the Com-
mission and the State commissions
participating.

(f) Whenever a joint hearing other
than a concurrent hearing is agreed
upon, the commissioners which take
part therein will agree upon the proce-
dure to be followed in such hearing in
advance of the opening of the same.
With respect to any concurrent hear-
ing, a special agreement may be made
by the commissions taking part there-
in for a procedure or action differing
from that outlined in this plan.

(g) Cooperation between two or more
commissions in a concurrent hearing
will preclude either from taking the
position of an advocate or a litigant. If
a commission wishes to take such a po-
sition, it will not be a cooperating par-
ticipant in that proceeding. In such
situatin the appropriate method of pro-
cedure will be intervention under Rule
214.
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§ 385.1306 Intervention by State com-
missions (Rule 1306).

Any interested State commission
may intervene in any proceeding before
the Federal Energy Regulatory Com-
mission, as provided in Rule 214.

Subpart N—Oil Pipeline
Proceedings

AUTHORITY: Administrative Procedure Act,
5 U.S.C. 551–557; Department of Energy Orga-
nization Act, 42 U.S.C. 7101–7352, E.O. 12,009,
3 CFR 142 (1978); Interstate Commerce Act, 49
U.S.C. 1, et seq.

SOURCE: Sections 385.1404 through 385.1415
issued under Order 276, at 49 FR 21705, May
23, 1984, unless otherwise noted.

§ 385.1401 Applicability (Rule 1401).

(a) This subpart applies to oil pipe-
line proceedings.

(b) If any provision of this subpart is
inconsistent with any provision of an-
other subpart of this part, the provi-
sion of this subpart governs and the
provision of the other subpart is inap-
plicable to the extent of the inconsist-
ency.

[Order 312, 48 FR 29479, June 27, 1983]

§ 385.1402 Subscriber lists (Rule 1402).

(a) Not later than December 31 of
each year, an oil pipeline must request,
in writing, each of its subscribers and
each person who has been served under
any of its tariffs during the preceding
twelve months to notify the pipeline as
to whether the subscriber or person
wishes to be included on the subscriber
list for any of the oil pipeline’s inte-
grated pipeline systems.

(b) The oil pipeline must imme-
diately add to the specified subscriber
list any subscriber or person which re-
sponds in writing within 30 days of re-
ceipt of the oil pipeline request and
which indicates in that response that it
wishes to be included on the specified
list.

[Order 312, 48 FR 29479, June 27, 1983]

§ 385.1403 Dates for filing protests and
interventions (Rule 1403).

A protest or intervention to an oil
pipeline tariff filing must be filed with
the Commission:

(a) 12 days before the proposed effec-
tive date of the tariff filing, if the tar-
iff filing requires a 30-day notice, or

(b) 5 days before the proposed effec-
tive date of the tariff filing, if the tar-
iff filing requires a 10-day notice.

[Order 312, 48 FR 29479, June 27, 1983]

§ 385.1404 Petitions seeking institution
of rulemaking proceedings (Rule
1404).

Any person may file a petition re-
questing the Commission to institute a
proceeding for the purpose of issuing
statements, rules, or regulations of
general applicability and significance
designed to implement or interpret
law, or to formulate general policy for
future effect. No reply to such a peti-
tion may be filed. Whether a pro-
ceeding shall be instituted as requested
is within the discretion of the Commis-
sion and the ruling on the petition will
be final. In the event a rulemaking pro-
ceeding is instituted by the Commis-
sion, the procedure to be employed for
the taking of evidence or the receipt of
views and comments will be designated
by Commission order.

§ 385.1405 Modified procedure, how
initiated (Rule 1405).

The Commission may, in its discre-
tion, order that a proceeding be heard
under modified procedure if it appears
that substantially all important issues
of material fact may be resolved by
means of written materials and that
the efficient dispositon of the pro-
ceeding can be made without oral hear-
ing.

(a) Commission’s initiative or by re-
quest. Modified procedure will be or-
dered in a proceeding upon the Com-
mission’s initiative or upon its ap-
proval of a request filed by any party
that the modified procedure shall be
observed.

(b) Order directing modified procedure.
An order directing modified procedure
will list the names and addresses of the
persons who at that time are parties to
the proceeding, and direct that they
comply with the modified procedure
rules. As used in Rules 1409, 1411, and
1413 the term ‘‘complainant’’ shall
comprehend the party having the ini-
tial duty to establish the truth of the
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claim or to justify the relief or author-
ization sought, and the term ‘‘defend-
ant’’ shall comprehend the party con-
troverting the truth of the claim or op-
posing the relief or authorization
sought.

§ 385.1406 Modified procedure; effect
of order (Rule 1406).

(a) Relief from answer rule. Issuance of
an order directing modified procedure
shall relieve defendant from the obliga-
tion of answering as provided in Rule
213.

(b) Default where failure to comply. If
within any time period provided in the
modified procedure rules a party fails
to file a pleading required by those
rules, or otherwise fails to comply
therewith, such party shall be deemed
to be in default and to have waived any
further hearing. Thereafter the pro-
ceeding may be disposed of without fur-
ther notice to the defaulting party, and
without other formal proceedings as to
such party.

§ 385.1407 Modified procedure; inter-
vention (Rule 1407).

Persons permitted to intervene under
modified procedure shall file and serve
pleadings in conformity with the provi-
sions of Rule 1409 below.

§ 385.1408 Modified procedure; joint
pleadings (Rule 1408).

Parties having common interests, to
the extent practicable, shall arrange
for joint preparation of pleadings filed
under modified procedure.

§ 385.1409 Modified procedure; content
of pleadings (Rule 1409).

(a) Generally. A statement filed under
the modified procedure after that pro-
cedure has been directed shall state
separately the facts and arguments and
include the exhibits upon which the
party relies. Only facts contained in
the verified statement of facts can be
used in argument. If, pursuant to Rule
1406(a), no answer has been filed, de-
fendant’s statement must admit or
deny specifically and in detail each
material allegation of the complaint.
In addition, defendant’s statement and
complainant’s statement in reply shall
specify those statement of facts and ar-
guments of the opposite party to which

exception is taken, and include a state-
ment of the facts and arguments in
support of such exception. Complain-
ant’s statement of reply shall be con-
fined to rebuttal of the defendant’s
statement.

(b) Exhibit identification. An exhibit
which is part of any pleading filed
under modified procedure shall serially
be numbered and bear the notation,
properly filled out, in the upper right
hand corner:

‘‘Complainant (Defendant)..................Exhibit
No. lllllllllllllllllllll

Witness lllllllllllllllllll

(c) Damages. If an award of damages
is sought, the paid freight bills or prop-
erly certified copies thereof should ac-
company the original of complainant’s
statement when there are not more
than 10 shipments, but otherwise the
documents should be retained.

§ 385.1410 Modified procedure;
verification (Rule 1410).

The facts asserted in any pleading
filed under modified procedure must be
sworn to by persons having knowledge
thereof, which latter fact must affirm-
atively appear in the affidavit. Except
under unusual circumstances, such per-
sons should be those who would appear
as witnesses orally to substantiate the
facts asserted should hearing become
necessary. The original of any pleading
filed under modified procedure must
show the signature, capacity, and im-
pression seal, if any, of the person ad-
ministering the oath, and the date
thereof.

§ 385.1411 Modified procedure; when
pleadings filed and served (Rule
1411).

Within 20 days from the date of serv-
ice of an order requiring modified pro-
cedure, complainant shall serve upon
the other parties a statement of all the
evidence upon which it relies. Within 30
days thereafter defendant shall serve
its statement. Within 20 days there-
after complainant shall serve its state-
ment in reply. No further reply may be
made by any party except by permis-
sion of the Commission.
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§ 385.1412 Modified procedure; copies
of pleadings (Rule 1412).

The original and six copies of any
statement made pursuant to Rule 1411
shall be filed with the Commission.
Subsequent pleadings are subject to
Rule 1414.

§ 385.1413 Modified procedure; hear-
ings (Rule 1413).

(a) Request for cross examination or
other hearing. If cross examination of
any witness is desired, the name of the
witness and the subject matter of the
desired cross examination shall, to-
gether with any other request for oral
hearing, including the basis therefor,
be stated at the end of defendant’s
statement or complainant’s statement
in reply as the case may be. Unless ma-
terial facts are in dispute, oral hearing
will not be held for the sole purpose of
cross examination.

(b) Hearing issues limited. The order
setting the proceeding for oral hearing,
if hearing is deemed necessary, will
specify the matters upon which the
parties are not in agreement and re-
specting which oral evidence is to be
introduced.

§ 385.1414 Modified procedure; subse-
quent procedure (Rule 1414).

Procedure subsequent to that pro-
vided in the modified procedure rules
shall be the same as that in pro-
ceedings not handled under modified
procedure.

§ 385.1415 Rule applicable to ex parte
communications during oil pipeline
proceedings (Rule 1415).

(a) Ex parte communications. (1) No
person who is a party to, or counsel or
agent of a party, or who intercedes in,
any on-the-record proceeding, shall
submit any ex parte communication
concerning the merits of the pro-
ceeding to any member of the Commis-
sion, hearing officer, or employee of
the Commission participating or who
may reasonably be expected to partici-
pate in the decision in such proceeding.

(2) No member of the Commission,
hearing officer, or employee of the
Commission participating or who may
reasonably be expected to participate
in the decision in such proceeding shall
invite or knowingly entertain any pro-

hibited ex parte communication, or
make any such communication to any
party to, or counsel or agent of a party,
or any other person who he has reason
to know may transmit such commu-
nication to a party or party’s agent.

(b) The prohibitions of paragraph 1
apply from the time an on-the-record
proceeding is noticed for oral hearing
or the taking of evidence by modified
procedure, at such time as the person
responsible for the communication has
knowledge that the proceeding will be
so noticed, or from such earlier time as
the Commission may fix by rule or
order in the particular case.

(c) For the purposes hereof:
(1) On-the-record proceeding means a

proceeding described in sections 556–557
of the Administrative Procedure Act (5
U.S.C. 556–557) or a proceeding required
by the Constitution, by statute, by
Commission rule, or by order in the
particular case, to be decided solely
upon the record made in a Commission
hearing.

(2) Person who intercedes in any pro-
ceeding means any individual outside
the Commission (whether public or pri-
vate life), partnership, corporation, or
association, other than a party or an
agent of a party, who volunteers a
communication which he may be ex-
pected to know may advance or ad-
versely affect the interest of a par-
ticular party or any party’s agent.

(3) Ex parte communication concering
the merits includes both oral and writ-
ten communications, but the following
classes of ex parte communication
shall not be prohibited:

(i) Any oral or written communica-
tion which all the parties to the pro-
ceeding agree, or which the Commis-
sion or the hearing officer formally
rules, may be made on an ex parte
basis.

(ii) Any oral or written communica-
tion of facts or contentions with gen-
eral significance for an industry sub-
ject to regulation if the communicator
cannot reasonably be expected to know
that the facts or contentions are mate-
rial to a substantive issue in a pending
on-the-record proceeding in which he is
interested.

(iii) Any communication by means of
any news medium which in the ordi-
nary course of business of the publisher
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is intended to inform the general pub-
lic, members of the organization in-
volved, or subscribers to such publica-
tions with respect to pending on-the-
record proceedings.

(iv) Any employee of the Commission
participating in the decision includes
members of the Oil Pipeline Board,
Commissioners and their personal as-
sistants, and any staff acting as a par-
ticipant, as defined in Rule 385.102(b) in
oil pipeline proceedings.

(d) Any member of the Commission,
hearing officer, or employee of the
Commission, participating or who rea-
sonably may be expected to participate
in the decision, who personally receives
a written communication which he be-
lieves is prohibited at the time re-
ceived, shall promptly transmit the
written communication, or a written
summary of the substance of an oral
communication, together with a writ-
ten statement of the circumstances
under which the communication was
made, if not apparent from the commu-
nication itself, to the Secretary of the
Commission, who shall place any mate-
rial so received in the correspondence
section of the public docket of the pro-
ceeding. Any such person who receives
a communication and who is not cer-
tain whether such communication is a
prohibited ex parte communication
may request, and shall be given
promptly, a ruling on the question
from the Commission’s General Coun-
sel. The Chairman of the Commission
shall be notified promptly of all re-
ports of ex parte communications, or
requests for rulings on possible ex
parte communications, transmitted to
the Secretary or the General Counsel.
He may require that any such commu-
nication be placed in the correspond-
ence section of the docket if he con-
cludes that the dictates of fairness re-
quire that it be made public, even if it
is not prohibited communication, and
he may direct the taking of such other
or further action as may be appropriate
under all circumstances.

(e) The Commission may censure, or
suspend or revoke the privilege to prac-
tice before the agency, of any person
who knowingly and willfully makes or
solicits the making of a prohibited ex
parte communication.

(f) To the extent permitted by law,
the relief or benefit sought by a party
to a proceeding may be denied if the
party, or an agent of the party, know-
ingly and willfully violates the fore-
going prohibitions or requirements.

Subpart O—Procedures for the As-
sessment of Civil Penalties
Under Section 31 of the Fed-
eral Power Act

§ 385.1501 Scope (Rule 1501).
The rules in this subpart apply to and

govern proceedings for the assessment
of civil penalties pursuant to section 31
of the Federal Power Act, 16 U.S.C.
823b.

§ 385.1502 Persons subject to civil pen-
alties (Rule 1502).

(a) Any licensee or permittee under
the Federal Power Act, or exemptee
from any requirement of Part I of the
Federal Power Act, may be subject to
civil penalties; and

(b) Any person who must have a li-
cense under, or exemption from, the
Federal Power Act, but does not, may
be subject to civil penalties.

§ 385.1503 Actions subjecting persons
to civil penalties (Rule 1503).

(a) The actions that subject persons
to civil penalties are violations of:

(1) Any rule or regulation issued
under Part I of the Federal Power Act;

(2) Any term or condition of a license
or permit issued under Part I of the
Federal Power Act or an exemption
issued from any provision of Part I of
the Federal Power Act;

(3) Any compliance order issued
under section 31(a) of the Federal
Power Act; or

(4) Any requirement of Part I of the
Federal Power Act.

(b) Only actions occurring on or after
October 16, 1986, may subject a person
to civil penalties.

§ 385.1504 Maximum civil penalty
(Rule 1504).

(a) Except as provided in paragraph
(b) of this section, the Commission
may assess a civil penalty of up to
$10,000 for each day that the violation
continues.
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(b) No civil penalty may be assessed
where a license or exemption is ordered
revoked.

§ 385.1505 Determination of proposed
penalty amount (Rule 1505).

(a) In determining the amount of a
proposed penalty, the Commission will
consider the nature and seriousness of
the violation, and the efforts of the li-
censee, exemptee, permittee or one
who should possess appropriate author-
ity but does not, to remedy the viola-
tion in a timely manner.

(b) In making its determination
under paragraph (a), the Commission
will consider the following factors:

(1) Whether the person had actual
knowledge of the violation;

(2) Whether the person had construc-
tive knowledge of the violation deemed
to be possessed by a reasonable indi-
vidual acting under similar cir-
cumstances;

(3) Whether the person has a history
of previous violations;

(4) Whether the violation caused loss
of life or injury to persons;

(5) Whether economic benefits were
derived because of the violation;

(6) Whether the violation caused
damage to property or the environ-
ment;

(7) Whether the violation endangered
persons, property or the environment;

(8) Whether there were timely reme-
dial efforts;

(9) Whether there were untimely re-
medial efforts;

(10) Whether there were no remedial
efforts; and

(11) Whether there are any other per-
tinent considerations.

§ 385.1506 Notice of proposed penalty
(Rule 1506).

(a) Before issuing an order assessing
a civil penalty under this subpart
against any person, the Commission
will provide to the person notice of the
proposed penalty.

(b) The notice of proposed penalty
will:

(1) Include the amount of the pro-
posed penalty;

(2) Include a statement of the mate-
rial facts constituting the alleged vio-
lation; and

(3)(i) Inform the person of the oppor-
tunity to elect in writing within 30
days of receipt of the notice to have
the procedures of Rule 1509 (in lieu of
those of Rule 1508) apply with respect
to the assessment, or,

(ii) If a final compliance order is
issued under section 31(a) of the Fed-
eral Power Act, no notice of election
will be provided for a violation of, or a
failure or refusal to comply with, the
final order.

§ 385.1507 Election of procedures and
answer (Rule 1507).

(a) If the respondent receiving the
notice of proposed penalty wishes to
have the procedures of Rule 1509 apply,
then the respondent must file with the
Commission, within 30 days of receipt
of the notice, a notification of the elec-
tion in accordance with subpart T, part
385 of this chapter. The notification
may include an answer setting forth
factual or legal reasons why the pro-
posed assessment order should not be
issued, should be reduced in amount, or
should otherwise be modified. If a per-
son fails to file an answer within the
30-day time limit, all material facts
stated in the Commission’s notice will
be deemed admitted.

(b) Any election to have the proce-
dures of Rule 1509 apply may not be re-
voked after the 30-day election period
in paragraph (a) of this section, with-
out the consent of the Commission.

§ 385.1508 Commission administrative
procedures (Rule 1508).

(a) If the respondent is not entitled
to an election pursuant to Rule
1506(b)(3)(ii) or does not timely elect to
have the procedures of Rule 1509 apply,
the Commission will commence a pro-
ceeding in accordance with the provi-
sions of subpart E of this chapter.

(b) The Commission’s Rules of Prac-
tice and Procedure in part 385 of this
chapter will apply, as appropriate, to
any evidentiary proceeding to assess a
civil penalty.

(c) An assessment order under this
section shall include the administra-
tive law judge’s findings and the basis
for such assessment.
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§ 385.1509 District court procedures
(Rule 1509).

(a) After receipt of the notification of
election to apply the provisions of this
section pursuant to Rule 1507, the Com-
mission will promptly assess the pen-
alty it deems appropriate, in accord-
ance with Rule 1505.

(b) If the civil penalty is not paid
within 60 calendar days after the as-
sessment order is issued under para-
graph (a) of this section, the General
Counsel, unless otherwise directed by
the Commission, will institute an ac-
tion in the appropriate United States
District Court for an order affirming
the assessment of the civil penalty.

§ 385.1510 Modification of civil penalty
(Rule 1510).

(a) The Commission may com-
promise, modify, or remit, with or
without conditions, any civil penalty
(with leave of court if necessary).

(b) In exercising its authority under
paragraph (a) of this section, the Com-
mission may consider the nature and
seriousness of the violation, and the ef-
forts of the licensee, exemptee, per-
mittee, or one who should possess ap-
propriate authority but does not, to
remedy the violation in a timely man-
ner.

(c) The Commission’s authority to
compromise, modify or remit a civil
penalty may be exercised at any time
prior to a final decision by the United
States Court of Appeals if Rule 1508
procedures are utilized, or prior to a
final decision by the United States Dis-
trict Court if Rule 1509 procedures are
utilized.

§ 385.1511 Collection of civil penalties
(Rule 1511).

If any person fails to pay a civil pen-
alty assessment, the Commission will
seek to recover the amount of the pen-
alty plus interest in any appropriate
District Court of the United States. In-
terest will begin to accrue on the date
the Commission issues a final order
under Rule 1508 or the date on which
the appropriate District Court enters
final judgment in favor of the Commis-
sion under Rule 1509.

[Order 502, 53 FR 32039, Aug. 23, 1988]

Subparts P—R [Reserved]

Subpart S—Miscellaneous
§ 385.1901 Interpretations and inter-

pretative rules under the NGPA
(Rule 1901).

(a) Purpose and applicability—(1) Pur-
pose. The purpose of this section is to
provide procedures by which:

(i) A person may seek a written in-
terpretation from the General Counsel
construing a provision of the NGPA, or
clarifying a rule issued by the Commis-
sion under the NGPA; and

(ii) The Commission may publish an
interpretative rule that will have gen-
eral applicability and effect.

(2) Applicability. (i) This section ap-
plies to requests under section 502(c) of
the NGPA for interpretations of the
NGPA or of rules or of orders, having
the applicability and effect of a rule as
defined in 5 U.S.C. 551(4), issued under
the NGPA. It does not apply to orders
issued under sections 301, 302, and 303 of
the NGPA.

(ii) This section applies to requests
for interpretations to prospective, ex-
isting or completed facts, acts, or
transactions. Interpretations based on
hypothetical facts, acts, or trans-
actions will not be considered.

(b) Definitions. For the purpose of this
section, the following definitions
apply.

(1) Direct participant means any per-
son or legal entity who is, or plans to
be an actual party in the act, trans-
action, or circumstance presented, and
who has an immediate or direct finan-
cial interest in the act, transaction, or
circumstance.

(2) Interpretation means a written
statement of the General Counsel
which applies a particular rule to a
particular set of facts, acts, cir-
cumstances or transactions. In the dis-
cretion of General Counsel, the inter-
pretation may contain a detailed fac-
tual and legal analysis, a summary of
the facts or the law, or both, or it may
be a conclusory statement.

(3) Interpretative rule means an offical
interpretative statement of general ap-
plicability issued by the Commission
and published in the FEDERAL REG-
ISTER that applies the NGPA or rules
issued thereunder to a specific set of
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facts, acts, circumstances and trans-
actions.

(4) NGPA means the Natural Gas Pol-
icy Act of 1978.

(5) Request means a request for an in-
terpretation.

(6) Rule means a rule or an order hav-
ing the effect of a rule as defined in 5
U.S.C. 551(4).

(c) Persons who may request an inter-
pretation—(1) Any person who is or will
be a direct participant in an act, trans-
action, or circumstance affected by the
NGPA or a rule issued by the Commis-
sion under the NGPA may file with the
Office of the General Counsel a request
for an interpretation.

(2) Requests for interpretations must
be addressed to the Office of the Gen-
eral Counsel as follows:

Federal Energy Regulatory Commission, In-
terpretations Section, Office of the Gen-
eral Counsel, Suite 8000, 825 North Capitol
Street, NE., Washington, D.C. 20426.

(3) Requests for interpretation under
this paragraph need not be filed with
the Secretary.

(d) Content of request—(1) Facts. A re-
quest for interpretation must contain a
full and complete statement of the rel-
evant and material facts pertaining to
the act, transaction, or circumstance
that is the subject of the request for in-
terpretation. When the request per-
tains to only one step of a larger inte-
grated transaction, the facts, cir-
cumstances, and other relevant infor-
mation pertaining to the entire trans-
action must be included in the request.

(2) Statement of the question. The re-
quest must clearly designate the sec-
tion of the statute, regulation, rule, or
part thereof which the person making
the request seeks to have interpreted
and must set forth clearly and con-
cisely the question for which an inter-
pretation is sought. The request may
also set forth a proposed answer to the
question.

(3) Analysis. If the request proposes a
particular answer:

(i) The request must set forth a legal
analysis in support of the proposed an-
swer and cite relevant authorities in
support thereof.

(ii) The request must set forth the
legal and business consequences which
will flow from the proposed answer.

(4) Factual statements. (i) The request
must be accompanied by a statement
that to the best of the applicant’s per-
sonal information, knowledge, and be-
lief there is no untrue statement of a
material or relevant fact and there is
no omission of a material or relevant
fact made in the request.

(ii) Any untrue statement or omis-
sion of a material or relevant fact upon
which the Office of the General Counsel
relied in a request for an interpretation
is deemed to be a statement or entry
under secton 1001 of Title 18, United
States Code.

(5) Notification of other parties. (i) A
person submitting a request must
specify each person who is a direct par-
ticipant in the circumstance, act or
transaction; must notify them in writ-
ing of the request for an interpreta-
tion; and must send them a copy of
such request. Such notification and the
addresses of the persons notified must
be included in a request to the General
Counsel.

(ii) Each person notified pursuant to
paragraph (d)(5)(i) of this section may
submit information regarding any fact
provided in the request of which it has
personal knowledge, if such fact is dif-
ferent from the facts presented by the
applicant. Such fact must be presented
to the Office of the General Counsel as
set forth in paragraph (d)(4) of this sec-
tion.

(6) The request must be accompanied
by the fee prescribed in § 381.405 of this
chapter or by a petition for waiver pur-
suant to § 381.106 of this chapter.

(e) Additional information. The Gen-
eral Counsel may request additional in-
formation, documentation or legal
analysis in connection with any re-
quest for any interpretation.

(f) Referral of information. Informa-
tion submitted in a request for inter-
pretation may be used by the Commis-
sion or its Staff in their official capac-
ity. Any information received will be
placed in a public file in the Commis-
sion’s Office of Public Information.

(g) The interpretation—(1) Except as
provided in paragraph (g)(2) of this sec-
tion, the General Counsel will provide
a copy of his or her written interpreta-
tion of the NGPA or rule as applied to
the act, transaction, or circumstance
presented upon the person who made
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the request for the interpretation and
upon persons named in the request as
direct participants in the act, trans-
action, or circumstance.

(2) The General Counsel may deter-
mine not to issue an interpretation, in
which case the person who made the re-
quest and direct participants as speci-
fied in the request will be notified in
writing of the decision not to issue an
interpretation, and the reason for the
decision.

(3) Only those persons to whom an in-
terpretation is specifically addressed
and other persons who are named in
the request, who have been informed by
the applicant for an interpretation of
the pendency of the request and who
are direct participants in the act,
transaction or circumstance presented,
may rely upon it. The effectiveness of
an interpretation depends entirely on
the accuracy of the facts presented to
the General Counsel. If a material or
relevant fact has been misrepresented
or omitted or if any material or rel-
evant fact changes after an interpreta-
tion is issued or if the action taken dif-
fers from the facts presented in the re-
quest, the interpretation may not be
relied upon by any person.

(4) An interpretation may be re-
scinded or modified prospectively at
any time. A rescission or modification
is effected by notifying persons enti-
tled to rely on the interpretation at
the address contained in the original
request.

(5) Any interpretation based on the
NGPA or a rule issued thereunder in ef-
fect at the time of issuance may be re-
lied upon only to the extent such law
or rule remains in effect.

(6) Except as provided in paragraphs
(g)(3), (g)(4) and (g)(5) of this section,
the Staff will not recommend any ac-
tion to the Commission which is incon-
sistent with the position espoused in
the interpretation. The interpretation
of the General Counsel is not the inter-
pretation of the Commission. An inter-
pretation provided by the General
Counsel is given without prejudice to
the Commission’s authority to consider
the same or like question and to issue
a declaratory order to take other ac-
tion which has the effect of rescinding,
revoking, or modifying the interpreta-
tion of the General Counsel.

(h) Appeal. There is no appeal to the
Commission of an interpretation.

(i) Interpretative rules. Upon the peti-
tion of any person or upon its own mo-
tion, the Commission may publish in
the FEDERAL REGISTER an interpreta-
tive rule regarding any question aris-
ing under the NGPA or a rule promul-
gated thereunder. Any person is enti-
tled to rely upon an interpretative
rule.

(j) Applications for adjustments treated
as requests for interpretations. Except for
the notification provisions of para-
graph (d)(5) of this section, the provi-
sions of this section apply to any peti-
tion for an adjustment which is deemed
a request for an interpretation under
Rule 1117. Notice to all parties to an
adjustment proceeding under subpart K
of this part that is deemed to be a re-
quest for an interpretation will be
given under Rule 1117(d)(1).

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 394, 49 FR 35366, Sept. 7,
1984]

§ 385.1902 Appeals from action of staff
(Rule 1902).

(a) Any staff action (other than a de-
cision or ruling of presiding officer, as
defined in Rule 102(e)(1), made in a pro-
ceeding set for hearing under subpart E
of this part, or a decision of the Oil
Pipeline Board under § 375.306 of this
chapter) taken pursuant to authority
delegated to the staff by the Commis-
sion is a final agency action that is
subject to a request for rehearing
under Rule 713 (request for rehearing).

(b) Orders issued by the Oil Pipeline
Board pursuant to § 375.306 of this chap-
ter are subject to the procedural rules
in section 17 of the Interstate Com-
merce Act, 49 U.S.C. 17. Interested par-
ties may file exceptions to Oil Pipeline
Board orders no later than 20 days after
the service of such orders. If no excep-
tions are filed within this 20-day pe-
riod, interested parties may file re-
quests for rehearing pursuant to Rule
713 no later than 50 days after service
of the Oil Pipeline Board’s order. Inter-
ested parties may also file requests for
rehearing, pursuant to Rule 713, of or-
ders issued by the Commission on ex-
ceptions to Oil Pipeline Board orders.
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The filing of exceptions is not a pre-
requisite to filing a request for rehear-
ing. The filing of either exceptions or a
request for rehearing (but not both) is
a prerequisite to filing a petition for
review in the court of appeals of any
order issued by the Oil Pipeline Board.
The filing of a request for rehearing is
not a prerequisite to the filing of a pe-
tition for review in the court of appeals
of any order issued by the Commission
pursuant to the Interstate Commerce
Act.

(c) All appeals of staff action that
were timely filed prior to December 3,
1990 and that had not been acted upon
by the Commission on their sub-
stantive merits are deemed to be time-
ly filed requests for rehearing of final
agency action. All notices issued by
the Commission prior to December 3,
1990 stating the Commission’s intent to
act on appeals of staff action such that
they are not deemed denied by the ex-
piration of a 30-day period after the fil-
ing of the appeal, are deemed to be or-
ders granting rehearing of final agency
action for the sole purpose of further
consideration, unless the Commission
issued an order on the substantive mer-
its of the appeal prior to December 3,
1990. No later than January 2, 1991, per-
sons who had timely filed appeals of
staff action prior to December 3, 1990
which were pending before the Com-
mission on that date may file addi-
tional pleadings to update or supple-
ment those appeals.

[Order 530, 55 FR 50682, Dec. 10, 1990]

§ 385.1903 Notice in rulemaking pro-
ceedings (Rule 1903).

Before the adoption of rule of general
applicability or the commencement of
hearing on such a proposed rule-
making, the Commission will cause
general notice to be given by publica-
tion in the FEDERAL REGISTER, such no-
tice to be published therein not less
than 15 days prior to the date fixed for
the consideration of the adoption of a
proposed rule or rules or for the com-
mencement of the hearing, if any, on
the proposed rulemaking, except where
a shorter period is reasonable and good
cause exists therefor; Provided however,
That:

(a) When the Commission, for good
cause, finds it impracticable, unneces-
sary, or contrary to the public interest
to give such notice, it may proceed
with the adoption of rules without no-
tice by incorporating therein a finding
to such effect and a concise statement
of the reasons therefor;

(b) Except when notice or hearing is
required by statute, the Commission
may issue at any time rules of organi-
zation, procedure or practice, or inter-
pretative rules, or statements of pol-
icy, without notice or public pro-
ceedings; and

(c) This section is not to be construed
as applicable to the extent that there
may be involved any military, naval,
or foreign affairs function of the
United States, or any matter relating
to the Commission’s management or
personnel, or to United States prop-
erty, loans, grants, benefits, or con-
tracts.

§ 385.1904 Copies of transcripts (Rule
1904).

The Commission will cause to be
made a stenographic record of public
hearings and such copies of the tran-
script thereof as it requires for its own
purposes. Participants desiring copies
of such transcript may obtain the same
from the official reporter upon pay-
ment of the fees fixed therefor.

§ 385.1907 Reports of compliance (Rule
1907).

When any licensee, permittee, or any
other person subject to the jurisdiction
of the Commission is required to do or
perform any act by Commission order,
permit, or license provision, there
must be filed with the Commission
within 30 days following the date when
such requirement became effective, a
notice, under oath, stating that such
requirement has been met or complied
with; Provided, however, That the Com-
mission, by rule or order, or by making
specific provision therefor in a license
or permit, may provide otherwise for
the giving of such notice of compli-
ance. Five conformed copies of such no-
tice must be filed in lieu of the four-
teen conformed copies required by Rule
2004 (copies of filings).
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Subpart T—Formal Requirements
for Filings in Proceedings Be-
fore the Commission

§ 385.2001 Filings (Rule 2001).
(a) Filings with the Commission. (1) Ex-

cept as otherwise provided in this chap-
ter, any document required to be filed
with the Commission must comply
with Rules 2001 to 2005 and must be
submitted to the Secretary by:

(i) Mailing the document to the Sec-
retary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426; or

(ii) Hand delivering the document to
Room 3110, 825 North Capitol Street,
NE., Washington, DC.

(2) Any document is considered filed
on the date stamped by the Secretary,
unless the document is subsequently
rejected. Any document received after
regular business hours is considered
filed on the next regular business day.

(b) Rejection. (1) If any filing does not
comply with any applicable statute,
rule, or order, the filing may be re-
jected, unless the filing is accompanied
by a motion requesting a waiver of the
applicable requirement of a rule or
order and the motion is granted.

(2) If any filing is rejected, the docu-
ment is deemed not to have been filed
with the Commission.

(3) The Secretary, or the office direc-
tor to whom the filing has been re-
ferred, will return a copy of any docu-
ment rejected under paragraph (b)(1) of
this section, with an indication of the
deficiencies in the filing and the rea-
sons for rejection.

(4) If a filing does not comply with
any applicable requirement, all or part
of the filing may be stricken. Any fail-
ure to reject a filing which is not in
compliance with an applicable statute,
rule, or order does not waive any obli-
gation to comply with the require-
ments of this chapter.

§ 385.2002 Caption of filings (Rule
2002).

A filing must begin with a caption
that sets forth:

(a) The docket designation, if any;
(b) The words ‘‘INTERLOCUTORY

APPEAL’’ underneath the docket des-
ignation if the filing is an appeal under
Rule 715(c) of a presiding officer’s de-

nial of a motion for an interlocutory
appeal;

(c) The title of the proceeding if a
proceeding has been initiated;

(d) A heading which describes the fil-
ing; and

(e) The name of the participant for
whom the filing is made, or a shortened
designation for the participant.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 402, 49 FR 39539, Oct. 9,
1984]

§ 385.2003 Specifications (Rule 2003).
(a) Paper. (1) Any filing with the

Commission must be:
(i) Typewritten, printed, or repro-

duced, with each copy clearly legible;
and

(ii) On letter-size unglazed paper
which is 8 to 81⁄2 inches wide and 101⁄2 to
11 inches long.

(2) Any log, graph, map, drawing, or
chart submitted as part of a filing will
be accepted on paper larger than pro-
vided in paragraph (a)(1) of this sec-
tion, if it cannot be provided legibly on
letter-size paper.

(b) Format. Any filing with the Com-
mission must:

(1) Have double-spaced print with left
margins not less than 11⁄2 inch wide, ex-
cept that any tariff or rate filing may
be single-spaced;

(2) Indent and single-space any
quotation which exceeds 50 words;

(3) Be bound or stapled at the left
side only, if the filing exceeds one
page; and

(4) Be printed in not less than 10
point type with double-leaded text and
single-leaded quotations, if the filing is
printed.

(c) Citation form. Any filing with the
Commission should comply with the
rules of citation, except Rule 1.1, set
forth in the most current edition of A
Uniform System of Citation, published by
The Harvard Law Review Association.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 289, 48 FR 17068, Apr. 21,
1983]

§ 385.2004 Original and copies of fil-
ings (Rule 2004).

Any person filing under this chapter
must provide an original of the filing
and fourteen exact copies, unless other-
wise required by statute, rule, or order.
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§ 385.2005 Subscription and
verification (Rule 2005).

(a) Subscription. (1) Any filing with
the Commission must be signed.

(2) The signature on a filing con-
stitutes a certificate that:

(i) The signer has read the filing
signed and knows its contents;

(ii) The contents are true as stated,
to the best knowledge and belief of the
signer; and

(iii) The signer possesses full power
and authority to sign the filing.

(3) A filing must be signed by:
(i) The person on behalf of whom the

filing is made;
(ii) Any officer of the corporation,

trust, association, or other organized
group, on behalf of which the filing is
made;

(iii) Any officer, agent, or employee
of the governmental authority, agency,
or instrumentality on behalf of which
the filing is made; or

(iv) A representative qualified to
practice before the Commission under
Rule 2101 who possesses authority to
sign.

(4) The signer of any filing may be re-
quired to submit evidence of authority
to sign the filing.

(b) Verification. (1) The facts alleged
in any filing need not be verified, un-
less verification is required by statute,
rule, or order.

(2) If verification of any filing is re-
quired, the verification must be under
oath by a person having knowledge of
the matters set forth in the filing. If
any vertification is made by a person
other than the signer, a statement
must be attached to the verification
explaining why a person other than the
signer provides verification.

§ 385.2006 Docket system (Rule 2006).
(a) The Secretary will maintain a

system for docketing proceedings.
(b) Any public information in any

docket is available for inspection and
copying by the public during the office
hours of the Commission, to the extent
that such availability is consistent
with the proper discharge of the Com-
mission’s duties and in conformity
with part 388 of this chapter.

[Order 226, 47 FR 19022, May 3, 1982; 48 FR 786,
Jan. 7, 1983]

§ 385.2007 Time (Rule 2007).
(a) Computation. (1) Except as other-

wise required by law, any period of
time prescribed or allowed by statute
or Commission rule or order is com-
puted to exclude the day of the act or
event from which the time period be-
gins to run.

(2) The last day of any time period is
included in the time period, unless it is
a Saturday, Sunday, part-day holiday
that affects the Commission, or legal
public holiday as designated in section
6103 of title 5, U.S. Code, in which case
the period does not end until the close
of the Commission business of the next
day which is not a Saturday, Sunday,
part-day holiday that affects the Com-
mission, or legal public holiday.

(b) Date of issuance of Commission rules
or orders. (1) Any Commission rule or
order is deemed issued when the Sec-
retary does the earliest of the fol-
lowing:

(i) Posts a full-text copy in the Divi-
sion of Public Information;

(ii) Mails or delivers copies of the
order to the parties; or

(iii) Makes such copies public.
(2) Any date of issuance specified in a

rule or order need not be the date on
which the rule or order is adopted by
the Commission.

(c) Effective date of Commission rules or
orders. (1) Unless otherwise ordered by
the Commission, rules or orders are ef-
fective on the date of issuance.

(2) Any initial or revised initial deci-
sion issued by a presiding officer is ef-
fective when the initial or revised ini-
tial decision is final under Rule 708(d).

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 375, 49 FR 21316, May 21,
1984; Order 376, 49 FR 21707, May 23, 1984]

§ 385.2008 Extensions of time (Rule
2008).

(a) Except as otherwise provided by
law, the time by which any person is
required or allowed to act under any
statute, rule, or order may be extended
by the decisional authority for good
cause, upon a motion made before the
expiration of the period prescribed or
previously extended.

(b) If any motion for extension of
time is made after the expiration of a
specified time period, the decisional
authority may permit performance of
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the act required or allowed, if the mov-
ant shows extraordinary circumstances
sufficient to justify the failure to act
in a timely manner.

§ 385.2009 Notice (Rule 2009).
Unless actual notice is given or un-

less newspaper notice is given as re-
quired by law, notice by the Commis-
sion is provided by the Secretary only
by publication in the FEDERAL REG-
ISTER. Actual notice is usually given by
service under Rule 2010.

§ 385.2010 Service (Rule 2010).
(a) By participants. (1) Any partici-

pant filing a document in a proceeding
must serve a copy of the document on:

(i) Each person whose name is on the
official service list, or applicable re-
stricted service list, for the proceeding
or phase of the proceeding; and

(ii) Any other person required to be
served under Commission rule or order
or under law.

(2) If any person receives a rejection
letter or deficiency letter from the
Commission, the person must serve a
copy of the letter on any person pre-
viously served copies of the rejected or
deficient filing.

(b) By the Secretary. The Secretary
will serve, as appropriate:

(1) A copy of any complaint on any
person against whom the complaint is
directed;

(2) A copy of any notice of tariff or
rate examination or order to show
cause, on any person to whom the no-
tice or order is issued;

(3) A copy of any rule or any order by
a decisional authority in a proceeding
on any person included on the official
service list, or applicable restricted
service list, for the proceeding or phase
of the proceeding.

(c) Official service list. (1) The official
service list for any proceeding will con-
tain:

(i) The names and addresses of any
person designated for service in the ini-
tial pleading, other than a protest, or
in the tariff or rate filing which is filed
by any participant; and

(ii) The name of counsel for the staff
of the Commission.

(2) Any designation of a person for
service may be changed by filing a
written notice with the Commission

and serving the notice on each person
whose name is included on the official
service list.

(d) Restricted service list. (1) For pur-
poses of eliminating unnecessary ex-
pense or improving administrative effi-
ciency, the Secretary, an office direc-
tor, or the presiding officer may estab-
lish, by order, a restricted service list
for an entire proceeding, a phase of a
proceeding, one or more issues in a pro-
ceeding, or one or more cases in a con-
solidated proceeding.

(2) Any restricted service list will
contain the names of each person on
the official service list, or the person’s
representative, who, in the judgment of
the decisional authority establishing
the list, is an active participant with
respect to the proceeding or consoli-
dated proceeding, any phase of the pro-
ceeding, or any issue in the proceeding,
for which the list is established.

(3) Any restricted service list is
maintained in the same manner as, and
in addition to, the official service list
under paragraph (c) of this section.

(4) Before any restricted service list
is established, each person included on
the official service list will be given
notice of any proposal to establish a re-
stricted service list and an opportunity
to show why that person should also be
included on the restricted service list
or why a restricted service list should
not be established.

(5) Any designation of a person for
service on a restricted service list may
be changed by filing written notice
with the Commission and serving that
notice on each person whose name is on
the applicable restricted service list.

(e) Interveners. (1) If any motion to
intervene or any notice of intervention
is filed within time period prescribed
for that motion or notice, the name
and address of any person designated
for service in the motion or notice are
placed on the official service list or
any applicable restricted service list.
Any person placed on the official serv-
ice list under this paragraph is entitled
to service in accordance with this sec-
tion. If a motion to intervene is denied,
the name and address of each person
designated for service pursuant to that
motion will be removed from the offi-
cial service list.
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(2) If a motion to intervene is not
filed within the period prescribed for
that motion, the name and address of
any person designated for service in
the motion are placed on the official
service list, or any applicable re-
stricted service list, only after the mo-
tion is granted. Any person who files a
late motion to intervene will be served
only the documents that are filed after
the motion is granted.

(f) Methods of service. Service of any
document must be made:

(1) By United States mail, first-class
or better; or

(2) By delivery in a manner that, and
to a place where, the person on whom
service is required may reasonably be
expected to obtain actual and timely
receipt.

(g) Timing of service. (1) Service is
made under this section when the docu-
ment served is deposited in the mail or
is delivered in another manner.

(2) Service of any document must be
made not later than the date of the fil-
ing of the document.

(h) Certification. (1) At the time any
document required to be served is filed
with the Commission, the original of a
certificate of service must be attached
to the document and a copy of the cer-
tificate must be attached to each copy
of the document filed with the Com-
mission.

(2) The certificate of service must
conform to the following format:

I hereby certify that I have this day served
the foregoing document upon each person
designated on the official service list [or the
restricted service list, if applicable] com-
piled by the Secretary in this proceeding.
Dated at this
day of , 19 .

llllllllllllllllllllllll

Name llllllllllllllllllll

llllllllllllllllllllllll

(if applicable)

Address lllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Telephone No. llllllllllllllll

§ 385.2011 Procedures for filing on
electronic media (Rule 2011).

(a) FERC Forms subject to the proce-
dures provided in this section include:

(1) FERC Form No. 2, Annual report
for major natural gas companies.

(2) FERC Form No. 2–A, Annual re-
port for nonmajor natural gas compa-
nies.

(3) FERC Form No. 8, Underground
gas storage report.

(4) FERC Form No. 11, Natural gas
pipeline monthly statement.

(5) FERC Form No. 14, Annual report
for importers and exporters of natural
gas.

(6) FERC Form No. 1, Annual report
of Major electric utilities, licensees
and others.

(b) These procedures also apply to:
(1) Material submitted electronically

pursuant to § 154.4 of this chapter.
(2) Certificate and abandonment ap-

plications filed under subparts A, E,
and F of part 157 of this chapter.

(3) Blanket certificate applications
filed under subpart G of part 284 of this
chapter.

(4) Discount rate reports filed pursu-
ant to § 284.7 of this chapter.

(5) Non–discriminatory open access
transmission tariffs filed pursuant to
§ 35.28 of this chapter.

(c) What to file. (1) Except as provided
in paragraph (e) of this section, any fil-
ing of a schedule or an update de-
scribed in paragraphs (a) or (b) of this
section must be submitted on elec-
tronic media.

(2) Electronic media suitable for
Commission filings are listed in the in-
structions for each form and filings.
Additionally, lists of suitable elec-
tronic media are available upon re-
quest from the Commission.

(3) The electronic media must be ac-
companied by the traditional pre-
scribed number of paper copies.

(4) The formats for the electronic fil-
ing and the paper copy can be obtained
at the Federal Energy Regulatory
Commission, Public Reference and
Files Maintenance Branch, Division of
Information Services, Washington, DC
20426.

(5) The subscription required by
§ 385.2005(a) must state that the paper
copies contain the same information as
contained on the electronic media, that
the signer knows the contents of the
paper copies and electronic media, and
that the contents as stated in the cop-
ies and on the electronic media are
true to the best knowledge and belief of
the signer.
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(d)(1) Where to file. The electronic
media, the paper copies, and accom-
panying cover letter must be submitted
to: Office of the Secretary, Federal En-
ergy Regulatory Commission, Wash-
ington, DC 20426.

(2) EDI data submissions must be
made as indicated in the electronic fil-
ing instructions and formats for the
particular form or filing, and the paper
copies and accompanying cover letter
must be submitted to: Office of the
Secretary, Federal Energy Regulatory
Commission, Washington, DC 20426.

(e) Waiver—(1) Filing of petition. If a
natural gas company, electric utility,
licensee or other entity does not have
and is unable to acquire the computer
capability to file the information re-
quired to be filed on electronic media,
the company may request waiver from
the requirement of this part, by filing
an original and two copies of a peti-
tion. The natural gas company, electric
utility, licensee or other entity may
renew the waiver if the company can
continue to show that it does not have
and is unable to acquire the computer
capability for electric filing.

(2) Standard for waiver. The petition
for waiver must show that the natural
gas company, electric utility, licensee
or other entity does not have the com-
puter capability to file the information
required under this section on elec-
tronic media and that acquisition of
the capability would cause the com-
pany severe economic hardship. This
waiver may be granted for up to one
year.

(3) Timing. The petition for waiver
must be filed by the date on which the
information in the manner affected by
the petition is required to be initially
filed.

(4) Decision on petition. The Commis-
sion or its designee will review a peti-
tion for waiver and notify the appli-
cant of its grant or denial. Once the pe-
tition is decided, the natural gas com-
pany, electric utility, licensee or other
entity will have 30 days from the date
of notification of the decision to sub-
mit any information, in the manner
specified by the Commission in the de-
cision on the waiver petition, that was

required to be filed while the petition
was pending.

[53 FR 15032, Apr. 27, 1988, as amended at
Order 493–C, 54 FR 21199, May 17, 1989; Order
493–D, 58 FR 7987, Feb. 11, 1993; Order 554, 58
FR 38528, July 19, 1993; Order 574, 60 FR 1718,
Jan. 5, 1995; Order 581, 60 FR 53074, Oct. 11,
1995; Order 888, 61 FR 21695, May 10, 1996]

§ 385.2012 Petitions for review of Com-
mission Orders (Rule 2012).

When a petition for review of an
order issued by the Commission is filed
in a United States Court of Appeals, a
copy of the petition which has been
stamped by the court with the date of
filing must be mailed or hand delivered
to the Office of the Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426. If within ten days after
issuance of the Commission order, the
Office of the Secretary has physically
received court-stamped copies of peti-
tions for review of the same order,
which petitions have been filed in two
or more U.S. Courts of Appeals, the
Commission will forward copies of
those petitions to the Judicial Panel
on Multidistrict Litigation pursuant to
28 U.S.C. 2112(a).

[Order 504, 53 FR 37546, Sept. 27, 1988]

§ 385.2013 Videotapes (Rule 2013).

Any person may file a videotape that
portrays the site of, or some physical
aspect of, an energy project, such as a
waterfall or flood waters at the site of
an existing or proposed hydroelectric
project, or construction activities at
the site of a natural gas pipeline. The
filing must include a written state-
ment describing the place, date, and
time at which the videotape was
filmed, who filmed it, what it purports
to depict, and the caption and docket
number of the proceeding (if any) in
which it is to be filed. Any person who
files a videotape and who is also a
party (either as an applicant or as an
intervenor) to a docketed proceeding in
which the videotape is filed must file
four copies of the videotape with the
Commission’s Secretary, in VHS for-
mat with voice-over or pictorial inclu-
sion of the data contained in the ac-
companying written statement, serve
copies of the videotape on all of the
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other parties to the proceeding, and in-
clude a certificate of service with the
filing.

[Order 573, 59 FR 63247, Dec. 8, 1994]

Subpart U—Appearance and
Practice Before the Commission

§ 385.2101 Appearances (Rule 2101).
(a) A participant may appear in a

proceeding in person or by an attorney
or other qualified representative. An
individual may appear in his or her
own behalf, a member of a partnership
may represent the partnership, a bona-
fide officer of a corporation, trust, as-
sociation or organized group may rep-
resent the corporation, trust, associa-
tion or group, and an officer or em-
ployee of a State commisssion, of a de-
partment or political subdivision of a
State or other governmental authority,
may represent the State commission or
the department or political subdivision
of the State or other governmental au-
thority, in any proceeding.

(b) A person compelled to appear or
voluntarily testifying or making a
statement before the Commission or
the presiding officer, may be accom-
panied, represented, and advised by an
attorney or other qualified representa-
tive.

(c) A person appearing before the
Commission or the presiding officer
must conform to the standards of eth-
ical conduct required of practitioners
before the Courts of the United States,
and where applicable, to the require-
ments of Section 12(i) of the Public
Utility Holding Company Act of 1935
(15 U.S.C. 791(i)).

§ 385.2102 Suspension (Rule 2102).
(a) After a hearing the Commission

may disqualify and deny, temporarily
or permanently, the privilege of ap-
pearing or practicing before it in any
way to a person who is found:

(1) Not to possess the requisite quali-
fications to represent others, or

(2) To have engaged in unethical or
improper professional conduct, or

(3) Otherwise to be not qualified.
(b) Contumacious conduct in a hear-

ing before the Commission or a pre-
siding officer will be grounds for exclu-
sion of any person from such hearing

and for summary suspension for the du-
ration of the hearing by the Commis-
sion or the presiding officer.

§ 385.2103 Appearance of former em-
ployees (Rule 2103).

(a) No person having served as a
member, officer, expert, administrative
law judge, attorney, accountant, engi-
neer, or other employee of the Commis-
sion may practice before or act as at-
torney, expert witness, or representa-
tive in connection with any proceeding
or matter before the Commission which
such person has handled, investigated,
advised, or participated in the consid-
eration of while in the service of the
Commission.

(b) No person having been so em-
ployed may within 1 year after his or
her employment has ceased, practice
before or act as attorney, expert wit-
ness, or representative in connection
with any proceeding or matter before
the Commission which was under the
official responsibility of such person,
as defined in 18 U.S.C. 202, while in the
service of the Commission.

(c) Nothing in paragraphs (a) and (b)
of this section prevents a former mem-
ber, officer, expert, administrative law
judge, attorney, accountant, engineer,
or other employee of the Commission
with outstanding scientific or techno-
logical qualifications from practicing
before or acting as an attorney or rep-
resentative in connection with a par-
ticular matter in a scientific or tech-
nological field if the Chairman of the
Commission makes a certification in
writing, published in the FEDERAL REG-
ISTER, that the national interest would
be served by such action or representa-
tion.

Subpart V—Ex Parte Communica-
tions; Separation of Functions

§ 385.2201 Ex parte communications
(Rule 2201).

In order to avoid all possibilities of
prejudice, real or apparent, to the pub-
lic interest and persons involved in
proceedings pending before the Com-
mission:

(a) Except as permitted in paragraph
(b) of this section, no person who is a
party to, or his or her counsel, agent,
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or other person acting on his or her be-
half, and no interceder in, any on-the-
record proceedings, shall submit ex
parte, off-the-record communications
to any member of the Commission or of
his or her personal staff, to the admin-
istrative law judge, or to any other em-
ployee of the Commission, regarding
any matter pending before the Com-
mission in any contested on-the-record
proceeding, and no Commissioner,
member of his or her personal staff,
Administrative Law Judge, or any
other employee of the Commission,
shall request or entertain any such ex
parte, off-the-record communications.
For the purposes of this section, the
term ‘‘ex parte communication’’ means
an oral or written communication rel-
ative to the merits of an on-the-record
proceeding pending before the Commis-
sion which is not on the public record
and with respect to which reasonable
prior notice to the parties is not given,
but it shall not include requests for
status reports on any matter or pro-
ceeding covered by this section; the
term ‘‘decisional employee’’ means a
commissioner or member of his or her
personal staff, an administrative law
judge, or any other employee of the
Commission who is or may be reason-
ably expected to be involved in the
decisional process of the proceeding;
the term ‘‘contested on-the-record pro-
ceedings’’ means a proceeding required
by statute, constitution, published
Commission rule or regulation or order
in a particular case, to be decided on
the basis of the record of a Commission
hearing, and in which a protest or a pe-
tition or notice to intervene in opposi-
tion to requested Commission action
has been filed; the term ‘‘interceder’’
shall include any individual outside the
Commission, whether in private or pub-
lic life, partnership, corporation, asso-
ciation, or other agency, other than a
party or an agent of a party, who vol-
unteers a communication.

(b) The prohibitions contained in
paragraph (a) of this section do not
apply to a communication:

(1) From an interceder who is a local,
State, or Federal agency which has no
official interest in and whose official
duties are not affected by the outcome
of the on-the-record proceedings before

the Commission to which the commu-
nication relates;

(2) From an interceder relating to
matters of procedure only;

(3) From a party to, or his or her
counsel, agent, or other person acting
on his or her behalf, in an on-the-
record proceeding, if the communica-
tion relates to matters of procedure
only and is directed to the Secretary of
the Commission, staff counsel, or any
other employee in the presence of or
with the prior approval of staff coun-
sel;

(4) From any person when otherwise
authorized by law;

(5) When the communication is be-
tween the staff counsel assigned to the
proceeding or, in the presence of or
after coordination with such staff
counsel, any other employee of the
Commission (except a decisional em-
ployee) and any party or counsel to
any party or parties to the proceeding
or, in the presence of or after coordina-
tion with such counsel or party, and
agent of any such party: Provided, That
any employee of the Commission who
may reasonably be expected to partici-
pate in the decisional process may
waive such participation by entering a
staff appearance in the proceeding: Pro-
vided further, That non-unanimous set-
tlement offers shall thereafter be
served on the participants in the pro-
ceeding prior to the submission of such
offers to the Commission;

(6) Which the participants agree may
be made on an ex parte basis;

(7) Related to routine safety, con-
struction, and operational inspections
of project works by the Commission
staff not undertaken to investigate or
study a matter pending in issue before
the Commission in any on-the-record
proceeding;

(8) Related to routine field audits of
the accounts or any books or records of
a company subject to the Commission’s
accounting requirements not under-
taken to investigate or study a matter
pending in issue before the Commission
in any on-the-record proceeding;

(9) Which relates solely to a request
for supplemental information or data
necessary for an understanding of fac-
tual materials contained in documents
filed with the Commission in a pro-
ceeding covered by this section and
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which is made in the presence of or
after coordination with counsel, except
a communication with a decisional em-
ployee, in the absence of waiver of par-
ticipation;

(10) The Commission may, by rule or
order, modify any provision of this sub-
part, or Rule 1415, as it applies to all or
part of a proceeding, to the extent per-
mitted by law. The prohibitions of
paragraph (a) of this section do not
apply to oil pipeline proceedings which
are governed by Rule 1415.

(c) All written communications pro-
hibited by paragraph (a) of this section,
sworn statements reciting the sub-
stance of all such oral communica-
tions, and all written responses and
sworn statements reciting the sub-
stance of all oral responses to such pro-
hibited communications must be deliv-
ered to the Secretary of the Commis-
sion who will place the communication
in public files associated with the case,
but separate from the material upon
which the Commission can rely in
reaching its decision. The Secretary
will serve such communications upon
parties to the proceeding. The Sec-
retary will also serve a copy of the
sworn statement to the communicator
and allow him or her a reasonable op-
portunity to file a response.

(d) A Commissioner, member of his or
her immediate staff, administrative
law judge, or any other employee of the
Commission who receives an oral offer
of any communication prohibited by
paragraph (a) of this section shall de-
cline to listen to such communication
and shall explain that the matter is
pending for determination. If unsuc-
cessful in preventing such communica-
tion, the recipient thereof shall advise
the communicator that he or she will
not consider the communication. The
recipient shall prepare a sworn state-
ment setting forth the substance of the
communication and the circumstances
thereof within 48 hours and deliver the
statement to the Secretary of the Com-
mission for compliance with the proce-
dures established in paragraph (c) of
this section.

(e) Requests for an opportunity to
rebut, on the record, any facts or con-
tentions contained in an ex parte com-
munication which the Secretary has
associated with the record may be filed

in writing with the Commission. The
Commission will grant such requests
only where it determines that the dic-
tates of fairness so require. Where the
communication contains assertions of
fact not a part of the record and of
which the Commission cannot take of-
ficial notice, the Commission in lieu of
receiving rebuttal material normally
will direct that the alleged factual as-
sertion on any proposed rebuttal be
disregarded in arriving at a decision.
Nor will the Commission normally per-
mit any rebuttal of ex parte endorse-
ments or oppositions by civic or other
organizations by the submission of
counter endorsements or oppositions.

(f) Upon receipt of a communication
knowingly made in violation of para-
graph (a) of this section, the Commis-
sion, administrative law judge, or
other employee presiding at the hear-
ing may require, to the extent con-
sistent with the interests of justice and
the policy of underlying statutes, the
communicator to show cause why his
or her claim or interest in the pro-
ceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(g) The prohibitions contained in this
section shall apply from the time at
which a proceeding is noticed for hear-
ing or the person responsible for such
communication has knowledge that it
will be noticed for hearing or at the
time at which a protest or a motion or
notice to intervene in opposition to re-
quested Commission action has been
filed, whichever occurs first.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 376, 49 FR 21707, May 23,
1984]

§ 385.2202 Separation of functions of
staff (Rule 2202).

In any proceeding in which a Com-
mission adjudication is made after
hearing, no officer, employee, or agent
assigned to work upon the investiga-
tion or trial of the proceeding or to as-
sist in the trial thereof, in that or any
factually related proceeding, shall par-
ticipate or advise as to the findings,
conclusion or decision, except as a wit-
ness or counsel in public proceedings.
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PART 388—INFORMATION AND
REQUESTS

Sec.
388.101 Scope.
388.102 Notice of proceedings.
388.103 Notice and publication of decisions,

rules, statements of policy, organization
and operations.

388.104 Informal advice from Commission
staff.

388.105 Procedures for press, television,
radio, and photographic coverage.

388.106 Requests for Commission records
available in the Public Reference Room.

388.107 Commission records exempt from
public disclosure.

388.108 Requests for Commission records not
available through the Public Reference
Room (FOIA requests).

388.109 Fees for record requests.
388.110 Procedure for appeal of denial of re-

quests for Commission records not pub-
licly available or not available through
the Public Reference Room, denial of re-
quests for fee waiver or reduction, and
denial of requests for expedited proc-
essing.

388.111 Procedures in event of subpoena.
388.112 Requests for privileged treatment of

documents submitted to the Commission.

AUTHORITY: 5 U.S.C. 301–305, 551, 552 (as
amended), 553–557; 42 U.S.C. 7101–7352.

SOURCE: Order 488, 53 FR 1473, Jan. 20, 1988,
unless otherwise noted.

§ 388.101 Scope.
This part prescribes the rules gov-

erning public notice of proceedings,
publication of decisions, requests for
informal advice from Commission staff,
procedures for press, television, radio
and photographic coverage, requests
for Commission records, requests for
confidential treatment of documents
submitted to the Commission, proce-
dures for responding to subpoenas seek-
ing documents or testimony from Com-
mission employees or former employ-
ees, fees for various requests for docu-
ments, and requests for reduction or
waiver of these fees.

§ 388.102 Notice of proceedings.
(a) Public sessions of the Commission

for taking evidence or hearing argu-
ment; public conferences and hearings
before a presiding officer; and public
conferences or hearings in substantive
rulemaking proceedings, will not be
held except upon notice.

(b) Notice of applications, com-
plaints, and petitions, is governed by
Rule 2009 (notice) in part 385 of this
chapter. Notice of applications for cer-
tificates of public convenience and ne-
cessity under section 7 of the Natural
Gas Act is governed by § 157.9 of this
chapter (notice of application). Notice
of public sessions and proceedings and
of meetings of the Commission is gov-
erned by Rule 2009 (notice) in part 385
of this chapter. Notice of hearings and
of initiation or pendency of rule-
making proceedings is governed by
Rule 1903 (notice in rulemaking pro-
ceedings) in part 385 of this chapter.
Notice of application under Part I of
the Federal Power Act for preliminary
permits and licenses is governed by
§§ 4.31 and 4.81 of this chapter (accept-
ance or rejection and contents). Notice
of proposed alterations or surrenders of
license under section 6 of the Federal
Power Act may be given by filing and
publication in the FEDERAL REGISTER
as stated in Rule 1903 (notice in rule-
making proceedings) in part 385 of this
chapter, and where deemed desirable by
the Commission, by local newspaper
advertisement. Notice of rates charged
and changes therein is governed by the
filing requirements of subchapters B
and E of this chapter (regulations
under the Federal Power Act and regu-
lations under the Natural Gas Act).
Other notice required by statute, rule,
regulation, or order, or deemed desir-
able, may be given by filing and publi-
cation in the FEDERAL REGISTER as
governed by Rule 1903 in part 385 of this
chapter (notice in rulemaking pro-
ceedings) or by service as governed by
Rule 2010 (service) in part 385 of this
chapter.

§ 388.103 Notice and publication of de-
cisions, rules, statements of policy,
organization and operations.

Service of intermediate and final de-
cisions upon parties to the proceedings
is governed by Rule 2010 (service) in
part 385 of this chapter. Descriptions of
the Commission’s organization, its
methods of operation, statements of
policy and interpretations, procedural
and substantive rules, and amendments
thereto will be filed with and published
in the FEDERAL REGISTER. Commission
opinions together with accompanying
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orders, Commission orders, and inter-
mediate decisions will be released to
the press and made available to the
public promptly. Copies of Commission
opinions, orders in the nature of opin-
ions, rulemakings and selected proce-
dural orders, and intermediate deci-
sions which have become final are pub-
lished in the Federal Energy Guidelines
and upon payment of applicable
charges, may be obtained from: Com-
merce Clearing House, Inc. 4025 West
Peterson Avenue, Chicago, Illinois
60646. Attention: Order Department.

§ 388.104 Informal advice from Com-
mission staff.

(a) The Commission staff provides in-
formal advice and assistance to the
general public and to prospective appli-
cants for licenses, certificates, and
other Commission authorizations.
Opinions expressed by the staff do not
represent the official views of the Com-
mission, but are designed to aid the
public and facilitate the accomplish-
ment of the Commission’s functions.
Inquiries may be directed to the chief
of the appropriate office or division.

(b) Any inquiry directed to the Chief
Accountant that requires a written re-
sponse must be accompanied by the fee
prescribed in § 381.301 of this chapter.

(c) A request directed to the Office of
the General Counsel for a legal inter-
pretation of any statute or imple-
menting regulation under the jurisdic-
tion of the Commission must be accom-
panied by the fee prescribed in § 381.305
of this chapter.

[53 FR 15383, Apr. 29, 1988]

§ 388.105 Procedures for press, tele-
vision, radio, and photographic cov-
erage.

(a) The Commission issues news re-
leases on major applications, decisions,
opinions, orders, rulemakings, new
publications, major personnel changes,
and other matters of general public in-
terest. Releases are issued by and
available to the media from the Office
of External Affairs. Releases may be
obtained by the public through the
Public Reference Room.

(b) Press, television, radio and photo-
graphic coverage of Commission pro-
ceedings is permitted as follows:

(1) Press tables are located in each
hearing room, and all sessions of hear-
ings are open to the press, subject to
standards of conduct applicable to all
others present;

(2) Television, movie and still cam-
eras, and recording equipment are per-
mitted in hearing rooms prior to the
opening of a hearing or oral arguments,
and during recesses, upon prior ar-
rangement with the Commission or
presiding administrative law judge. All
equipment must be removed from the
room before hearings or oral argu-
ments begin or resume;

(3) Television, movie and still cam-
eras, and recording equipment may not
be used while hearings and oral argu-
ments before administrative law judges
are in progress;

(4) Television and press cameras and
recording equipment may be used at
Commission press conferences under
prior arrangement with the Office of
External Affairs, provided their use
does not interfere with the orderly con-
duct of the press conference;

(5) Regulations pertaining to the use
of television, movie and still cameras,
and recording equipment in in connec-
tion with the Commission’s open public
meetings under the Government in the
Sunshine Act are found in § 375.203 of
this chapter.

§ 388.106 Requests for Commission
records available in the Public Ref-
erence Room.

(a)(1) A Public Reference Room is
maintained at the Commission’s head-
quarters and is open during regular
business hours as provided in
§ 375.101(c) of this chapter. Documents
may be obtained in person or in writing
from the Public Reference Room by
reasonably describing the records
sought.

(2) Documents created by FERC on or
after November 1, 1996, or earlier in
some instances, also are electronically
available on the Commission’s World
Wide Web site, (www.ferc.fed.us), and
the Bulletin Board Network. All public
documents created or received by the
Commission since November 1995 will
be electronically available upon imple-
mentation of the Records and Informa-
tion Management System (RIMS) on
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the Web. These may be accessed in per-
son using a personal computer in the
Public Reference Room, or by using a
personal computer with a modem at a
remote location.

(b) The public records of the Commis-
sion that are available for inspection
and copying upon request in the Public
Reference Room, or are otherwise
available under paragraph (a)(2) of this
section, include:

(1) Applications, declarations, com-
plaints, petitions, and other papers
seeking Commission action;

(2) Financial, statistical, and other
reports to the Commission, power sys-
tem statements of claimed cost of li-
censed projects, original cost and re-
classification studies, proposed ac-
counting entries, certificates of notifi-
cation (under section 204(e) of the Fed-
eral Power Act), rates or rate schedules
and related data and concurrences, and
other filings and submittals to the
Commission in compliance with the re-
quirements of any statute, executive
order, or Commission rule, regulation,
order, license, or permit;

(3) Answers, replies, responses, objec-
tions, protests, motions, stipulations,
exceptions, other pleadings, notices,
certificates, proofs of service, tran-
scripts of oral arguments, and briefs in
any matter of proceeding;

(4) Exhibits, attachments and appen-
dices to, amendments and corrections
of, supplements to, or transmittals or
withdrawals of any of the foregoing;

(5) All parts of the formal record in
any matter or proceeding set for for-
mal or statutory hearing, and any
Commission correspondence related
thereto;

(6) Presiding officer actions, cor-
respondence, and memoranda to or
from others, with the exception of in-
ternal communications within the Of-
fice of Administrative Law Judges:

(7) Commission orders, notices, find-
ings, opinions, determinations, and
other actions in a matter or pro-
ceeding;

(8) Commission correspondence relat-
ing to any furnishing of data or infor-
mation, except to or by another
branch, department, or agency of the
Government;

(9) Commission correspondence with
respect to the furnishing of data, infor-

mation, comments, or recommenda-
tions to or by another branch, depart-
ment, or agency of the Government
where furnished to satisfy a specific re-
quirement of a statute or where made
public by that branch, department or
agency;

(10) Staff reports on statements of
claimed cost by licensees when such re-
ports have been served on the licensee;

(11) Commission correspondence on
interpretation of the Uniform System
of Accounts and letters on such inter-
pretation signed by the Chief Account-
ant and sent to persons outside the
Commission;

(12) Commission correspondence on
the interpretation or applicability of
any statute, rule, regulation, order, li-
cense, or permit issued or administered
by the Commision, and letters of opin-
ion on that subject signed by the Gen-
eral Counsel and sent to persons out-
side the Commission;

(13) Copies of the filings, certifi-
cations, pleadings, records, briefs, or-
ders, judgments, decrees, and mandates
in court proceedings to which the Com-
mission is a party and the correspond-
ence with the courts or clerks of court;

(14) The Commission’s Directives
System;

(15) The Commission’s opinions, deci-
sions, orders and rulemakings;

(16) Reports, decisions, maps, and
other information on electric power
and natural gas industries;

(17) Subject index of major Commis-
sion actions;

(18) Annual report to Congress in
which the Commission’s operations
during a past fiscal year are described;
and

(19) Statements of policy and inter-
pretations which have been adopted by
the Commission and are not published
in the FEDERAL REGISTER;

(20) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(21)(i) Copies of all records released
under § 388.108, which, because of their
nature and subject, the Director of the
Office of External Affairs has deter-
mined are likely to be requested again,
and

(ii) An index of the records so des-
ignated;
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(22) Reference materials and guides
for requesting Commission records as
required by 5 U.S.C. § 552(g), as amend-
ed; and

(23) Commission correspondence re-
lating to the foregoing.

(c) For purposes of this section,
(1) Commission correspondence includes

written communications and enclo-
sures, in hard copy or electronic for-
mat, received from others outside the
staff and intended for the Commission
or sent to others outside the staff and
signed by the Chairman, a Commis-
sioner, the Secretary, the Executive
Director, or other authorized official,
except those which are personal.

(2) Formal record includes:
(i) Filings and submittals in a matter

or proceeding,
(ii) Any notice or Commission order

initiating the matter or proceeding,
and

(iii) If a hearing is held, the designa-
tion of the presiding officer, transcript
of hearing, exhibits received in evi-
dence, exhibits offered but not received
in evidence, offers of proof, motions,
stipulations, subpoenas, proofs or serv-
ice, references to the Commission, and
determinations made by the Commis-
sion thereon, certifications to the Com-
mission, and anything else upon which
action of the presiding officer or the
Commission may be based.
The formal record does not include pro-
posed testimony or exhibits not offered
or received in evidence.

(3) Matter or proceeding means the
Commission’s elucidation of the rel-
evant facts and applicable law, consid-
eration thereof, and action thereupon
with respect to a particular subject
within the Commission’s jurisdiction,
initiated by a filing or submittal or a
Commission notice or order.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended by Order 597, 63 FR 5453, Feb. 3,
1998]

§ 388.107 Commission records exempt
from public disclosure.

The following records are exempt
from disclosure.

(a)(1) Records specifically authorized
under criteria established by an Execu-
tive order to be kept secret in the in-
terest of national defense or foreign
policy, and

(2) Those records are in fact properly
classified pursuant to such Executive
order;

(b) Records related solely to the in-
ternal personnel rules and practices of
an agency;

(c) Records specifically exempted
from disclosure by statute, provided
that such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue, or

(2) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(e) Interagency or intraagency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(1) Could reasonably be expected to
interfere with enforcement pro-
ceedings,

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion,

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

(4) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source,

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
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investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(h) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended by Order 597, 63 FR 5453, Feb. 3,
1998]

§ 388.108 Requests for Commission
records not available through the
Public Reference Room (FOIA re-
quests).

(a)(1) Except as provided in para-
graph (a)(2) of this section, a person
may request access to Commission
records, including records maintained
in electronic format, that are not
available through the Public Reference
Room, by using the following proce-
dures:

(i) The request must be in writing,
addressed to the Director, Office of Ex-
ternal Affairs, and clearly marked
‘‘Freedom of Information Act Re-
quest.’’

(ii) The request must include:
(A) A statement by the requester of a

willingness to pay a reasonable fee or
fees not to exceed a specific amount, or

(B) A request for waiver or reduction
or fees.

(iii) The request must identify the
fee category of the request, consistent
with the provisions of § 388.109(b) (1)
and (2).

(2) A request that fails to provide the
identification required in paragraph
(a)(1)(iii) of this section will not be
processed until the Director, Office of
External Affairs, can ascertain the re-
quester’s fee category.

(3) A request for records received by
the Commission not addressed and
marked as indicated in paragraph
(a)(1)(i) of this section will be so ad-
dressed and marked by Commission
personnel as soon as it is properly iden-
tified, and forwarded immediately to
the Director, Office of External Affairs.

(4) Requests made pursuant to this
section will be considered to be re-
ceived upon actual receipt by the Di-
rector, Office of External Affairs, un-

less otherwise indicated in paragraph
(a)(5) of this section.

(5) Except for the purpose of making
a determination regarding expedited
processing under paragraph (d)(3) of
this section, no request will be deemed
received while there is an unresolved
fee waiver issue under § 388.109(b)(6),
unless the requester has provided a
written statement agreeing to pay
some or all fees pending the outcome of
the waiver question.

(b)(1) Multitrack processing. Upon re-
ceipt of a request, the Director, Office
of External Affairs, will place the re-
quest in one of three tracks for proc-
essing:

(i) Track One—records that are read-
ily identifiable and were previously
cleared for release (including those
subject to multiple requests and placed
in the Public Reference Room);

(ii) Track Two—records that are
readily identifiable, and require lim-
ited review; and

(iii) Track Three—complex and/or vo-
luminous records requiring a signifi-
cant search and/or review.

(2) Each track specified in paragraph
(b)(1) of this section will be processed
on a first in, first out basis, where
practicable. A requester may modify a
request to obtain processing on a faster
track.

(c)(1) Timing of response. Except as
provided in paragraphs (c)(4) and (d)(3)
of this section, within 20 working days
after receipt of the request for agency
records, the Director, Office of Exter-
nal Affairs, will comply with the re-
quest or deny the request in whole or
in part, and will notify the requester of
the determination, of the reasons for a
decision to withhold any part of a re-
quested document, and of the right of
the requester to appeal any adverse de-
termination in writing to the General
Counsel or General Counsel’s designee.

(2) The Director, Office of External
Affairs, will attempt to provide records
in the form or format requested, where
feasible, but will not provide more than
one copy of any record to a requester.

(3) Any determination by the Direc-
tor, Office of External Affairs, to with-
hold information will, where feasible,
indicate the approximate volume of in-
formation withheld, and will indicate,
for partially-released materials, where
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redactions have been made, unless to
do so would harm an interest protected
by a FOIA exemption.

(4) The time limit for the initial de-
termination required by paragraph
(c)(1) of this section may be extended
as set forth in § 388.110(b).

(d)(1) Expedited processing. A re-
quester may seek expedited processing
on the basis of a compelling need. Ex-
pedited processing will be granted if
the requester demonstrates that:

(i) Failure to obtain the records on
an expedited basis can reasonably be
expected to pose an imminent threat to
the life or physical safety of an indi-
vidual, or

(ii) In the case of a requester pri-
marily engaged in the dissemination of
information, there is an urgency to in-
form the public concerning Federal
Government activity.

(2) A request for expedited processing
under this section must be supported
with detailed credible documentation,
including a statement certified to be
true and correct to the requester’s best
knowledge and belief.

(3) The Director, Office of External
Affairs, will decide within 10 calendar
days of receipt of the request whether
it is eligible for expedited processing.
The Director will notify the requester
of the reasons for denial of expedited
processing and of the right of the re-
quester to appeal to the General Coun-
sel or General Counsel’s designee.

(e) The procedure for appeal of denial
of a request for Commission records, or
denial of a request for expedited proc-
essing, is set forth in § 388.110.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended by Order 562, 58 FR 62521, Nov. 29,
1993; Order 597, 63 FR 5453, Feb. 3, 1998]

§ 388.109 Fees for record requests.
(a) Fees for records available through

the Public Reference Room—(1) General
rule. The fee for finding and duplicating
records available in the Commission’s
Public Reference Room will vary de-
pending on the size and complexity of
the request. A schedule of fees for such
services is prescribed annually. A per-
son can obtain a copy of the schedule
of fees in person or by mail from the
Public Reference Room. Copies of docu-
ments also may be made on self-service
duplicating machines located in the

Public Reference Room. In addition,
copies of data extracted from the Com-
mission’s files through electronic
media are available on a reimbursable
basis, upon written request to the Pub-
lic Reference Room.

(2) Stenographic reports of Commis-
sion hearings are made by a private
contractor. Interested persons may ob-
tain copies of public hearing tran-
scripts from the contractor at prices
set in the contract, or through the
search and duplication service noted
above. Copies of the contract are avail-
able for public inspection in the Public
Reference Room.

(3) Copies of transcripts, electronic
recordings, or minutes of Commission
meetings closed to public observation
containing material nonexempt pursu-
ant to § 375.206(f) of this chapter are
also available at the actual cost of du-
plication or transcription.

(4) The public may purchase hard
copies of certain documents from the
Commission’s Records Information
Management System (RIMS). The fee
is 15 cents per page. There will be no
charge for requests consisting of 10 or
fewer pages.

(5) Except for requests for certifi-
cation by Government agencies, cer-
tification of copies of official Commis-
sion records must be accompanied by a
fee of $5.00 per document. Inquiries and
orders may be made to the Public Ref-
erence Room in person or by mail.

(b) Fees for records not available
through the Public Reference Room
(FOIA requests). The cost of duplication
of records not available in the Public
Reference Room will depend on the
number of documents requested, the
time necessary to locate the docu-
ments requested, and the category of
the persons requesting the records. The
procedures for appeal of requests for
fee waiver or reduction are set forth in
§ 388.110.

(1) Definitions. For the purpose of
paragraph (b) of this section:

(i) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers commercial, trade, or
profit interests as these phrases are
commonly known or have been inter-
preted by the courts in the context of
the Freedom of Information Act;
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(ii) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program of scholarly research;

(iii) Noncommercial scientific institu-
tion refers to an institution that is not
operated on a commercial basis and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry;

(iv) Representative of the news media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when the periodicals can qualify as dis-
seminations of ‘‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not intended to be
all-inclusive. Moreover, as traditional
methods of news delivery evolve (e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media may be in-
cluded in this category. A freelance
journalist may be regarded as working
for a news organization if the jour-
nalist can demonstrate a solid basis for
expecting publication through that or-
ganization, even though the journalist
is not actually employed by the news
organization. A publication contract
would be the clearest proof, but the
Commission may also look to the past
publication record of a requester in
making this determination.

(2) Fees. (i) If documents are re-
quested for commercial use, the Com-
mission will charge the employee’s
hourly pay rate plus 16 percent for ben-
efits for document search time and for
document review time, and 15 cents per
page for duplication. Commercial use
requests are not entitled to two hours

of free seach time or 100 free pages of
reproduction of documents.

(ii) If documents are not sought for
commercial use and the request is
made by an educational or
noncommerical scientific institution,
whose purpose is scholarly or scientific
research, or a representative of the
news media, the Commission will
charge 15 cents per page for duplica-
tion. There is no charge for the first 100
pages.

(iii) For a request not described in
paragraphs (b)(2)(i) or (ii) of this sec-
tion the Commission will charge the
employee’s hourly pay rate plus 16 per-
cent for benefits for document search
time and 15 cents per page for duplica-
tion. There is no charge for the first 100
pages of reproduction and the first two
hours of search time will be furnished
without charge.

(iv) The Director, Office of External
Affairs, will normally provide docu-
ments by regular mail, with postage
prepaid by the Commission. However,
the requester may authorize special de-
livery, such as express mail, at the re-
quester’s own expense.

(v) The Commission, or its designee,
may establish minimum fees below
which no charges will be collected, if it
determines that the costs of routine
collection and processing of the fees
are likely to equal or exceed the
amount of the fees. If total fees as-
sessed by Commission staff for a Free-
dom of Information Act request are
less than the appropriate threshold,
the Commission may not charge the re-
questers.

(vi) Payment of fees must be by
check or money order made payable to
the U.S. Treasury.

(vii) Requesters may not file mul-
tiple requests at the same time, each
seeking portions of a document or doc-
uments, solely in order to avoid pay-
ment of fees. When the Commission
reasonably believes that a requester, or
a group of requesters acting in concert,
is attempting to break a request down
into a series of requests for the purpose
of evading assessment of fees, or other-
wise reasonably believes that two or
more requests constitute a single re-
quest, the Commission may aggregate
any such requests and charge the re-
quester accordingly. The Commission

VerDate 23<MAR>99 06:46 Apr 20, 1999 Jkt 183054 PO 00000 Frm 00940 Fmt 8010 Sfmt 8010 Y:\SGML\183054T.XXX pfrm07 PsN: 183054T



949

Federal Energy Regulatory Commission § 388.109

will not aggregate multiple requests on
unrelated subjects from a requester.
Aggregated requests may qualify for an
extension of time under § 388.110(b).

(3) Fees for unsuccessful search. The
Commission may assess charges for
time spent searching, even if it fails to
locate the records, or if records located
are determined to be exempt from dis-
closure. If the Commission estimates
that search charges are likely to ex-
ceed $25, it will notify the requester of
the estimated amount of search fees,
unless the requester has indicated in
advance willingness to pay fees as high
as those anticipated. The requester can
meet with Commission personnel with
the object of reformulating the request
to meet his or her needs at a lower
cost.

(4) Interest—notice and rate. The Com-
mission will assess interest charges on
an unpaid bill starting on the 31st day
following the day on which the billing
was sent. Interest will be at the rate
prescribed in 31 U.S.C. 3717 and will ac-
crue from the date of the billing.

(5) Advance payments. The Commis-
sion will require a requester to make
an advance payment, i.e., payment be-
fore work is commenced or continued
on a request, if:

(i) The Commission estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250. The Commission
will notify the requester of the esti-
mated cost and either require satisfac-
tory assurance of full payment where
the requester has a history of prompt
payment of fees, or require advance
payment of the charges if a requester
has no history of payment; or

(ii) A requester has previously failed
to pay a fee charged in a timely fash-
ion. The Commission will require the
requester to pay the full amount owed
plus any applicable interest, and to
make an advance payment of the full
amount of the estimated fee before the
Commission will begin to process a new
request or a pending request from that
requester. When the Commission re-
quires advance payment or an agree-
ment to pay under this paragraph, or
under § 388.108(a)(5), the administrative
time limits prescribed in this part will
begin only after the Commission has

received the required payments, or
agreements.

(c) Fee reduction or waiver. (1) Any fee
described in this section may be re-
duced or waived if the requester dem-
onstrates that disclosure of the infor-
mation sought is:

(i) In the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government, and

(ii) Not primarily in the commercial
interest of the requester.

(2) The Commission will consider the
following criteria to determine the
public interest standard:

(i) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government;

(ii) Whether the disclosure is likely
to contribute to an understanding of
government operations or activities;

(iii) Whether disclosure of the re-
quested information will contribute to
public understanding; and

(iv) Whether the disclosure is likely
to contribute significantly to public
understanding of government oper-
ations or facilities.

(3) The Commission will consider the
following criteria to determine the
commercial interest of the requester:

(i) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and, if so

(ii) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(4) This request for fee reduction or
waiver must accompany the initial re-
quest for records and will be decided
under the same procedures used for
record requests.

(d) Debt collection. The Commission
will use the authorities mandated in
the Debt Collection Act of 1982, 31
U.S.C. 3711, 3716–3719 (1982), including
disclosure to consumer reporting agen-
cies and use of collection agencies,
where appropriate, to encourage pay-
ment of outstanding unpaid FOIA in-
voices.

(e) Annual adjustment of fees—(1) Up-
date and publication. The Commission,
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by its designee, the Executive Director,
will update the fees established in this
section each fiscal year. The Executive
Director will publish the fees in the
FEDERAL REGISTER.

(2) Payment of updated fees. The fee
applicable to a particular Freedom of
Information Act request will be the fee
in effect on the date that the request is
received.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended by Order 597, 63 FR 5454, Feb. 3,
1998]

§ 388.110 Procedure for appeal of de-
nial of requests for Commission
records not publicly available or
not available through the Public
Reference Room, denial of requests
for fee waiver or reduction, and de-
nial of requests for expedited proc-
essing.

(a)(1) A person whose request for
records, request for fee waiver or re-
duction, or request for expedited proc-
essing is denied in whole or part may
appeal that determination to the Gen-
eral Counsel or General Counsel’s des-
ignee within 45 days of the determina-
tion. Appeals filed pursuant to this sec-
tion must be in writing, addressed to
the General Counsel of the Commis-
sion, and clearly marked ‘‘Freedom of
Information Act Appeal.’’ Such an ap-
peal received by the Commission not
addressed and marked as indicated in
this paragraph will be so addressed and
marked by Commission personnel as
soon as it is properly identified and
then will be forwarded to the General
Counsel. Appeals taken pursuant to
this paragraph will be considered to be
received upon actual receipt by the
General Counsel.

(2) The General Counsel or the Gen-
eral Counsel’s designee will make a de-
termination with respect to any appeal
within 20 working days after the re-
ceipt of such appeal. An appeal of the
denial of expedited processing will be
considered as expeditiously as possible
within the 20 working day period. If, on
appeal, the denial of the request for
records, fee reduction, or expedited
processing is upheld in whole or in
part, the General Counsel or the Gen-
eral Counsel’s designee will notify the
person making the appeal of the provi-
sions for judicial review of that deter-
mination.

(b)(1) Extension of time. In unusual
circumstances, the time limits pre-
scribed for making the initial deter-
mination pursuant to § 388.108 and for
deciding an appeal pursuant to this
section may be extended by up to 10
working days, by the Secretary, who
will send written notice to the re-
quester setting forth the reasons for
such extension and the date on which a
determination or appeal is expected to
be dispatched.

(2) The extension permitted by para-
graph (b)(1) of this section may be
made longer than 10 working days
when the Commission notifies the re-
quester within the initial response
time that the request cannot be proc-
essed in the specified time, and the re-
quester is provided an opportunity to
limit the scope of the request to allow
processing within 20 working days; or
to arrange with the Commission an al-
ternative time frame.

(3) Two or more requests aggregated
into a single request under
§ 388.109(b)(2)(vii) may qualify for an ex-
tension of time if the requests, as ag-
gregated, otherwise satisfy the unusual
circumstances specified in this section.

(4) Unusual circumstances means:
(i) The need to search for and collect

the requested records from field facili-
ties or other establishments that are
separate from the office processing the
requests;

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(iii) The need for consultation, which
will be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended by Order 597, 63 FR 5455, Feb. 3,
1998]

§ 388.111 Procedures in event of sub-
poena.

(a)(1) The procedures specified in this
section will apply to all subpoenas di-
rected to Commission employees that
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relate in any way to the employees’ of-
ficial duties. These procedures will also
apply to subpoenas directed to former
Commission employees if the sub-
poenas seek nonpublic materials or in-
formation acquired during Commission
employment. The provisions of para-
graph (c) of this section will also apply
to subpoenas directed to the Commis-
sion.

(2) For purposes of this section,
(i) Employees, except where otherwise

specified, includes ‘‘special government
employees’’ and other Commission em-
ployees; and

(ii) Nonpublic includes any material
or information which is exempt from
availability for public inspection and
copying;

(iii) Special government employees in-
cludes consultants and other employ-
ees as defined by section 202 of Title 18
of the United States Code.

(iv) Subpoena means any compulsory
process in a case or matter, including a
case or matter to which the Commis-
sion is not a party;

(b) Any employee who is served with
a subpoena must promptly advise the
General Counsel of the Commission of
the service of the subpoena, the nature
of the documents or information
sought, and all relevant facts and cir-
cumstances. Any former employee who
is served with a subpoena that con-
cerns nonpublic information shall
promptly advise the General Counsel of
the Commission of the service of the
subpoena, the nature of the documents
or information sought, and all relevant
facts and circumstances.

(c) A party causing a subpoena to be
issued to the Commission or any em-
ployee or former employee of the Com-
mission must furnish a statement to
the General Counsel of the Commis-
sion. This statement must set forth the
party’s interest in the case or matter,
the relevance of the desired testimony
or documents, and a discussion of
whether the desired testimony or docu-
ments are reasonably available from
other sources. If testimony is desired,
the statement must also contain a gen-
eral summary of the testimony and a
discussion of whether Commission
records could be produced and used in
lieu of testimony. Any authorization
for testimony will be limited to the

scope of the demand as summarized in
such statement.

(d) Commission records or informa-
tion which are not part of the public
record will be produced only upon au-
thorization by the Commission.

(e) The Commission or its designee
will consider and act upon subpoenas
under this section with due regard for
statutory restrictions, the Commis-
sion’s Rules of Practice and Procedure,
and the public interest, taking into ac-
count factors such as applicable privi-
leges including the deliberative process
privilege; the need to conserve the
time of employees for conducting offi-
cial business; the need to avoid spend-
ing the time and money of the United
States for private purposes; the need to
maintain impartiality between private
litigants in cases where a substantial
government interest is not involved;
and the established legal standards for
determining whether justification ex-
ists for the disclosure of confidential
information and records.

(f) The Commission authorizes the
General Counsel or the General Coun-
sel’s designee to make determinations
under this section.

§ 388.112 Requests for privileged treat-
ment of documents submitted to the
Commission.

(a) Scope. Any person submitting a
document to the Commission may re-
quest privileged treatment by claiming
that some or all of the information
contained in a particular document is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act, 5 U.S.C. 552, and
should otherwise be withheld from pub-
lic disclosure.

(b) Procedures. A person claiming
that information is privileged under (a)
of this section must file:

(1) For documents submitted in hard
copy,

(i) A written statement requesting
privileged treatment for some or all of
the information in a document, and the
justification for nondisclosure of the
information;

(ii) The original document, boldly in-
dicating on the front page ‘‘Contains
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Privileged Information—Do Not Re-
lease’’ and identifying within the docu-
ment the information for which the
privileged treatment is sought;

(iii) Fourteen copies of the document
without the information for which
privileged treatment is sought, and
with a statement indicating that infor-
mation has been removed for privileged
treatment;

(iv) The name, title, address, tele-
phone number, and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Commission.

(2) For documents submitted on elec-
tronic media,

(i) A written statement requesting
privileged treatment for some or all of
the information on the electronic
media, and the justification for non-
disclosure of the information;

(ii) One copy of a complete filing on
the electronic media marked ‘‘Contains
Privileged Information—Do Not Re-
lease’’ and identifying on the
electornic media only the information
for which the privileged treatment is
sought with one paper copy also
marked ‘‘Contains Privileged Informa-
tion—Do Not Release’’;

(iii) One copy of the electronic media
without the information for which
privileged treatment is sought and
with a statement that information has
been removed for privileged treatment
with fourteen paper copies without the
information for which privileged treat-
ment is sought; and

(iv) The name, title, address, tele-
phone number and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Commission.

(c) Effect of privilege claim—(1) For
documents filed with the Commission. (i)
The Secretary of the Commission will
place documents for which privileged
treatment is sought in accordance with
paragraph (b)(1)(ii) of this section in a
nonpublic file, while the request for
privileged treatment is pending. By
placing documents in a nonpublic file,
the Commission is not making a deter-
mination on any claim for privilege.
The Commission retains the right to
make determinations with regard to

any claim of privilege, and the discre-
tion to release information as nec-
essary to carry out its jurisdictional
responsibilities.

(ii) The Secretary of the Commission
will place the request for privileged
treatment described in paragraph (b)(1)
of this section and a copy of the origi-
nal document described in paragraph
(b)(1)(iii) of this section in a public file,
while the request for privilege treat-
ment is pending.

(2) For documents submitted to Commis-
sion staff. The notification procedures
of paragraphs (d) (e) and (f) of this sec-
tion will be followed by staff before
making a document public.

(d) Notification of request and oppor-
tunity to comment. When a FOIA re-
quester seeks a document for which
privilege is claimed, the Commission
official who will decide whether to
make the document public will notify
the person who submitted the docu-
ment and give the person an oppor-
tunity (at least five days) in which to
comment in writing on the request. A
copy of this notice will be sent to the
FOIA requester.

(e) Notification before release. Notice
of a decision by the Director, Office of
External Affairs, the Chairman of the
Commission, the General Counsel or
General Counsel’s designee, a presiding
officer in a proceeding under part 385 of
this chapter, or any other appropriate
official to deny a claim of privilege, in
whole or in part, will be given to any
person claiming that information is
privileged no less than five days before
public disclosure. The notice will brief-
ly explain why the person’s objections
to disclosure are not sustained by the
Commission. A copy of this notice will
be sent to the FOIA requester.

(f) Notification of suit in Federal courts.
When a FOIA requester brings suit to
compel disclosure of confidential com-
mercial information, the Commission
will notify the person who submitted
documents containing confidential
commercial information of the suit.

[Order 488, 53 FR 1473, Jan. 20, 1988, as
amended at 53 FR 15032, Apr. 27, 1988; Order
448–A, 54 FR 47761, Nov. 17, 1989; Order 562, 58
FR 62521, Nov. 29, 1993; Order 597, 63 FR 5455,
Feb. 3, 1998]
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PART 389—OMB CONTROL NUM-
BERS FOR COMMISSION INFOR-
MATION COLLECTION REQUIRE-
MENTS

AUTHORITY: 44 U.S.C. 3501–3520.

§ 389.101 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

(a) Purpose. This part collects and
displays control numbers assigned to
information collection requirements of
the Commission by the Office of Man-
agement and Budget (OMB) pursuant
to the Paperwork Reduction Act of
1980. This part fulfills the requirements
of section 3507(f) of the Paperwork Re-
duction Act, which requires that agen-
cies display a current control number
assigned by the Director of OMB for
each agency information collection re-
quirement.

(b) Display.

18 CFR part or section where the
information collection requirement

is located

Current OMB control
number (all numbers

begin with 1902–)

2.19 ................................................ 0058, 0015
2.55 ................................................ 0161
2.56a .............................................. 0055
2.69 ................................................ 0060
2.75 ................................................ 0052
2.76 ................................................ 0051, 0052, 0055
2.77 ................................................ 0051, 0052, 0055
2.78 ................................................ 0066
2.79 ................................................ 0060
2.80 ................................................ 0128
Part 4 Subpart D ........................... 0073
Part 4 Subpart E ............................ 0058
Part 4 Subpart F ............................ 0058
Part 4 Subpart G ........................... 0115
Part 4 Subpart H ........................... 0115
Part 4 Subpart J ............................ 0115
Part 4 Subpart L ............................ 0058
Part 4 Subpart L ............................ 0115
Part 4 Subpart M ........................... 0136
4.30 ................................................ 0073
4.31 ................................................ 0073
4.32 ................................................ 0058, 0073, 0115, 0136
4.33 ................................................ 0073
4.34 ................................................ 0073
4.80 ................................................ 0073
4.81 ................................................ 0073
4.82 ................................................ 0073
Part 6 ............................................. 0068
Part 9 ............................................. 0069
11.3(c) ............................................ 0136
11.3(d) ........................................... 0136
11.4(b) ........................................... 0136
11.16 .............................................. 0087
16.1 ................................................ 0058, 0115
16.14 .............................................. 0058, 0115
16.15 .............................................. 0058, 0115
16.16 .............................................. 0058, 0115
24.1 ................................................ 0079
Part 33 ........................................... 0082
Part 34 ........................................... 0043

18 CFR part or section where the
information collection requirement

is located

Current OMB control
number (all numbers

begin with 1902–)

Part 35 Subpart A .......................... 0096
35.12 .............................................. 0096
35.13 .............................................. 0096
35.26 .............................................. 0096
35.27 .............................................. 0096
35.30 .............................................. 0096
Part 45 ........................................... 0083
46.3 ................................................ 0114
46.6 ................................................ 0099
Part 101 ......................................... 0021, 0029
Part 116 ......................................... 0021
Part 125 ......................................... 0098
141.1 .............................................. 0021
141.2 .............................................. 0029
141.14 ............................................ 0106
141.51 ............................................ 0140
141.61 ............................................ 0024
Part 152 ......................................... 0116
Part 153 ......................................... 0062
Part 154 ......................................... 0052
154.38 ............................................ 0070
154.52 ............................................ 0070
154.61 ............................................ 0070
154.62 ............................................ 0070
154.63 ............................................ 0070
154.64 ............................................ 0070
154.65 ............................................ 0070
154.66 ............................................ 0070
154.67 ............................................ 0070
154.91 ............................................ 0055
154.92 ............................................ 0055
154.93 ............................................ 0055
154.94 ............................................ 0055
154.94(k) ........................................ 0057
154.95 ............................................ 0055
154.96 ............................................ 0055
154.97 ............................................ 0055
154.98 ............................................ 0055
154.99 ............................................ 0055
154.100 .......................................... 0055
154.101 .......................................... 0055
154.102 .......................................... 0055
154.103 .......................................... 0055
154.104 .......................................... 0055
154.105 .......................................... 0055
154.106 .......................................... 0055
154.107 .......................................... 0055
154.108 .......................................... 0055
154.109 .......................................... 0055
154.110 .......................................... 0055
154.111(a)(3) ................................. 0070
154.301 .......................................... 0070
154.303 .......................................... 0070
154.304 .......................................... 0070
154.305 .......................................... 0070
154.306 .......................................... 0070
154.308 .......................................... 0070
154.309 .......................................... 0070
154.310 .......................................... 0070
Part 156 ......................................... 0061
Part 157 ......................................... 0052
157.5 .............................................. 0060
157.6 .............................................. 0060
157.7 .............................................. 0060
157.8 .............................................. 0060
157.9 .............................................. 0060
157.10 ............................................ 0060
157.11 ............................................ 0060
157.12 ............................................ 0060
157.13 ............................................ 0060
157.14 ............................................ 0128
157.15 ............................................ 0060
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18 CFR part or section where the
information collection requirement

is located

Current OMB control
number (all numbers

begin with 1902–)

157.16 ............................................ 0060
157.17 ............................................ 0060
157.18 ............................................ 0060
157.20 ............................................ 0060
157.21 ............................................ 0051, 0060
157.23 ............................................ 0052
157.24 ............................................ 0052
157.25 ............................................ 0052
157.26 ............................................ 0052
157.27 ............................................ 0052
157.28 ............................................ 0052
157.30 ............................................ 0051
157.40 ............................................ 0052
157.100 .......................................... 0005, 0051, 0052
157.102 .......................................... 0060
157.103 .......................................... 0060, 0070
157.201 .......................................... 0060
157.202 .......................................... 0060
157.203 .......................................... 0060
157.204 .......................................... 0060
157.205 .......................................... 0060
157.206 .......................................... 0060
157.207 .......................................... 0060
157.208 .......................................... 0060
157.209 (e)(3), (e)(4) ..................... 0060
157.210 .......................................... 0060
157.211 .......................................... 0060
157.212 .......................................... 0060
157.213 .......................................... 0060
157.214 .......................................... 0060
157.215 .......................................... 0060
157.216 .......................................... 0060
157.217 .......................................... 0060
157.218 .......................................... 0060
157.301 .......................................... 0055
Part 158 ......................................... 0098
159.1 .............................................. 0060
160.1 .............................................. 0098
161.3 .............................................. 0157
Part 201 ......................................... 0028, 0030
Part 216 ......................................... 0028
Part 225 ......................................... 0098
Part 250 ......................................... 0052
250.5 .............................................. 0055
250.7 .............................................. 0051
250.8 .............................................. 0055
250.9 .............................................. 0055
250.10 ............................................ 0052
250.13 ............................................ 0008
250.14 ............................................ 0036, 0055
250.15 ............................................ 0086
250.16 ............................................ 0157
260.1 .............................................. 0028
260.2 .............................................. 0030
260.3 .............................................. 0032
260.4 .............................................. 0027
260.7 .............................................. 0037
260.8 .............................................. 0005
260.9 .............................................. 0004
260.11 ............................................ 0026
260.12 ............................................ 0025
260.15 ............................................ 0101
Part 270 ......................................... 0057
270.101 .......................................... 0070
Part 271 Subpart K ........................ 0057
271.503 .......................................... 0124
271.603 .......................................... 0124
271.703(c) ...................................... 0112
271.903 .......................................... 0124
Part 273 ......................................... 0111
273.302 .......................................... 0070, 0084
Part 274 ......................................... 0112

18 CFR part or section where the
information collection requirement

is located

Current OMB control
number (all numbers

begin with 1902–)

Part 274 Subpart B ........................ 0038
275.204 .......................................... 0093
276.108 .......................................... 0098
277.210 .......................................... 0098
Part 281 ......................................... 0066
Part 282 ......................................... 0110
282.502 .......................................... 0028
Part 284 ......................................... 0086
284.7 .............................................. 0086
284.8 .............................................. 0060, 0086
284.9 .............................................. 0060, 0086
284.10 ............................................ 0060, 0086
284.11 ............................................ 0086, 0161
284.12 ............................................ 0005
284.102 .......................................... 0086
284.105 .......................................... 0086
284.106 .......................................... 0086
284.122 .......................................... 0086
284.125 .......................................... 0086
284.126 .......................................... 0086
Part 284 Subpart D ....................... 0086
Part 284 Subpart E ........................ 0086
284.221 .......................................... 0060
284.222 .......................................... 0060
284.223 .......................................... 0060, 0086, 0160
284.224 .......................................... 0060
284.226(d) ..................................... 0086
Part 284 Subpart H ....................... 0060, 0086
Part 284 Subpart I ......................... 0144
Part 290 ......................................... 0042
Part 292 ......................................... 0075
292.209 .......................................... 0058, 0115
300.10 ............................................ 0088
300.11 ............................................ 0088
Part 340 ......................................... 0089
Part 341 ......................................... 0089
Part 342 ......................................... 0089
Part 343 ......................................... 0089
Part 344 ......................................... 0089
Part 345 ......................................... 0089
Part 346 ......................................... 0089
Part 347 ......................................... 0089
Part 351 ......................................... 0022
Part 352 ......................................... 0022
Part 356 ......................................... 0098
Part 360 ......................................... 0003
382.105(a) ..................................... 0132
382.201(b)(4) ................................. 0132
360.100 .......................................... 0015
360.101 .......................................... 0016
360.102 .......................................... 0017
360.103 .......................................... 0014
360.104 .......................................... 0013
361.100 .......................................... 0011
361.101 .......................................... 0018
361.102 .......................................... 0010
361.103 .......................................... 0009
Part 380 ......................................... 0128
381.106(b) ..................................... 0132
381.108 .......................................... 0132
381.302 .......................................... 0132
381.303 .......................................... 0132
381.304 .......................................... 0132
382.105(a) ..................................... 0132
382.201(b) ..................................... 0132
Part 385 Subpart N ....................... 0089

[49 FR 12692, Mar. 30, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 389.101, see the List of CFR
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Sections Affected in the Finding Aids sec-
tion of this volume.

PARTS 390–399 [RESERVED]
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