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SUBCHAPTER C—REGULATIONS UNDER THE RAILROAD
UNEMPLOYMENT INSURANCE ACT

PART 300—DEFINITIONS

AUTHORITY: Sec. 12, 52 Stat. 1107, as amend-
ed; 45 U.S.C. 362. Interprets or applies sec. 1,
52 Stat. 1094, as amended; 45 U.S.C. 351.

§ 300.1 Words and phrases.

For the purposes of the regulations
in this part, except where the language
or context indicates otherwise:

(a) The term ‘‘act’’ means the Rail-
road Unemployment Insurance act.

(b) The term ‘‘employer’’ means an
employer as defined in the act and part
201 of this chapter.

(c) The term ‘‘Board’’ means the
Railroad Retirement Board.

(d) The term ‘‘person’’ includes an in-
dividual, trust, estate, partnership, as-
sociation, joint stock company, com-
pany, corporation, and institution.

(e) The term ‘‘United States’’, when
used in a geographical sense, means the
States and the District of Columbia.

(f) The term ‘‘State’’ means any of
the States or the District of Columbia.

(g) The term ‘‘employment’’ means
service performed as an employee.

(h) The term ‘‘local lodges and divi-
sions’’ and the term ‘‘local lodge or di-
vision’’ as used in section 1(a) and 1(d),
respectively, of the act, shall be con-
strued to include any subordinate unit
of a national railway labor organiza-
tion defined as an ‘‘employer’’ under
the act, which unit functions in the
same manner as, or similar to ‘‘local
lodges’’ as that term is ordinarily used,
irrespective of the designation of such
unit by its national organization.

[Board Order 40–368 and Board Order 40–385, 5
FR 2717, Aug. 1, 1940, as amended by Board
Order 68–72, 33 FR 11114, Aug. 6, 1968]

PART 301—EMPLOYERS UNDER THE
ACT

Sec.
301.1 Statutory provisions.
301.4 Who are employers.

AUTHORITY: 45 U.S.C. 362(1).

§ 301.1 Statutory provisions.
(a) The term ‘‘employer’’ means any car-

rier (as defined in subsection (b) of this sec-
tion), and any company which is directly or
indirectly owned or controlled by one or
more such carriers or under common control
therewith, and which operates any equip-
ment or facility or performs any service (ex-
cept trucking service, casual service, and the
casual operation of equipment or facilities)
in connection with the transportation of pas-
sengers or property by railroad, or the re-
ceipt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, or handling of
property transported by railroad, and any re-
ceiver, trustee, or other individual or body,
judicial or otherwise, when in the possession
of the property or operating all or any part
of the business of any such employer: Pro-
vided, however, That the term ‘‘employer’’
shall not include any street, interurban, or
suburban electric railway, unless such rail-
way is operating as a part of a general
steam-railroad system of transportation, but
shall not exclude any part of the general
steam-railroad system of transportation now
or hereafter operated by any other motive
power. The Interstate Commerce Commis-
sion is hereby authorized and directed upon
request of the Board, or upon complaint of
any party interested, to determine after
hearing whether any line operated by elec-
tric power falls within the terms of this pro-
viso. The term ‘‘employer’’ shall also include
railroad associations, traffic associations,
tariff bureaus, demurrage bureaus, weighing
and inspection bureaus, collection agencies,
and other associations, bureaus, agencies, or
organizations controlled and maintained
wholly or principally by two or more em-
ployers as hereinbefore defined and engaged
in the performance of services in connection
with or incidental to railroad transpor-
tation; and railway labor organizations, na-
tional in scope, which have been or may be
organized in accordance with the provisions
of the Railway Labor Act, and their State
and National legislative committees and
their general committees and their insur-
ance departments and their local lodges and
divisions, established pursuant to the con-
stitution and bylaws of such organizations.

The term ‘‘employer’’ shall not include any
company by reason of its being engaged in
the mining of coal, the supplying of coal to
an employer where delivery is not beyond
the mine tipple, and the operation of equip-
ment or facilities therefor, or in any of such
activities. * * *

(b) The term ‘‘carrier’’ means an express
company, sleeping-car company, or carrier
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by railroad, subject to part I of the Inter-
state Commerce Act.

[Board Order 40–368, 5 FR 2718, Aug. 1, 1940, as
amended by Board Order 41–526, 7 FR 97, Jan.
6, 1942]

§ 301.4 Who are employers.
The provisions of § 201.1(k) and the

provisions of §§ 202.2 through 202.15 of
this chapter shall be applicable to the
determination of who are employers
under the Railroad Unemployment In-
surance Act to the same extent and in
the same manner as they are applicable
to the determination of who are em-
ployers under the Railroad Retirement
Act of 1937.

[Board Order 40–368, 5 FR 2718, Aug. 1, 1940]

PART 302—QUALIFIED EMPLOYEE

Sec.
302.1 Introduction.
302.2 Definitions.
302.3 Qualifying conditions.
302.4 Nonqualifying earnings or payments.
302.5 Accelerated benefit year.
302.6 Publication requirements.
302.7 Establishing base year service and

compensation.

AUTHORITY: 45 U.S.C. 362(1).

SOURCE: 56 FR 6966, Feb. 21, 1991, unless
otherwise noted.

§ 302.1 Introduction.
This part sets forth the base year

service and compensation required of
an employee to qualify for benefits
under the Railroad Unemployment In-
surance Act with respect to a benefit
year. Under the Act, only employees
who satisfy the qualifying conditions
of section 3 of the Act may be paid ben-
efits. No provision is made for payment
of dependents benefits for an employ-
ee’s spouse or children. A qualified em-
ployee who claims benefits must dem-
onstrate that he or she is eligible for
benefits in accordance with the other
provisions of the Act and this chapter.
However, a qualified employee who is
disqualified under any of the provisions
of section 4 of the Act does not forfeit
his or her status as a qualified em-
ployee.

§ 302.2 Definitions.
Base year. The term ‘‘base year’’

means the completed calendar year im-

mediately preceding the beginning of
the benefit year.

Benefit year. The term ‘‘benefit year’’
means the 12-month period beginning
July 1 of any year and ending June 30
of the next year. If a registration pe-
riod begins in June and ends in July,
the benefit year ending date is deemed
to be the last day of such registration
period. If an employee is eligible for
payment of extended benefits, the ben-
efit year ending date for such employee
will be June 30, or the last day of his or
her extended benefit period, whichever
date is later.

Compensation. The term ‘‘compensa-
tion’’ means generally any form of
earnings or money remuneration
earned on the basis of railroad employ-
ment during any month, excluding any
amount in excess of the monthly com-
pensation base for that month and also
excluding payments of the character
described in § 302.4 of this part.

Monthly compensation base. The term
‘‘monthly compensation base’’ means
the greater of $600, or the amount cal-
culated using the following formula:

MCB
A= + −





600 1
37 800

56 700

,

,

For the purpose of this formula,
‘‘MCB’’ is the dollar amount of the
monthly compensation base, and ‘‘A’’
is the amount of the Tier I tax base
under section 3231(e)(2) of the Internal
Revenue Code for the calendar year for
which the monthly compensation base
is being computed. If the dollar amount
computed under this formula is not a
multiple of $5, it shall be rounded to
the nearest multiple of $5. If the dollar
amount computed is equidistant be-
tween two multiples of $5, it shall be
rounded up the nearest multiple of $5.

Registration period. With respect to
unemployment benefits, the term ‘‘reg-
istration period’’ has the meaning
given in § 325.1(c) of this chapter. With
respect to sickness benefits, the term
‘‘registration period’’ has the meaning
given in § 335.1(d) of this chapter.

[56 FR 6966, Feb. 21, 1991; 56 FR 10302, Mar. 11,
1991]
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§ 302.3 Qualifying conditions.

(a) Basic requirements. To qualify for
benefits with respect to a benefit year,
an employee:

(1) Must have earned compensation in
an amount equal to at least 2.5 times
the amount of the monthly compensa-
tion base during his or her base year;
and

(2) If such employee has earned no
compensation prior to such base year,
he or she must have earned compensa-
tion in at least five months during his
or her base year.

(b) Deemed service months disregarded.
For purposes of paragraph (a) of this
section, service months deemed under
§ 210.3 of this chapter shall be dis-
regarded.

§ 302.4 Nonqualifying earnings or pay-
ments.

The following types of earnings or
payments do not count as compensa-
tion for the purpose of determining
whether an employee has satisfied the
base year qualifying conditions:

(a) Compensation earned as an em-
ployee representative, as defined in
part 205 of this chapter, or as an em-
ployee of a local lodge or division of a
railway labor organization;

(b) Tips;
(c) Payments under nongovernmental

plans for unemployment, maternity or
sickness insurance;

(d) Personal injury settlements or
judgments, unless a portion thereof
represents pay for time lost;

(e) Wages from employment that is
subject to the Federal Unemployment
Tax Act;

(f) Earnings from self-employment or
investments;

(g) Pay for military service;
(h) Remuneration for service which is

performed by a nonresident alien indi-
vidual for the period he or she is tem-
porarily present in the United States
as a nonimmigrant under subparagraph
(F) or (J) of section 101(a)(15) of the Im-
migration and Nationality Act, as
amended, and which is performed to
carry out the purpose specified in sub-
paragraph (F) or (J), as the case may
be; and

(i) Any payment that is not subject
to contributions under section 8 of the

Railroad Unemployment Insurance
Act.

[56 FR 6966, Feb. 21, 1991; 56 FR 10302, Mar. 11,
1991]

§ 302.5 Accelerated benefit year.

(a) Eligibility conditions. An employee
who is not a qualified employee with
respect to the benefit year in effect at
the time of his or her application for
benefits may be eligible for an ‘‘accel-
erated’’ benefit year if he or she meets
all of the following conditions.

(1) The employee has 10 or more
years of service, as defined in part 210
of this chapter, prior to the beginning
of his or her current period of unem-
ployment or sickness;

(2) The employee has satisfied the
qualifying conditions as defined in
§ 302.3 of this part with respect to the
next succeeding benefit year;

(3) The employee’s current period of
unemployment or sickness includes at
least 14 consecutive days of unemploy-
ment or 14 consecutive days of sick-
ness; and

(4)(i) If the applicant is claiming un-
employment benefits, he or she did not
voluntarily leave work without good
cause or did not voluntarily retire, or

(ii) If the applicant is claiming sick-
ness benefits, he or she has not at-
tained age 65 or has not voluntarily re-
tired.

(b) Beginning date of benefit year. An
accelerated benefit year begins on the
first day of the month during which
the employee’s period of 14 consecutive
days of unemployment or 14 consecu-
tive days of sickness begins. Thus, for
example, if an eligible employee has 14
consecutive days of unemployment
from May 29–June 11, his or her benefit
year beginning date is May 1, that is,
he or she does not have to wait until
July 1 to begin receiving benefits. If
such employee also had a claim for the
period May 15 to May 28, such claim
may then be compensable or may serve
as the waiting period even though the
claim did not consist of 14 days of un-
employment. His or her benefit year
ends June 30 of the following year.

(c) Effect of attaining age 65. If a ben-
efit year begins early for the purpose of
paying sickness benefits and the em-
ployee attains age 65 before July 1 of
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the general benefit year, sickness bene-
fits may not be paid for any day from
the day on which the employee at-
tained age 65 up to and including June
30, but unemployment benefits may be
paid in this interim period if the em-
ployee is otherwise eligible. Sickness
benefits may be paid for days of sick-
ness beginning July 1 or later. If a ben-
efit year begins early for the purpose of
paying unemployment benefits, attain-
ment of age 65 will have no effect on
the employee’s rights to sickness bene-
fits, other than extended sickness bene-
fits, in the accelerated benefit year. An
employee is deemed to attain age 65 on
the day before his or her sixty-fifth
birthday.

§ 302.6 Publication requirements.
(a) Publication of base year compensa-

tion requirement. On or before December
1 of each year, the Railroad Retirement
Board will compute the amount of base
year compensation that an employee
must have during the following cal-
endar year in order to be a qualified
employee on the basis of such com-
pensation. Within 10 days of such com-
putation, the Board will publish a no-
tice in the FEDERAL REGISTER of the
amount so computed and will notify
each employer of that amount. Infor-
mation as to such qualifying amount
may also be obtained from any district
or regional office of the Railroad Re-
tirement Board or from the Bureau of
Unemployment and Sickness Insur-
ance.

(b) Notices. The Board will provide
employers with notices of their em-
ployees’ rights to benefits under the
Railroad Unemployment Insurance
Act. The Board will arrange with em-
ployers to post such notices in such
numbers and in such places as may be
necessary to ensure that they will be
seen by the greatest number of employ-
ees.

§ 302.7 Establishing base year service
and compensation.

(a) Employer reports. In determining
whether an applicant for benefits is a
qualified employee, the Board will rely
initially upon reports of base year serv-
ice and compensation provided by em-
ployers in accordance with part 209 of
this chapter.

(b) No employer report located. If the
Board cannot locate the employer’s re-
port of base year service and compensa-
tion for an applicant, the applicant will
be afforded an opportunity, by com-
pleting the form prescribed by the
Board, to provide such other state-
ment, information, evidence or docu-
mentation to establish his or her sta-
tus as a qualified employee. An em-
ployee’s claim for credit for service or
compensation that is not shown in the
Board’s records of service and com-
pensation shall be verified in accord-
ance with § § 210.7 and 211.14 of this
chapter.

(c) Employer fails to report. When an
employer has failed or refuses to file a
report under part 209 of this chapter,
an employee may establish his or her
base year service and compensation by
submitting:

(1) Statements, under oath or other-
wise, signed by an official or duly au-
thorized employee of a Federal or
State governmental agency, based
upon reports to the agency by the em-
ployer; or

(2) Statements, under oath or other-
wise, signed by an officer or a duly au-
thorized employee of the employer, or
if not so signed, on forms prepared by
the employer.

(Approved by the Office of Management and
Budget under control numbers 3220–0025 and
3220–0070)

PART 319—PROCEDURE FOR DETER-
MINING LIABILITY FOR CON-
TRIBUTIONS OR REPAYMENTS OF
BENEFITS

Sec.
319.1 Statutory provisions.
319.2 Procedure for determining entitle-

ment to benefits awarded where em-
ployer status is denied, and for deter-
mining liability for contributions.

AUTHORITY: Sec. 12, 52 Stat. 1107, as amend-
ed; 45 U.S.C. 362.

§ 319.1 Statutory provisions.
* * * In any case in which benefits are

awarded to a claimant in whole or in part
upon the basis of pay earned in the service of
a person or company found by the Board to
be an employer as defined in this Act but
which denies that it is such an employer,
such benefits awarded on such basis shall be
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paid to such claimant subject to a right of
recovery of such benefits. The Board shall
thereupon designate one of its officers or em-
ployees to receive evidence and to report to
the Board on whether such benefits should be
repaid. The Board may also designate one of
its officers or employees to receive evidence
and report to the Board whether or not any
person or company is entitled to a refund of
contributions or should be required to pay
contributions under this Act, regardless of
whether or not any claims for benefits will
have been filed upon the basis of service in
the employ of such person or company, and
shall follow such procedure if contributions
are assessed and payment is refused or pay-
ment is made and a refund claimed upon the
basis that such person or company is or will
not have been liable for such contributions.
In any such case the Board or the person so
designated shall, by publication or other-
wise, notify all parties properly interested of
their right to participate in the proceeding
and, if a hearing is to be held, of the time
and place of the hearing. At the request of
any party properly interested the Board
shall provide for a hearing, and may provide
for a hearing on its own motion. The Board
shall prescribe regulations governing the
proceedings provided for in this paragraph
and for decisions upon such proceedings.

Final decision of the Board in the cases
provided for in the preceding two paragraphs
shall be communicated to the claimant and
to the other interested parties within fifteen
days after it is made. Any properly inter-
ested party notified, as hereinabove pro-
vided, of his right to participate in the pro-
ceedings may obtain a review of any such de-
cision by which he claims to be aggrieved or
the determination of any issue therein in the
manner provided in subsection (f) of this sec-
tion with respect to the review of the
Board’s decisions upon claims for benefits
and subject to all provisions of law applica-
ble to the review of such decisions. Subject
only to such review, the decision of the
Board upon all issues determined in such de-
cision shall be final and conclusive for all
purposes and shall conclusively establish all
rights and obligations, arising under this
Act, of every party notified as hereinabove
provided of his right to participate in the
proceedings.

Any issue determinable pursuant to this
subsection and subsection (f) of this section
shall not be determined in any manner other
than pursuant to this subsection and sub-
section (f). (Section 5(c), Railroad Unemploy-
ment Insurance Act.)

In any proceeding other than a court pro-
ceeding, the rules of evidence prevailing in
courts of law or equity shall not be control-
ling, but a full and complete record shall be
kept of all proceedings and testimony, and
the Board’s final determination, together
with its findings of fact and conclusions of

law in connection therewith, shall be com-
municated to the parties within fifteen days
after the date of such final determinations.
(Section 5(e), Railroad Unemployment Insur-
ance Act.)

Any claimant, or any railway labor organi-
zation organized in accordance with the pro-
visions of the Railway Labor Act, of which
claimant is a member, or any other party ag-
grieved by a final decision under subsection
(c) of this section, may, only after all admin-
istrative remedies within the Board will
have been availed of and exhausted, obtain a
review of any final decision of the Board by
filing a petition for review within ninety
days after the mailing of notice of such deci-
sion to the claimant or other party, or with-
in such further time as the Board may allow,
in the United States court of appeals for the
circuit in which the claimant or other party
resides or will have had his principal place of
business or principal executive office, or in
the United States Court of Appeals for the
Seventh Circuit or in the Court of Appeals
for the District of Columbia. * * * (Section
5(f), Railroad Unemployment Insurance Act.)

[Board Order 58–142, 23 FR 9089, Nov. 22, 1958]

§ 319.2 Procedure for determining en-
titlement to benefits awarded
where employer status is denied,
and for determining liability for
contributions.

(a) The Board may designate one of
its officers or employees as examiner
to receive evidence and report to the
Board (1) whether or not a claimant
should repay benefits awarded in whole
or in part upon the basis of pay earned
in the service of a person or company
found by the Board to be an employer
as defined in the Railroad Unemploy-
ment Insurance Act, but which denies
that it is such an employer, or (2)
whether or not any person or company
is entitled to a refund of contributions
or should be required to pay contribu-
tions under the Act. Such procedure
shall be followed if contributions are
assessed and payment is refused or pay-
ment is made and a refund claimed
upon the basis that such person or
company is or will not have been liable
for such contributions. The examiner
shall have power to hold hearings, re-
quire and compel the attendance of
witnesses, administer oaths, take testi-
mony, and make all necessary inves-
tigations. At the request of any party
properly interested, the Board shall
provide for a hearing before such exam-
iner, and may provide for a hearing on
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its own motion. The examiner shall, by
publication or otherwise, notify all
parties properly interested of their
right to participate in the proceeding
and if a hearing is to be held, of the
time and place of the hearing.

(b) All evidence and argument pre-
sented by any party, and all evidence
developed by the examiner, shall be
preserved and shall constitute a part of
the record. All oral evidence presented
at any hearing, and all oral argument,
shall be reduced to writing. The record
at any time shall be available for ex-
amination by any properly interested
party or his representative.

(c) Upon the completion of any pro-
ceeding, the examiner shall upon the
basis of the entire record, render a re-
port to the Board as soon as prac-
ticable, and within five days after the
making thereof shall send a copy of the
report to each party appearing in the
proceeding by mailing such copy to
him at the address stated in his appear-
ance. Such report shall contain a state-
ment of (1) the issue or issues raised,
(2) the evidence submitted, (3) findings
of fact, (4) conclusions of law, and (5) a
recommended determination.

(d) Any party to the proceeding may,
within twenty days after the mailing
to him of a copy of the examiner’s re-
port, file with the Board, and serve
upon other parties by mailing to their
addresses as stated in their appear-
ances, such exceptions in writing as he
desires to make to the examiner’s find-
ings of fact and conclusions of law.
Each exception shall specifically des-
ignate the particular finding of fact or
conclusion of law to which exception is
taken, and shall set forth in detail the
grounds of the exception. General ex-
ceptions and exceptions not specifi-
cally directed to particular findings of
fact or conclusions of law will not be
considered. Each party shall have ten
days after the receipt of exceptions
taken by other parties in which to file
with the Board replies to the excep-
tions. The Board may, upon the appli-
cation of any party and for cause
shown, extend the time for filing and
serving of exceptions or filing of replies
thereto. The examiner’s report shall be
advisory but shall be presumed to be
correct. Findings of fact to which no
exceptions are taken will, subject only

to the power of the Board to reject or
modify, stand confirmed.

(e) The Board will render its decision
upon the record and upon the basis of
the examiner’s report and such excep-
tions and replies thereto as are made.
Further argument will not be per-
mitted except upon a showing by any
party that he has arguments to present
which for valid reasons he was unable
to present at an earlier stage, and in
cases in which the Board requests fur-
ther elaboration of arguments. In such
cases, the further argument shall be
submitted orally or in writing, as the
Board may indicate in each case, and
shall be subject to such restrictions as
to form, subject matter, length, and
time as the Board may indicate. The
decision of the Board will be commu-
nicated to all parties to the proceeding
within fifteen days after it has been
made by mailing a copy of the decision
to each such party at the address fur-
nished by him.

(f) The decision of the Board, with re-
spect to all issues determined therein,
shall be final and conclusive for all
purposes, and shall conclusively estab-
lish all rights and obligations, arising
under any act administered by the
Board, of every person notified of his
right to participate in the proceeding.

(g) Any properly interested party no-
tified of his right to participate in the
proceeding may, as provided in section
5(c) of the Railroad Unemployment In-
surance Act, and in accordance with
the provisions of section 5(f) of the Act,
obtain judicial review of a final deci-
sion of the Board, under this section,
by which he claims to be aggrieved, by
filing a petition for review in the prop-
er court within ninety days after the
mailing to him of notice of such deci-
sion, or within such further time as the
Board may allow. Such petition for re-
view must be filed in the U.S. Court of
Appeals for the circuit in which the
party resides or will have had his prin-
cipal place of business or principal ex-
ecutive office, or in the U.S. Court of
Appeals for the Seventh Circuit or in
the Court of Appeals for the District of
Columbia.

(h) Insofar as applicable and not in-
consistent with the preceding provi-
sions of this section, the provisions of
§§ 250.7 to 250.16 of this chapter shall be
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followed in any proceeding under this
section.

[Board Order 58–142, 23 FR 9089, Nov. 22, 1958]

PART 320—INITIAL DETERMINA-
TIONS UNDER THE RAILROAD UN-
EMPLOYMENT INSURANCE ACT
AND REVIEWS OF AND APPEALS
FROM SUCH DETERMINATIONS

Sec.
320.1 Introduction.
320.2 Definitions.
320.5 Initial determinations.
320.6 Adjudicating office.
320.8 Notice of initial determination.
320.9 Notice of erroneous benefit payment.
320.10 Reconsideration of initial determina-

tion.
320.11 Request for waiver of recovery.
320.12 Appeal to the Bureau of Hearings and

Appeals.
320.18 Hearings officer.
320.19 Election to participate.
320.20 Powers of hearings officer.
320.22 Notice of hearing.
320.25 Hearing of appeal.
320.28 Development of record.
320.30 Decision or report of hearings officer.
320.32 Effect of decision of hearings officer.
320.35 Review of decision of hearings officer

on motion of Board.
320.38 Appeal to Board from decision of

hearings officer.
320.39 Execution and filing of appeal to

Board from decision of hearings officer.
320.40 Procedure before Board on appeal

from decision of hearings officer.
320.41 Procedure before Board after submis-

sion of report by hearings officer.
320.42 Decision of Board.
320.45 Judicial review.
320.48 Representatives of parties.
320.49 Determination of date of filing.

AUTHORITY: 45 U.S.C. 355 and 362(1).

SOURCE: Board Order 58–142, 23 FR 9090,
Nov. 22, 1958, unless otherwise noted.

§ 320.1 Introduction.

This part explains which units of the
Board are authorized to make initial
determinations with respect to entitle-
ment to benefits under the Railroad
Unemployment Insurance Act and
waiver of recovery of overpayments
under that Act. This part explains how
notice of such determinations is to be
communicated to the claimant and to
his or her base-year employer(s) and

how these determinations may be ap-
pealed.

[56 FR 65679, Dec. 18, 1991]

§ 320.2 Definitions.

As used in this part—
Base-year employer means the railroad

employer(s) for whom a claimant
worked and earned compensation cred-
itable under the Railroad Unemploy-
ment Insurance Act during the base
year. The base year is the calendar
year immediately preceding the benefit
year for which a claim is being filed. A
benefit year is generally the period
July 1 through the following June 30.

Party means the claimant, the base-
year employer(s), or any person so des-
ignated under this part.

[56 FR 65679, Dec. 18, 1991]

§ 320.5 Initial determinations.

An initial determination shall be
made with respect to each claim for
unemployment or sickness benefits by
the appropriate adjudicating office as
provided by § 320.6 of this part. Prior to
making an initial determination the
Board shall provide the claimant’s
base-year employer(s) and most recent
employer if different with notice that a
claim has been filed and that the em-
ployer(s) has an opportunity to submit
information which may be pertinent to
the adjudication of the claim. The ad-
judicating office shall make its deter-
mination on the basis of the claimant’s
application and claim and any relevant
information or evidence including any
information received from the base-
year employer(s). A determination al-
lowing payment of an initial claim
shall not establish a presumption that
benefits for subsequent claims in the
same period of unemployment or sick-
ness are also payable. The Director of
Unemployment and Sickness Insurance
shall issue instructions with respect to
the adjudication of claims and initial
determination on such claims. If it is
found that only part of the benefits
claimed may initially be paid, a partial
payment shall be made prior to a final
decision on the whole claim.

[56 FR 65679, Dec. 18, 1991]
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§ 320.6 Adjudicating office.

(a) The term ‘‘adjudicating office’’
means any subordinate office of the
Board which is authorized to make ini-
tial determinations and reconsider-
ation decisions with respect to claims
for benefits. The following paragraphs
state which offices of the Board are ad-
judicating offices and define their au-
thority to make determinations or de-
cisions.

(b) District offices. Board district of-
fices are authorized to make initial de-
terminations on the following issues
relating to eligibility for unemploy-
ment or sickness benefits, as the case
may be:

(1) Availability for work;
(2) Voluntary leaving of work, with

or without good cause;
(3) Failure to accept work or apply

for work or failure to report to an em-
ployment office;

(4) Timely registration for unemploy-
ment benefits under § 325.2 of this chap-
ter and timely filing of claims for sick-
ness benefits under § 335.4(c) of this
chapter;

(5) Receipt of remuneration for
claimed days of unemployment or sick-
ness, as the case may be;

(6) Mileage or work restrictions and
stand-by or lay-over rules;

(7) Whether the claimant’s unemploy-
ment is due to a strike.

(c) Regional offices. Board regional of-
fices are authorized to make deter-
minations on any of the issues listed in
paragraph (b) of this section. In addi-
tion, regional offices are authorized to
make initial determinations on the fol-
lowing issues:

(1) Erroneous payment of benefits, in-
cluding fraud;

(2) Applicability of the disqualifica-
tion in section 4(a–2)(iii) of the Rail-
road Unemployment Insurance Act if
the claimant’s unemployment results
from a strike against a non-railroad
employer by which he is employed;

(3) Determination of the amount of
the Board’s claim for reimbursement
from pay for time lost payments under
section 2(f) of the Railroad Unemploy-
ment Insurance Act or damages for
personal injury under section 12(o) of
the Railroad Unemployment Insurance
Act.

(d) Division of Program Operations.
The Division of Program Operations,
Bureau of Unemployment and Sickness
Insurance, is authorized to make ini-
tial determinations on all issues of eli-
gibility for unemployment and sick-
ness benefits as set forth in paragraphs
(b) and (c) of this section, and on any
other issue not reserved to the Director
by paragraph (e) of this section.

(e) Bureau of Unemployment and Sick-
ness Insurance. The Director of Unem-
ployment and Sickness Insurance, or
his designee, shall adjudicate:

(1) All requests for waiver of recovery
of an erroneous payment;

(2) Applicability of the disqualifica-
tion in section 4(a–2)(iii) of the Rail-
road Unemployment Insurance Act if
the claimant’s unemployment results
from a strike against a railroad em-
ployer by which he is employed; and

(3) Offers of compromise of debts
arising out of the benefit provisions of
the Railroad Unemployment Insurance
Act. The decision to waive recovery or
to accept a compromise shall be made
only by the Director. The Director
shall also decide whether a plan sub-
mitted by an employer or other person
or company qualifies as a nongovern-
mental plan for unemployment, sick-
ness or maternity insurance, within
the meaning of section 1(j) of the Rail-
road Unemployment Insurance Act.

[53 FR 2486, Jan. 28, 1988, as amended at 60
FR 28534, June 1, 1995]

§ 320.8 Notice of initial determination.
(a) Benefits payable. If benefits are

payable for a claim, no special notice
of the award will be issued to the
claimant. A notice of the award will be
sent to the base-year employer(s). The
amount of benefits due will be certified
to the United States Treasury Depart-
ment for payment.

(b) Benefits not payable. If an initial
determination results in denial of a
claim, either in whole or in part, the
adjudicating office shall issue a notice
of the denial within 15 days of the date
that it makes its determination. The
notice shall explain the basis for the
denial of benefits and shall set forth
what steps the claimant can take to
contest the denial.

(c) Communication of notice of denial.
When the adjudicating office mails the
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denial notice to the claimant’s address
of record, it shall be considered that
notice of the denial has been commu-
nicated to the claimant on the date of
mailing such notice. If the adjudi-
cating office has been notified that a
claimant has an attorney or other rep-
resentative helping him or her with the
claim, a copy of the denial notice shall
be sent to the attorney or such other
representative.

[53 FR 2486, Jan. 28, 1988, as amended at 56
FR 65679, Dec. 18, 1991]

§ 320.9 Notice of erroneous benefit
payment.

(a) Content of notice. When an adjudi-
cating office determines that benefits
were paid erroneously, that office shall
issue to the claimant a notice of the
amount of the erroneous payment and
the basis for the determination. The
notice shall include a statement telling
the claimant of his or her right to re-
quest reconsideration of the deter-
mination, of the provisions for waiver
and of his or her right to request waiv-
er.

(b) Communication of notice of erro-
neous payment. When the adjudicating
office mails the erroneous payment no-
tice to the claimant’s address of
record, it shall be considered that no-
tice of the erroneous payment has been
communicated to the claimant on the
date of mailing such notice. If the adju-
dicating office has been notified that a
claimant has an attorney or other rep-
resentative helping him or her with the
claim, a copy of the erroneous payment
notice shall be sent to the attorney or
such other representative.

[53 FR 2486, Jan. 28, 1988]

§ 320.10 Reconsideration of initial de-
termination.

(a) Request. A claimant shall have the
right to request reconsideration of an
initial determination under § 320.5 of
this part which denies in whole or in
part his or her claim for benefits. A
claimant shall have the right to re-
quest reconsideration of a notice of
overpayment under § 320.9 of this part.
The base-year employer(s) shall have
the right to request reconsideration of
an initial determination under § 320.5 of
this part which awards in whole or in

part a claimant’s claim for benefits. A
reconsideration request shall be made
in writing and addressed to the adjudi-
cating office that issued the initial de-
termination and must be received by
the adjudicating office no later than 60
days from the date of the notice of the
initial decision.

(b) Review of evidence. Upon request,
the party requesting reconsideration
shall have an opportunity to review all
evidence and documents that pertain
to the initial determination. The Board
shall made all reasonable efforts to
protect the identity of the source of ad-
verse evidence.

(c) Notice of decision. The adjudicating
office shall, as soon as possible, render
a decision on the request for reconsid-
eration. If a decision rendered by a dis-
trict office, as the adjudicating office,
sustains the initial determination, ei-
ther in whole or in part, the decision
shall be referred to the appropriate re-
gional office for review prior to
issuance. The party who requested re-
consideration shall be notified, in writ-
ing, of the decision on reconsideration
no later than 15 days from the date of
the decision or, where the regional of-
fice has conducted a review of the deci-
sion, within 7 days following the com-
pletion of the review. If the decision re-
sults in denial of benefits, the claimant
shall be notified of the right to appeal
as provided in § 310.12 of this part. If
the decision results in payment of ben-
efits, the base-year employer(s) shall
be notified of the right to appeal as
provided in § 310.12 of this part.

(d) Right to further review of initial de-
termination. The right to further review
of a determination made under § 310.5
or § 320.6 of this part shall be forfeited
unless a written request for reconsider-
ation is filed within the time period
prescribed in this section or good cause
is shown by the party requesting recon-
sideration for failing to file a timely
request for reconsideration.

(e) Timely request for reconsideration.
In determining whether either the
claimant or the base-year employer(s)
has good cause for failure to file a
timely request for reconsideration, the
adjudicating office shall consider the
circumstances which kept either the
claimant or the base-year employer(s)
from filing the request on time and
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whether any action by the Board mis-
led either of them. Examples of cir-
cumstances where good cause may
exist include, but are not limited to:

(1) A serious illness which prevented
the claimant from contacting the
Board in person, in writing, or through
a friend, relative or other person;

(2) A death or serious illness in the
claimant’s immediate family which
prevented him or her from filing;

(3) The destruction of important and
relevant records;

(4) A failure to be notified of a deci-
sion; or

(5) The existence of an unusual or un-
avoidable circumstance which dem-
onstrates that either the claimant or
the base-year employer(s) would not
have known of the need to file timely
or which prevented either of them from
filing in a timely manner.

[56 FR 65679, Dec. 18, 1991]

§ 320.11 Request for waiver of recov-
ery.

(a) Time limitation. The claimant shall
have 30 days from the date of the noti-
fication of the erroneous payment de-
termination in which to file a request
for waiver, except that where an erro-
neous payment is not subject to waiver
in accordance with § 340.10(e) of this
chapter, waiver may not be requested
and recovery will not be stayed. Such
requests shall be made in writing and
be filed by mail or in person at any
Board office. The claimant shall, along
with the request, submit any evidence
and argument which he or she would
like to present in support of his or her
case. A request solely for reconsider-
ation of an overpayment shall not be
considered a request for waiver under
this section but shall be treated as a
request for reconsideration under
§ 320.10 of this part.

(b) Recovery action. Where a claimant
has made a timely request for waiver of
recovery, no action will be taken to re-
cover the erroneous payment by setoff
against current benefits prior to a deci-
sion on such request; provided however,
That the Board may, prior to a deci-
sion, withhold the amount of the erro-
neous payment from benefit payments
under any of the following cir-
cumstances:

(1) The claimant admits he or she
was at fault in causing the overpay-
ment;

(2) The claimant is found to have
committed fraud;

(3) The claimant authorizes recovery
by setoff or agrees to repayment; or

(4) The amount of erroneous payment
is not subject to waiver or provided for
in § 340.10(e) of this chapter.

(c) Review of evidence. Upon request,
the claimant shall have an opportunity
to review all evidence and documents
that pertain to the erroneous payment
determination.

(d) Decision. The Director of Unem-
ployment and Sickness Insurance shall
make a decision on the claimant’s re-
quest for waiver of recovery and shall
notify the claimant accordingly. The
decision of the Director shall include
the basis of the decision, setting forth
his or her reasons for the decision in-
cluding the impact, if any, of any evi-
dence submitted by the base-year or
last employer. If the Director decides
that waiver of recovery is not appro-
priate, the adjudicating office shall
wait 15 days from the date of the noti-
fication of the waiver decision before
taking any action to recover the erro-
neous payment. If the Director decides
that recovery should be waived, any
amount of the erroneous payment so
waived but previously recovered by
setoff shall be refunded to the claim-
ant.

(e) Appeal. If the Director of Unem-
ployment and Sickness Insurance de-
cides that waiver of recovery is not ap-
propriate, the claimant shall have the
right to appeal such decision as pro-
vided under § 320.12 of this part.

(f) Requests made after 30 days. Noth-
ing in this section shall be taken to
mean that waiver of recovery will not
be considered in those cases where the
request for waiver is not filed within 30
days, but action to recover the erro-
neous payment will not be deferred if
such a request is not timely filed. Fur-
ther, it shall not be considered that a
claimant prejudices his or her request
for waiver by tendering all or a portion
of the erroneous payment or by select-
ing a particular method for repaying
the debt. However, no waiver consider-
ation will be given to any debt which is
settled by compromise.
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(g) Evidence provided by base-year em-
ployer(s) and most recent employer, if dif-
ferent. In making a decision under
paragraph (d) of this section, the Direc-
tor of Unemployment and Sickness In-
surance shall consider all evidence of
record including any evidence sub-
mitted by the claimant’s base-year em-
ployer(s) and the most recent em-
ployer, if different. Where a claimant
has requested waiver the Director shall
notify his or her base-year employer(s)
and the most recent employer, if dif-
ferent, of the right to submit, within 30
days, any information which may be
pertinent to the waiver decision.

[56 FR 65680, Dec. 18, 1991]

§ 320.12 Appeal to the Bureau of Hear-
ings and Appeals.

Any party aggrieved by a decision
under § 320.10 of this part or a claimant
aggrieved by decision under § 320.11 of
this part may appeal such decision to
the Bureau of Hearings and Appeals.
Such an appeal shall be made by filing
the form prescribed by the Board. The
appeal must be filed with the Bureau of
Hearings and Appeals within 60 days
from the date upon which the notice of
the decision on reconsideration or
waiver of recovery was mailed to either
a claimant or the base-year em-
ployer(s). If no appeal is filed within
the time limits specified in this sec-
tion, the decision of the adjudicating
office under § 320.10 or § 320.11 of this
part shall be considered final and no
further review of such decision shall be
available unless the hearings officer
finds that there was good cause for the
failure to file a timely appeal as de-
scribed in § 320.10 of this part.

[56 FR 65680, Dec. 18, 1991]

§ 320.18 Hearings officer.
Within a reasonable time after a

party has filed a properly executed ap-
peal, the Director of Hearings and Ap-
peals shall appoint a hearings officer to
act in the appeal. Such hearings officer
shall not have any interest in the par-
ties or in the outcome of the pro-
ceeding, shall not have directly partici-
pated in the initial determination from
which the appeal is made, and shall not
have any other interest in the matter
which might prevent a fair and impar-

tial hearing. In any case in which em-
ployee status or creditability of com-
pensation is an issue, the hearings offi-
cer shall receive evidence and report to
the Board thereon with recommenda-
tions. In all other cases, the hearings
officer shall consider and decide the ap-
peal; in each such case where the hear-
ings officer determines that an issue of
fact exists, the parties shall have the
right to a hearing.

[56 FR 65680, Dec. 18, 1991]

§ 320.19 Election to participate.
(a) Claimant files an appeal. Where the

claimant has filed an appeal under
§ 320.12 of this part the hearings officer
shall notify the claimant’s base-year
employer(s) that such an appeal has
been filed and shall provide the base-
year employer with a statement of
issues on appeal. The hearings officer
shall inform the base-year employer(s)
that such employer(s) shall have a
right to be present at any hearing
which is to be held under this part and
the right to submit evidence with re-
spect to the issues on appeal. Within 30
days of the date of such notice a base-
year employer shall provide the hear-
ings officer with a statement in writing
which summarizes the evidence which
such employer intends to present with
respect to the issues on appeal, which
indicates whether the employer wishes
to be present at any hearing which
may be held, and which designates who
will represent the employer with re-
spect to the appeal. An employer who
fails to respond in the time prescribed
shall be barred from further participa-
tion in the appeal and shall forfeit any
further right to review as provided for
in this part.

(b) Base-year employer files an appeal.
Where a base-year employer files an
appeal under § 320.12 of this part, the
hearings officer shall notify the claim-
ant that such an appeal has been filed
and shall provide the claimant with a
statement of issues on appeal. The
hearings officer shall inform the claim-
ant that he or she or a duly authorized
representative shall have a right to be
present at any hearing which is to be
held under this part and the right to
submit evidence with respect to the
issues on appeal. Within 30 days of the
date of such notice the claimant shall
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file with the hearings officer an elec-
tion to participate in the appeal. A
claimant who fails to file an election in
the time prescribed shall be barred
from further participation in the ap-
peal and shall forfeit any right of re-
view as provided for in this part.

[56 FR 65680, Dec. 18, 1991]

§ 320.20 Powers of hearings officer.

In the development of an appeal, the
hearings officer shall have the power to
hold hearings, require and compel the
attendance of witnesses, administer
oaths, take testimony, and make all
necessary investigations.

§ 320.22 Notice of hearing.

(a) Notification of parties. In any case
in which an oral hearing is to be held,
the hearings officer shall schedule a
time and place for the conduct of the
hearing. The hearings officer shall
promptly notify the party or parties to
the proceeding by mail as to said time
and place for the hearing. The notice
shall include a statement of the spe-
cific issues involved in the case. The
hearings officer shall make every effort
to hold the hearing within 150 days
after the date the appeal is filed.

(b) Notice of objection. A party to the
proceeding may object to the time and
place of the hearing, or as to the stated
issues to be resolved, by filing a writ-
ten notice of objection with the hear-
ings officer. The notice of objection
shall clearly set forth the matter ob-
jected to and the reasons for such ob-
jection, and, if the matter objected to
is the time and place of the hearing,
said notice shall further state that par-
ty’s choice as to the time and place for
the hearing. Said notice of objection
shall be filed at the earliest practicable
time, but in no event shall said notice
be filed later than five business days
prior to the scheduled date of the hear-
ing.

(c) Ruling on objection. The hearings
officer shall rule on any objection
timely filed by a party under this sec-
tion and shall notify the party of his or
her ruling thereon. The hearings officer
may for good cause shown, or upon his
or her own motion, reschedule the time
and/or place of the hearing. The hear-
ings officer also may limit or expand

the issues to be resolved at the hear-
ing.

(d) Failure to appear or to file objection.
If neither a party nor his or her rep-
resentative appears at the time and
place scheduled for the hearing, that
party shall be deemed to have waived
his or her right to an oral hearing un-
less said party either filed with the
hearings officer a notice of objection
showing good cause why the hearing
should have been rescheduled, which
notice was timely filed but not ruled
upon, or, within 10 days following the
date on which the hearing was sched-
uled, said party files with the hearings
officer a motion to reschedule the
hearing showing good cause why nei-
ther the party nor his or her represent-
ative appeared at the hearing and fur-
ther showing good cause as to why said
party failed to file at the prescribed
time any notice of objection to the
time and place of the hearing.

(e) Rescheduling the hearing. If the
hearings officer finds either that a no-
tice of objection was timely filed show-
ing good cause to reschedule the hear-
ing, or that the party has within 10
days following the date of the hearing
filed a motion showing good cause for
failure to appear and to file a notice of
objection, the hearings officer shall re-
schedule the hearing. If the hearings
officer finds that the hearing shall not
be rescheduled, he or she shall so no-
tify the party in writing.

[53 FR 2488, Jan. 28, 1988]

§ 320.25 Hearing of appeal.

(a) Manner of conducting hearing. The
hearing shall be informal, fair, and im-
partial, and shall be conducted in such
manner as to ascertain the substantial
rights of the parties.

(b) Compilation of evidence. Any party,
or his duly authorized representative,
shall be afforded full opportunity to
present further evidence upon any con-
troversial question of fact, orally or in
writing, or by means of exhibits; to ex-
amine and cross-examine witnesses,
and to present argument. If, in the
judgment of the hearings officer, evi-
dence not offered is available and rel-
evant, and is material to the merits of
the appeal, the hearings officer shall
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obtain such evidence upon his own ini-
tiative. The hearings officer shall pro-
tect the record against scandal, imper-
tinence and irrelevancies, but the tech-
nical rules of evidence shall not apply.

(c) Where no oral hearing required.
Where the hearings officer finds that
no factual issues are presented by an
appeal, and the only issues raised by
the parties are issues concerning the
application or interpretation of law,
the parties or their representatives
shall be afforded full opportunity to
submit written argument in support of
their position but no oral hearing shall
be held.

(d) Hearing by telephone. In the discre-
tion of the hearings officer and with
the approval of the Director of Hear-
ings and Appeals and agreement of all
parties, any hearing required under
this part may be conducted by tele-
phone conference.

[Board Order 58–142, 23 FR 9090, Nov. 22, 1958,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.28 Development of record.
All evidence presented by any party

or by his duly authorized representa-
tive, and all evidence developed by the
hearings officer, shall be preserved.
Such evidence, together with a record
of the arguments, oral or written, and
the file previously made in the adju-
dication of the claim, shall constitute
the record. After an appeal from an ini-
tial determination is filed, the com-
pilation of the record shall be initiated
by the inclusion therein of the file
made in the adjudication of the claim;
the compilation of the record shall be
kept up to date by the prompt addition
thereto of all parts of the record subse-
quently developed. The entire record at
any time during the pendency of an ap-
peal shall be available for examination
by any party or by his duly authorized
representative.

[42 FR 29302, June 8, 1977, as amended at 56
FR 65681, Dec. 18, 1991]

§ 320.30 Decision or report of hearings
officer.

As soon as practicable after the com-
pletion of the record, the hearings offi-
cer shall render his decision, or submit
his report to the Board, as may be ap-
propriate in the case. The decision or

report shall be based on the record and
shall be in writing. Such decision shall
contain a brief statement of (a) the
issue or issues raised, (b) the evidence
submitted, (c) findings of fact, (d) the
decision made, and (e) the reasons
therefor. Such report shall contain a
statement of (1) the issue or issues
raised, (2) the evidence submitted, (3)
findings of fact, (4) conclusions of law,
(5) recommendations as to the decision
to be made by the Board, and (6) such
discussion of the foregoing as the hear-
ings officer may desire to present to
the Board. Within 15 days after ren-
dition of the decision or submission of
the report, a copy of the decision or re-
port shall be mailed to each party at
the last address of record. In the case
of a report, a copy of the transcript of
the hearing, if any was held, shall also
be mailed to each party.

[Board Order 66–84, 31 FR 10181, July 28, 1966,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.32 Effect of decision of hearings
officer.

A decision of the hearings officer,
subject to review as hereinafter pro-
vided, shall be binding upon any adju-
dicating office and upon all parties;

(a) With respect to the initial deter-
mination involved, and

(b) With respect to other initial de-
terminations, irrespective of whether
they have been appealed, which in-
volved the same parties and which were
based upon the same issue or issues de-
termined in the decision of the hear-
ings officer.

[56 FR 65681, Dec. 18, 1991]

§ 320.35 Review of decision of hearings
officer on motion of Board.

The Board may, on its own motion,
review a decision of the hearings offi-
cer on the basis of the evidence pre-
viously submitted in the case, and may
designate any employee of the Board to
take additional evidence and to report
his findings to the Board.

§ 320.38 Appeal to Board from decision
of hearings officer.

Any claimant aggrieved by a decision
of the hearings officer and any base-
year employer(s) whose employee was
awarded benefits, who participated in
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the appeal before the hearings officer,
may appeal to the Board for review of
the decision.

[56 FR 65681, Dec. 18, 1991]

§ 320.39 Execution and filing of appeal
to Board from decision of hearings
officer.

An appeal to the Board from the deci-
sion of a hearings officer shall be filed
on the form provided by the Board and
shall be executed in accordance with
the instructions on the form. Such ap-
peal shall be filed within 60 days from
the date upon which notice of the deci-
sion of the hearings officer was mailed
to the parties. The right to further re-
view of a decision of a hearings officer
shall be forfeited unless formal final
appeal is filed in the manner and with-
in the time prescribed in this section.
However, when a party fails to file an
appeal before the Board within the
time prescribed in this section, the
Board may waive this requirement if,
along with the final appeal, the party
in writing requests an extension of
time. The request for an extension of
time must give the reasons why the
final appeal form was not filed within
the time limit prescribed in this sec-
tion. If in the judgment of the Board
the reasons given establish that the
party has good cause for not filing the
final appeal form within the time limit
prescribed, the Board will consider the
appeal to have been filed in a timely
manner. The Board will use the stand-
ards found in § 320.10(e) of this chapter
in determining if good cause exists.

(Approved by the Office of Management and
Budget under control number 3220–0020)

[56 FR 65681, Dec. 18, 1991]

§ 320.40 Procedure before Board on
appeal from decision of hearings of-
ficer.

Upon the filing of an appeal to the
Board from a decision of a hearings of-
ficer, the Secretary to the Board shall
notify all parties to the decision of the
hearings officer that an appeal has
been filed. The parties shall not have
the right to submit additional evi-
dence, except that:

(a) The Board may permit the sub-
mission of additional evidence upon a
showing by a party that he or she has

additional evidence to present which,
for valid reasons, he or she was unable
to present at an earlier stage;

(b) The Board may request the sub-
mission of additional evidence; and

(c) The Board may designate any em-
ployee of the Board to take additional
evidence and to report his or her find-
ings to the Board. Any such additional
evidence shall be submitted in such
manner as the Board may indicate and
shall be included in the record.

[56 FR 65681, Dec. 18, 1991]

§ 320.41 Procedure before Board after
submission of report by hearings of-
ficer.

(a) After submission to the Board of
a hearings officer’s report, in an appeal
involving employee status or the cred-
itability of compensation, any party to
the proceeding may, within twenty
days after the mailing to him of a copy
of the report, file with the Board and
serve upon other parties by mailing to
their last addresses of record such ex-
ceptions in writing as he desires to
make to the hearings officer’s findings
of fact and conclusions of law. Each ex-
ception shall specifically designate the
particular finding of fact or conclusion
of law to which exception is taken, and
shall set forth in detail the grounds of
the exception. General exceptions and
exceptions not specifically directed to
particular findings of fact or conclu-
sions of law will not be considered.
Each party shall have ten days after
the receipt of exceptions taken by
other parties in which to file with the
Board replies to the exceptions. The
Board may, upon the application of any
party and for cause shown, extend the
time for filing and serving of excep-
tions or filing of replies thereto. The
hearings officer’s report shall be advi-
sory but shall be presumed to be cor-
rect. Findings of fact to which no ex-
ceptions are taken will, subject only to
the power of the Board to reject or
modify, stand confirmed.

(b) Further argument will not be per-
mitted except upon a showing by any
party that he has arguments to present
which for valid reasons he was unable
to present at an earlier stage, and in
cases in which the Board requests fur-
ther elaboration of arguments. In such
cases, the further argument shall be
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submitted orally or in writing, as the
Board may indicate in each case, and
shall be subject to such restrictions as
to form, subject matter, length, and
time as the Board may indicate.

§ 320.42 Decision of Board.
The decision of the Board, whether

on an appeal to the Board from a deci-
sion of a hearings officer, or after sub-
mission of a report by a hearings offi-
cer, shall be made upon the basis of the
record established in accordance with
the foregoing sections. Notice of such
decision, together with the Board’s
findings of fact and conclusions of law
in connection therewith, shall, within
15 days from the date on which the de-
cision is made, be mailed to the parties
at the latest addresses furnished by
them. Subject only to judicial review
in accordance with § 320.45, the decision
of the Board shall be final and conclu-
sive for all purposes:

(a) With respect to the initial deter-
mination involved, and

(b) With respect to other initial de-
terminations, irrespective of whether
they have been appealed, which involve
the same parties and which were based
on the same issue or issues determined
in the decision of the Board. In a case
in which there has been a hearings offi-
cer’s report, in an appeal involving em-
ployee status or the creditability of
compensation, the decision of the
Board on all issues determined in such
decision shall be final and conclusively
establish all rights and obligations,
arising under the Act, of every party
notified as hereinabove provided of his
or her right to participate in the pro-
ceedings.

[Board Order 66–84, 31 FR 10181, July 28, 1966,
as amended at 56 FR 65681, Dec. 18, 1991]

§ 320.45 Judicial review.
Upon being notified of a decision of

the Board made (a) upon review, on the
Board’s own motion, of a decision of a
hearings officer, or (b) upon an appeal
to the Board, an aggrieved party may
obtain judicial review of such final de-
cision, by filing a petition for review
within ninety days after the date on
which notice of such decision was
mailed to him, or within such further
time as the Board may allow, in the
U.S. Court of Appeals for the circuit in

which the party resides or will have
had his principal place of business or
principal executive office, or in the
U.S. Court of Appeals for the Seventh
Circuit or in the Court of Appeals for
the District of Columbia.

[Board Order 58–142, 23 FR 9090, Nov. 22, 1958,
as amended at 56 FR 65682, Dec. 18, 1991]

§ 320.48 Representatives of parties.

In the event a party to any pro-
ceeding within the Board, under the
preceding regulations in this part, de-
sires to be represented by another per-
son, he shall file with the Board prior
to the time of such representation a
power of attorney signed by him and
naming such other person as the person
authorized to represent him: Provided,
however, That without requiring such
power of attorney the Board may rec-
ognize as the duly authorized rep-
resentative of the claimant the person
designated by the claimant’s railway
labor organization to act in behalf of
members of that organization on such
matters whenever such representative
acts or appears for such claimant.

§ 320.49 Determination of date of fil-
ing.

For purposes of this part the date of
filing of any document or form shall be
the date of receipt at an office of the
Board. By agreement between a base-
year employer and the Board any docu-
ment required to be filed with the
Board or any notice required to be sent
to the employer may be transmitted by
electronic mail.

[56 FR 65682, Dec. 18, 1991]

PART 322—REMUNERATION

Sec.
322.1 Statutory provisions.
322.2 General definition of ‘‘remuneration’’.
322.3 Determining the days with respect to

which remuneration is payable or ac-
crues.

322.4 Consideration of evidence.
322.5 Payments under vacation agreements.
322.6 Pay for time lost.
322.7 Allowances resulting from abandon-

ment or coordination of employer facili-
ties.

322.8 Miscellaneous income.

AUTHORITY: 45 U.S.C. 362l.
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SOURCE: Board Order 59–73, 24 FR 2487, Mar.
31, 1959, unless otherwise noted.

§ 322.1 Statutory provisions.

Subject to the provisions of section 4 of
this act, (1) a day of unemployment, with re-
spect to any employee, means a calendar day
* * * with respect to which * * * no remu-
neration is payable or accrues to him * * *;
and (2) a ‘‘day of sickness’’, with respect to
any employee, means a calendar day * * *
with respect to which * * * no remuneration
is payable or accrues to him * * * Provided,
however, That ‘‘subsidiary remuneration’’, as
hereinafter defined in this subsection, shall
not be considered remuneration for the pur-
pose of this subsection except with respect to
an employee whose base-year compensation,
exclusive of earnings from the position or oc-
cupation in which he earned such subsidiary
remuneration, is less than $1,000 * * *.

For the purpose of this subsection, the
term ‘‘subsidiary remuneration’’ means,
with respect to any employee, remuneration
not in excess of an average of three dollars a
day for the period with respect to which such
remuneration is payable or accrues, if the
work from which the remuneration is de-
rived (i) requires substantially less than full
time as determined by generally prevailing
standards, and (ii) is susceptible of perform-
ance at such times and under such cir-
cumstances as not to be inconsistent with
the holding of normal full-time employment
in another occupation. (Section 1(k), Rail-
road Unemployment Insurance Act.)

The term ‘‘compensation’’ means any form
of money remuneration, including pay for
time lost but excluding tips, paid for services
rendered as an employee to one or more em-
ployers, or as an employee representative
* * *. A payment made by an employer to an
individual through the employer’s payroll
shall be presumed, in the absence of evidence
to the contrary, to be compensation for serv-
ice rendered by such individual as an em-
ployee of the employer in the period with re-
spect to which the payment is made. An em-
ployee shall be deemed to be paid, ‘‘for time
lost’’ the amount he is paid by an employer
with respect to an identifiable period of ab-
sence from the active service of the em-
ployer, including absence on account of per-
sonal injury, and the amount he is paid by
the employer for loss of earnings resulting
from his displacement to a less remunerative
position or occupation. If a payment is made
by an employer with respect to a personal in-
jury and includes pay for time lost, the total
payment shall be deemed to be paid for time
lost unless, at the time of payment, a part of
such payment is specifically apportioned to
factors other than time lost, in which event
only such part of the payment as is not so
apportioned shall be deemed to be paid for

time lost. * * * (Section 1(i), Railroad Unem-
ployment Insurance Act.)

The term ‘‘remuneration’’ means pay for
services for hire, including pay for time lost,
and tips, but pay for time lost shall be
deemed earned on the day on which such
time is lost. The term ‘‘remuneration’’ in-
cludes also earned income other than for
services for hire if the accrual thereof in
whole or in part is ascertainable with respect
to a particular day or particular days. The
term ‘‘remuneration’’ does not include (i) the
voluntary payment by another, without de-
duction from the pay of an employee, of any
tax or contribution now or hereafter imposed
with respect to the remuneration of such em-
ployee, or (ii) any money payments received
pursuant to any nongovernmental plan for
unemployment insurance, maternity insur-
ance, or sickness insurance. (Section 1(j),
Railroad Unemployment Insurance Act.)

[Board Order 59–73, 24 FR 2487, Mar. 31, 1959,
as amended by Board Order 59–199, 24 FR
9478, Nov. 25, 1959; Board Order 68–72, 33 FR
11114, Aug. 6, 1968]

§ 322.2 General definition of ‘‘remu-
neration’’.

Remuneration includes all pay for
services for hire and all other earned
income payable or accruing with re-
spect to any day. Income shall be
deemed earned if it is payable or ac-
crues in consideration of services and if
such services were in turn rendered in
consideration of the income payable or
accruing. ‘‘Remuneration’’ shall in-
clude income in the form of a com-
modity, service, or privilege if, before
the performance of the service for
which it is payment, the parties have
agreed (a) upon the value of such com-
modity, service, or privilege, and (b)
that such part of the amount agreed
upon to be paid may be paid in the
form of such commodity, service, or
privilege.

§ 322.3 Determining the days with re-
spect to which remuneration is pay-
able or accrues.

(a) Payable or accrues. In determining
whether remuneration is ‘‘payable’’ or
‘‘accrues’’ to an employee with respect
to a claimed day or days, consideration
shall be given to such factors as

(1) The intention of the parties with
respect to the remuneration as indi-
cated in employment contracts, in any
expressed or implied agreements be-
tween the parties, and by the actions of
the parties;
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(2) Any evidence, such as vouchers or
agreement of the parties, relating the
remuneration to a particular period of
time or indicating that the remunera-
tion accrued or became payable with-
out reference to any particular period
of time;

(3) The measure by which the amount
of remuneration was determined;

(4) Whether the amount of the remu-
neration is proportionate to the length
of time needed to render the service for
which it is payment;

(5) Whether the service for which the
remuneration accrues is required to be
rendered on any particular day or par-
ticular days; and

(6) Whether a specified amount of the
remuneration is contingent upon a re-
sult accomplished on a particular day
or particular days.

(b) Layover days. Remuneration shall
not be regarded as payable or accruing
with respect to ‘‘layover’’ days, solely
because they are termed ‘‘layover’’
days.

(c) Guaranteed earnings. A payment
under a plan which guarantees an
amount of earnings or mileage in a
specified period is remuneration with
respect to each day in the specified pe-
riod.

§ 322.4 Consideration of evidence.

(a) Initial proof. A claimant’s certifi-
cation or statement on a claim form
provided by the Board to the effect
that he did not work on any day
claimed and did not receive income
such as vacation pay or pay for time
lost for any day claimed on such form
shall constitute sufficient evidence
that no remuneration is payable or has
accrued to him with respect to such
day, unless there is conflicting evi-
dence.

(b) Investigation. When there is a
question as to whether or not remu-
neration is payable or has accrued to a
claimant with respect to a claimed day
or days, investigation shall be made
with a view to obtaining information
sufficient for a finding.

(Approved by the Office of Management and
Budget under control number 3220–0049)

[Board Order 59–73, 24, 2487, Mar. 31, 1959, as
amended at 52 FR 11017, Apr. 6, 1987]

§ 322.5 Payments under vacation
agreements.

(a) General. In ascertaining the ac-
crual of remuneration under a vacation
agreement, consideration shall be
given to the applicable agreements and
practices, the interpretations of such
agreements and practices developed by
the parties, and the actions of the par-
ties pursuant thereto. When there is in-
formation that an employee has re-
ceived or is to receive payment under a
vacation agreement, such payment
shall, in the absence of evidence to the
contrary, be considered to be remu-
neration with respect to the days to
which the payment is assigned.

(b) Vacation pay. If an employee
takes a vacation in accordance with a
vacation agreement, the payment for
such vacation shall constitute remu-
neration with respect to the days in
the vacation period for which the pay-
ment is made. An employee shall be re-
garded as taking a vacation when, in
accordance with the applicable agree-
ments and practices (1) he is absent
from work during a scheduled or as-
signed vacation period; (2) he is re-
quired to take his vacation with pay
while he is on furlough; or (3) he choos-
es to take his vacation with pay while
he is unemployed or absent from work
due to illness or other personal cir-
cumstances.

(c) Pay in lieu of vacation. If a pay-
ment in lieu of vacation is made to an
employee under a vacation agreement
such payment shall not constitute re-
muneration with respect to any par-
ticular day or days. A payment under a
vacation agreement shall be regarded
as in lieu of vacation if:

(1) The payment is made at the end of
the vacation year to an employee who
did not take his vacation during such
year; or

(2) The payment is made after the
employee’s death, or after he ceased
service for the purpose of receiving an
annuity, and the payment is credited
to the employee’s last day of service in
accordance with § 222.3(h) of this chap-
ter; or

(3) It is otherwise established that
the parties intended the payment to be
in lieu of vacation, without reference
to any particular period.

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00481 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



486

20 CFR Ch. II (4–1–99 Edition)§ 322.6

§ 322.6 Pay for time lost.
(a) Payments included. A payment

shall be regarded as ‘‘pay for time lost’’
if it is made with respect to an identifi-
able period of absence from the active
service of the person or company mak-
ing such payment, including absence
on account of personal injury. The en-
tire amount of a payment made by an
employer with respect to a personal in-
jury shall be deemed to be pay for time
lost if such amount includes pay for
time lost and is not, at the time of pay-
ment, specifically apportioned to fac-
tors other than time lost. If an amount
paid with respect to personal injury is,
at the time of payment, apportioned to
factors other than time lost, only that
part of the amount not so apportioned
shall be deemed to be pay for time lost.

(b) Employment relationship required.
Pay for time lost shall not be deemed
to have been earned on any day after
the day of the employee’s resignation
or other termination of his employ-
ment relationship.

(c) Initial evidence. A report that an
employee has received or is to receive
pay for time lost shall, in the absence
of evidence to the contrary, be consid-
ered sufficient for a finding that remu-
neration is payable with respect to
each day in the period to which the pay
is assigned.

§ 322.7 Allowances resulting from
abandonment or coordination of
employer facilities.

(a) Coordination or dismissal allowance.
A coordination or dismissal allowance,
payable to an employee who is unem-
ployed as a result of an abandonment
or coordination, but who does not sever
his employment relationship and who
remains subject to call, is remunera-
tion with respect to each day in the pe-
riod for which the allowance is paid.
Pursuant to instructions issued by the
Associate Executive Director for Un-
employment and Sickness Insurance,
any Board office that is adjudicating a
claim for unemployment benefits is au-
thorized to deny such claim if that of-
fice finds that the employee is receiv-
ing or is eligible to receive a monthly
dismissal or coordination allowance or
any comparable payment of remunera-
tion with respect to any of the days
covered by the claim for benefits. It

shall be the duty of each employer to
provide such information as the Board
may need to adjudicate the claim for
benefits made by an employee who is
receiving or is eligible to receive such
allowances or other pay for time lost.

(b) Separation allowance. A separation
allowance, payable to an employee
who, in accordance with the applicable
agreement, elects to sever his employ-
ment relationship and receive a lump-
sum settlement in lieu of a coordina-
tion allowance is not remuneration
with respect to any day after the em-
ployment relationship is severed.

[Board Order 59–73, 24 FR 2487, Mar. 31, 1959,
as amended at 50 FR 36872, Sept. 10, 1985]

§ 322.8 Miscellaneous income.

(a) Income from self-employment. In de-
termining whether income from self-
employment is remuneration with re-
spect to a particular day or particular
days, consideration shall be given to
whether, and to what extent, (1) such
income can be related to services per-
formed on the day or days and (2) the
expenses of the self-employment can be
attributed to the day or days. Income
from services performed by an indi-
vidual on a farm which he owns or
rents, or in his own mercantile estab-
lishment, ordinarily is not remunera-
tion with respect to any day.

(b) Income from investment. Income in
the form of interest, dividends, and
other returns on invested capital which
is not coupled with the rendition of
personal services shall not be regarded
as remuneration.

(c) Commissions on sales. Commissions
on sales shall be regarded as remunera-
tion with respect to the day or days on
which sales are made.

(d) Payments for service as a public offi-
cial. In determining whether income for
service as a public official is remunera-
tion and, if so, the particular day or
days with respect to which such remu-
neration is payable or accrues, consid-
eration shall be given to such factors
as (1) the amount of the income; (2) the
terms and conditions of payment; (3)
the character and extent of the serv-
ices rendered; (4) the importance, pres-
tige, and responsibilities attached to
the position; (5) the day or days on
which services, or readiness to perform
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services, are required; and (6) the provi-
sions of the applicable statutes.

(e) Payments to local lodge officials. A
payment by a local lodge of a labor or-
ganization to an employee for services
as a local lodge official shall be re-
garded as subsidiary remuneration if
such payment does not exceed an aver-
age of three dollars a day for the period
with respect to which it is payable or
accrues, unless there is information
that the work from which the payment
is derived does not require substan-
tially less than full time as determined
by generally prevailing standards, or is
not susceptible of performance at such
times and under such circumstances as
not to be inconsistent with the holding
of normal full-time employment in an-
other occupation.

(f) Public relief payments. Public relief
payments made in consideration of
need shall not be regarded as remu-
neration.

PART 323—NONGOVERNMENTAL
PLANS FOR UNEMPLOYMENT OR
SICKNESS INSURANCE

Sec.
323.1 Introduction.
323.2 Definition of nongovernmental plan

for unemployment or sickness insurance.
323.3 Standards for Board approval of a non-

governmental plan.
323.4 Guidelines for content of a nongovern-

mental plan.
323.5 Submitting proposed plan for Board

approval.
323.6 Treatment of benefit payments under

a nongovernmental plan for purposes of
contributions.

323.7 Effective date.

AUTHORITY: 45 U.S.C. 362(1).

SOURCE: 56 FR 26328, June 7, 1991, unless
otherwise noted.

§ 323.1 Introduction.
(a) This part defines the phrase non-

governmental plan for unemployment or
sickness insurance and sets forth the
procedure by which an employer may
obtain a determination by the Railroad
Retirement Board as to whether a par-
ticular plan that such employer main-
tains for its employees qualifies as a
nongovernmental plan. In general, any
payment by an employer to an em-
ployee for services rendered as an em-
ployee will be considered to be remu-

neration within the meaning of section
1(j) of the Railroad Unemployment In-
surance Act and part 322 of this chap-
ter. This includes employer payments
that relate to an employee’s loss of
earnings during a period of time when
the employee is unemployed or sick,
including sickness resulting from in-
jury. The exception is when an em-
ployer pays an employee a benefit pur-
suant to the provisions of a nongovern-
mental plan for unemployment or sick-
ness insurance established by an em-
ployer for the benefit of its employees.
Benefit payments under such plans are
not remuneration and do not affect an
employee’s eligibility for unemploy-
ment or sickness benefits under the
Railroad Unemployment Insurance
Act.

(b) This part does not have any gen-
eral applicability to private insurance
contracts under which an insurance
company, pursuant to a policy of insur-
ance maintained by or for an employee,
pays medical or hospital expenses or
other cash benefits to or in behalf of an
employee. Nor does this part apply to
any private plan for relief of unemploy-
ment established by a party other than
an employer such as, for example, a
plan established by a labor union under
which it undertakes to pay benefits to
striking members of the union out of a
strike insurance fund. Insurance policy
benefits and strike unemployment ben-
efits, although paid under plans that
are nongovernmental in nature, are not
considered remuneration for services
under the general definition of remu-
neration. See part 322 of this chapter.

§ 323.2 Definition of nongovernmental
plan for unemployment or sickness
insurance.

A nongovernmental plan for unem-
ployment or sickness insurance is a
benefit plan, program or policy that is
in the nature of insurance and is de-
signed and established by an employer
for the purpose of supplementing the
benefits that an employee of such em-
ployer may receive under the Railroad
Unemployment Insurance Act during a
period of unemployment or sickness. A
nongovernmental plan may be estab-
lished by labor-management agreement
or by unilateral employer action. Pay-
ments under such plans are referred to
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as supplemental unemployment bene-
fits (SUB pay) or supplemental sick-
ness benefits, rather than as wages,
salary or pay for time lost, because
their inherent nature is to supplement
benefit payments under the Railroad
Unemployment Insurance Act rather
than to replace or duplicate such pay-
ments.

§ 323.3 Standards for Board approval
of a nongovernmental plan.

An unemployment or sickness benefit
plan qualifies as a nongovernmental
plan if it conforms to the following
standards:

(a) The plan is in writing and has
been published or otherwise commu-
nicated to covered employees prior to
the inception of the plan;

(b) Benefits under the plan are pay-
able only to employees who are invol-
untarily laid off or separated from the
service of the employer or who are ab-
sent from work on account of illness or
injury;

(c) Payment of benefits under the
plan is conditioned upon a covered em-
ployee’s meeting the eligibility condi-
tions governing payment of benefits
under the Railroad Unemployment In-
surance Act. However, a plan will not
be disqualified merely because it:

(1) Provides benefits during any wait-
ing period required under the Railroad
Unemployment Insurance Act, or

(2) Provides benefits after an em-
ployee has exhausted rights to benefits
under the Railroad Unemployment In-
surance Act, or

(3) Provides benefits during a period
when the employee is not a ‘‘qualified
employee’’, within the meaning of part
302 of this chapter;

(d) Payment of benefits under the
plan is coordinated with benefit pay-
ments to which the employee may be
entitled under the Railroad Unemploy-
ment Insurance Act. In general, plan
benefit payments will be considered co-
ordinated with Railroad Unemploy-
ment Insurance Act benefit payments
when computation of the plan benefits
takes Railroad Unemployment Insur-
ance Act benefit entitlement into con-
sideration in such a way as to make it
clear that the plan is supplementing
Railroad Unemployment Insurance Act
benefit payments for days of unemploy-

ment or days of sickness. For example,
a plan that provides for payment of a
specified daily benefit amount is con-
sidered coordinated with Railroad Un-
employment Insurance Act benefit pay-
ments if the plan provides that the
daily benefit amount otherwise payable
to the employee is reduced by the
amount of benefits that the employee
received or could receive under the
Railroad Unemployment Insurance Act
for the same day if the employee had
met all the eligibility criteria for such
benefit. Similarly, there is acceptable
coordination if the plan simply pro-
vides for payment of an amount as an
‘‘add-on’’ benefit to the amount of
Railroad Unemployment Insurance Act
benefits paid or payable. On the other
hand, a plan that allows payment so as
to compensate an employee for rail-
road or non-railroad earnings that are
lower in amount than what the em-
ployee would get under the plan if he
or she were not employed is not consid-
ered coordinated with benefit pay-
ments under the Railroad Unemploy-
ment Insurance Act because an em-
ployer payment made under such cir-
cumstances supplements earnings rath-
er than benefit payments under the
Railroad Unemployment Insurance
Act. No Railroad Unemployment Insur-
ance Act benefits are payable to an em-
ployee who is earning remuneration
from railroad or non-railroad employ-
ment. Employer payments that make
up for low earnings are pay for time
lost and therefore are compensation and
remuneration;

(e) The plan confers upon covered
employees an enforceable right to the
benefits under the plan. The plan may
not commit to management discretion
any decision as to whether such em-
ployee will actually be paid the bene-
fits to which he is entitled under the
plan or the amount to be paid;

(f) The plan may not provide benefits
to a covered employee in an amount
that, when added to his or her Railroad
Unemployment Insurance Act benefits,
is greater than the wages of salary that
would have been paid if the employee
were employed; and

(g) The plan incorporates the fea-
tures set forth in § 323.4 of this part and
has been approved by the Board’s Di-
rector of Unemployment and Sickness
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Insurance as a nongovernmental plan
for unemployment or sickness insur-
ance.

§ 323.4 Guidelines for content of a non-
governmental plan.

At a minimum, a nongovernmental
plan for unemployment or sickness in-
surance should contain the following
features:

(a) The title of the plan (e.g., Supple-
mental Unemployment Benefit Plan or
Supplemental Sickness Benefit Plan);

(b) A statement of purpose, such as
the following:

There is hereby established a nongovern-
mental plan for (unemployment insurance)
(sickness insurance) [specify which one]
within the meaning of section 1(j) of the
Railroad Unemployment Insurance Act. The
purpose of this plan is to supplement the
benefits that an eligible employee may re-
ceive under that Act and not to replace or
duplicate such benefits. Payments under this
plan are designed as one of the benefits of
employment with [name of employer] and
are not intended as pay for time lost or any
other form of remuneration for services ren-
dered as an employee;

(c) A statement as to which class or
craft of employees, or other specified
group of employees, is covered by the
plan;

(d) The criteria governing a par-
ticular covered employee’s eligibility
for supplemental benefits under the
plan;

(e) The dollar amount of supple-
mental benefits payable on a periodic
basis to an eligible employee, the dura-
tion of supplemental benefits, how such
benefits will be computed, and the con-
ditions under which an employee will
be disqualified or benefit payments re-
duced or terminated; and

(f) The identity of the plan adminis-
trator and the procedure by which a
covered employee may claim supple-
mental benefits under the plan, includ-
ing forms to be filed (if any), how to
file, the time limit for filing, and how
an employee may appeal from a denial
of supplemental benefits.

§ 323.5 Submitting proposed plan for
Board approval.

An employer shall submit each pro-
posed plan, or a proposed revision to an

existing plan, to the Director of Unem-
ployment and Sickness Insurance,
Railroad Retirement Board, 844 Rush
Street, Chicago, Illinois 60611. The Di-
rector shall determine whether the
plan or revision conforms to this part.
Approval shall be effective as of the ef-
fective date of the plan. If not ap-
proved, the Director will advise the
employer in which particular respects
the proposed plan or revision does not
conform to this part.

§ 323.6 Treatment of benefit payments
under a nongovernmental plan for
purposes of contributions.

Benefit payments under nongovern-
mental plans approved by the Board
under this part are not compensation as
defined in section 1(i) of the Railroad
Unemployment Insurance Act, and
therefore they are not subject to con-
tribution under part 345 of this chap-
ter.

§ 323.7 Effective date.

(a) This part shall not apply to a plan
approved by the Director of Unemploy-
ment and Sickness Insurance prior to
the effective date of this part. How-
ever, it shall apply to any proposed re-
vision to such plan.

(b) Any plan in effect on the effective
date of this part that has not been ap-
proved by the Director of Unemploy-
ment and Sickness Insurance shall be
considered a proposed plan for purposes
of § 323.5.

PART 325—REGISTRATION FOR
RAILROAD UNEMPLOYMENT BEN-
EFITS

Sec.
325.1 General.
325.2 Procedure for registering for unem-

ployment benefits.
325.3 Application for unemployment bene-

fits and employment service.
325.4 Claim for unemployment benefits.
325.5 Death of employee.
325.6 Verification procedures.

AUTHORITY: 45 U.S.C. 362(i) and 362(l).

SOURCE: 54 FR 24551, June 8, 1989, unless
otherwise noted.
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§ 325.1 General.
(a) Statutory basis. The Railroad Un-

employment Insurance Act (Act) pro-
vides for the payment of unemploy-
ment benefits to qualified railroad em-
ployees for days of unemployment. The
term ‘‘day of unemployment’’ is de-
fined in section 1(k) of the Act. Section
12(i) of the Act authorizes and requires
the Board to establish a procedure by
which unemployed employees may reg-
ister for unemployment benefits for
days on which they are unemployed,
able to work, and available for work
and to pay benefits when such employ-
ees have complied with the Board’s
procedures.

(b) Day of unemployment. The amount
of unemployment benefits payable to a
qualified employee will be computed in
accordance with section 2(a) of the Act.
Under that section, benefits are pay-
able to a qualified employee for each
day of unemployment over four in each
registration period, generally a period
of 14 consecutive days, in a benefit year
except that no benefits are payable for
any day of unemployment during the
employee’s waiting period in each ben-
efit year.

(c) Registration period. Except for reg-
istration periods in extended unem-
ployment benefit periods, a ‘‘registra-
tion period’’ means a period of 14 con-
secutive days beginning with the first
day for which an employee registers
following:

(1) His or her last day of work, or
(2) The last day of the employee’s

last preceding registration period, and
with respect to which the employee
properly files a claim for benefits on
such form and in such manner as the
Board prescribes.
With respect to an extended benefit pe-
riod, each of the successive 14-day peri-
ods in the extended unemployment
benefit period is a registration period.

(d) Waiting period. An employee’s first
registration period in any benefit year
is his or her waiting period, provided
that such employee has at least five
days of unemployment in such reg-
istration period and has complied with
the requirements of this part. When
the Board finds that an employee’s un-
employment is due to a stoppage of
work because of a strike in the estab-
lishment, premises, or enterprise at

which he was last employed, no bene-
fits are payable for the first 14 days of
unemployment due to such stoppage of
work. For subsequent days of unem-
ployment due to such stoppage of
work, benefits shall be payable for days
of unemployment in excess of four dur-
ing any registration period within the
same benefit year.

(e) Pay for time lost. An employee may
claim unemployment benefits in ac-
cordance with this part even though he
or she is also pursuing a claim for pay
for time lost or other remuneration. If
such pay is awarded to the employee
with respect to any day for which the
Board has paid him or her unemploy-
ment benefits, the Board will recover
the amount of unemployment benefits
that was paid for any day or days for
which he or she was awarded pay for
time lost. See part 322 of this chapter.
It is the employee’s responsibility to
tell the Board that he or she has filed
or intends to file a claim for time lost.

§ 325.2 Procedure for registering for
unemployment benefits.

(a) Registering as unemployed. To
claim unemployment benefits for any
day, an employee must register as un-
employed by doing the following:

(1) Apply for unemployment benefits
and employment service in accordance
with § 325.3;

(2) File a claim in accordance with
§ 325.4; and

(3) Provide any other information
that the Board needs to properly adju-
dicate his or her right to unemploy-
ment benefits.

(b) No benefits payable without reg-
istration. No unemployment benefits
shall be paid to any otherwise qualified
employee with respect to any day
claimed as a day of unemployment, and
no waiting period credit shall be al-
lowed, until such time as the employee
has complied with the requirements of
paragraph (a) of this section.

(c) When a registration period may
begin. When registering for unemploy-
ment benefits, an employee may claim
benefits for any calendar day on which
he or she is unemployed and believes
himself or herself to be eligible for ben-
efits. A registration period may begin
as early as the first calendar day on
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which an employee is unemployed fol-
lowing his or her last day of work even
though such first calendar day would
have been a rest day if the employee
had not become unemployed. However,
a registration period may not begin
with any calendar day with respect to
which an employee has received or will
receive remuneration.

Example 1. An employee whose rest days
are Saturday and Sunday is laid off on Fri-
day, September 2, after working his regular
shift on that day. His first 14-day registra-
tion period could start as early as Saturday,
September 3. A registration period starting
on September 3 would end on September 16.
If he continues to be unemployed, his next
registration period could begin September 17
and end September 30, and so forth.

Example 2. An employee whose rest days
are Saturday and Sunday is laid off on Fri-
day, September 2, but he decides to take two
weeks’ vacation pay covering days through
Friday, September 16. Because he will have
received remuneration for days through Sep-
tember 16, his claim for unemployment bene-
fits could begin on Saturday, September 17,
if he continues to be unemployed after his
vacation ends.

Example 3. An employee whose rest days
are Saturday and Sunday is laid off on Mon-
day, September 5, after working his regular
shift on that day. His first 14-day registra-
tion period could begin on Tuesday, Sep-
tember 6, the first day on which he was un-
employed following his last day of work.

(Approved by the Office of Management and
Budget under control number 3220–0166)

§ 325.3 Application for unemployment
benefits and employment service.

(a) Requirement. An unemployed em-
ployee who wishes to claim unemploy-
ment benefits shall apply for such ben-
efits by completing the form prescribed
by the Board for that purpose. Such
form shall also constitute an applica-
tion for employment service. An appli-
cation will be required at the beginning
of each period of unemployment in a
benefit year unless:

(1) The employee filed an application
for an initial period of unemployment
in a benefit year and has a subsequent
period of unemployment within the
same benefit year; or

(2) The employee had filed an appli-
cation for benefits for a period of un-
employment that began in the pre-
ceding benefit year and the period of

unemployment continued into the next
ensuing benefit year.
In either of these circumstances, the
initial application will be treated as an
application for days in the subsequent
period of unemployment or as an appli-
cation for days in the next ensuing
benefit year, as the case may be.

(b) Purpose of application. An applica-
tion for unemployment benefits and
employment service is a document that
serves three purposes. First, it identi-
fies an employee who has become un-
employed and wishes to begin receiving
unemployment benefits. Second, it as-
sists the Board in determining whether
the applicant is a qualified employee
and if so, whether any of the informa-
tion reported on the application affects
his or her eligibility for payment of
benefits. Third, it assists the Board in
placing the employee in any suitable
employment that may be available.

(c) Time for filing application. An em-
ployee may deliver or mail his or her
application to any Board office, but
such application must be received at a
Board office within 30 calendar days of
the first day that the employee intends
to claim as a day of unemployment.
For example, if an employee becomes
unemployed on October 31 and intends
to claim unemployment benefits for
days starting November 1, the applica-
tion must reach a Board office no later
than November 30. If the application is
received December 1, the employee
may not be paid unemployment bene-
fits for November 1 as such day would
not be considered as a ‘‘day of unem-
ployment’’. If an employee returns to
work and then becomes unemployed
again within the same benefit year, he
or she is not required to file a new ap-
plication for benefits and employment
service but need only contact the near-
est Board office to obtain a claim form
and file such form as described in
§ 325.4.

(d) Extension of time for filing. Not-
withstanding paragraph (c) of this sec-
tion, the Board will consider an appli-
cation for unemployment benefits as
timely filed if:

(1) The employee can show that he or
she made a reasonable effort to file the
form on time but was prevented from
doing so by circumstances beyond his
or her control; provided, however, that
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lack of diligence, forgetfulness or lack
of knowledge of the time limit for ap-
plying shall not be considered to be a
circumstance beyond the employee’s
control; and

(2) The employee files an application
within one year of the day or days that
he or she claims as a day or days of un-
employment.

§ 325.4 Claim for unemployment bene-
fits.

(a) Requirement. After an unemployed
employee has applied for unemploy-
ment benefits in accordance with
§ 325.3, he or she shall claim a day as a
day of unemployment by registering
with respect to such day. Registration
shall be made on the claim form pro-
vided by the Board to the employee.

(b) Claim. A claim for unemployment
benefits shall cover a period of 14 con-
secutive calendar days. Each such 14-
day period shall be a registration pe-
riod. An employee shall provide the in-
formation called for by the claim form
and shall file his or her claim in ac-
cordance with paragraph (c) of this sec-
tion.

(c) Time for filing. A claim for unem-
ployment benefits shall be filed at any
Board office no later than 15 calendar
days after the last day of the claim pe-
riod, as defined in paragraph (b) of this
section, or 15 calendar days after the
date on which the claim form was
mailed to the employee, whichever is
later. In determining whether the time
for filing the claim may be extended,
the standards set forth in § 325.3(d)
shall be applied. None of the days in-
cluded in a claim that is not timely
filed shall be considered a day of unem-
ployment.

(d) Claim for new period of unemploy-
ment. An employee who has complied
with the application requirement under
§ 325.3 with respect to a period of unem-
ployment in a benefit year, and who
again becomes unemployed in the same
benefit year, need not file a new appli-
cation but may initiate a claim for
benefits for days in such subsequent pe-
riod by calling or visiting the nearest
district office of the Board to request a
claim form. Such request shall be made
no later than 30 calendar days after the
first day for which the employee wishes
to claim benefits. Upon receipt of a re-

quest under this paragraph, the district
office shall provide the employee with
a claim form which shall show the be-
ginning and ending dates of the reg-
istration period covered by the claim
form, with the first day shown on the
claim form being no earlier than the
30th day before the date on which the
employee requested the claim form,
unless the delay may be excused by ap-
plying the standards set forth in
§ 325.3(d).

(e) Delayed claims. If an employee
makes an initial application and claim
for benefits in accordance with this
part but does not continue to file ongo-
ing claims because he or she receives
an initial determination denying his or
her application or claim for benefits
and if, upon review, the denial is re-
versed by an appeals referee or other
authorized reviewing official, the em-
ployee shall have 30 days from the date
of the notice of the reversal in which to
file a claim or claims for benefits for
the days that he or she would have
claimed as days of unemployment but
for the initial determination denying
benefits. The appeals referee or other
reviewing official, as appropriate, shall
notify the employee of the 30-day time
limit imposed by this paragraph. An
employee whose claim for benefits has
been denied may continue to claim any
additional day or days for which he or
she believes that he or she is eligible
for benefits.

(f) Claim required for waiting period.
The requirement to file a claim for un-
employment benefits includes a re-
quirement to file a claim for the non-
compensable waiting period described
in § 325.1(d), except that the Director of
Unemployment and Sickness Insurance
may waive such requirement in connec-
tion with unemployment resulting
from a work stoppage or other labor
dispute.

(g) Withdrawal of claim. An employee
may withdraw his or her claim for un-
employment benefits by submitting a
written statement to that effect and by
repaying any benefits paid on the
claim, unless the employee’s claim was
intentionally false or fraudulent.

[54 FR 24551, June 8, 1989, as amended at 58
FR 45841, Aug. 31, 1993]

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00488 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



493

Railroad Retirement Board § 327.10

§ 325.5 Death of employee.
If an employee dies before filing one

or more of the required forms, the form
or forms may be filed by or in behalf of
the person or persons to whom benefits
would be payable pursuant to section
2(g) of the Act. Such form or forms
shall be filed within the time pre-
scribed in § 325.3. Under these cir-
cumstances, the word ‘‘employee’’, as
used in this part, shall include the indi-
vidual or individuals by or in behalf of
whom the form is filed.

§ 325.6 Verification procedures.
The Board’s procedures for adjudi-

cating and processing applications and
claims for unemployment benefits filed
pursuant to this part will include both
pre-payment and post-payment proce-
dures for verifying the validity of such
applications and claims. Such proce-
dures shall be designed with a view to
obtaining substantial evidence as to
the days of unemployment of the em-
ployees who register in accordance
with this part. The verification proce-
dures shall include, but are not limited
to:

(a) Pre-payment contacts with rail-
road employers, utilizing data proc-
essing techniques to the extent feasible
so as not to delay unduly the payment
of valid claims; and

(b) Computer matching programs
with state agencies or other entities
that may have relevant data con-
cerning non-railroad employment and
benefit payments under state unem-
ployment compensation laws.

PART 327—AVAILABLE FOR WORK

Sec.
327.1 Introduction.
327.5 Meaning of ‘‘available for work’’.
327.10 Consideration of availability.
327.15 Reasonable efforts to obtain work.

AUTHORITY: 45 U.S.C. 362(i), 362(l).

§ 327.1 Introduction.
The Railroad Unemployment Insur-

ance Act provides for the payment of
unemployment benefits to qualified
railroad employees for days of unem-
ployment. Under section 1(k) of the
Act, an unemployed employee must be
‘‘available for work’’ as a condition of

eligibility for unemployment benefits
for any day claimed as a day of unem-
ployment. This part defines the phrase
‘‘available for work’’ and explains how
the Board will apply that phrase to
claims for unemployment benefits.

[55 FR 1811, Jan. 19, 1990]

§ 327.5 Meaning of ‘‘available for
work’’.

(a) General definition. A claimant for
unemployment benefits is available for
work if he is willing and ready to work.

(b) Willing to work. A claimant is will-
ing to work if he is willing to accept
and perform for hire such work as is
reasonably appropriate to his cir-
cumstances in view of factors such as:

(1) The current practices recognized
by management and labor with respect
to such work;

(2) The degree of risk involved to the
claimant’s health, safety, and morals;

(3) His physical fitness and prior
training;

(4) His experience and prior earnings;
(5) His length of unemployment and

prospects for obtaining work; and
(6) The distance of the work from his

residence and from his most recent
work.

(c) Ready to work. A claimant is ready
to work if he:

(1) Is in a position to receive notice
of work which he is willing to accept
and perform, and

(2) Is prepared to be present with the
customary equipment at the location
of such work within the time usually
allotted.

[Board Order 53–296, 18 FR 8157, Dec. 12, 1953]

§ 327.10 Consideration of availability.
(a) Initial proof. A claimant who reg-

isters for unemployment benefits in ac-
cordance with the provisions of part 325
of this chapter shall, absent any evi-
dence to the contrary, initially be con-
sidered available for work. Evidence
that a claimant may not be available
for work shall include any evidence
provided by the claimant’s base year
employer(s) pursuant to section 5(b) of
the Railroad Unemployment Insurance
Act.

(b) Information indicating unavail-
ability. If the office of the Board which
is adjudicating a claimant’s claims for
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benefits receives information indi-
cating that the claimant may not be
available for work, he shall be required
to submit evidence of his availability
for work, and no benefits shall there-
after be paid with respect to any day in
the period of the claimant’s unemploy-
ment unless sufficient evidence of the
claimant’s availability for work on
such day is presented.

(c) Employee who has retired volun-
tarily. An employee who has retired
voluntarily shall be presumed not to be
eligible for unemployment benefits. An
employee shall be regarded as having
retired voluntarily if his not being in
the active service of his employer is
due to an agreement between his labor
organization and his employer requir-
ing retirement upon attaining a cer-
tain age.

(d) Equivalent of full-time work. (1) A
claimant who is continuously em-
ployed from week to week under a
work schedule that provides the equiv-
alent of full-time employment shall
not be considered available for work
with respect to any rest day or other
non-work day within a 14-day registra-
tion period.

(2) The application of paragraph (d)
may be illustrated by the following ex-
amples:

Example (1): A claimant’s regular work
schedule requires him or her to work five
nine-hour days one week followed by three
nine-hour days and one eight-hour day in the
next week. The claimant has five non-work
days within this two-week period. The claim-
ant is not considered available for work on
those non-work days.

Example (2): On Monday an employee who
has been working a shift which has Satur-
days and Sundays off changes to a shift
which normally has Wednesdays and Thurs-
days off. As a consequence, the employee has
six non-work days within a 14-day period.
The employee is not considered available for
work with respect to any of the six non-work
days.

Example (3): An employee regularly re-
ceives remuneration for 40 hours per week by
working 10 hours on each of four days per
week, thus giving him or her six rest days in
a 14-day period. The employee will not be
considered available for work on the rest
days.

(e) Attendance in school or training
course. (1) A claimant who has volun-
tarily left work to enroll as a student
in an educational institution shall be

presumed not to be available for work.
For the purpose of this provision, leav-
ing work is considered voluntary when
the claimant on his or her own initia-
tive left work that he or she could have
continued to perform but for the claim-
ant’s decision to attend school. In all
other cases, this presumption shall not
apply, but eligibility shall instead be
determined on the basis of the facts of
each case. In each such case, the claim-
ant shall be given an opportunity to es-
tablish that he or she remains ready
and willing to engage in full-time em-
ployment for hire, notwithstanding his
or her school attendance. If a claimant
is enrolled in a vocational training pro-
gram at a trade or technical school, he
or she shall be considered available for
work if his or her current prospects for
work are poor and the vocational train-
ing can reasonably be expected to in-
crease his or her prospects for obtain-
ing new employment.

(2) Examples. The application of para-
graph (e) may be illustrated by the fol-
lowing examples:

Example (1): An individual is laid off by his
or her railroad employer. Instead of looking
for other employment, the individual decides
to enter college in order to become a teach-
er. He or she is enrolled as a full-time day
student. The individual is not available for
work.

Example (2): An employee is furloughed by
his or her railroad employer and will not
likely be able to return to railroad work.
After making a reasonable effort to obtain
work and finding none, the individual enrolls
in a six-month course of training, which
upon completion would permit him or her to
obtain an entry level job in the data proc-
essing industry. The individual is considered
available for work while training for the
data processing job.

(f) Failure to work in anticipation of
maximum mileage. (1) An employee in
train and engine service who volun-
tarily lays off work in anticipation of
reaching the maximum mileage or
earnings permitted under an agreement
with his or her employer shall not be
considered available for work.

(2) Example. Halfway through the
month an engineer has worked in train
service covering 2,000 miles. By agree-
ment with his or her employer he or
she may not operate a train in excess
of 3,000 miles per month. In order to
allow engineers with less seniority to
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perform service, the engineer lays off
work for five days. The engineer is not
considered available for work on those
days.

(g) Confinement. A claimant who is
confined in a penal institution or is in
the custody of a Federal, State or local
governmental unit or official thereof
shall not be considered available for
work. An individual shall not be con-
sidered in the custody of a govern-
mental unit or official thereof if he or
she has been released on bail and is
awaiting trial or he or she has been
placed on probation or parole. How-
ever, an individual who has been re-
leased from custody by a governmental
unit or official thereof under a program
that permits leave from custody of a
short duration, after which he or she
must return to custody, shall not be
considered available for work on those
days on which he or she is on furlough
from confinement.

(h) Missed turns in pool service. A train
and engine service employee assigned
to pool service shall not be considered
as ready to work, within the meaning
of § 327.5(c) of this part, with respect to
any day on which such employee would
have worked if he or she had not
missed his or her turn in pool service
employment.

[Board Order 53–296, 18 FR 8157, Dec. 12, 1953,
as amended by Board Order 55–30, 20 FR 1015,
Feb. 17, 1955; 55 FR 1811, Jan. 19, 1990]

§ 327.15 Reasonable efforts to obtain
work.

(a) Requirement. A claimant may be
required at any time to show, as evi-
dence of willingness to work, that he is
making reasonable efforts to obtain
work which he professes to be willing
to accept and perform, unless he has
good prospects of obtaining such work
or his circumstances are such that any
efforts to obtain work other than by
making application for employment
service pursuant to § 325.3 of this chap-
ter would be fruitless to the claimant.

(b) Failure to comply with requirement.
When the office of the Board which is
adjudicating claims for benefits has in-
formation that the claimant has failed
to comply with the requirements set
forth in paragraph (a) of this section,
no benefits shall be paid with respect
to any days in the period of the claim-

ant’s unemployment unless sufficient
evidence of the claimant’s availability
for work on such days is presented.

(c) ‘‘What constitutes reasonable ef-
forts.’’ A claimant shall be considered
as making reasonable efforts to obtain
work when he takes such steps toward
obtaining work as are appropriate to
his circumstances. In determining
what steps are appropriate to a claim-
ant’s circumstances, consideration
shall be given to actions such as:

(1) Registering with a union hiring or
placement facility;

(2) Applying for employment with
former employers;

(3) Making application with employ-
ers including individuals and compa-
nies not covered by the act, who may
reasonably be expected to have open-
ings in work suitable for him;

(4) Responding to appropriate ‘‘want
ads’’ for work which appears suitable
for him;

(5) Actively prosecuting his claim for
reinstatement in his former work;

(6) Any other action reasonably di-
rected toward obtaining work.

[Board Order 53–296, 18 FR 8157, Dec. 12, 1953,
as amended at 55 FR 1812, Jan. 19, 1990]

PART 330—DETERMINATION OF
DAILY BENEFIT RATES

Sec.
330.1 Introduction.
330.2 Computation of daily benefit rate.
330.3 Daily rate of compensation.
330.4 Last railroad employment in the base

year.
330.5 Procedure for obtaining and using in-

formation about daily rate of compensa-
tion.

AUTHORITY: 45 U.S.C. 362(1).

SOURCE: 56 FR 28702, June 24, 1991, unless
otherwise noted.

§ 330.1 Introduction.
The Railroad Unemployment Insur-

ance Act provides for the payment of
benefits, at a specified daily benefit
rate, to any qualified employee for his
or her days of unemployment or days
of sickness, subject to a maximum
amount per day. The ‘‘daily benefit
rate’’ for an employee is the amount of
benefits that he or she may receive for
each compensable day of unemploy-
ment or sickness in any registration
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period, not counting days of unemploy-
ment or sickness in the employee’s
non-compensable waiting period. This
part explains how the daily benefit rate
is determined.

§ 330.2 Computation of daily benefit
rate.

(a) Basic formula. A qualified employ-
ee’s daily benefit rate for a given ben-
efit year, as defined in part 302 of this
chapter, is an amount equal to 60 per-
cent of the employee’s daily rate of
compensation for his or her last rail-
road employment in the applicable
base year, but such rate will not exceed
the maximum amount set forth in
paragraph (b) of this section nor will it
be less than $12.70 per day.

(b) Maximum daily benefit rate. The
maximum daily benefit rate is the
greater of $30.00, or the amount com-
puted on the basis of this formula:

BR
A= + −



25 1

600

900

In this formula, ‘‘BR’’ represents the
maximum daily benefit rate, and ‘‘A’’
represents the amount obtained by di-
viding, by 60, the amount of the tier I
Railroad Retirement Tax Act earnings
base as provided for in section 3231(e)(2)
of the Internal Revenue Code of 1986 (26
U.S.C. 3231(e)(2)) for the calendar year
in which the benefit year begins, with
this quotient being rounded down to
the nearest multiple of $100.00. If the
maximum daily benefit rate so com-
puted is not a multiple of $1.00, the
Board will round it to the nearest mul-
tiple of $1.00. Such rounding will be up-
ward if the amount so computed is
equidistant between two multiples of
$1.00.

(c) When increase effective. Whenever
the annual application of the formula
in paragraph (b) of this section triggers
an increase in the maximum daily ben-
efit rate, such increase will apply to
days of unemployment or days of sick-
ness in registration periods beginning
after June 30 of the calendar year in-
volved in the computation of ‘‘A’’ in
that formula.

(d) Notice. Whenever the annual appli-
cation of the formula in paragraph (b)
of this section triggers an increase in
the maximum daily benefit rate, or if

the annual application of the formula
does not trigger an increase, the Board
will publish a notice in the FEDERAL

REGISTER explaining how it computed
the maximum daily benefit rate for the
year. The Board will also notify each
employer of the maximum amount of
the daily benefit rate. The Board will
make the computation as soon as it
knows the amount of the tier I Rail-
road Retirement Tax Act earnings base
under section 3231(e)(2) of the Internal
Revenue Code of 1986 for each calendar
year and will publish notice as soon as
possible thereafter but in no event
later than June 1 of each year. Infor-
mation as to the current amount of the
maximum daily benefit rate will also
be available in any Board district or re-
gional office or from the Bureau of Un-
employment and Sickness Insurance.

(e) Sources of information. In deter-
mining an employee’s daily rate of
compensation for the purpose of com-
puting his or her daily benefit rate, the
Board will rely on information fur-
nished by the employee and his or her
last employer in the base year. An em-
ployee’s earnings from employment not
covered by the Railroad Unemploy-
ment Insurance Act are not considered
in computing his or her daily benefit
rate.

§ 330.3 Daily rate of compensation.

(a) Definition. An employee’s daily
rate of compensation is his or her
straight-time rate of pay, including
any cost-of-living allowance provided
in any applicable working agreement.
It does not include any overtime pay,
penalty payment, or other special al-
lowance except as hereinafter provided.
An employer’s or employee’s report of
the daily rate of compensation shall, in
the absence of information to the con-
trary, and subject to the consider-
ations set forth in this section and
§§ 330.4 and 330.5, be considered to show
the daily rate of compensation of the
employee by or for whom the report
has been furnished. Where a rate other
than a daily rate is reported, the Board
will convert it to a daily rate.

(b) Hourly, weekly or monthly rate. An
hourly rate shall be converted to a
daily rate by multiplying such hourly
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rate by the number of hours consti-
tuting a working day for the employ-
ee’s occupation or class of service. A
weekly or monthly rate shall be con-
verted to a daily rate by dividing such
rate by the number of working days
constituting the work week or work
month, as the case may be, for the em-
ployee’s occupation or class of service.

(c) Mileage rate. When a collective
bargaining agreement provides for pay-
ment of compensation on a mileage
basis, the employee’s daily rate of com-
pensation is his or her rate of pay for
the number of miles constituting a
basic day, including any allowance, as
prescribed by the agreement, that is
added to his or her basic rate of pay for
the number of miles constituting a
basic day.

(d) Piece rate or tonnage rate. Where a
piece rate or tonnage rate is reported,
the daily rate of compensation shall be
determined by computing the employ-
ee’s average earnings per day for the
days on which he or she worked sub-
stantially full time (excluding any
overtime pay or penalty rates) at such
piece rate or tonnage rate during the
last two pay periods in which he or she
engaged in such work in the base year.

(e) Commissions or percentage of sales.
Where the compensation reported con-
sists of or includes commissions or per-
centages of sales, the daily rate of such
commissions or percentage of sales
shall be determined by computing the
employee’s average net commissions or
percentage earnings (excluding any
amounts he or she received to com-
pensate him or her for expenses) per
day for the days in the last two pay pe-
riods in which he or she worked on a
commission or percentage basis in the
base year.

(f) International service. In the case of
an employee who, on his last day of
employment in the base year, worked
partly outside the United States and
partly in the United States for an em-
ployer not conducting the principal
part of its business in the United
States, the employee’s daily rate of
compensation shall be determined in
the same manner as it would if all his
service on that day had been rendered
in the United States.

§ 330.4 Last railroad employment in
the base year.

The phrase ‘‘last railroad employ-
ment in the applicable base year,’’ as
used in § 330.2(a) of this part, means
generally the employee’s last ‘‘service
performed as an employee,’’ within the
meaning of section 1(g) of the Railroad
Unemployment Insurance Act. If an
employee did not actually perform any
service as an employee in the applica-
ble base year (the calendar year pre-
ceding a benefit year) but did receive
qualifying compensation such as vaca-
tion pay or pay for time lost for days
in such base year, the Board will con-
sider that his or her last railroad em-
ployment in the base year was the em-
ployment on which the qualifying com-
pensation was based. The daily rate of
such compensation shall be deemed to
be the employee’s daily rate of com-
pensation for purposes of this part. If
an employee’s last railroad employ-
ment in the base year was casual or
temporary work and was performed
while on furlough from other base year
railroad employment, the Board will
disregard the daily rate of compensa-
tion paid for the casual or temporary
work if such rate of compensation pro-
duces a daily benefit rate lower than
the daily benefit rate based on the
daily rate of compensation for the em-
ployment from which the employee was
furloughed.

§ 330.5 Procedure for obtaining and
using information about daily rate
of compensation.

(a) Information furnished by employers.
Every employer, as defined in part 301
of this chapter, shall furnish informa-
tion to the Board with respect to the
daily rate of compensation of each em-
ployee for his or her last employment
in the applicable base year. The em-
ployer shall make such report when it
files its annual report of compensation
in accordance with part 209 of this
chapter and shall use the form pre-
scribed by the Board for that purpose.
If an employee’s last daily rate of com-
pensation in the base year is $99.99 or
more, the employer may report such
rate as $99.99 instead of the employee’s
actual last daily rate of compensation.
In the absence of evidence to the con-
trary or a challenge by the employee,
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the daily rate of compensation pro-
vided by an employer under this sec-
tion shall be used to compute a quali-
fied employee’s daily benefit rate. If an
employer fails to report the last daily
rate of compensation for a qualified
employee who has applied for benefits
or if an employee challenges the daily
rate reported by an employer, the pro-
cedure in paragraphs (b) and (c) of this
section will apply.

(b) Information furnished by employee.
The Board will afford an employee an
opportunity to establish his or her last
daily rate of compensation if the base
year employer did not report a rate for
the employee on its annual report of
compensation or if the employee chal-
lenges the accuracy of the rate re-
ported by the employer. Unless deemed
unreasonable, a daily rate of compensa-
tion reported by an employee under
this paragraph will be used provision-
ally to compute his or her daily benefit
rate, but such rate will be verified in
accordance with paragraph (c) of this
section. In any case in which the em-
ployee’s report is deemed unreasonable
and no employer report has been pro-
vided, the employee’s report shall be
disregarded, and the Board will seek to
verify the employee’s last daily pay
rate in accordance with paragraph (c)
of this section. Pending receipt of such
verification, the employee’s daily ben-
efit rate shall be set at $12.70. When an
unverified and uncorrected pay rate
has been verified or corrected, appro-
priate redetermination of the daily
benefit rate shall be made, and such re-
determined benefit rate shall be ap-
plied to all the employee’s days of un-
employment or sickness in the benefit
year.

(c) Employer verification. Whenever an
employee has established a daily rate
of compensation under paragraph (b) of
this section, the Board will request the
employee’s base year employer to
verify such rate within 30 days. If such
verification is not received within 30
days, the employee’s daily rate of com-
pensation may be based upon other evi-
dence gathered by the Board if such
evidence is reasonable in light of com-
pensation rates reported for other em-
ployees of the base year employer in
the same occupation or class of service
as the employer or in light of previous

compensation rates reported by the
base year employer for its employees.
A daily benefit rate established under
this paragraph may not exceed the
maximum daily benefit rate estab-
lished under this part.

(d) Protest. An employee who is dis-
satisfied with the daily benefit rate
computed under this part may contest
such computation in accordance with
part 320 of this chapter.

(Approved by the Office of Management and
Budget under control numbers 3220–0007,
3220–0008 and 3220–0097)

PART 332—MILEAGE OR WORK RE-
STRICTIONS AND STAND-BY OR
LAY-OVER RULES

Sec.
332.1 Statutory provisions.
332.2 General considerations.
332.3 Mileage and work restrictions.
332.4 Restrictions in extra service.
332.5 Equivalent of full-time work.
332.6 Standing by for and laying over be-

tween regularly assigned trips or tours of
duty.

332.7 Consideration of evidence.

AUTHORITY: 45 U.S.C. 362(l).

SOURCE: Board Order 59–95, 24 FR 3372, Apr.
30, 1959, unless otherwise noted.

§ 332.1 Statutory provisions.

* * * (1) a day of unemployment with re-
spect to any employee, means a calendar day
on which he is able to work and is available
for work and with respect to which * * * no
remuneration is payable or accrues to him
* * * and (2) a ‘‘day of sickness’’, with re-
spect to any employee, means a calendar day
on which because of any physical, mental,
psychological, or nervous injury, illness,
sickness, or disease he is not able to work,
or, with respect to a female employee, a cal-
endar day on which, because of pregnancy,
miscarriage, or the birth of a child, (i) she is
unable to work or (ii) working would be inju-
rious to her health, and with respect to
which * * * no remuneration is payable or
accrues to him * * * Provided, further, That
any calendar day on which no remuneration
is payable to or accrues to an employee sole-
ly because of the application to him of mile-
age or work restrictions agreed upon in
schedule agreements between employers and
employees or solely because he is standing
by for or laying over between regularly as-
signed trips or tours of duty shall not be con-
sidered either a day of unemployment or a

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00494 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



499

Railroad Retirement Board § 332.4

day of sickness. (Section 1(k), Railroad Un-
employment Insurance Act)

[Board Order 68–72, 33 FR 11115, Aug. 6, 1968]

§ 332.2 General considerations.
(a) Classes of service covered. Condi-

tions under which remuneration with
respect to a day may not be payable to
or accrue to an employee solely be-
cause of the application to him of a
mileage or work restriction exist in
train-and-engine service, yard service,
dining-car service, sleeping-car service,
and other Pullman-car service, and
similar service, and express service on
trains. In the determination of a claim
for benefits of an employee in any
other service, the employee’s lack of
remuneration with respect to any
claimed day shall be presumed not to
be due solely to the application of a
mileage or work restriction. Conditions
under which remuneration with respect
to a day may not be payable to or ac-
crue to an employee solely because he
is standing by for or laying over be-
tween regularly assigned trips or tours
of duty exist in train-and-engine serv-
ice, dining-car service, sleeping-car
service, and other Pullman-car service,
and similar service, and express service
on trains. In the determination of a
claim for benefits of an employee in
any other service, the employee’s lack
of remuneration with respect to any
claimed day shall be presumed not to
be due solely to his standing by for or
laying over between regularly assigned
trips or tours of duty.

(b) Sickness claims. An employee who,
in connection with a claim to a day as
a day of sickness, is held to be not able
to work because of any physical, men-
tal, psychological, or nervous injury,
illness, sickness, or disease shall not be
considered to lack remuneration with
respect to such day solely because of
the application to him of mileage or
work restrictions or solely because he
is standing by for or laying over be-
tween regularly assigned trips or tours
of duty. Nor shall a female employee be
considered to lack remuneration with
respect to a day solely because of the
application to her of mileage or work
restrictions or solely because she is
standing by for or laying over between
regularly assigned trips or tours of
duty if the day is one on which, be-

cause of pregnancy, miscarriage, or the
birth of a child, (1) she is unable to
work or (2) working would be injurious
to her health.

[Board Order 59–95, 24 FR 3372, Apr. 30, 1959,
as amended at 26 FR 8593, Sept. 14, 1961;
Board Order 68–72, 33 FR 11115, Aug. 6, 1968]

§ 332.3 Mileage and work restrictions.

Subject to the provisions of § 332.2(b),
a day shall not be considered as a day
of unemployment or as a day of sick-
ness with respect to an employee if no
remuneration is payable or accrues to
him solely because of the application
to him of a mileage or work restriction
agreed upon in a written agreement be-
tween his employer and employees of
his employer, or authorized pursuant
to such written agreement. Provisions
of agreements setting overtime or
other premium rates of pay shall not
be regarded as work restrictions. Mile-
age or work restrictions shall be con-
sidered as applicable to an employee
with respect to any day on which he is
out of service because of having
reached or exceeded the maximum
mileage, earnings, or hours of work
prescribed in such an agreement, or au-
thorized pursuant to such an agree-
ment. Performance of other work by an
employee while he is out of service be-
cause of having reached or exceeded
the maximum mileage, earnings, or
hours of work shall not serve to make
the mileage or work restriction inap-
plicable to him.

§ 332.4 Restrictions in extra service.

Mileage or work restrictions shall be
considered to exist in rotating extra
board, pool, or chain gang service when
there is in effect an arrangement be-
tween the employer and its employees
for increasing or decreasing the num-
ber of employees in such service ac-
cording to the amount of work avail-
able. When the arrangement is such
that an employee in extra board, pool,
or chain gang service gets the equiva-
lent of full-time work, his lack of re-
muneration on any non-work day shall,
subject to the provisions of § 332.2(b), be
considered as due solely to the applica-
tion to him of a mileage or work re-
striction.
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§ 332.5 Equivalent of full-time work.

An employee who has the equivalent
of full-time work with respect to serv-
ice on days within a registration period
is not eligible for unemployment bene-
fits for any non-work days within such
registration period. In determining
whether an employee has the equiva-
lent of full-time work, the Board will
consider the provisions of labor-man-
agement agreements that prescribe the
number of miles or hours of credit con-
stituting a basic work day, week, or
month in the employee’s occupation or
service. The Board will consider that
an employee had the equivalent of full-
time work if the number of miles or
hours credited to the employee for
service in the registration period is at
least 10 times the number of miles or
hours constituting a basic day in the
employee’s occupation or service. For
this purpose, any miles or hours of
credit not earned because the employee
missed his or her turn and any penalty
miles assessed to the employee shall be
added to the miles or hours of credit
actually earned on the basis of service
on days within the registration period.

[55 FR 1813, Jan. 19, 1990]

§ 332.6 Standing by for and laying over
between regularly assigned trips or
tours of duty.

Subject to the provisions of § 332.2(b),
a day shall not be considered as a day
of unemployment or as a day of sick-
ness with respect to an employee if no
remuneration is payable or accrues to
him solely because he is standing by
for or laying over between regularly as-
signed trips or tours of duty. Only em-
ployees who hold regular assignments
may be regarded as standing by for or
laying over between regularly assigned
trips or tours of duty. In determining
whether an employee has a regular as-
signment, consideration shall be given
to whether the trips or tours of duty
have definite starting times; whether
there are a definite number of trips or
tours of duty, either periodically or for
the whole duration of the assignment;
and whether there is a definite route of
each trip or definite duration of each
tour of duty. An employee who is sepa-
rated from a regular assignment shall
not be regarded as standing by for or

laying over between regularly assigned
trips or tours of duty. An employee
shall be deemed separated from a reg-
ular assignment when he is suspended
or discharged from service or displaced
by a senior employee or held out of
service for investigation or discipline,
or when his regular assignment is abol-
ished or discontinued.

§ 332.7 Consideration of evidence.

An employee shall be requested to
furnish such information as to any
mileage or work restrictions or as to
lay-over or stand-by status as may be
necessary for the determination of his
claim. An employee’s statement in
connection with his claim that he was
not out of service because of a lay-over
or stand-by rule or because of a mile-
age or work restriction shall, in the ab-
sence of evidence to the contrary, be
accepted as sufficient for a finding on
that point. An employee’s report of the
number of miles or hours’ credit earned
in rotating extra board, pool, or chain
gang service shall, in the absence of
evidence to the contrary, be accepted
as correct for purposes of determining
whether he had the equivalent of full-
time work during the period covered by
his claim. When it appears clear that
an employee in rotating extra board,
pool, or chain gang service who fails to
report the number of miles or hours’
credit earned on days in the period cov-
ered by his claim form was not em-
ployed on enough days to have had the
equivalent of full-time work in the pe-
riod, no additional information as to
mileage or work restrictions shall be
deemed necessary for the determina-
tion of his claim.

PART 335—SICKNESS BENEFITS

Sec.
335.1 General.
335.2 Manner of claiming sickness benefits.
335.3 Execution of statement of sickness

and supplemental doctor’s statement.
335.4 Filing statement of sickness and claim

for sickness benefits.
335.5 Death of employee.
335.6 Payment of sickness benefits.

AUTHORITY: 45 U.S.C. 362(i) and 362(l).

SOURCE: 54 FR 43057, Oct. 20, 1989, unless
otherwise noted.
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§ 335.1 General.

(a) Statutory basis. The Railroad Un-
employment Insurance Act provides for
the payment of sickness benefits to a
qualified railroad employee for days of
sickness within a period of continuing
sickness. To establish basic eligibility
for sickness benefits, a qualified em-
ployee must have at least four consecu-
tive days of sickness with respect to
each period of continuing sickness. The
terms ‘‘day of sickness’’ and ‘‘period of
continuing sickness’’ as used in this
part, are defined in sections 1(k) and
2(a) of the Act, respectively, and para-
graphs (b) and (c) of this section. As
evidence of days of sickness based upon
illness or injury or upon pregnancy,
miscarriage or childbirth, section 1(k)
requires an employee to file a state-
ment of sickness. Other information
that is required to identify an employ-
ee’s days of sickness is obtained by
means of an application for sickness
benefits at the beginning of each period
of continuing sickness and by means of
a claim for sickness benefits which is
filed for each registration period with-
in a period of continuing sickness. The
term ‘‘registration period’’, generally
refers to a period of 14 consecutive days
and is defined in paragraph (d) of this
section.

(b) Day of sickness. The term ‘‘day of
sickness’’ means, in general, any cal-
endar day, including days that would
normally be rest days, on which an em-
ployee is not able to work because of
any physical or mental illness or in-
jury. With respect to a female em-
ployee, a ‘‘day of sickness’’ also in-
cludes any calendar day on which she
is not able to work, or working would
be injurious to her health, because of
pregnancy, miscarriage or childbirth.

(c) Period of continuing sickness. (1)
The term ‘‘period of continuing sick-
ness’’ refers to a period of time when
an employee is not able to work on ac-
count of illness, injury, sickness or dis-
ease, including inability caused by
pregnancy, miscarriage or childbirth.
An employee has a period of continuing
sickness under either of these cir-
cumstances:

(i) He or she has any number of ‘‘con-
secutive’’ days of sickness based on one
or more infirmities; or

(ii) He or she has any number of
‘‘successive’’ days of sickness based on
a single infirmity and there is no inter-
ruption of more than 90 ‘‘consecutive’’
days which are not days of sickness.

(2) Days of sickness are ‘‘consecu-
tive’’ when they occur one after an-
other continuously and without inter-
ruption by any day that is not a day of
sickness. Days of sickness are ‘‘succes-
sive’’ when one or more days of sick-
ness follow any day of sickness with an
interval of one or more days that are
not days of sickness.

Example: An employee is sick for 11 ‘‘con-
secutive’’ days from October 1 through Octo-
ber 11, meaning that each day in the period
October 1 through October 11 is a day of sick-
ness and there is no day in that period that
is not a day of sickness. If the employee also
had days of sickness on October 16, 17, 18, 21
and 22, those five days are considered ‘‘suc-
cessive’’ days of sickness.

(3) A period of continuing sickness
with respect to any employee begins
with the first day of a number of con-
secutive days of sickness or with the
first day of a number of successive days
of sickness attributable to a single
cause with no interval of more than 90
days that are not days of sickness. In
the example given in paragraph (c)(2)
of this section, October 1 begins a pe-
riod of continuing sickness. The days
October 16, 17, 18, 21, and 22 are in the
period of continuing sickness begin-
ning October 1, and benefits are pay-
able for them, provided that the em-
ployee’s inability to work on those five
days is due to one or more of the same
infirmities that caused the employee
to be unable to work on the days from
October 1 through October 11. Other-
wise, October 16 begins another period
of continuing sickness.

(4) A period of continuing sickness
ends when either of these cir-
cumstances occurs:

(i) 91 consecutive days have elapsed
none of which is a day of sickness re-
sulting from the infirmity that was the
basis for the preceding days of sick-
ness; or

(ii) One or more days that are not
days of sickness have elapsed and a
statement of sickness is filed with re-
spect to a day of sickness based on an
infirmity other than any infirmity
causing inability on the preceding days
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of sickness. The end of a benefit year,
generally the 12-month period begin-
ning July 1 of any year and ending
June 30 of the next year (see 45 U.S.C.
351(m)), does not end a period of con-
tinuing sickness. In the example in
paragraph (c)(2) of this section, if the
inability to work on October 16 was not
due to an infirmity or infirmities that
caused the inability to work on Octo-
ber 11, then a period of continuing sick-
ness ends on October 11. A new applica-
tion and statement of sickness would
be required in order for the employee
to be paid sickness benefits for days be-
ginning October 16. See § 335.2 of this
part.

(5) A period of continuing sickness
can be interrupted, provided that:

(i) The interruption is for not more
than 90 consecutive days; and

(ii) The days of sickness after the
interruption are due to one or more of
the same causes as the days of sickness
before the interruption. A period of
continuing sickness can be interrupted
any number of times so long as each
interruption is not more than 90 days
and the days of sickness are all due to
the same cause. If a period of con-
tinuing sickness is caused by more
than one infirmity, any one of the in-
firmities can be considered as the sin-
gle continuing cause that will permit
the interruption of the period of con-
tinuing sickness for not more than 90
days without ending it.

(d) Registration period. The term ‘‘reg-
istration period’’ means, with respect
to any employee, the period which be-
gins with the first day with respect to
which a statement of sickness for a pe-
riod of continuing sickness is filed in
his or her behalf in accordance with
this part, or the first such day after the
end of a registration period which will
have begun with a day with respect to
which a statement of sickness for a pe-
riod of continuing sickness was filed in
his or her behalf, and ends with which-
ever is the earlier of:

(1) The thirteenth day thereafter; or
(2) The day immediately preceding

the day with respect to which a state-
ment of sickness for a new period of
continuing sickness is filed in his or
her behalf. However, each of the suc-
cessive 14-day periods in an extended

sickness benefit period shall constitute
a registration period.

(e) Liability for infirmity. When sick-
ness benefits are paid to an employee
on the basis of an infirmity for which
he or she recovers a personal injury
settlement or judgment, the Board
shall receive reimbursement for the
sickness benefits in accordance with
part 341 of this chapter.

§ 335.2 Manner of claiming sickness
benefits.

(a) Forms required for claiming benefits.
To claim sickness benefits for a period
of inability to work due to an illness or
injury, or in the case of a female em-
ployee, pregnancy, miscarriage, or
childbirth, an employee must file the
following forms:

(1) An application for sickness bene-
fits at the beginning of each period of
continuing sickness;

(2) A statement of sickness to accom-
pany the employee’s application;

(3) A claim for sickness benefits for
each 14-day registration period during
the employee’s period of continuing
sickness; and

(4) A supplemental doctor’s state-
ment, if the adjudicating office re-
quests additional proof of the employ-
ee’s inability to work.

(b) Mailing or delivering the forms. The
forms required by paragraph (a) of this
section may be mailed or delivered to
any Board office. If the Board is satis-
fied that the employee is too sick or in-
jured to execute the required forms,
the Board may accept forms executed
by someone in the employee’s behalf.
Instructions for completing and filing
the forms are printed on the forms
themselves.

(Approved by the Office of Management and
Budget under control numbers 3220–0034,
3220–0039 and 3220–0045)

§ 335.3 Execution of statement of sick-
ness and supplemental doctor’s
statement.

(a) Who may execute. A statement of
sickness and any required supple-
mental doctor’s statement shall be exe-
cuted by any of the following individ-
uals:

(1) A licensed medical doctor;
(2) A licensed dentist if the infirmity

relates to the teeth or gums;
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(3) A licensed podiatrist or chiropo-
dist if the infirmity relates to the feet
or toes;

(4) A licensed chiropractor;
(5) A clinical psychologist;
(6) A certified nurse mid-wife;
(7) The superintendent or other su-

pervisory official of a hospital, clinic,
or group health association, or similar
organization, in which all examina-
tions and treatment are conducted
under the supervision of licensed med-
ical doctors or under the supervision of
licensed chiropractors, and in which
medical records are maintained for
each patient;

(8) A physician assistant-certified
(PAC);

(9) An accredited Christian Science
Practitioner; or

(10) A substance-abuse professional as
defined in 49 CFR part 40.3, if the infir-
mity involves alcohol or controlled
substances-related disorders.

(b) Use of Board form or other form.
The statement of sickness and supple-
mental doctor’s statement referred to
in paragraph (a) of this section shall be
completed on the forms prescribed by
the Board, except that other standard-
ized medical forms may be substituted
if they provide the same information as
that called for by the Board’s forms.

[54 FR 43057, Oct. 20, 1989, as amended at 60
FR 40073, Aug. 7, 1995; 62 FR 44408, Aug. 21,
1997]

§ 335.4 Filing statement of sickness
and claim for sickness benefits.

(a) General requirement. Except as pro-
vided in paragraph (e) of this section,
statements of sickness and claims for
sickness benefits must be filed within
the time limits specified by this sec-
tion. Failure to comply with the time
restrictions on filing claims will result
in a denial of benefits for days for
which timely statements and claims
are not filed, as such days would not be
considered days of sickness.

(b) Statement of sickness. An employee
shall file a statement of sickness with-
in ten calendar days of the first day
that he or she wishes to claim as a day
of sickness. For example, if an em-
ployee wishes to claim sickness bene-
fits for days starting November 1, the
statement of sickness should reach the
Board no later than November 10. If the

statement of sickness is received No-
vember 11, the employee cannot be paid
sickness benefits for November 1. Such
day would not be considered as a ‘‘day
of sickness’’, unless the form may be
considered as timely filed under para-
graph (d)(3), (4) or (5) of this section.

(c) Claim for sickness benefits. An em-
ployee shall file a claim for sickness
benefits within 30 days after the ending
date shown on the claim form, or with-
in 30 days after the date on which the
Board mails the claim form to the em-
ployee, whichever date is later. Failure
to comply with this provision shall bar
the payment of sickness benefits with
respect to any day included within the
calendar period covered by the claim
form.

Example: If a form for claiming sickness
benefits is mailed to an employee on July 13,
for the period from July 1 to July 14, the em-
ployee must file the claim within 30 days
after July 14 [on or before August 13], to be
paid benefits for the period July 1 to July 14.
If the claim form was not mailed to the em-
ployee until July 16, the claim must be filed
within 30 days after July 16 [on or before Au-
gust 15].

(d) When form considered timely filed.
The Board will consider a statement of
sickness or a claim for sickness bene-
fits as timely filed if:

(1) The statement or form was re-
ceived in a Board office within the pre-
scribed time; or

(2) The statement or form was mailed
to a Board office in accordance with in-
structions printed on the form and was
received at such office; or

(3) The employee made a reasonable
effort to file the statement of sickness
or claim form within the prescribed
time but was prevented from doing so
by circumstances beyond his or her
control, and such statement or claim
was received at a Board office within a
reasonable time following the removal
of the circumstances that prevented
the employee from filing the form. The
phrase ‘‘circumstances beyond his or
her control’’ shall not include an em-
ployee’s forgetfulness or lack of knowl-
edge of the sickness benefit program or
the time limit for filing for sickness
benefits or any other lack of diligence
by the employee. For the purposes of
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this provision, if a statement of sick-
ness is not received within the pre-
scribed time but is received within 30
days of the first day that an employee
intends to claim as a day of sickness,
the Board will consider that the em-
ployee made a reasonable effort to file
the statement within the prescribed
time, unless it is clear on the basis of
affirmative evidence that the delay
was not the result of circumstances be-
yond the employee’s control; or

(4) The employee mistakenly reg-
istered for unemployment benefits
when he or she should have applied for
sickness benefits for the day or days
claimed and the appropriate statement
of sickness was then received at an of-
fice of the Board within a reasonable
time after unemployment benefits were
denied; or

(5) Notwithstanding the foregoing,
any claim that is not filed within two
years of the day or days claimed shall
not be considered as timely filed, and
such day or days shall not be consid-
ered as days of sickness.

(e) Days for which no statement of sick-
ness deemed filed. A statement of sick-
ness shall not be deemed to be filed
with respect to any day in a benefit
year in which the employee is not a
qualified employee as defined in sec-
tion 3 of the Railroad Unemployment
Insurance Act or has exhausted his or
her rights to sickness benefits under
the Act. See part 336 of this chapter.

[54 FR 43057, Oct. 20, 1989, as amended at 57
FR 807, Jan. 9, 1992; 60 FR 40073, Aug. 7, 1995]

§ 335.5 Death of employee.
If an employee dies before filing one

or more of the required forms, the form
or forms may be filed by or in behalf of
the person or persons to whom benefits
would be payable pursuant to section
2(g) of the Railroad Unemployment In-
surance Act. Such form or forms shall
be filed within the time prescribed in
§ 335.4 of this part. Under these cir-
cumstances, the word ‘‘employee’’ as
used in § 335.4(b) of this part and as
used in § 335.4(d)(3) of this part shall in-
clude the individual or individuals by
or in behalf of whom the form is filed.
The order of distribution for benefits
due but unpaid as of the date of an em-
ployee’s death is the same as the order
of distribution for annuities unpaid at

death under the Railroad Retirement
Act and may be found at § 234.31 of this
title.

§ 335.6 Payment of sickness benefits.
(a) Waiting period. A qualified em-

ployee’s first registration period in any
benefit year is his or her waiting pe-
riod, provided that such employee has
at least five days of sickness in such
registration period, four of which must
be consecutive, and files a timely claim
for sickness benefits for such period.
No benefits are payable for any day of
sickness in such registration period.

(b) Subsequent registration period. With
respect to any subsequent registration
period in the same benefit year and the
same period of continuing sickness, the
Board will pay benefits for each day of
sickness in excess of four during such
registration period.

(c)(1) Example 1. An employee has a
period of continuing sickness running
from May 1 through May 31. All of
those days are days of sickness. The
employee returned to work June 1. His
first registration period in that period
of continuing sickness is May l to May
14. That registration period, if it is the
employee’s first one in the benefit
year, is a waiting period, and no bene-
fits are payable for any day of sickness
therein. The employee’s second reg-
istration period is May 15 to May 28,
and benefits will be paid for each day of
sickness in excess of four during such
period. The employee’s third registra-
tion period is May 29 to June 11, but
since he or she returned to work on
June 1 the employee has only three
days of sickness (May 29, 30 and 31), and
hence no sickness benefits are payable
for that period.

(2) Example 2. An employee has a pe-
riod of continuing sickness beginning
on May 1 and ending on July 31, with
all days in the period being days of
sickness. The employee’s first registra-
tion period in the period of sickness is
May 1 to May 14. Because that registra-
tion period is the employee’s first one
in the benefit year, the period is the
employee’s waiting period and no bene-
fits are payable for any of the days
therein. Benefits are payable for each
day in excess of four during each of the
employee’s next four registration peri-
ods of May 15 to May 28, May 29 to

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00500 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



505

Railroad Retirement Board § 336.1

June 11, June 12 to June 25, and June 26
to July 9. July 10 is the beginning date
of a new benefit year for the employee.
Because the registration period July 10
to July 23 is the employee’s first one in
the new benefit year, the period is the
employee’s waiting period and no bene-
fits are payable for any of the days of
sickness in the period. The employee’s
second registration period in the new
benefit year is July 24 to August 6. The
employee has eight days of sickness in
that period, having been found able to
return to work as of August 1. Benefits
are payable for four days of sickness in
that period.

(d) The gross amount of sickness ben-
efits for any registration period in a
benefit year, following the waiting pe-
riod for such year, shall be computed
by multiplying the number of days of
sickness in excess of four by the em-
ployee’s daily benefit rate, as com-
puted under part 330 of this chapter.
From such gross amount the Board will
deduct the amount of any social insur-
ance payment apportionable to days of
sickness in the registration period, any
tier I railroad retirement employment
tax imposed under chapter 22 of the In-
ternal Revenue Code of 1986, and the
amount of any overpayment being re-
covered under part 340 of this chapter.
The net amount remaining shall then
be certified to the United States Treas-
ury Department for payment to the
employee, unless a portion of such
amount has been attached in accord-
ance with part 350 of this chapter.

(e) Sickness benefits shall continue
to be certified for payment pursuant to
the foregoing paragraphs for the dura-
tion of the employee’s period of con-
tinuing sickness, subject to the statu-
tory maximums prescribed in section
2(c) of the Railroad Unemployment In-
surance Act. See also part 336 of this
chapter.

PART 336—DURATION OF NORMAL
AND EXTENDED BENEFITS

Subpart A—Normal Benefits

Sec.
336.1 Introduction.
336.2 Duration of normal unemployment

benefits.
336.3 Duration of normal sickness benefits.
336.4 Base year compensation.

336.5 Notice to employee.

Subpart B—Extended Benefits

336.10 Eligibility.
336.11 Exhaustion of rights to normal unem-

ployment benefits.
336.12 Exhaustion of rights to normal sick-

ness benefits.
336.13 Years of service requirement.
336.14 Extended benefit period.
336.15 How to claim extended benefits.
336.16 Notice to employee.

AUTHORITY: 45 U.S.C. 362(l).

SOURCE: 59 FR 3996, Jan. 28, 1994, unless
otherwise noted.

Subpart A—Normal Benefits

§ 336.1 Introduction.

(a) General. This subpart explains
how long a qualified employee may re-
ceive normal unemployment or sick-
ness benefits under the Railroad Unem-
ployment Insurance Act during a ben-
efit year. Under section 2(c) of that
Act, normal unemployment benefits
are payable for up to 130 days of unem-
ployment within a benefit year, or in
an amount equal to the amount of the
employee’s ‘‘base year compensation’’,
whichever is less. A similar limitation
applies to the payment of sickness ben-
efits. An employee who exhausts his or
her normal unemployment or sickness
benefits may be eligible for payment of
extended unemployment or extended
sickness benefits under the conditions
set forth in subpart B of this part.

(b) Definitions. The terms ‘‘benefit
year’’, ‘‘base year’’, and ‘‘compensa-
tion’’ are defined in part 302 of this
chapter. The term ‘‘registration pe-
riod’’ is defined in parts 325 and 335 of
this chapter. For the purposes of this
subpart, and as explained in § 336.4 of
this part, an employee’s ‘‘base year
compensation’’ may include compensa-
tion in excess of the monthly com-
pensation base (as defined in part 302 of
this chapter) even though such excess
may not be counted for the purpose of
determining whether such employee is
a ‘‘qualified employee’’ within the
meaning of part 302.

(c) Recovery of benefits. When unem-
ployment or sickness benefits are re-
covered by the Board for one or more
days, the Board will disregard those
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days in determining whether the em-
ployee has exhausted normal unem-
ployment or sickness benefits with re-
spect to the applicable benefit year.

§ 336.2 Duration of normal unemploy-
ment benefits.

(a) 130 compensable day limitation. A
qualified employee who has satisfied
the waiting period for a benefit year
may receive benefits for a maximum of
130 days of unemployment within such
benefit year, subject to the limitation
on payment explained in paragraph (b)
of this section. In any registration pe-
riod beginning after the end of the
waiting period and before the begin-
ning of the next ensuing benefit year,
benefits are payable for days of unem-
ployment in excess of four, but the ag-
gregate number of compensable days
may not exceed 130 for the benefit year.
An employee who is unemployed on all
days during a registration period could
have a maximum of 10 compensable
days of unemployment in such reg-
istration period. The amount of bene-
fits for each compensable day of unem-
ployment is the amount of the daily
benefit rate computed for such em-
ployee pursuant to part 330 of this
chapter.

(b) Base year compensation limit. Not-
withstanding the provisions of para-
graph (a) of this section, the Board will
not pay unemployment benefits to a
qualified employee, with respect to his
or her days of unemployment within a
benefit year, in an amount greater
than the amount of his or her base year
compensation, as computed under
§ 336.4 of this part.

(c) Unemployment due to a strike. The
limitations set forth in paragraphs (a)
and (b) of this section also apply to an
employee whose unemployment is due
to a stoppage of work because of a
strike in the establishment, premises,
or enterprise at which he was last em-
ployed. But no unemployment benefits
are payable for the employee’s first 14
days of unemployment due to such
stoppage of work.

§ 336.3 Duration of normal sickness
benefits.

The duration of normal sickness ben-
efits is the same as the duration of nor-
mal unemployment benefits, as set

forth in § 336.2 of this part. A qualified
employee who has satisfied the benefit
year waiting period and is otherwise el-
igible for sickness benefits may receive
benefits for a maximum of 130 days of
sickness within a benefit year, but the
amount paid as sickness benefits may
not exceed the amount of the employ-
ee’s base year compensation, as com-
puted under § 336.4 of this part.

§ 336.4 Base year compensation.

(a) Formula. For the purposes of this
part, an employee’s base year com-
pensation includes any compensation
in excess of the monthly compensation
base (as defined in part 302 of this chap-
ter) for any month in the applicable
base year but shall not include any
amount that exceeds the value of ‘‘X’’
in the following formula: X = $775(A/
$600). In this formula, ‘‘A’’ is the dollar
amount of the monthly compensation
base with respect to months in such
base year. For example, if an employee
had railroad earnings of $1,500 per
month in each of three months in base
year 1990, the employee’s base year
compensation for purposes of part 302
of this chapter would be $2,235 (three
times the monthly compensation base
of $745 per month for months in 1990).
But the employee’s base year com-
pensation for purposes of computing
maximum normal unemployment (or
sickness) benefits under this subpart
would be $2,886 (three times $962), and
his or her normal unemployment (or
sickness) benefits would not be consid-
ered exhausted until he or she is paid
unemployment (or sickness) benefits in
an amount equal to $2,886. In this ex-
ample, $962 is the amount computed as
the value of ‘‘X’’ in the above formula
when ‘‘A’’ is equal to $745.

(b) Employer’s duty to report. The base
year employer(s) of an employee shall
provide information as to the amount
of an employee’s monthly compensa-
tion in excess of the monthly com-
pensation base, as defined in part 302 of
this chapter, unless the amount of the
employee’s compensation at the
monthly compensation base limit, as
already reported to the Board, is equal
to or greater than an amount equal to
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130 times the daily benefit rate applica-
ble to the employee’s days of unem-
ployment or days of sickness.

(Approved by the Office of Management and
Budget under control number 3220–0070.)

§ 336.5 Notice to employee.
The Board will notify an employee

when it appears that his or her right to
normal unemployment or normal sick-
ness benefits will be exhausted. Such
notice will include information about
the availability of extended benefits
under subpart B of this part if the em-
ployee has completed 10 years of rail-
road service and the availability of
normal benefits for the next ensuing
benefit year if the employee is not eli-
gible for extended benefits.

Subpart B—Extended Benefits

§ 336.10 Eligibility.
(a) Except as provided in paragraph

(b) of this section, an employee may re-
ceive extended unemployment or ex-
tended sickness benefits under this
part if he or she:

(1) Has exhausted normal unemploy-
ment or normal sickness benefits (as
the case may be) under subpart A of
this part;

(2) Has completed 10 years of railroad
service, as set forth in § 336.13 of this
part; and

(3) Continues to have days of unem-
ployment or days of sickness, as the
case may be.

(b) An employee is not eligible for ex-
tended sickness benefits if he or she
has voluntarily retired or has attained
age 65. In the case of claims for unem-
ployment benefits, an employee is not
eligible for extended unemployment
benefits if he or she has voluntarily
left work without good cause or has
voluntarily retired.

§ 336.11 Exhaustion of rights to normal
unemployment benefits.

For the purposes of this part, the
Board considers that an employee has
exhausted his or her current rights to
normal benefits for days of unemploy-
ment if:

(a) The employee received unemploy-
ment benefits for 130 days of unemploy-
ment in the benefit year; or

(b) The employee received unemploy-
ment benefits in the benefit year equal
to the amount of his or her base year
compensation; or

(c) At the end of a normal benefit
year during which the employee was
qualified for benefits, he or she re-
ceived less than the maximum unem-
ployment benefits for the benefit year
and he or she is not qualified for bene-
fits in the next succeeding benefit year.

§ 336.12 Exhaustion of rights to normal
sickness benefits.

For the purposes of this part, the
Board considers that an employee has
exhausted his or her current rights to
normal benefits for days of sickness if:

(a) The employee received sickness
benefits for 130 days of sickness in the
benefit year; or

(b) The employee received sickness
benefits in the benefit year equal to
the amount of his or her base year
compensation; or

(c) At the end of the normal benefit
year during which the employee was
qualified for benefits, he or she re-
ceived less than the maximum sickness
benefits for the benefit year and he or
she is not qualified for benefits in the
next succeeding benefit year.

§ 336.13 Years of service requirement.
(a) Statutory basis. For the purposes

of this part, an employee is not eligible
for extended unemployment or sick-
ness benefits if he or she does not have
at least 10 years of railroad service. An
employee who has 120 service months
as defined in part 210 of this chapter,
whether or not consecutive, is consid-
ered to have 10 years of railroad serv-
ice, and an employee who has 180 serv-
ice months, whether or not consecu-
tive, is considered to have 15 years of
railroad service.

(b) Initial determination. The Board
will determine whether an employee
has 10 years, or 15 years, of railroad
service on the basis of reports filed by
employers pursuant to part 209 of this
chapter. The number of years of service
shown in the Board’s records will be ac-
cepted as correct for the purposes of
this part, unless the employee claims
credit for more service than that
shown in the Board’s records and such
additional service is verified. In any
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such case, the Board will afford the em-
ployee an opportunity to establish
credit for additional service if such
service would be sufficient to bring the
employee up to 10 years, or 15 years, of
service. If the claim for credit for addi-
tional service is made by an employee
who has at least 10 years of railroad
service but is claiming credit for at
least 15 years, the Board will not delay
the establishment of an extended ben-
efit period based on 10 years of service
but shall extend the ending date of
such period if the employee is able to
establish credit for 15 years of railroad
service.

(c) Effective date. An employee ac-
quires 10 years, or 15 years, of railroad
service, as the case may be, as of the
first day with respect to which cred-
itable compensation is attributable in
his 120th, or 180th, month of service.

§ 336.14 Extended benefit period.
(a) Defined. An extended benefit pe-

riod consists of seven consecutive 14-
day registration periods in the case of
an employee having 10–14 years of rail-
road service and 13 consecutive 14-day
registration periods in the case of an
employee having 15 or more years of
railroad service.

(b) Beginning date. In the case of un-
employment benefits, an extended ben-
efit period begins with the first day of
unemployment after the day on which
the employee exhausts his or her rights
to normal unemployment benefits. In
the case of sickness benefits, the begin-
ning date is the first day of sickness
after the employee exhausts normal
sickness benefits. Such first day of un-
employment or first day of sickness
must be within the same benefit year
with respect to which the employee ex-
hausted normal unemployment or nor-
mal sickness benefits, as the case may
be. However, no extended benefit period
may begin on any day of unemploy-
ment or sickness prior to the date on
which the employee acquired 10 years
of railroad service.

(c) Ending date. If an employee has 10
but less than 15 years of railroad serv-
ice, his or her extended benefit period
ends on the 97th day after it began. If
an employee has 15 or more years of
railroad service, his or her extended
benefit period ends on the 181st day

after it began. If an employee attains
age 65 during an extended sickness ben-
efit period, such extended benefit pe-
riod will terminate on the day next
preceding the date on which the em-
ployee attains age 65, except that it
may continue for the purpose of paying
benefits for his or her days of unem-
ployment, if any, during such extended
benefit period. If an extended sickness
benefit period terminates because the
employee has attained age 65 and if at
that point the employee has rights to
normal sickness benefits, the employee
will be paid normal sickness benefits if
he or she is otherwise entitled to pay-
ment thereof.

(d) Maximum number of compensable
days. During an extended benefit period
consisting of seven consecutive 14-day
registration periods, extended benefits
may be paid for a maximum of 65 days
of unemployment (or 65 days of sick-
ness, as the case may be). During an
extended benefit period consisting of 13
consecutive 14-day registration periods,
extended benefits may be paid for a
maximum of 130 days of unemployment
(or 130 days of sickness, as the case
may be).

§ 336.15 How to claim extended bene-
fits.

An employee who has 10 or more
years of railroad service who exhausts
his or her rights to normal unemploy-
ment or normal sickness benefits and
who wishes to claim extended unem-
ployment or extended sickness benefits
may do so by claiming benefits on the
forms provided by the Board pursuant
to parts 325 or 335 of this chapter. The
claim forms provided for this purpose
are the same as those provided for
claiming normal benefits. No special
application for extended benefits is re-
quired, and no waiting period applies to
the payment of extended benefits.

§ 336.16 Notice to employee.

Upon determining that an employee
is eligible for a period of extended un-
employment or sickness benefits, the
Board will notify the employee of the
beginning and ending dates of such ex-
tended benefit period.
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PART 337 [RESERVED]

PART 340—RECOVERY OF BENEFITS

Sec.
340.1 Statutory provisions.
340.2 Amount recoverable.
340.3 When amounts recoverable to be re-

covered.
340.4 Methods of recovery of amounts recov-

erable.
340.5 Recovery by cash payment.
340.6 Recovery by setoff.
340.7 Deduction in computation of death

benefit.
340.8 Recovery by adjustment in connection

with subsequent payments under the
Railroad Retirement Act.

340.9 Effect of adjustment in connection
with the subsequent payments.

340.10 Waiver of recovery of erroneous pay-
ments.

340.11 Waiver of methods of recovery.
340.12 Waiver not a matter of right.
340.13 Compromise of amounts recoverable.
340.14 Factors due to be considered in a

compromise.
340.15 Suspension or termination of collec-

tion action.
340.16 Debt collection.

AUTHORITY: 45 U.S.C. 362(l).

SOURCE: Board Order 27–22, 32 FR 3341, Feb.
28, 1967, unless otherwise noted.

§ 340.1 Statutory provisions.
(a) Section 2(d) of the Railroad Un-

employment Insurance Act provides
that:

If the Board finds that at any time more
than the correct amount of benefits has been
paid to any individual under this Act or a
payment has been made to an individual not
entitled thereto (including payments made
prior to July 1, 1940) recovery by adjust-
ments in subsequent payments to which such
individual is entitled under this Act or any
other Act administered by the Board may,
except as otherwise provided in this sub-
section, be made under regulations pre-
scribed by the Board. If such individual dies
before recovery is completed, recovery may
be made by setoff or adjustments, under reg-
ulations prescribed by the Board, in subse-
quent payments due, under this Act or any
other Act administered by the Board to the
estate, designee, next of kin, legal represent-
ative, or surviving spouse of such individual,
with respect to the employment of such indi-
vidual.

Adjustments under this subsection may be
made either by deductions from subsequent
payments or, with respect to payments
which are to be made during a lifetime or

lifetimes, by subtracting the total amount of
benefits paid in excess of the proper amount
from the actuarial value, as determined by
the Board, of such payments to be made dur-
ing a lifetime or lifetimes and recertifying
such payments on the basis of the reduced
actuarial value. In the latter case recovery
shall be deemed to have been completed upon
such recertification.

There shall be no recovery in any case in
which more than the correct amount of bene-
fits has been paid to an individual or pay-
ment has been made to an individual not en-
titled thereto (including payments made
prior to July 1, 1940) who, in the judgment of
the Board, is without fault when, in the judg-
ment of the Board, recovery would be con-
trary to the purpose of this Act or would be
against equity or good conscience.

No certifying or disbursing officer shall be
held liable for any amount certified or paid
by him in good faith to any person where the
recovery of such amount is waived under the
third paragraph of this subsection or has
been begun but cannot be completed under
the first paragraph of this subsection.

(b) Section 2(f) of the Act provides, in
part, that:

If (i) benefits are paid to any employee
with respect to unemployment or sickness in
any registration period, and it is later deter-
mined that remuneration is payable to such
employee with respect to any period which
includes days in such registration period
which had been determined to be days of un-
employment or sickness, and (ii) the person
or company from which such remuneration
is payable has, before payment thereof, no-
tice of the payment of benefits upon the
basis of days of unemployment or sickness
included in such period, the remuneration so
payable shall not be reduced by reason of
such benefits but the remuneration so pay-
able, to the extent to which benefits were
paid upon the basis of days which had been
determined to be days of unemployment or
sickness and which are included in the period
for which such remuneration is payable,
shall be held to be a special fund in trust for
the Board. * * *

(c) Section 4(a–1) of the Act provides,
in part, that:

There shall not be considered as a day of
unemployment or as a day of sickness, with
respect to any employee— * * *

(ii) Any day in any period with respect to
which the Board finds that he is receiving or
will have received annuity payments or pen-
sions under the Railroad Retirement Act of
1935 or the Railroad Retirement Act of 1937,
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or insurance benefits under title II of the So-
cial Security Act, or unemployment, mater-
nity, or sickness benefits under an unem-
ployment, maternity, or sickness compensa-
tion law other than this Act, or any other so-
cial insurance payments under any law: Pro-
vided, That if an employee receives or is held
entitled to receive any such payments, other
than unemployment, maternity, or sickness
payments, with respect to any period which
include days of unemployment or sickness in
a registration period, after benefits under
this Act for such registration period will
have been paid, the amount by which such
benefits under this Act will have been in-
creased by including such days as days of un-
employment or as days of sickness shall be
recoverable by the Board: Provided further,
That, if that part of any such payment or
payments, other than unemployment, mater-
nity, or sickness payments, which is
apportionable to such days of unemployment
or days of sickness is less in amount than
the benefits under this Act which, but for
this paragraph, would be payable and not re-
coverable with respect to such days of unem-
ployment or days of sickness, the preceding
provisions of this paragraph shall not apply
but such benefits under this Act for such
days of unemployment or days of sickness
shall be diminished or recoverable in the
amount of such part of such other payment
or payments;

(d) Section 12(o) of the Act provides
that:

Benefits payable to an employee with re-
spect to days of sickness shall be payable re-
gardless of the liability of any person to pay
damages for such infirmity. The Board shall
be entitled to reimbursement from any sum
or damages paid or payable to such employee
or other person through suit, compromise,
settlement, judgment, or otherwise on ac-
count of any liability (other than a liability
under a health, sickness, accident, or similar
insurance policy) based upon such infirmity,
to the extent that it will have paid or will
pay benefits for days of sickness resulting
from such infirmity. Upon notice to the per-
son against whom such right or claim exists
or is asserted, the Board shall have a lien
upon such right or claim, any judgment ob-
tained thereunder, and any sum or damages
paid under such right or claim, to the extent
of the amount to which the Board is entitled
by way of reimbursement.

(e) Section 3, Pub. L. 89–508, 80 Stat.
308, provides that:

(a) The head of an agency or his designee,
pursuant to regulations prescribed by him
and in conformity with such standards as
may be promulgated jointly by the Attorney
General and the Comptroller General, shall
attempt collection of all claims of the

United States for money or property arising
out of the activities of, or referred to, his
agency.

(b) With respect to such claims of the
United States that have not been referred to
another agency, including the General Ac-
counting Office, for further collection action
and that do not exceed $20,000, exclusive of
interest, the head of an agency or his des-
ignee, pursuant to regulations prescribed by
him and in conformity with such standards
as may be promulgated jointly by the Attor-
ney General and the Comptroller General,
may (1) compromise any such claim, or (2)
cause collection action on any such claim to
be terminated or suspended where it appears
that no person liable on the claim has the
present or prospective financial ability to
pay any significant sum thereon or that the
cost of collecting the claim is likely to ex-
ceed the amount of recovery. The Comp-
troller General or his designee shall have the
foregoing authority with respect to claims
referred to the General Accounting Office by
another agency for further collection action.
The head of an agency or his designee shall
not exercise the foregoing authority with re-
spect to a claim as to which there is an indi-
cation of fraud, the presentation of a false
claim, or misrepresentation on the part of
the debtor or any other party having an in-
terest in the claim, or a claim based in whole
or in part on conduct in violation of the
antitrust laws; nor shall the head of an agen-
cy, other than the Comptroller General of
the United States, have authority to com-
promise a claim that arises from an excep-
tion made by the General Accounting Office
in the account of an accountable officer.

(c) A compromise effected pursuant to au-
thority conferred by subsection (b) of this
section shall be final and conclusive on the
debtor and on all officials, agencies, and
courts of the United States, except if pro-
cured by fraud, misrepresentation, the pres-
entation of a false claim, or mutual mistake
of fact. No accountable officer shall be liable
for any amount paid or for the value of prop-
erty lost, damaged, or destroyed, where the
recovery of such amount or value may not be
had because of a compromise with a person
primarily responsible under subsection (b).

§ 340.2 Amount recoverable.

For purposes of this part, an
‘‘amount recoverable’’ is an amount of
unemployment, sickness, or maternity
benefits paid under the Railroad Unem-
ployment Insurance Act which is:

(a) Determined to have been paid er-
roneously;

(b) Recoverable under section 2(f) of
the Act because remuneration is found
to be payable with respect to a period
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which includes days which had been de-
termined to be days of unemployment
or sickness;

(c) Recoverable under section 4(a–
1)(ii) of the Act because of the employ-
ee’s having received or been held enti-
tled to receive annuity payments under
the Railroad Retirement Act, insur-
ance benefits under title II of the So-
cial Security Act, unemployment, sick-
ness or maternity benefits under any
law other than the Railroad Unemploy-
ment Insurance Act, or any other so-
cial insurance payments under any
law; or

(d) Recoverable under section 12(o) of
the Act by virtue of the Board’s right
to reimbursement from any sum or
damages payable through suit, com-
promise, settlement, judgment, or oth-
erwise on account of liability based
upon an infirmity, to the extent that it
will have paid or will pay benefits for
days of sickness resulting from that in-
firmity.

§ 340.3 When amounts recoverable to
be recovered.

Amounts recoverable shall be recov-
ered in all cases except those in which
recovery is waived under § 340.10 or a
compromise is approved under § 340.13.

§ 340.4 Methods of recovery of
amounts recoverable.

An amount recoverable may be re-
covered by any one or a combination of
the methods described in §§ 340.5, 340.6,
340.7, and 340.8.

§ 340.5 Recovery by cash payment.

The Board shall have the right to re-
quire that amounts recoverable be im-
mediately and fully repaid in cash and
any debtor shall have the absolute
right to repay such amount recoverable
in this manner. However if the debtor
is financially unable to pay the indebt-
edness in a lump sum, payment may be
accepted in regular installments. The
amount and frequency of such install-
ment payments should bear a reason-
able relation to the size of the debt and
the debtor’s ability to pay. Whenever
possible installment payments should
be sufficient in amounts and frequency
to liquidate the debt in not more than
three years.

§ 340.6 Recovery by setoff.

An amount recoverable may be re-
covered by setoff against any subse-
quent payments to which the indi-
vidual from whom the amount is recov-
erable is entitled under the Railroad
Unemployment Insurance Act, the
Railroad Retirement Act, or any other
Act administered by the Board, or, in
the case of that individual’s death,
from any payments due under those
Acts to his or her estate, designee, next
of kin, legal representative, or sur-
viving spouse. In any case in which full
recovery is not effected by setoff, the
balance due may be recovered by one or
more of the other methods described in
this part. If the individual dies before
recovery is completed, such recovery
shall be made from his estate or heirs.

[53 FR 2489, Jan. 28, 1988]

§ 340.7 Deduction in computation of
death benefit.

In computing the residual lump sum
provided for in part 234, subpart D, of
this chapter, the Board shall include in
the benefits to be deducted from the
gross residual all amounts recoverable
under this part, but not recovered, in-
cluding amounts where recovery was
waived, that were paid to the indi-
vidual or paid to others as benefits ac-
crued to the individual but not paid at
death.

[57 FR 1379, Jan. 14, 1992]

§ 340.8 Recovery by adjustment in con-
nection with subsequent payments
under the Railroad Retirement Act.

Recovery under this part may be
made by permanently reducing the
amount of any annuity payable to the
overpaid individual (or an individual
receiving an annuity based upon the
same compensation record as that of
the overpaid individual) under the
Railroad Retirement Act. This method
of recovery is called an actuarial ad-
justment of the annuity. The Board
cannot require any individual to take
an actuarial adjustment in order to re-
cover an overpayment nor is an actu-
arial adjustment available as a matter
of right. An actuarial adjustment does
not become effective until the overpaid
individual negotiates the first annuity
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check which reflects the annuity rate
after actuarial adjustment.

Example: An individual agrees to recovery
of a $5,000 overpayment made to him by ac-
tuarial adjustment to an annuity awarded
him under the Railroad Retirement Act.
However, he dies before negotiating the first
annuity check reflecting his actuarially re-
duced rate. The $5,000 is not considered re-
covered.

[57 FR 1379, Jan. 14, 1992]

§ 340.9 Effect of adjustment in connec-
tion with subsequent payments.

Adjustment by the method described
in § 340.8 shall constitute recovery of
the amount recoverable.

§ 340.10 Waiver of recovery of erro-
neous payments.

(a) When waiver of recovery may be ap-
plied. Section 2(d) of the Act provides
that there shall be no recovery in any
case where more than the correct
amount of benefits has been paid to an
individual or where payment has been
made to an individual not entitled to
benefits if, in the judgment of the
Board:

(1) The individual is without fault;
and

(2) Recovery would be contrary to the
purpose of the Act or would be against
equity or good conscience.

(b) Fault. (1) Fault means a defect of
judgment or conduct arising from inat-
tention or bad faith. Judgment or con-
duct is defective when it deviates from
a prudent standard of care taken to
comply wih the entitlement provisions
of the Act. Conduct includes both ac-
tion and inaction. Unlike fraud, fault
does not require a deliberate intent to
deceive.

(2) Whether an individual is at fault
in causing erroneous payments gen-
erally depends on all circumstances
surrounding the erroneous payments.
Among the factors the Board will con-
sider are: the ability of the overpaid in-
dividual to understand the reporting
requirements of the Act or to realize
that he or she is being overpaid (e.g.,
age, comprehension, memory, physical
and mental condition); the particular
cause of benefit non-entitlement; and
the number of claims on which the in-
dividual made erroneous statements.

(3) Circumstances in which the Board
will find an individual at fault include
but are not limited to:

(i) Failure to furnish information
which the individual knew or should
have known was material;

(ii) An incorrect statement made by
the individual which he or she knew or
should have known was incorrect (in-
cluding furnishing an opinion or con-
clusion when asked for facts);

(iii) Failure to return a payment
which the individual knew or should
have known was incorrect.

(c) When recovery defeats the purpose
of the Railroad Unemployment Insurance
Act. (1) The purpose of the Railroad Un-
employment Insurance Act is to fur-
nish some replacement for an individ-
ual’s railroad earnings lost because of
days of sickness or unemployment. The
purpose of the Act is defeated when an
erroneous payment is recovered from
income and resources which the indi-
vidual requires to meet ordinary and
necessary living expenses. If either in-
come or resources are sufficient to
meet expenses, the purpose of the Act
is not defeated by recovery of an erro-
neous payment.

(2) For purposes of this section, in-
come includes any funds which may
reasonably be considered available for
the individual’s use, regardless of
source. Income to the individual’s
spouse or dependents is available if the
spouse or dependent lived with the in-
dividual at the time waiver is consid-
ered. Types of income include, but are
not limited to:

(i) Government benefits such as
Black Lung, Social Security, Workers’
Compensation, and Unemployment
Compensation benefits;

(ii) Wages and self-employment in-
come;

(iii) Regular payments such as rent
or pensions; and

(iv) Investment income.
(3) For purposes of this section, re-

sources include, but are not limited to,
liquid assets such as cash on hand, the
value of stocks, bonds, savings ac-
counts, mutual funds, any accrual ben-
efit payable by the United States of
America or any other source.

(4) Whether an individual has suffi-
cient income and resources to meet or-
dinary and necessary living expenses
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depends not only on the amount of his
or her income and resources, but also
on whether the expenses are ‘‘ordinary
and necessary.’’ While the level of ex-
penses which is ‘‘ordinary and nec-
essary’’ may vary between individuals,
it must be held at a level reasonable
for an individual who is temporarily
unemployed or incapacitated due to
sickness. The Board will consider the
discretionary nature of an expense in
determining whether it is reasonable.
Ordinary and necessary living expenses
include:

(i) Fixed living expenses, such as food
and clothing, rent, mortgage pay-
ments, utilities, maintenance, insur-
ance (e.g., life, accident, and health in-
surance), taxes, installment payments,
etc.;

(ii) Medical, hospitalization, and
other similar expenses;

(iii) Expenses for the support of oth-
ers for whom the individual is legally
responsible; and

(iv) Miscellaneous expenses (e.g.,
newspapers, haircuts).

(5) Where recovery of the full amount
of an erroneous payment would be
made from income and resources re-
quired to meet ordinary and necessary
living expenses, but recovery of a lesser
amount would leave income or re-
sources sufficient to meet expenses, re-
covery of the lesser amount does not
defeat the purpose of the Act.

(d) When recovery is against equity or
good conscience. Recovery is considered
to be against equity or good conscience
when a person, in reliance on such pay-
ments or on notice that such payment
would be made, relinquished a valuable
right or changed his or her position for
the worse.

(e) Recoveries not subject to waiver. (1)
Where an amount is recoverable pursu-
ant to section 2(f) of the Act from re-
muneration payable to an employee by
a person or company, or where a lien
for reimbursement of sickness benefits
has arisen pursuant to section 12(o) of
the Act, and in either case recovery is
sought from a person other than the
employee, no right to waiver of recov-
ery exists.

(2) Where the amount recoverable is
equal to or less than 10 times the cur-
rent maximum daily benefit rate under
the Railroad Unemployment Insurance

Act it shall not be considered contrary
to the purpose of the Act or against eq-
uity or good conscience to recover such
payment. Consequently, the amount
recoverable is not subject to waiver
under this part.

(3) Where the amount recoverable is
the result of an overpayment of bene-
fits payable under the Railroad Unem-
ployment Insurance Act due to entitle-
ment to annuities under the Railroad
Retirement Act for the same days for
which benefits were payable, and recov-
ery of such overpayment may be made
by offset against an accrual of the an-
nuities, it shall not be considered con-
trary to the purpose of the Act or
against equity or good conscience to
recover the erroneous payment by off-
set against such accrual. Consequently,
the amount recoverable is not subject
to waiver under this part.

(4) Where there exists accumulated
Federal benefits payable by any execu-
tive agency of the United States, any
amount recoverable which is equal to
or less than the accumulated Federal
benefits is not subject to waiver. Any
amount recoverable which is greater
than the identified accumulated Fed-
eral benefits may be considered for
waiver in accordance with the provi-
sions of this part and part 320 of this
chapter.

[53 FR 2489, Jan. 28, 1988, as amended at 57
FR 1379, Jan. 14, 1992]

§ 340.11 Waiver of methods of recov-
ery.

The Board may waive any right to re-
cover all or any part of an amount re-
coverable by any one or more methods
without waiving the right to recover
by some other method or methods if, in
the judgment of the Board, the indi-
vidual is without fault and if, in the
judgment of the Board, recovery by the
methods waived would be against eq-
uity and good conscience and recovery
by such other methods would not be
against equity and good conscience.

§ 340.12 Waiver not a matter of right.

A waiver under § 340.10 or § 340.11 is
not a matter of right, but is at all
times within the judgment of the
Board.
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§ 340.13 Compromise of amounts re-
coverable.

The Board or its designee may com-
promise an amount recoverable, pro-
vided such amount does not exceed
$100,000, excluding interest, or such
higher amount as the Attorney General
may from time to time prescribe. Com-
promise of an amount recoverable may
not be considered in any case in which
there is an indication of fraud, the
presentation of a false claim or mis-
representation on the part of the debt-
or or his representative. Compromise is
at all times within the discretionary
authority of the Board or its designee.

[Board Order 27–22, 32 FR 3341, Feb. 28, 1967,
as amended at 62 FR 41271, Aug. 1, 1997]

§ 340.14 Factors due to be considered
in a compromise.

The following indicate the character
of reasons which will be considered in
approving a compromise:

(a) The debtor’s ability to repay the
full amount within a reasonable time;

(b) The debtor’s refusal to pay the
claim in full and the Board’s inability
to effect collection in full within a rea-
sonable time by other collection meth-
ods;

(c) Doubt concerning the Board’s
ability to prove its case in court for
the full amount because of a bona fide
dispute as to the facts or because of the
legal issues involved;

(d) The cost of collecting the amount
recoverable does not justify the en-
forced collection of the full amount.

§ 340.15 Suspension or termination of
collection action.

Collection action on a Board claim
may be suspended or terminated under
the following conditions:

(a) Collection action on a Board
claim may be suspended temporarily
when the debtor cannot be located and
there is reason to believe future collec-
tion action may be productive or col-
lection may be effected by offset in the
near future.

(b) Collection action may be termi-
nated when:

(1) The debtor is unable to make any
substantial payment;

(2) The debtor cannot be located and
offset is too remote to justify retention
of the claim;

(3) The cost of collection action will
exceed the amount recoverable;

(4) The claim is legally without merit
or cannot be substantiated by the evi-
dence.

§ 340.16 Debt collection.
(a) The Associate Executive Director

for Unemployment and Sickness Insur-
ance shall take steps to collect all de-
linquent debts due the Board under the
benefit provisions of the Act, except
those that have been classed as
uncollectible. Such steps shall com-
mence not later than July 1, 1985 and
shall include notice to each debtor of
the time limit for paying the debt and
the consequences of failure to pay on
time.

(b) It shall be the duty of every em-
ployer or other person paying remu-
neration for time lost or any sum or
damages for personal injury to remit
the amount of reimbursement due the
Board, if any, within 30 days of the
date of the payment of remuneration
or damages to an employee. Failure to
remit the amount due within 30 days
shall subject the employer or other
person to interest and penalties, in ad-
dition to the principal amount due the
Board.

[50 FR 36872, Sept. 10, 1985]

PART 341—STATUTORY LIEN WHERE
SICKNESS BENEFITS PAID

Sec.
341.1 Lien.
341.2 Sum or damages paid or payable.
341.3 Notice of lien.
341.4 Information required to be furnished

by the employee.
341.5 Amount of reimbursement.
341.6 Report of settlement or judgment.
341.7 Liability on Board’s claim.
341.8 Termination of sickness benefits due

to a settlement.
341.9 Board as a party; attorney’s fee.

AUTHORITY: Sec. 323, Pub. L. 79–572, 60 Stat.
740, 741; 45 U.S.C. 362(o).

SOURCE: 49 FR 570, Jan. 5, 1984, unless oth-
erwise noted.

§ 341.1 Lien.
After notice in accordance with this

part, the Board shall have a lien upon
any sum or damages paid or payable to
an employee based upon an infirmity
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for which the employee received sick-
ness benefits.

§ 341.2 Sum or damages paid or pay-
able.

(a) The term ‘‘sum or damages paid
or payable’’ means the amount of
money that an employee recovers be-
cause of any claim of liability based
upon his or her injury or illness.

(b) The term ‘‘sum or damages paid
or payable’’ does not include:

(1) An amount specified in a settle-
ment or award as payment for any loss
of property, or the amount of a settle-
ment or award specifically apportioned
as pay for lost time.

(2) An amount paid as a result of a
lawsuit based on wrongful death.

(3) Workers’ compensation payments.
(4) ‘‘No-Fault’’ personal-injury pro-

tection benefits or any other benefits
paid under a health, sickness, accident
or similar insurance policy carried by
an employee.

(5) Payments made to an employee
under the terms of his or her insurance
policy providing for payment of all
amounts that the employee is legally
entitled to recover for bodily injury
from the owner or operator of an unin-
sured motor vehicle.

§ 341.3 Notice of lien.
(a) Notice to alleged tortfeasor. The

Board shall mail a ‘‘Notice of Lien’’ to
each person or company identified as
liable or potentially liable for causing
the employee’s infirmity. The ‘‘Notice
of Lien’’ will notify the person or com-
pany of the Board’s right to reimburse-
ment. The notice shall include:

(1) The employee’s name, address and
social security number;

(2) The date and place of the acci-
dent; and

(3) The employee’s occupation, if in-
jured on duty.

(b) Notice to employee. A notice re-
garding repayment of sickness benefits
shall be sent to an employee who
names a party other than a railroad as
the alleged tortfeasor.

(c) Notice of amount of lien. The
amount of the Board’s lien shall be re-
ported, upon request, to a railroad or
other person or company that may be
liable for paying damages, or to the
employee, or to an attorney rep-

resenting any of those parties. The
amount of the lien shall be reported
whether or not the terms of a settle-
ment have been agreed upon. When re-
quested, a list showing the sickness
benefits paid for each claim period may
be furnished.

§ 341.4 Information required to be fur-
nished by the employee.

(a) When applying for sickness bene-
fits, an employee shall report the name
and address of the person or company,
if any, who is alleged to have caused
his or her infirmity. The employee
shall also provide whatever other de-
tails are reasonably needed so that the
Board may establish its lien.

(b) The employee shall, upon request,
tell the Board whether and from whom
he or she has collected any damages for
the infirmity.

(Approved by the Office of Management and
Budget under control number 3220–0036)

[49 FR 570, Jan. 5, 1984, as amended at 52 FR
11018, Apr. 6, 1987]

§ 341.5 Amount of reimbursement.
(a) The Board shall receive as reim-

bursement the lesser of:
(1) The amount of sickness benefits

paid to the employee for the infirmity
for which he or she recovers any sum
or damages; or

(2) The net amount of the sum or
damages paid to the employee for the
infirmity, after substracting the
amount of the expenses listed in para-
graph (b) of this section.

(b) The expenses that may be sub-
tracted from the amount of damages
recovered are:

(1) The medical and hospital expenses
that the employee incurred because of
his or her injury. These expenses are
deductible even if they are paid under
an insurance policy covering the em-
ployee or are covered by his or her
membership in a medical or hospital
plan or association. But such expenses
are not deductible if they are not cov-
ered by insurance or by membership in
a medical or hospital plan or associa-
tion and are consequently paid by a
railroad or other person directly to the
doctor, clinic or hospital that provided
the medical care or services.

(2) The cost of litigation. This in-
cludes both the amount of the fee to
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which the attorney and the employee
have agreed and the other expenses
that the employee incurred in the con-
duct of the litigation itself.

§ 341.6 Report of settlement or judg-
ment.

(a) When a person or company makes
a settlement or must satisfy a final
judgment based on an injury for which
the employee received sickness bene-
fits, the person or company shall notify
the Board of the settlement or judg-
ment. That notice shall be in writing
and submitted within five days of the
settlement or final judgment. That no-
tification shall contain:

(1) The amount of the settlement or
final judgment;

(2) The date of the settlement or final
judgment; and

(3) The amount withheld from the
settlement or final judgment to satisfy
the Board’s lien.

(b) Payment of the amount due the
Board shall be delivered to the Board
within 30 days after the date of the set-
tlement agreement or the entry of final
judgment.

(c) If the damages payable are to be
paid directly to the court to satisfy a
final judgment, thus making it impos-
sible for the person or company to
remit the amount of reimbursement
due the Board, the person or company
shall immediately notify the Board of
the situation.

§ 341.7 Liability on Board’s claim.
(a) A person or company paying any

sum or damages to an employee who
has received sickness benefits from the
Board shall, upon receipt of notice as
provided in § 341.3(a), be liable to the
Board for the amount of reimburse-
ment computed under § 341.5. This li-
ability may be relieved by either:

(1) Withholding the amount reim-
bursable to the Board from the sum or
damages payable to the employee, and
subsequently paying that amount to
the Board; or

(2) Including the U.S. Railroad Re-
tirement Board as a payee on the check
or draft along with the employee and
any others who have an interest in the
damages.

(b) If the person or company paying
the damages does not protect the

Board’s lien or attempts to protect the
Board’s lien in some manner other
than those described in paragraph (a)
of this section, that person or company
shall remain liable to the Board until
the Board is reimbursed in full.

§ 341.8 Termination of sickness bene-
fits due to a settlement.

(a) Sickness benefits payable to an
eligible employee shall be paid without
regard to whether any person or com-
pany may be liable for causing the em-
ployee’s infirmity. However, the Board
will terminate the payment of sickness
benefits upon receipt of an oral or writ-
ten report that a settlement or final
judgment for the infirmity has been
made.

(b) A report of settlement shall be
made to the Division of Claims Oper-
ations, Bureau of Unemployment and
Sickness Insurance, and shall include
the information required in § 341.6.
Where the report is an oral report, and
the informant is neither the employee
nor his or her representative, the in-
formant shall be told that written con-
firmation containing the information
called for by § 341.6 must be submitted
to the Board within five days from the
date of the oral report.

(c) If, in the case of an oral report,
the written confirmation as described
in paragraph (b) of this section is not
received within five days, the Division
of Claims Operations shall take steps
within five additional working days to
verify whether there has been a settle-
ment or final judgment. If there has
been no settlement or final judgment,
the payment of sickness benefits shall
be reinstated.

(d) Within five days of the notifica-
tion of a settlement or final judgment,
the Board shall inform the employee of
the report of the settlement or final
judgment. The notice to the employee
shall state how the employee may in-
form the Board that there has not been
a settlement or final judgment. If the
employee states that there has not
been a settlement or final judgment,
the adjudicating office shall, within 10
days after the receipt of such a state-
ment, make a determination as to the
employee’s rights to future sickness
benefits and shall notify him or her ac-
cordingly.

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00512 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



517

Railroad Retirement Board Pt. 345

(e) An employee shall have the right
to appeal from the determination of
the amount of sickness benefits recov-
erable from the settlement or judg-
ment.
An employee shall also have the right
to appeal the termination of his or her
sickness benefits after the report of a
settlement or final judgment made in
accordance with the procedures pro-
vided in paragraphs (b), (c) and (d) of
this section. Such appeals shall be filed
and processed in accordance with part
320 of these regulations.

§ 341.9 Board as a party; attorney’s fee.
(a) The Board shall not participate in

the prosecution of a personal-injury
claim of an employee eligible for sick-
ness benefits and shall neither encour-
age nor discourage such employee with
respect to the pursuit of a claim for
damages.

(b) The Board shall not be a party in
any action for damages brought by an
employee claiming sickness benefits
under the Railroad Unemployment In-
surance Act. The Board’s right of reim-
bursement under section 12(o) of the
Railroad Unemployment Insurance Act
shall not be construed as giving the
Board a right of subrogation or other
cause of action for damages against an
alleged tortfeasor. The Board shall in-
tervene in such an action only when it
is apparent that intervention may be
required to protect its right of reim-
bursement.

(c) The Board shall not be liable for
the payment of any attorney’s fee or
other expenses incurred in connection
with such a claim for damages.

PART 344 [RESERVED]

PART 345—EMPLOYERS’ CONTRIBU-
TIONS AND CONTRIBUTION RE-
PORTS

Subpart A—General Provisions and
Definitions

Sec.
345.101 Requirement for contribution.
345.102 Multiple employer limitation.
345.103 Rate of contribution.
345.104 Employees and employee representa-

tives not liable.
345.105 Definitions.

Subpart B—Reporting and Collecting
Contributions

345.110 Reports of compensation of employ-
ees.

345.111 Contribution reports.
345.112 Final contribution reports.
345.113 Execution of contribution reports.
345.114 Prescribed forms for contribution re-

ports.
345.115 Place and time for filing contribu-

tion reports.
345.116 Payment of contributions.
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AUTHORITY: 45 U.S.C. 362(l).
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otherwise noted.
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Subpart A—General Provisions
and Definitions

§ 345.101 Requirement for contribu-
tion.

Every employer, as defined in part
301 of this chapter, shall pay to the
Railroad Retirement Board a contribu-
tion with respect to the compensation
paid to an employee in any calendar
month for service by such employee
(except for service to a local lodge or
division of a railway labor organiza-
tion). For the purposes of this part, the
term ‘‘compensation’’ is defined in part
302 of this chapter. The compensation
subject to contribution is the gross
amount of compensation paid to an em-
ployee for service in any month, not to
exceed the amount of the monthly
compensation base (MCB), as defined in
part 302 of this chapter. The amount of
contribution payable by each employer
is to be computed and paid pursuant to
the provisions of this part.

§ 345.102 Multiple employer limitation.

(a) The contributions required by
this part shall not apply to any amount
of the aggregate compensation paid to
such employee by all such employers in
such calendar month which is in excess
of the MCB; and

(b) Each employer (other than a sub-
ordinate unit of a national-railway-
labor-organization employer) shall be
liable for that portion of the contribu-
tion with respect to such compensation
paid by all such employers which the
compensation paid by the employer to
such employee bears to the total com-
pensation paid in such month by all
such employers to such employee.

(c) In the event that the compensa-
tion paid by such employers to the em-
ployee in such month is less than the
MCB, each subordinate unit of a na-
tional-railway-labor-organization em-
ployer shall be liable for such portion
of any additional contribution as the
compensation paid by such employer to
such employee in such month bears to
the total compensation paid by all na-
tional-railway-labor-organization em-
ployers to such employee in such
month.

§ 345.103 Rate of contribution.

(a) Each employer will have an expe-
rience-rated rate of contribution com-
puted by the Board under the provi-
sions of section 8(a)(1)(C) of the Rail-
road Unemployment Insurance Act.
See subpart D of this part.

(b) Notwithstanding paragraph (a) of
this section the rate of contribution
applicable to an employer that first be-
comes subject to this part after Decem-
ber 31, 1989, will be computed by the
Board in accordance with section
8(a)(1)(D) of the Railroad Unemploy-
ment Insurance Act. See subpart D of
this part.

§ 345.104 Employees and employee rep-
resentatives not liable.

The amount of contributions for
which an employer is liable under this
part shall not be deducted from an em-
ployee’s compensation, and the Board
will not recognize any agreement under
which an employee assumes liability
for such contributions. Employee rep-
resentatives under part 205 of this
chapter are not employees for purposes
of the Railroad Unemployment Insur-
ance Act and are not liable for pay-
ment of contributions under this part.

§ 345.105 Definitions.

(a) Chief Financial Officer. References
in this part to the Board’s Chief Finan-
cial Officer mean the Chief Financial
Officer, Railroad Retirement Board, 844
North Rush Street, Chicago, Illinois
60611. The Chief Financial Officer shall
be responsible for assessing, collecting,
and depositing contributions due from
employers under this part.

(b) Monthly compensation base. For
the purposes of this part, the monthly
compensation base (MCB) is the max-
imum monthly amount of compensa-
tion per employee that is subject to
contribution pursuant to this part. On
or before December 1 of each year, the
Board will compute the amount of the
MCB in accordance with section 1(i) of
the Railroad Unemployment Insurance
Act and part 302 of this chapter, and
will publish notice of the amount so
computed in the FEDERAL REGISTER
within 10 days after such computation
has been made. Information as to the
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amount of the MCB should be re-
quested from the Board’s Chief Finan-
cial Officer.

(c) Month defined. (1) For the pur-
poses of this part, if the date prescribed
for filing a report or paying a contribu-
tion is the last day of a calendar
month, each succeeding calendar
month or fraction thereof during which
the failure to file or pay the contribu-
tion continues shall constitute a
month.

(2) If the date prescribed for filing the
report or paying the contribution is a
date other than the last day of a cal-
endar month, the period that termi-
nates with the date numerically cor-
responding thereto in the succeeding
calendar month and each such succes-
sive period shall constitute a month. If,
in the month of February, there is no
date corresponding to the date pre-
scribed for filing the report or paying,
the period from such date in January
through the last day of February shall
constitute a month. Thus, if a report is
due on January 30, the first month
shall end on February 28 (or 29 if a leap
year), and the succeeding months shall
end on March 30, April 30, etc.

(3) If a report is not timely filed or a
contribution is not timely paid, the
fact that the date prescribed for filing
the report or paying the contribution,
or the corresponding date in any suc-
ceeding calendar month, falls on a Sat-
urday, Sunday, or a legal holiday is im-
material in determining the number of
months.

(d) Reference to forms. Any reference
in this part to any prescribed reporting
or other form of the Board includes a
reference to any other form of the
Board prescribed in substitution for
such prescribed form.

(e) Showing reasonable cause. For pur-
poses of this part if an employer exer-
cised ordinary business care and pru-
dence and was nevertheless unable to
file the return within the prescribed
time, then the delay is due to reason-
able cause. A failure to pay any
amount due under this part within the
prescribed time will be considered to be
due to reasonable cause to the extent
that the employer has made a satisfac-
tory showing that he exercised ordi-
nary business care and prudence in pro-

viding for payment but nevertheless
was unable to pay on time.

Subpart B—Reporting and
Collecting Contributions

§ 345.110 Reports of compensation of
employees.

The provisions of part 209 of this
chapter shall be applicable to the re-
porting of compensation under the
Railroad Unemployment Insurance Act
to the same extent and in the same
manner as they are applicable to the
reporting of compensation under the
Railroad Retirement Act.

§ 345.111 Contribution reports.
(a) General. (1) Except as provided in

paragraph (a)(2) of this section, every
employer shall, for each calendar quar-
ter of each year, prepare a contribution
report, in duplicate, on Form DC–1.

(2) Contribution reports of employers
who are required by State law to pay
compensation on a weekly basis shall
include with respect to such compensa-
tion all payroll weeks in which all or
the major part of the compensation
falls within the period for which the re-
ports are required.

(b) Compensation to be reported on
Form DC–1. Employers shall enter on
the employer’s quarterly contribution
report, prior to any additions or sub-
tractions, the amount of creditable
compensation appearing on payrolls or
other disbursement documents for the
corresponding quarter as the amount of
creditable compensation from which
the contribution payable for that quar-
ter is to be computed.

(Approved by the Office of Management and
Budget under control number 3220–0012)

§ 345.112 Final contribution reports.
Upon termination of employer sta-

tus, as determined under part 301 of
this chapter, the last contribution re-
port of the employer shall be so indi-
cated by checking the box on the Form
DC–1 entitled ‘‘Final Report’’. Such
contribution report shall be filed with
the Board on or before the sixtieth day
after the final date for which there is
payable compensation with respect to
which contribution is required. The pe-
riod covered by each such contribution
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report shall be plainly written thereon,
indicating the final date for which
compensation is payable. There shall
be executed as part of each such final
contribution report a statement giving
the address at which compensation
records will be kept and the name of
the person keeping the records.

(Approved by the Office of Management and
Budget under control number 3220–0012)

§ 345.113 Execution of contribution re-
ports.

Each contribution report on Form
DC–1 shall be signed by:

(a) The individual, if the employer is
an individual;

(b) The president, vice president, or
other duly authorized officer, if the
employer is a corporation; or

(c) A responsible and duly authorized
member or officer having knowledge of
its affairs if the employer is a partner-
ship or other unincorporated organiza-
tion.

§ 345.114 Prescribed forms for con-
tribution reports.

Each employer’s contribution report,
together with any prescribed copies
and supporting data, shall be filled out
in accordance with the instructions
and regulations applicable thereto. The
prescribed forms may be obtained from
the Board. An employer will not be ex-
cused from making a contribution re-
port for the reason that no form has
been furnished to such employer. Ap-
plication should be made to the Board
for the prescribed forms in ample time
to have the contribution report pre-
pared, verified, and filed with the
Board on or before the due date. Con-
tribution reports that have not been so
prepared will not be accepted and shall
not be considered filed for purposes of
§ 345.115 of this part. In case the pre-
scribed form has not been obtained, a
statement made by the employer dis-
closing the period covered and the
amount of compensation with respect
to which the contribution is required
may be accepted as a tentative con-
tribution report if accompanied by the
amount of contribution due. If filed
within the prescribed time, the state-
ments so made will relieve the em-
ployer from liability for any penalty
imposed under this part for the delin-

quent filing of the contribution report
provided that the failure to file a con-
tribution report on the prescribed form
was due to reasonable cause and not
due to willful neglect, and provided fur-
ther, that within 30 days after receipt
of the tentative report such tentative
report is supplemented by a contribu-
tion report made on the proper form.

(Approved by the Office of Management and
Budget under control number 3220–0012)

§ 345.115 Place and time for filing con-
tribution reports.

Each employer shall file its contribu-
tion report with the Chief Financial Of-
ficer, Railroad Retirement Board, 844
North Rush Street, Chicago, Illinois,
60611. The employer’s contribution re-
port for each quarterly period shall be
filed on or before the last day of the
calendar month following the period
for which it is made. If such last day
falls on Saturday, Sunday, or a na-
tional legal holiday, the report may be
filed on the next following business
day. If mailed, reports must be post-
marked on or before the date on which
the report is required to be filed.

§ 345.116 Payment of contributions.
(a) The contribution required to be

reported on an employer’s contribution
report is due and payable to the Board
without assessment or notice, at the
time fixed for filing the contribution
report as provided for in § 345.115 of this
part.

(b) An employer shall deposit the
contributions required under this part
in accord with instructions issued by
the Railroad Retirement Board. At the
direction of the Board, the Secretary of
the Treasury shall credit such con-
tributions to the Railroad Unemploy-
ment Insurance Account in accord with
section 10 of the Railroad Unemploy-
ment Insurance Act and to the Rail-
road Unemployment Insurance Admin-
istration Fund in accord with section
11 of the Railroad Unemployment In-
surance Act.

§ 345.117 When fractional part of cent
may be disregarded.

In the payment of employers’ con-
tributions to the Board a fractional
part of a cent shall be disregarded un-
less it amounts to one-half cent or
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more, in which case it shall be in-
creased to one cent.

§ 345.118 Adjustments.
(a) In general. If more or less than the

correct amount of an employer’s con-
tribution is paid with respect to any
compensation, proper adjustments with
respect to the contributions shall be
made, without interest, in subsequent
contribution payments by the same
employer, as provided for in this sec-
tion.

(b) Compensation adjustment. A com-
pensation adjustment is the amount of
any adjustment reported by an em-
ployer on Form BA–4. See part 209 of
this chapter.

(c) Adjustment of contributions. (1) All
adjustments of contributions based on
compensation adjustments shall be ac-
counted for by the employer on the
contribution report for the same quar-
ter in which the Form BA–4 reflecting
the compensation adjustments is filed
with the Board.

(2) If less than the correct amount of
contributions is paid for any previous
calendar quarter or calendar year be-
cause of an error that does not con-
stitute a compensation adjustment as
defined in paragraph (b) of this section,
the employer shall adjust the error
by—

(i) Reporting the additional contribu-
tion on the next report filed after dis-
covery of the error; and

(ii) Paying the amount thereof to the
Board at the time such report is filed.

(3) If more than the correct amount
of contributions is paid for any pre-
vious calendar quarter or calendar year
because of an error that does not con-
stitute a compensation adjustment as
defined in paragraph (b) of this section,
the employer shall adjust the error by
applying the excess payment as a cred-
it against the contribution due on the
next report filed after discovery of the
error. However, if the overpayment
cannot be adjusted because the em-
ployer is no longer required to file a re-
port or because the overpayment to be
adjusted exceeds the amount of con-
tribution due on the employer’s next
report, the employer may file for a re-
fund of the amount which cannot be
adjusted as provided for in this section.
If the overpayment is the result of an

incorrect contribution rate as deter-
mined by the Board, the employer may
file for a refund of the amount of over-
payment or may take an adjustment as
provided for in this section.

(d) Limitations on adjustments. No
overpayment shall be adjusted under
this section after the expiration of
three years from the time the contribu-
tion report was required to be filed, or
two years from the time the contribu-
tion was paid, whichever of such peri-
ods expires the later, or if no contribu-
tion report was filed, two years from
the time the contribution was paid.
Any underpayment not adjusted within
the time limits as set forth in para-
graph (c) of this section shall be ad-
justed on the employer’s next contribu-
tion report or reported immediately on
a supplemental return. Interest shall
accrue on such underpayment as pro-
vided for in § 345.122 of this part from
the time the adjustment should have
been made under paragraph (c) of this
section to date of payment. However,
no underpayment shall be adjusted
under this section after the receipt
from the Board of formal notice and de-
mand.

§ 345.119 Refunds.
(a) In general. If more than the cor-

rect amount of the employer’s con-
tribution is paid with respect to any
compensation and the overpayment
may not be adjusted in accordance
with § 345.118 of this part, the amount
of the overpayment shall be refunded
in accordance with this section.

(b) When permitted. A claim for refund
may be made only when the overpay-
ment cannot be adjusted in accordance
with the procedure set forth in § 345.118.

(c) Form of claim. A claim for refund
shall be directed to the Chief Financial
Officer and shall set forth all grounds
in detail and all facts alleged in sup-
port of the claim, including the
amount and date of each payment to
the Board of the contribution to the
Board, and the period covered by the
contribution report on which such con-
tribution was reported.

(d) Claim by fiduciary. If an executor,
administrator, guardian, trustee, or re-
ceiver files a claim for refund, evidence
to establish the legal authority of the
fiduciary shall be annexed to the claim
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filed by such fiduciary under this sec-
tion.

(e) Time limit. No refund shall be al-
lowed after the expiration of three
years from the time the contribution
report was required to be filed or two
years from the time the contribution
was paid, whichever of such periods ex-
pires the later, or if no contribution re-
port was filed, two years from the time
the contribution was paid.

(f) Interest. Interest shall be payable
on any contribution refunded at the
overpayment rate provided for in sec-
tion 6621 of the Internal Revenue Code
of 1986 from the date of the overpay-
ment to a date preceding the date of
the refund check by not more than 30
days.

(g) Refunds reduced by underpayments.
Any overpayment claimed or a refund
under this section shall be reduced by
the amount of any amount of any con-
tributions previously assessed under
§ 345.120 of this part, which has not al-
ready been collected.

§ 345.120 Assessment and collection of
contributions or underpayments of
contributions.

(a) If any employer’s contribution is
not paid to the Board when due or is
not paid in full when due, the Board
may, as the circumstances warrant, as-
sess the contribution or the deficiency
and any interest or penalty applicable
under this part (whether or not the de-
ficiency is adjustable as an under-
payment under § 345.118 of this part).

(b) The amount of any such assess-
ment will be collected in accordance
with the applicable provisions of law. If
any employer liable to pay any con-
tribution neglects or refuses to pay the
same within ten days after notice and
demand, the Board may collect such
contribution with such interest and
other additional amounts as are re-
quired by law, by levy, by administra-
tive offset as authorized by 31 U.S.C.
3716 and in accordance with the proce-
dures set forth in part 367 of this chap-
ter, or by a proceeding in court, but
only if the levy is made or proceeding
begun:

(1) Within 10 years after assessment
of the contribution; or

(2) Prior to the expiration of any pe-
riod, including extension thereof, for

collection agreed upon by the Chief Fi-
nancial Officer and the employer.

(c) All provisions of law, including
penalties, applicable with respect to
any tax imposed by the provisions of
the Railroad Retirement Tax Act and
the regulations thereunder, insofar as
not inconsistent with the provisions in
this part, shall be applicable with re-
spect to the assessment and collection
of contributions under this part.

§ 345.121 Jeopardy assessment.
(a) Whenever in the opinion of the

Board it becomes necessary to protect
the interests of the Government by ef-
fecting an immediate reporting and
collection of an employer’s contribu-
tion, the Board will assess the con-
tribution whether or not the time oth-
erwise prescribed by law for filing the
contribution report and paying such
contribution has expired, together with
all penalties and interest thereon.
Upon assessment, such contribution,
and any penalty, and interest provided
for under this part shall be imme-
diately due and payable, and the Board
shall thereupon issue immediately a
notice and demand for payment of the
contribution, penalty, and interest.

(b) The collection of the whole or any
part of the amount of the jeopardy as-
sessment may be stayed by filing with
the Board a bond in an amount equal
to the amount with respect to which
the stay is desired, and with such sure-
ties as the Board may deem necessary.
Such bond shall be conditioned upon
the payment of the amount (together
with interest and any penalties there-
on) the collection of which is stayed, at
the time at which, but for the jeopardy
assessment, such amount would be due.
In lieu of surety or sureties the em-
ployer may deposit with the Board
bonds or notes of the United States, or
bonds or notes fully guaranteed by the
United States as to principal and inter-
est, having a par value not less than
the amount of the bond required to be
furnished, together with an agreement
authorizing the Board in case of de-
fault to collect or sell such bonds or
notes so deposited.

§ 345.122 Interest.
(a) Rate. If the employer’s contribu-

tion is not paid to the Board when due
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and is not adjusted under § 345.118 of
this part, interest accrues at the rate
of 1 percent per month, or fraction of a
month. Interest on past due contribu-
tions from the due date thereof until
the date paid will be assessed after pay-
ment of the contributions, and notice
and demand made upon the employer
for payment thereof, in any case in
which payment of the contribution is
made before assessment under § 345.120.

(b) Waiver of interest. The Chief Fi-
nancial Officer may waive, in whole or
in part, any interest imposed by para-
graph (a) of this section if in his or her
judgment—

(1) There was a reasonable cause and
not willful neglect for the late filing,
late payment or underpayment, such
as: the serious illness or death of an in-
dividual with the sole authority to exe-
cute the return and payment; fire, cas-
ualty, or natural disaster at the place
where the railroad unemployment in-
surance records are kept; or reasons
outside the employer’s control, such
as, the failure of the employer’s bank
to comply with the employer’s filing
and payment instructions;

(2) The amount of interest attributed
to the delinquency is totally dispropor-
tionate to the period of the delay and
the amount of contributions paid; and

(3) The employer’s past record for
timely compliance with railroad unem-
ployment insurance reporting and pay-
ment requirements warrants such ac-
tion considering such factors as the
number and extent of delays associated
with late reports, payments, and un-
derpayments.

§ 345.123 Penalty for delinquent or
false contribution reports.

(a) Delinquent reports. Unless waived
under paragraph (b) of this section, the
failure to file a contribution report on
or before the due date shall cause a
penalty to accrue of five percent of the
amount of such contribution if the fail-
ure is for not more than one month,
with an additional five percent for each
additional month or fraction thereof
during which such failure continues,
not exceeding 25 percent in the aggre-
gate.

(b) Waiver of penalty. The Chief Fi-
nancial Officer may waive all or a por-
tion of the penalty imposed under para-

graph (a) of this section consistent
with the criteria applicable to waiver
of interest as provided for in § 345.122(b)
of this part.

(c) Penalty on net amount. For the
purpose of paragraph (a) of this section
the amount of contribution required to
be shown on Form DC–1 shall be re-
duced by the amount of any part of the
contribution that is paid on or before
the date prescribed for the payment of
the contribution and by the amount of
any credit against the contribution
that may be claimed upon the DC–1.

(d) False reports. If a fraudulent con-
tribution report is made, a penalty
equal to 50 percent of the amount of
any underpayment shall be imposed on
the employer.

§ 345.124 Right to appeal.
(a) Except as otherwise provided, an

employer may seek administrative re-
view of any determination with respect
to any contribution, interest, or pen-
alty made under this part by filing a
request for reconsideration with the
Chief Financial Officer within 30 days
after the mailing of notice of such de-
termination. An employer shall have a
right to appeal to the Board from any
reconsideration decision under this
section by filing notice of appeal to the
Secretary to the Board within 14 days
after the mailing of the decision on re-
consideration. Upon receipt of a notice
of an appeal the Board may designate
one of its officers or employees to re-
ceive evidence and report to the Board
under the procedures set forth in part
319 of this chapter.

(b) Request for reconsideration. Any
appeal filed under this part shall not
relieve the employer from filing any
reports or paying any contribution re-
quired under this part nor stay the col-
lection thereof. Upon the request of an
employer, the Board may relieve the
employer of any obligation required
under this part pending an appeal. Un-
less specifically provided by the Board,
such relief shall not stay the accrual of
interest on any disputed amount as
provided for in § 345.122 of this part.

§ 345.125 Records.
Every employer subject to the pay-

ment of contributions for any calendar
quarter shall, with respect to each such
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quarter, keep such permanent records
as are necessary to establish the total
amount of compensation payable to its
employees, for a period of at least five
calendar years after the date the con-
tribution report to which the com-
pensation relates was required to be
filed, or the date the contribution is
paid, whichever is later. The record
should be in such form as to contain
the information required to be shown
on the quarterly contribution report.
All records required by the regulations
in this part shall be kept at a safe and
convenient location accessible to in-
spection by the Board or any of its offi-
cers or employees, or by the Inspector
General of the Railroad Retirement
Board. Such records shall be at all
times open for inspection by such offi-
cers or employees.

(Approved by the Office of Management and
Budget under control number 3220–0012)

§ 345.126 Liens.
If any employer, after demand, ne-

glects or refuses to pay a contribution
required under this part, the amount of
such contribution (including any inter-
est, penalties, additional amount, or
additions to such contribution, to-
gether with any costs that may accrue
in addition thereto) shall be a lien in
favor of the United States upon all
property and rights to property, wheth-
er real or personal, belonging to such
employer.

Subpart C—Individual Employer
Records

§ 345.201 Individual employer record
defined.

Effective January 1, 1990, the Board
will establish and maintain a record,
hereinafter known as an Individual
Employer Record, for each employer
subject to this part. As used in this
subpart, ‘‘Individual Employer Record’’
means a record of each employer’s ben-
efit ratio; reserve ratio; 1-year com-
pensation base; 3-year compensation
base; unallocated charge; reserve bal-
ance; net cumulative contribution bal-
ance; and cumulative benefit balance.
See § 345.302 of this part for a definition
of these terms. Whenever a new em-
ployer begins paying compensation

with respect to which contributions are
payable under this part, the Board will
establish and maintain an individual
employer record for such employer.

§ 345.202 Consolidated employer
records.

(a) Establishing a consolidated employer
record. Two or more employers that are
under common ownership or control
may request the Board to consolidate
their individual employer records into
a joint individual employer record.
Such joint individual employer record
shall be treated as though it were a
single employer record. A request for
such consolidation shall be made to the
Director of Unemployment and Sick-
ness Insurance, and such consolidation
shall be effective commencing with the
calendar year following the year of the
request.

(b) Discontinuance of a consolidated
employer record. Two or more employers
that have established and maintained a
consolidated employer record will be
permitted to discontinue such consoli-
dated record only if the individual em-
ployers agree to an allocation of the
consolidated employer record and such
allocation is approved by the Director
of Unemployment and Sickness Insur-
ance.

§ 345.203 Merger or combination of
employers.

In the event of a merger or combina-
tion of two or more employers, or an
employer and non-employer, the indi-
vidual employer record of the employer
surviving the merger (or any person
that becomes an employer as the result
of the merger or combination) shall
consist of the combination of the indi-
vidual employer records of the entities
participating in the merger.

§ 345.204 Sale or transfer of assets.
(a) In the event property of an em-

ployer is sold or transferred to another
employer (or to a person that becomes
an employer as the result of the sale or
transfer) or is partitioned among two
or more employers or persons, the indi-
vidual employer record of such em-
ployer shall be prorated among the em-
ployer or employers that receive the
property (including any person that be-
comes an employer by reason of such
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transaction or partition), in accord-
ance with any agreement among the
respective parties (including an agree-
ment that there shall be no proration
of the employer record). Such agree-
ment shall be subject to the approval
of the Board.

(b) There shall be no transfer of the
employer record where an employer
abandons a line of track in accordance
with the provisions of the Interstate
Commerce Act and the applicable regu-
lations thereunder, and a new entity,
found by the Board to be an ‘‘em-
ployer’’ under part 301 of this chapter,
is formed to operate or continue serv-
ice over such line; the Board will as-
sign to such entity a new-employer
contribution rate in accordance with
section 8(a)(1)(D) of the RUIA and
§ 345.304 of this part.

§ 345.205 Reincorporation.
The cumulative benefit balance, net

cumulative contribution balance, 1-
year compensation base, and 3-year
compensation base of an employer that
reincorporates or otherwise alters its
corporate identity in a transaction not
involving a merger, consolidation, or
unification will attach to the reincor-
porated or altered identity.

§ 345.206 Abandonment.
If an employer abandons property or

discontinues service but continues to
operate as an employer, the employer’s
individual employer record shall con-
tinue to be calculated as provided in
this subpart without retroactive ad-
justment.

§ 345.207 Defunct employer.
If the Board determines that an em-

ployer has permanently ceased to pay
compensation with respect to which
contributions are payable under this
part, the Board will, on the date of
such determination, transfer the em-
ployer’s net cumulative contribution
balance as a subtraction from, and the
cumulative benefit balance as an addi-
tion to, the system unallocated charge
balance and will cancel all other accu-
mulations of the employer. The Board’s
determination that an employer is
defunct will be based on evidence indi-
cating that the employer has ceased all
operations as an employer and has ter-

minated its status as an employer. In
making its determination, the Board
will consider evidence as described in
part 202 of this chapter with respect to
termination of employer status under
the Railroad Retirement Act. Mere
failure of an employer to pay contribu-
tions due under this part does not indi-
cate that such employer is defunct.

§ 345.208 System records.

Effective January 1, 1990, the Board
will establish and maintain records
necessary to determine pooled charges,
pooled credits, and unallocated charges
for the experience rating system and
will publish a notice with respect
thereto no later than October 15 of
each year. See § 345.302 of this part for
the definition of these terms.

Subpart D—Contribution Rates

§ 345.301 Introduction.

(a) General. Effective January 1, 1993,
each employer that is subject to this
part will have an experience-rated rate
of contribution computed as set forth
in § 345.303 of this part. A transitional
rate of contribution applies to each
such employer for 1991 and 1992, in ac-
cordance with section 8(a)(1)(B) of the
RUIA. An employer that first becomes
subject to section 8 of the RUIA after
December 31, 1989 will have a ‘‘new-em-
ployer’’ contribution rate as computed
in § 345.304 of this part. An employer’s
experience-rated contribution rate will
be not less than 0.65 percent nor more
than 12.5 percent. Not later than Octo-
ber 15 of each year, the Board will no-
tify each employer of its experience-
rated contribution rate for the fol-
lowing calendar year.

(b) Components of an experience-rated
contribution rate. An employer’s experi-
ence-rated contribution rate for each
calendar year beginning with 1993 will
be based upon the following charges:

(1) An allocated charge based upon
the amount of benefits paid to employ-
ees of such employer; this charge is ex-
plained in subpart E of this part;

(2) An unallocated charge based upon
a proportionate share of the system
unallocated charge balance, the com-
putation of which is explained in
§ 345.302(p) of this part;
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(3) A pooled charge, also referred to
as risk-sharing, to cover the cost of
benefit payments that are chargeable
to a base year employer but are not
captured by the contribution rate as-
signed to such employer because it is
paying contributions at the maximum
rate of contribution; the formula for
computing the pooled charge is set
forth in § 345.302(j) of this part;

(4) A surcharge of 1.5, 2.5, or 3.5 per-
cent, or a pooled credit, depending on
the balance to the credit of the Ac-
count as of June 30 of a given year; and

(5) An addition of 0.65 percent to the
rate of contribution to cover the ex-
penses incurred by the Board in admin-
istering the RUIA.

(c) Maximum rate of contribution. Not-
withstanding any provision of this
part, an employer’s contribution rate
for any calendar year shall be limited
to 12 percent, except when a surcharge
of 3.5 percent is in effect with respect
to that calendar year. If a 3.5 percent
surcharge is in effect, the maximum
contribution limit with respect to that
calendar year is 12.5 percent. The sur-
charge rate for a calendar year will be
3.5 percent when the balance to the
credit of the Account is less than zero.
The Board will compute the surcharge
rate in accordance with § 345.302(n) of
this part.

§ 345.302 Definition of terms and
phrases used in experience-rating.

(a) Account. The Railroad Unemploy-
ment Insurance Account established by
section 10 of the Railroad Unemploy-
ment Insurance Act (RUIA) and main-
tained by the Secretary of the Treas-
ury in the unemployment trust fund
established pursuant to section 904 of
the Social Security Act. Benefits paid
under the RUIA for an employee’s days
of unemployment or days of sickness
are paid from this Account.

(b) Benefit ratio. This ratio is com-
puted for each employer as of any
given June 30 by dividing all benefits
charged to the employer under subpart
E of this part during the 12 calendar
quarters ending on such June 30 by the
employer’s three-year compensation
base as of such June 30, as computed
under paragraph (q) of this section. The
ratio is computed to four decimal
places.

(c) Benefits. Benefits are money pay-
ments paid or payable by the Board to
a qualified employee with respect to
his or her days of unemployment or
days of sickness, as provided by the
RUIA.

(d) Compensation. This term has the
meaning given in part 302 of this chap-
ter.

(e) Contributions. Contributions are
the money payments paid or payable
by an employer subject to this part
with respect to the compensation paid
or payable to employees of such em-
ployer.

(f) Cumulative benefit balance. An em-
ployer’s cumulative benefit balance as
of any given June 30 is determined by
adding:

(1) The net amount of the benefits
charged to the employer under subpart
E on or after January 1, 1990, and

(2) The cumulative amount of the
employer’s unallocated charges on and
after January 1, 1990, as computed
under paragraph (r) of this section.

(g) Fund. The Railroad Unemploy-
ment Insurance Administration Fund
established by section 11 of the RUIA
and maintained by the Secretary of the
Treasury in the unemployment trust
fund established pursuant to section
904 of the Social Security Act. The
costs incurred by the Board in admin-
istering the RUIA are paid from the
Fund.

(h) Net cumulative contribution bal-
ance. The Board will determine an em-
ployer’s net cumulative contribution
balance as of any given June 30, as fol-
lows:

(1) Step 1. Compute the sum of all
contributions paid by the employer
pursuant to this part after December
31, 1989; add that portion of the tax, if
any, imposed under 26 U.S.C. 3321(a)
that is attributable to the surtax rate
under section 7106(b) of the Railroad
Unemployment Insurance and Retire-
ment Improvement Act of 1988 (Pub. L.
100–647) and any repayment taxes paid
by the employer pursuant to 26 U.S.C.
3321(a) after the outstanding balance of
loans made under section 10(d) of the
RUIA before October 1, 1985, plus inter-
est, has been paid;

(2) Step 2. Subtract an amount equal
to the amount of such contributions
deposited, pursuant to section 8(i) of
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the RUIA, to the credit of the Fund;
and

(3) Step 3. Add an amount equal to
the aggregate amount by which such
contributions were reduced in prior
calendar years as a result of pooled
credits, if any, under paragraph (k) of
this section.

(i) One-year compensation base. An
employer’s one-year compensation base
is the aggregate amount of compensa-
tion with respect to which the em-
ployer is liable for contributions under
this part in the four calendar quarters
ending on such June 30.

(j) Pooled charge ratio. The pooled
charge ratio, when applicable, is a pro-
rata increase in the rate of contribu-
tion assigned to each employer that is
not already paying contributions at
the maximum rate. A pooled charge
will become applicable to each such
employer during a calendar year when
the Account loses income because one
or more other employers are paying
contributions at the maximum rate (12
or 12.5 percent) rather than at the high-
er experience-based rate that their ben-
efit charges would otherwise require.
The pooled charge ratio thus picks up
the cost of benefits paid to employees
of employers whose rate of contribu-
tion is capped at the maximum rate.
The pooled charge ratio for a calendar
year is the same for all employers
whose rate is less than the maximum
and is computed as follows:

(1) Step 1. For each employer paying
contributions at the maximum con-
tribution limit under § 345.301(c) of this
part, compute the amount of contribu-
tions that such employer would have
paid if its experience-based rate were
applied to its one-year compensation
base as of the preceding June 30 and by
then deducting from such amount the
amount derived by applying the max-
imum contribution rate to the same
one-year compensation base. For the
purposes of this computation, the expe-
rience-based rate is the rate computed
for such employer under § 345.303 of this
part.

(2) Step 2. After the amount is com-
puted for each employer in accordance
with Step 1 of this paragraph (j), add
the amounts for all such employers.
The aggregate amount so computed
represents the amount of contributions

not collected by the Account because
of the maximum contribution limit.

(3) Step 3. For each employer whose
experience-based rate of contribution,
as computed at Step 3 of § 345.303(a) of
this part, is less than zero, the percent-
age rate by which the employer’s rate
was raised in order to bring that rate
to the minimum rate of zero is multi-
plied by the employer’s 1-year com-
pensation base. The total of the
amounts so computed is subtracted
from the aggregate amount computed
in Step 2 of this paragraph (j).

(4) Step 4. Divide the net aggregate
amount computed at Step 3 of this
paragraph (j) by the system compensa-
tion base as of the preceding June 30,
excluding from such base the one-year
compensation base of each employer
whose experience-based contribution
rate, computed at Step 6 of § 345.303(a)
of this part, exceeds the maximum con-
tribution limit. The result is the
pooled charge ratio for the current cal-
endar year. This ratio is computed to
four decimal places.

(k) Pooled credit ratio. Effective Janu-
ary 1, 1991, and on the first of each sub-
sequent calendar year, the Board will
reduce each employer’s rate of con-
tribution, as computed under § 345.303
of this part, by the amount of the
pooled credit ratio, if any, applicable
to such calendar year. This ratio is
computed by reference to the accrual
balance to the credit of the Account as
of the preceding June 30. The Board
will determine the amount of the
pooled credit ratio, as follows:

(1) Step 1. First, the Board computes
the accrual balance to the credit of the
Account as of the close of business on
the preceding June 30 in the same man-
ner as under Step 1 of paragraph (n) of
this section. There will be a pooled
credit ratio for the calendar year if
that balance is in excess of the greater
of $250 million or of the amount that
bears the same ratio to $250 million as
the system compensation base as of
that June 30 bears to the system com-
pensation base as of June 30, 1991, as
computed in accordance with para-
graph (o) of this section.

(2) Step 2. If there is such an excess
amount, divide that excess amount by
the system compensation base as of the
June 30 preceding the calendar year.

VerDate 06<MAY>99 11:01 Jun 03, 1999 Jkt 183059 PO 00000 Frm 00523 Fmt 8010 Sfmt 8010 Y:\SGML\183059T.XXX pfrm04 PsN: 183059T



528

20 CFR Ch. II (4–1–99 Edition)§ 345.302

The result is the pooled credit ratio ap-
plicable to each employer for the cal-
endar year involved in the computa-
tion. This ratio is computed to four
decimal places.

(l) Reserve balance. An employer’s re-
serve balance is computed as of any
given June 30 by subtracting its cumu-
lative benefit balance as of such June
30 from its net cumulative contribution
balance as of such June 30. An employ-
er’s net cumulative benefit balance is
computed under paragraph (f) of this
section and its net cumulative con-
tribution balance under paragraph (h)
of this section. An employer’s reserve
balance may be either positive or nega-
tive, depending upon whether its net
cumulative contribution balance ex-
ceeds its cumulative benefit balance.

(m) Reserve ratio. This ratio is com-
puted for each employer as of any
given June 30 by dividing its reserve
balance as of June 30 by its one-year
compensation base as of such June 30.
An employer’s reserve balance is com-
puted under paragraph (l) of this sec-
tion and its one-year compensation
base under paragraph (i) of this sec-
tion. This ratio is computed to four
decimal places; it may be either a posi-
tive or negative figure, depending on
whether the employer’s reserve balance
is a positive or negative figure.

(n) Surcharge rate. Effective January
1, 1991, and on the first of each subse-
quent calendar year, the Board will add
to each employer’s rate of contribu-
tion, as computed under § 345.303 of this
part, a surcharge rate of 1.5, 2.5, or 3.5
percent if the accrual balance to the
credit of the Account, as of the pre-
ceding June 30, falls within the range
of balances set forth in Steps 1 and 2 of
this paragraph (n). The Board will de-
termine which surcharge rate, if any, is
in effect for a calendar year by means
of the following computation:

(1) Step 1. First, the Board computes
the accrual balance to the credit of the
Account as of the close of business on
the preceding June 30. Such balance
will include any amounts in the Ac-
count attributable to loans made under
section 10(d) of the Act before October
1, 1985, but not the obligation of the
Account to repay such loans with in-
terest. For this purpose, the Account
will be deemed to include any balance

to the credit of the Fund that exceeds
$6 million. The surcharge rate, as spec-
ified in Step 2 of this paragraph (n),
will apply if that balance is less than
the greater of $100 million or of the
amount that bears the same ratio to
$100 million as the system compensa-
tion base as of that June 30 bears to
the system compensation base as of
June 30, 1991, as computed in accord-
ance with paragraph (o) of this section.

(2) Step 2. If the balance to the credit
of the Account is less than the greater
of the amounts referred to in the last
sentence of Step 1 of this paragraph
(n), but is equal to or more than the
greater of $50 million or of the amount
that bears the same ratio to $50 million
as the system compensation base as of
that June 30 bears to the system com-
pensation base as of June 30, 1991, then
the surcharge rate for the calendar
year shall be 1.5 percent. If the balance
to the credit of the Account is less
than the greater of the amounts re-
ferred to in this Step 2, but greater
than or equal to zero, then the sur-
charge rate for the calendar year shall
be 2.5 percent. If the balance to the
credit of the Account is less than zero,
the surcharge rate for the calendar
year shall be 3.5 percent.

(o) System compensation base. The sys-
tem compensation base as of June 30 of
each year is the total of the amounts of
the one-year compensation bases of all
base year employers, computed in ac-
cordance with paragraph (i) of this sec-
tion. Not later than October 15 of each
year, the Board will compute the
amount of the system compensation
base and will publish notice of such
amount in the FEDERAL REGISTER as
soon as practicable thereafter.

(p) System unallocated charge balance.
This balance, as computed initially for
the period January 1 through June 30,
1990 and updated as of June 30 of each
subsequent calendar year, represents
the net amount of expenditures from,
and income to, the Account that can-
not be allocated as benefit charges, or
adjustments, to the cumulative benefit
balances of individual base year em-
ployers. The Board computes this bal-
ance, as of June 30 of each year, as fol-
lows:
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(1) Step 1. Compute the aggregate
amount of all interest paid by the Ac-
count on loans from the Railroad Re-
tirement Account after September 30,
1985, pursuant to section 10(d) of the
RUIA, during the 12-month period end-
ing on June 30;

(2) Step 2. Add the amount of unem-
ployment benefits paid by reason of
strikes or work stoppages growing out
of labor disputes and the cumulative
benefit balance of any defunct em-
ployer;

(3) Step 3. Add the aggregate amount
of any other benefit payment that is
not chargeable to a base year employer
pursuant to subpart E of this part and
any other expenditure not chargeable
to the Fund;

(4) Step 4. Subtract the aggregate
amount of income to the Account re-
ceived as a proportionate part of the
earnings of the unemployment trust
fund, computed in accordance with sec-
tion 904(e) of the Social Security Act,
and all income to the Account received
as fines or penalties collected under
the RUIA;

(5) Step 5. Subtract the aggregate
amount of all transfers from the Fund
to the Account pursuant to section
11(d) of the RUIA;

(6) Step 6. Subtract the aggregate
amount of any other cash receipt to
the Account that cannot be treated as
an adjustment to the benefit charges of
a base year employer;

(7) Step 7. Subtract the net cumu-
lative contribution balance of any
defunct employer, calculated as of the
date on which the Board determines
that such employer is defunct. After
the Board has computed the amount of
the system unallocated charge balance
as of June 30 of each year, the Board
will publish notice of such amount in
the FEDERAL REGISTER on or before Oc-
tober 15 of such year.

(q) Three-year compensation base. An
employer’s three-year compensation
base as of any given June 30 is the ag-
gregate amount of compensation with
respect to which the employer is liable
for contributions under this part in the
12 calendar quarters ending on such
June 30.

(r) Unallocated charge. An employer’s
unallocated charge as of any given
June 30 is the amount that, as of such

June 30, bears the same ratio to the
system unallocated charge balance as
the employer’s 1-year compensation
base bears to the system compensation
base. The system unallocated charge
balance is computed under paragraph
(p) of this section and the system com-
pensation base under paragraph (o) of
this section.

§ 345.303 Computation of rate.
(a) With respect to compensation in a

calendar year that begins after Decem-
ber 31, 1992, the Board will compute, by
October 15, 1992, and by October 15 of
each subsequent year, a contribution
rate for each employer (other than a
new employer) in accordance with the
following 8-step process:

(1) Step 1. Compute the employer’s
benefit ratio as of the preceding June 30;

(2) Step 2. Compute the employer’s re-
serve ratio as of the preceding June 30
and subtract it from the benefit ratio;

(3) Step 3. Subtract the pooled credit
ratio (if any) for the calendar year;

(4) Step 4. Multiply the Step 3 result
by 100, in order to obtain a percentage
rate, and then round such rate to the
nearest 100th of one percent. If the rate
so computed is zero or less than zero,
the percentage rate will be deemed zero
at this point;

(5) Step 5. Add 0.65 (the administra-
tive charge) to the percentage rate
computed through Step 4.

(6) Step 6. Add the surcharge rate (if
any) for the calendar year;

(7) Step 7. Add the pooled charge ratio
(if any) for the calendar year, as com-
puted to four decimal places and multi-
plied by 100;

(8) Step 8. If the rate computed
through Step 7 is greater than 12 per-
cent (or 12.5 percent if a surcharge of
3.5 percent is in effect for the calendar
year), reduce the percentage rate so
computed to 12 percent or 12.5 percent,
if appropriate.

(b) The percentage rate computed
under paragraph (a) of this section is
the employer’s rate of contribution for
the calendar year in question.

(c)(1) Any computation that is to be
made under this section on the basis of
a 12-quarter period ending on a given
June 30 shall be made on the basis of a
period beginning on January 1, 1990, or
on the first day of the first calendar
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quarter that begins after the date on
which the employer first began to pay
compensation subject to this part, or
on July 1 of the third calendar year
preceding that June 30, whichever date
is later, and ending on that June 30.

(2) The amount computed under para-
graph (c)(1) of this section shall be in-
creased to an amount that bears the
same ratio to the amount so computed
as 12 bears to the number of calendar
quarters on which the computation is
based.

§ 345.304 New-employer contribution
rates.

(a) An employer whose coverage
under the RUIA becomes effective after
December 31, 1989, is considered a ‘‘new
employer’’ for the purposes of this part
and will be assigned a contribution
rate as computed under this section.
The Board shall determine where an
employer is a new employer and, if so,
the effective date of its coverage under
the RUIA and its rate of contribution
with respect to compensation paid to
employees on and after such effective
date.

(b) Initial contribution rate. The rate
of contribution with respect to com-
pensation paid in calendar months be-
fore the end of the first full calendar
year that the employer is subject to
this section shall be the average con-
tribution rate paid by all employers
during the three calendar years pre-
ceding the calendar year before the cal-
endar year in which the compensation
is paid. The Board will compute the av-
erage contribution rate by dividing the
aggregate contributions paid by all em-
ployers during those three calendar
years by the aggregate compensation
with respect to which such contribu-
tions were paid and by then multi-
plying the resulting ratio, as computed
to four decimal points, by 100.

(c) Second contribution rate. The rate
of contribution with respect to com-
pensation paid in months in the second
full calendar year shall be the smaller
of the maximum contribution limit
under the RUIA or the percentage rate
computed as follows:

R
A B

=
( ) +2 2

3

(d) Third contribution rate. The rate of
contribution with respect to compensa-
tion paid in months in the third full
calendar year shall be the smaller of
the maximum contribution limit under
the RUIA or the percentage rate com-
puted as follows:

R
A C

=
+3 2

3
(e) Subsequent calendar years. The

rate of contribution with respect to
months after the third full calendar
year shall be determined under § 345.303
of this part.

(f) Meaning of symbols. For the pur-
pose of the formulas in paragraphs (c)
and (d) of this section, ‘‘R’’ is the appli-
cable contribution rate being com-
puted; ‘‘A2’’ is the contribution rate
that would have been determined under
paragraph (b) of this section if the em-
ployer’s second calendar year had been
its first full calendar year; ‘‘A3’’ is the
contribution rate that would have been
determined under paragraph (b) of this
section, if the employer’s third cal-
endar year had been such employer’s
first full calendar year; ‘‘B’’ is the con-
tribution rate for the employer as de-
termined under § 345.303 of this part for
the employer’s second full calendar
year; and ‘‘C’’ is the contribution rate
for the employer as determined under
§ 345.303 of this part for the employer’s
third full calendar year.

(g) Special rule for certain computa-
tions. For purposes of computing ‘‘B’’
and ‘‘C’’ in the formulas in this sec-
tion, the percentage rate computed
under § 345.303 shall not be reduced
under Step 8 of that section; and any
computations that, under § 345.303, are
to be made on the basis of a 4-quarter
or 12-quarter period ending on a given
June 30 shall be made on the basis of a
period commencing with the first day
of the first calendar quarter that be-
gins after the date on which the em-
ployer first began paying compensation
subject to this part and ending on that
June 30, and the amount so computed
shall be increased to an amount that
bears the same ratio to the amount so
computed as four or twelve, as appro-
priate, bears to the number of calendar
quarters in the period on which the
computation was based.
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§ 345.305 Notification and proclama-
tions.

(a) Quarterly notifications to employers.
Not later than the last day of any cal-
endar quarter that begins after March
31, 1990, the Board will notify each em-
ployer of its cumulative benefit bal-
ance and its net cumulative contribu-
tion balance as of the end of the pre-
ceding calendar quarter, as computed
in accordance with § 345.302(f) and (h) of
this part as of the last day of such pre-
ceding calendar quarter rather than as
of a given June 30 if such last day is
not a June 30.

(b) Annual notifications to employers.
Not later than October 15, 1990, and Oc-
tober 15 of each year thereafter, the
Board will notify each employer of its
benefit ratio, reserve ratio, one-year
compensation base, three-year com-
pensation base, unallocated charge,
and reserve balance as of the preceding
June 30, as computed in accordance
with this part, and of the contribution
rate applicable to the employer for the
following calendar year as computed
under the applicable section of this
part.

(c) Proclamations. Not later than Oc-
tober 15, 1990, and October 15 of each
year thereafter, the Board shall pro-
claim—

(1) The balance to the credit of the
Account as of the preceding June 30 for
purposes of computing the pooled cred-
it ratio and the surcharge rate of con-
tribution;

(2) The balance of any advances to
the Account under section 10(d) of the
RUIA after September 30, 1985, that has
not been repaid with interest as pro-
vided in such section as of September
30 of that year;

(3) The system compensation base as
of that June 30;

(4) The system unallocated charge
balance as of that June 30; and

(5) The pooled credit ratio, the pooled
charge ratio, and the surcharge rate of
contribution, if any, applicable in the
following calendar year.

(d) Publication and notice. As soon as
practical after the Board has deter-
mined and proclaimed the amounts
specified in paragraph (c) of this sec-
tion, the Board will publish notice of
such amounts in the FEDERAL REG-
ISTER. The notifications to employers

under paragraphs (a) and (b) of this sec-
tion will be sent to the employer offi-
cial designated to receive them.

§ 345.306 Availability of information.

Upon request of an employer subject
to this part, the Board will make avail-
able to such employer any information
that is necessary to verify the accu-
racy of its rate of contribution, as de-
termined by the Board, including infor-
mation necessary to verify the accu-
racy of the data maintained by the
Board in the employer’s individual em-
ployer record.

§ 345.307 Rate protest.

(a) Request for reconsideration. An em-
ployer may appeal a determination of a
contribution rate computed under this
part by filing a request for reconsider-
ation with the Director of Unemploy-
ment and Sickness Insurance within 90
days after the date on which the Board
notified the employer of its rate of con-
tribution for the next ensuing calendar
year. Within 45 days of the receipt of a
request for reconsideration the Direc-
tor shall issue a decision on the pro-
test.

(b) Appeal to the Board. An employer
aggrieved by the decision of the Direc-
tor of Unemployment and Sickness In-
surance under paragraph (a) of this sec-
tion may appeal to the Board. Such ap-
peal shall be filed with the Secretary
to the Board within 30 days after the
date on which the Director notified the
employer of the decision on reconsider-
ation. The Board may decide such ap-
peal without a hearing or, in its discre-
tion, may refer the matter to a hear-
ings officer pursuant to part 319 of this
chapter.

(c) Decision of the Board final. Subject
to judicial review provided for in sec-
tion 5(f) of the RUIA, the decision of
the Board under paragraph (b) of this
section is final with respect to all
issues determined therein.

(d) Waiver of time limits. A request for
reconsideration or appeal under this
section shall be forfeited if the request
or appeal is not filed within the time
prescribed, unless reasonable cause, as
defined in this part, for failure to file
timely is shown.
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(e) Rate pending review. Pending re-
view of the protested rate, the em-
ployer shall continue to pay contribu-
tions at such rate. Any adjustment in
the contributions paid at such rate as
the result of an appeal shall be in ac-
cordance with § 345.118 of this part.

Subpart E—Benefit Charging
§ 345.401 General rule.

Effective January 1, 1990, all benefits
paid to an employee for his or her days
of unemployment or days of sickness
will be charged to the base year em-
ployer of such employee, except as
hereinafter provided in this part. The
Board will make the charge by adding
the gross amount of the benefits pay-
able to an employee on the basis of a
claim for benefits to that employee’s
base year employer’s cumulative ben-
efit balance. The benefit charge does
not depend on whether the employee
receiving the benefit payment is a cur-
rent employee of the base year em-
ployer.

§ 345.402 Strikes or work stoppages.
If benefits are payable to an em-

ployee for days of unemployment re-
sulting from a strike or work stoppage
growing out of a labor dispute, the
Board will charge the benefit payment
to the system unallocated charge bal-
ance, not to the cumulative benefit
balance of the employee’s base year
employer. For the purposes of this sec-
tion, the phrase ‘‘strike or work stop-
page growing out of a labor dispute’’
does not include an employee’s pro-
tected refusal to work under section
212(b) of the Federal Railroad Safety
Act of 1970 (45 U.S.C. 441(b)).

§ 345.403 Multiple base year employ-
ers.

(a) General rules for benefit charging.
All benefits paid to an employee who
had more than one base year employer
shall be charged to the cumulative ben-
efit balances of such employers, as fol-
lows:

(1) If the employer at the time of the
claim is the same as the last employer
in the base year, benefits will be
charged in reverse chronological order,
but the amount charged to each base
year employer shall not exceed the

amount of compensation paid by such
employer to the employee in the base
year;

(2) In all other cases, benefits will be
charged in the same ratio as the com-
pensation paid to such employee by the
employer bears to the total of such
compensation paid to such employee by
all such employers in the base year;
benefit charging in accordance with
this method shall apply whether the
base year employment was with succes-
sive employers or with concurrent em-
ployers.

(b) Excess benefit payments. If, in ap-
plying the rule in paragraph (a)(1) of
this section, there remain benefit pay-
ments, in whole or in part, that cannot
be charged to any base year employer,
the amount of benefits paid in excess of
those chargeable under paragraph (a)(1)
shall be charged to the system
unallocated charge balance.

(c) Board records as basis for charging
multiple base year employers. Where an
employee has more than one base year
employer, the Board will use records
compiled on the basis of employer re-
ports filed under § 345.110 of this part
for the purpose of determining whether
the employer at the time of the claim
for benefits is the last employer in the
base year and for other purposes re-
lated to benefit charging under this
subpart. If, in a particular case, such
records do not contain all the data nec-
essary to determine the charge, the
Board will request the necessary data
from the base year employers who may
be liable for the charge.

§ 345.404 Adjustments.
(a) Recovery of benefits charged to base

year employer. Where the Board recov-
ers a benefit payment that it had pre-
viously charged, in whole or in part, to
one or more base year employers, the
Board will subtract the amount of the
recovery from the cumulative benefit
balances of the employers of the em-
ployee to whom such amount was paid
as a benefit in proportion to the
amount by which each such employer’s
cumulative benefit balance was in-
creased as a result of the payment of
the benefit.

(b) Recovery of other benefit payments.
Where the Board recovers a benefit
payment that was not charged, in
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whole or in part, to any base year em-
ployer, or was made before January 1,
1990, the Board will treat the amount
of the recovery as a subtraction from
the system unallocated charge balance.

(c) Payment of interest or other debt
collection-related charges. The Board
will not adjust a base year employer’s
cumulative benefit balance to reflect
payment by a debtor of interest or
other charges assessed by the Board
under § 200.7 of this chapter with re-
spect to the collection of a debt arising
from a benefit payment charged to
such employer and later found to be re-
coverable by the Board.

(d) Limitations. The Board will adjust
a base year employer’s cumulative ben-
efit balance only when the Board actu-
ally recovers, by cash payment or
setoff, a debt that represents a benefit
payment that was charged, in whole or
in part, to such employer. No adjust-
ment shall be made—

(1) If the Board waives recovery of a
debt in accordance with part 340 of this
chapter, or

(2) If the Board finds that a debt is
uncollectible, or

(3) To the extent of the amount not
recovered by the Board by reason of a
compromise settlement of a debt.

§ 345.405 Notices to base year employ-
ers.

(a) Prepayment notification. When the
Board receives an employee’s claim for
unemployment or sickness benefits,
the Board will give the employee’s base
year employer notice of the claim and
an opportunity to provide information
to the Board with respect to the em-
ployee’s eligibility for benefits for the
period of time covered by the claim.

(b) Notice of claim determination. After
the base year employer has had an op-
portunity to provide information in ac-
cordance with the prepayment notifi-
cation process described in paragraph
(a) of this section, the office of the
Board that is adjudicating the employ-
ee’s claim for benefits will determine
whether to pay or to deny benefits on
the claim. Such office will send notice
to the base year employer showing
what determination was made on the
claim. If benefits are found to be pay-
able, the amount of the payment will
be charged to the cumulative benefit

balance of the base year employer in
accordance with the provisions of this
subpart. If the base year employer dis-
agrees with the payment of benefits, it
may request reconsideration in accord-
ance with part 320 of this chapter.

(c) Quarterly notice of benefit charges.
As soon as practical following the end
of each calendar quarter, the Board
will send to each employer a report of
its cumulative benefit balance com-
puted as of the end of such quarter.
The computation of such balance will
reflect the following:

(1) The total amount of unemploy-
ment and sickness benefit payments
made after December 31, 1989, that have
been charged to the employer as the
base year employer of the employees
who received the benefits; minus

(2) The total amount realized in re-
covery of such benefits; plus

(3) The total amount of the
unallocated charges assigned to such
base year employer after December 31,
1989; minus

(4) The total amount realized in re-
covery of such unallocated charges.

§ 345.406 Defunct employer.
Whenever the Board determines, pur-

suant to § 345.207 of this part, that an
employer is defunct, the Board will add
the amount of such employer’s benefit
charges, as shown in its cumulative
benefit balance, to the system
unallocated charge balance.

PART 346—RAILROAD HIRING

AUTHORITY: 45 U.S.C. 362(l).

§ 346.1 Central register.
(a) The Board shall maintain a cen-

tral register of railroad employees with
at least one year of service who have
declared their current availability for
rail industry employment. The register
shall indicate which of those employ-
ees claims a first right of hire.

(b) The central register shall be sub-
divided by class and craft of prior em-
ployment and shall be updated periodi-
cally to reflect current employee avail-
ability.

(c) Upon request, listings of employ-
ees named in the central register and
selected on the basis of job experience,
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location of residence, claimed hiring
preference, last railroad employer or
other available selection criteria will
be furnished to railroads. Railroads
may provide written notice of job va-
cancies to selected employees listed on
the register. The railroad notice to the
employees should contain job qualifica-
tion requirements and application in-
structions. If the railroad requests, the
Board shall notify the employees of the
vacancy.

[53 FR 3201, Feb. 4, 1988]

PART 348—REPRESENTATIVE
PAYMENT

Sec.
348.1 Introduction.
348.2 Recognition by the Board of a person

to act in behalf of another.

AUTHORITY: 45 U.S.C. 355, 45 U.S.C. 231k.

SOURCE: 61 FR 42377, Aug. 15, 1996, unless
otherwise noted.

§ 348.1 Introduction.
(a) Explanation of representative pay-

ment. This part explains the principles
and procedures that the Board follows
in determining whether to make rep-
resentative payment and in selecting a
representative payee. It also explains
the responsibilities that a representa-
tive payee has concerning the use of
the funds which he or she receives on
behalf of a claimant. A representative
payee may be either a person or an or-
ganization selected by the Board to re-
ceive benefits on behalf of a claimant.
A representative payee will be selected
if the Board believes that the interest
of a claimant will be served by rep-
resentative payment rather than direct
payment of benefits. Generally, the
Board will appoint a representative
payee if it determines that the claim-
ant is not able to manage or direct the
management of benefit payments in his
or her interest.

(b) Statutory authority. Section 12 of
the Railroad Retirement Act, which is
also applicable to the Railroad Unem-
ployment Insurance Act, provides that
every claimant shall be conclusively
presumed to have been competent until

the date on which the Board receives a
notice in writing that a legal guardian
or other person legally vested with the
care of the person or estate of an in-
competent or a minor has been ap-
pointed: Provided, however, That de-
spite receiving such notice, the Board
may, if it finds the interests of such
claimant to be served thereby, recog-
nize actions by, conduct transactions
with, and make payments to such
claimant.

(c) Policy used to determine whether to
make representative payment. (1) The
Board’s policy is that every claimant
has the right to manage his or her own
benefits. However, due to mental or
physical condition some claimants
may be unable to do so. If the Board
determines that the interests of a
claimant would be better served if ben-
efit payments were certified to another
person as representative payee, the
Board will appoint a representative
payee in accordance with the proce-
dures set forth in this part. The Board
may appoint a representative payee
even if the claimant is a legally com-
petent individual. If the claimant is a
legally incompetent individual, the
Board may appoint the legal guardian
or some other person as a representa-
tive payee.

(2) If payment is being made directly
to a claimant and a question arises
concerning his or her ability to manage
or direct the management of benefit
payments, the Board may, if the claim-
ant has not been adjudged legally in-
competent, continue to pay the claim-
ant until the Board makes a deter-
mination about his or her ability to
manage or direct the management of
benefit payments and the selection of a
representative payee.

§ 348.2 Recognition by the Board of a
person to act in behalf of another.

The provisions of part 266 of this
chapter shall be applicable to the ap-
pointment of a representative payee
under this part to the same extent and
in the same manner as they are appli-
cable to the appointment of a rep-
resentative payee under the Railroad
Retirement Act.
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