
133

Railroad Retirement Board § 205.1

service with all his or her seniority
rights.

§ 204.4 Conditions which preclude an
employment relation.

(a) An individual shall not have been
on August 29, 1935, an employee by rea-
son of an employment relation if, dur-
ing the last payroll period in which he
or she rendered service to an employer
prior to that date, such service was
rendered outside of the United States
to an employer not conducting the
principal part of its business in the
United States.

(b) An individual may not acquire an
employment relation solely by virtue
of service to a local lodge or division of
a railway labor organization.

§ 204.5 Employment relation—deemed
service.

For the purpose of crediting deemed
service months as provided in § 210.3(b)
of this chapter, an individual must
have maintained an employment rela-
tion to one or more employers in the
month or months to be deemed. For
that purpose an employment relation
exists with respect to any month in
which an individual, although not in
the active service of an employer, is on
furlough subject to recall by an em-
ployer, is on a bona fide leave of ab-
sence, has not been retired or dis-
charged but was by reason of contin-
uous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer or after the individual be-
comes entitled to receive an annuity
under the Railroad Retirement Act.

§ 204.6 Employment relation—pay for
time lost.

For the purpose of crediting pay for
time lost as provided in § 211.3 of this
chapter, an individual must have main-
tained an employment relation to one
or more employers in the month or
months to be credited with pay for
time lost. For that purpose an employ-
ment relation exists with respect to
any month in which an individual, al-

though not in the active service of an
employer, is on furlough subject to re-
call by an employer, is on a bona fide
leave of absence, has not been retired
or discharged but was by reason of con-
tinuous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer.

§ 204.7 Employment relation—service
to a local lodge or division of a rail-
way labor organization.

Service by an individual to a local
lodge or division of a railway labor or-
ganization shall be creditable under
the Railroad Retirement Act only if,
prior to such service, and on or after
August 29, 1935, such individual per-
formed compensated service for a car-
rier employer under part 202 of this
chapter or was in an employment rela-
tion to such a carrier employer under
the rules set forth in § 204.3 of this part.
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AUTHORITY: 45 U.S.C. 231, 45 U.S.C. 231f, 45
U.S.C. 231h.

SOURCE: 53 FR 39255, Oct. 6, 1988, unless
otherwise noted.

§ 205.1 Introduction.
This part sets out the various factors

considered in determining an individ-
ual’s status as an employee representa-
tive under section 1(b)(1) of the Rail-
road Retirement Act, and discusses the
procedure for reporting and crediting
of compensation and service as an em-
ployee representative under that Act.
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An employee representative is consid-
ered to be a covered employee under
the provisions of the Railroad Retire-
ment Act.

§ 205.2 Definition of employee rep-
resentative.

(a) An individual shall be an em-
ployee representative within the mean-
ing of the Railroad Retirement Act if
he or she is an officer or official rep-
resentative of a railway labor organiza-
tion, other than a labor organization
included in the term ‘‘employer’’ with-
in the meaning of part 202 of these reg-
ulations, who before or after August 29,
1935, was in the service of an ‘‘em-
ployer’’ within the meaning of part 202
of these regulations and who is duly
authorized and designated to represent
employees in accordance with the Rail-
way Labor Act, as amended.

(b) An individual is also considered to
be an employee representative within
the meaning of the Act if he or she is
regularly assigned to or regularly em-
ployed by an individual described in
paragraph (a) of this section in connec-
tion with the duties of the office of em-
ployee representative of said indi-
vidual.

(c) Example: A is employed by rail-
road R as a carman. He is also em-
ployed as recording secretary for the
local chapter of union U, which has
been recognized as the collective bar-
gaining representative of the carmen of
R. Although U represents some rail-
road employees, it is not a railway
labor organization as described in part
202 of these regulations. A is an em-
ployee representative. His service for U
is treated as employee service under
the Railroad Retirement Act.

§ 205.3 Factors considered in deter-
mining employee representative
status.

The following factors, among others,
are considered by the Board in deter-
mining an individual’s status as an em-
ployee representative:

(a) The name of the last railroad or
other employer under the Act by which
the individual was employed, and the
period of employment;

(b) The present official name of the
organization by which the individual is
employed, as well as any other name(s)

under which that organization oper-
ated previously;

(c) The date on which the organiza-
tion was founded;

(d) The title of the position held by
the individual within the organization,
and the duties of said position;

(e) The method by which the indi-
vidual, or the person to whom he or she
is regularly assigned or by whom he or
she is regularly employed, was author-
ized to represent members of the orga-
nization in negotiating with their em-
ployers, the date on which the indi-
vidual was so authorized, and the time
period covered by said authorization;

(f) The purpose or business of the or-
ganization as reflected by its constitu-
tion and by-laws;

(g) The extent to which the organiza-
tion is, and has been recognized as, rep-
resentative of crafts or classes of em-
ployees in the railroad industry;

(h) The extent to which the purposes
and businesses of the organization are
and have been to promote the interests
of employees in the railroad industry
as indicated by:

(1) The specific employee group(s)
represented; and

(2) The proportion of members that
are employed by railroad employers in
relation to those members that are em-
ployed by non-railroad employers;

(i) Whether the organization has been
certified by the National Mediation
Board as a representative of any class
of employees of any company;

(j) If the organization has not been
certified as representative of any class
of employees, the manner and method
by which the organization determined
that it was the duly authorized rep-
resentative of such employees;

(k) Whether the organization partici-
pates or is authorized to participate in
the selection of labor members of the
National Railroad Adjustment Board;
and

(l) Whether the organization was as-
sisted by any carrier by railroad, ex-
press company, or sleeping car com-
pany, directly or indirectly, in its for-
mation, in influencing employees to
join the organization, financially, or in
the collection of dues, fees, assess-
ments, or any contributions payable to
the organization.
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§ 205.4 Claiming status as an employee
representative.

An individual who claims status as
an employee representative shall file a
report in accordance with § 209.10 of
this chapter.

(Approved by the Office of Management and
Budget under control number 3220–0014)

§ 205.5 Reports of an employee rep-
resentative.

An annual report of creditable com-
pensation shall be made by an em-
ployee representative in accordance
with § 209.10 of this chapter.

(Approved by the Office of Management and
Budget under control number 3220–0014)

§ 205.6 Service of an employee rep-
resentative.

Service rendered as an employee rep-
resentative is creditable in the same
manner and to the same extent as
though the organization by which the
employee representative was employed
were an employer under the Railroad
Retirement Act. (Creditable railroad
service is discussed under part 210 of
the Board’s regulations.)

§ 205.7 Termination of employee rep-
resentative status.

The employee representative status
of any individual shall terminate when-
ever the individual or the organization
by whom he or she is employed loses
any of the characteristics essential to
the existence of employee representa-
tive status.
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AUTHORITY: 45 U.S.C. 231f.

SOURCE: 49 FR 46729, Nov. 28, 1984, unless
otherwise noted.

§ 209.1 General.
Benefits under the Railroad Retire-

ment Act are based in part upon an in-
dividual’s years of service and amount
of compensation credited to the indi-
vidual under the Act. It is the duty of
the Board to gather, keep and compile
such records and data as may be nec-
essary to assure proper administration
of the Act. This part sets forth the
types of reports employers are required
to make to the Board and states the
penalties that the Board may impose
upon employers and employees who fail
or refuse to make required reports.

§ 209.2 Duty to furnish information
and records.

In the administration of the Railroad
Retirement Act of 1974, the Board may
require any employer or employee to
furnish or submit any information,
records, contracts, documents, reports
or other materials within their posses-
sion or control, that, in the judgment
of the Board, may have any bearing
upon:

(a) The employer status of any indi-
vidual, person or company,

(b) The employee or pension status of
any individual,

(c) The amount and creditability of
service and compensation, or

(d) Any other matter arising which
involves the administration of the
Railroad Retirement Act. Any person
who knowingly fails or refuses to make
any report or furnish any information
required by the Board, may be pun-
ished by a fine of not more than $10,000
or by imprisonment not exceeding one
year, or both.

(Approved by the Office of Management and
Budget under control number 3220–0089)

[49 FR 46729, Nov. 2, 1984, as amended at 52
FR 11016, Apr. 6, 1987]
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