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SUBCHAPTER H—RIGHT-OF-WAY AND ENVIRONMENT

PART 710—RIGHT-OF-WAY—
GENERAL

Subpart A—[Reserved]

Subpart B—State Highway Department
Responsibilities

Sec.
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AUTHORITY: 23 U.S.C. 101(a) and 315; 42
U.S.C. 2000d et seq., 4633, 4651–4655; 49 CFR 1.48
(b) and (cc) and parts 21 and 24; 23 CFR 1.32.

SOURCE: 39 FR 26416, July 19, 1974, unless
otherwise noted.

Subpart A—[Reserved]

Subpart B—State Highway
Department Responsibilities

§ 710.201 Purpose.

(a) To prescribe the general responsi-
bility of a State highway department
(SHD) relative to acquisition of rights-
of-way for the Federal-aid highway sys-
tems.

(b) [Reserved]
(c) To prescribe the requirements for

the preparation of an operational
right-of-way manual by each SHD.

[39 FR 26416, July 19, 1974, as amended at 50
FR 34092, Aug. 23, 1985]

§ 710.202 Applicability.

The provisions of this subpart are ap-
plicable to all States which receive
Federal financial assistance in connec-
tion with the Federal-aid highway pro-
gram.

§ 710.203 General responsibilities.
(a) Acquisition. The SHD has overall

responsibility for the acquisition of
right-of-way on all Federal-aid high-
way systems.

(b) Right-of-way organization. Each
SHD shall have a right-of-way organi-
zation adequately staffed, equipped,
and organized to discharge its right-of-
way responsibilities.

(c) Use of other public right-of-way or-
ganizations. The SHD may, by means of
a written agreement, use the services
of land acquisition organizations of
counties, municipalities, or other State
or local governmental agencies for ac-
quiring rights-of-way for Federal-aid
projects. Any such organization may be
used only if it is adequately staffed,
equipped, and organized to provide
such services and if its practices and
procedures are in substantial con-
formity with the SHD’s accepted proce-
dures or it will follow the SHD’s ac-
cepted procedures. It is the responsi-
bility of the SHD to fully inform polit-
ical subdivisions of their responsibil-
ities in connection with federally as-
sisted highway projects. The SHD shall
monitor real property acquisition ac-
tivities conducted by political subdivi-
sions to ascertain that right-of-way is
acquired in accordance with provisions
of State and Federal laws and as re-
quired by Federal Highway Adminis-
tration (FHWA) directives.

(d) Adequacy of right-of-way. The in-
terest acquired in all rights-of-way for
Federal-aid highways shall be adequate
for the construction, operation, and
maintenance of the highway and for
the protection of both the transpor-
tation facilities and the traveling pub-
lic.

(e) Staff and fee negotiators. (1) Nego-
tiations shall be conducted by qualified
staff employees of the State highway
department (SHD) or political subdivi-
sion of a State, except as provided in
paragraph (a)(3) of this section.

(2) The SHD shall establish qualifica-
tion standards for staff negotiators.

(3) Firms and individuals meeting the
SHD’s qualification standards may be
employed by contract for negotiating
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purposes in accordance with SHD pro-
cedures that have been approved by the
FHWA.

(4) The negotiator shall maintain
timely adequate records of negotiation
on a parcel basis. The record shall be
written in permanent form and com-
pleted within a reasonable time after
each contact with the property owner.
The report shall be signed and dated by
the assigned negotiator.

(f) Additional requirements. Additional
requirements governing federally as-
sisted real property acquisition, based
upon the Uniform Relocation Assist-
ance and Real Property Acquisition
Policies Act, are contained in 49 CFR
part 24, subpart B.

[39 FR 26416, July 19, 1974, as amended at 50
FR 34092, Aug. 23, 1985; 54 FR 47075, Nov. 9,
1989; 59 FR 25327, May 16, 1994]

§ 710.204 State approvals.

Notwithstanding any other provision
of this title, the FHWA authorizations
or approvals prescribed by
§§ 712.203(b)(1), 713.204, 713.305, and
620.203 (d) through (i) of this chapter
may, except in the case of facilities or
projects on the National Highway Sys-
tem (described in 23 U.S.C. 103), be
made by the SHD in accordance with
procedures that have been approved by
the FHWA.

[59 FR 25327, May 16, 1994]]

§ 710.205 Right-of-way manuals.

(a) Each SHD shall submit in dupli-
cate to FHWA for acceptance a manual
which clearly describes the SHD’s
right-of-way organization and the poli-
cies, procedures, and practices it will
follow where right-of-way is acquired
for Federal-aid highway projects.

(b) In general, the manual should be
developed for the SHD’s internal use
and be designed to assist SHD right-of-
way personnel in complying with both
State and Federal laws, regulations, di-
rectives and standards. The manual
must be in sufficient detail to ade-
quately describe particular functions,
and the operational procedures through
which those functions will be accom-
plished. It should be in sufficient depth
to guide the operating right-of-way em-
ployee in how he is to perform his as-

signed duties. All phases of the acquisi-
tion program shall be covered.

(c) The SHD may use a format that
meets its own needs.

(d) Until the SHD’s manual is accept-
ed under the provisions of this subpart,
previously accepted policy and proce-
dure statements currently applicable
will remain in effect.

(e) The SHD is responsible for full
compliance with FHWA requirements
whether or not its manual currently
reflects proper coverage of the require-
ments. Changes to a manual, because
of new FHWA requirements or changes
in State law, etc., shall be submitted to
FHWA for acceptance within a reason-
able period of time. FHWA approval of
manual changes is not required prior to
implementation by the SHD. In-house
administrative type manual changes
should be transmitted to FHWA for in-
formational purposes.

Subpart C—Reimbursement
Provisions

§ 710.301 Purpose.

To set forth provisions governing re-
imbursement to a State highway de-
partment (SHD) for right-of-way costs
incurred in connection with a Federal
or Federal-aid highway project.

§ 710.302 Applicability.

The provisions of this subpart are ap-
plicable to all State claims for Federal-
aid right-of-way reimbursement.

§ 710.303 Reimbursement require-
ments and limitations.

Participation in right-of-way costs
incurred by the SHD for highway or
highway related projects shall be under
the circumstances and to the extent
set forth below:

(a) When there has been approval of a
program and the SHD has been author-
ized to proceed with right-of-way ac-
tivities and, after the effective date of
the authorization, the SHD legally ob-
ligates itself under State law to pay
right-of-way costs.

(b) When costs are incurred in con-
formity with State law and Federal
Highway Administration (FHWA) di-
rectives.
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(c) When costs are recognized and re-
corded as an obligation in the accounts
of the SHD.

(d) Federal-aid participation may not
exceed the statutory limitation for the
particular Federal-aid funds used.

(e) On projects financed under 23
U.S.C. 120(d) for the elimination of haz-
ards of railway-highway crossings, par-
ticipation in the right-of-way cost may
not exceed 70 percent, with no increase
in public land States.

(f) On public land highways and on
defense access roads as defined in title
23 U.S.C. 101a and 210, the extent of
Federal participation will be in accord-
ance with specific agreements between
FHWA and the SHD.

(g) Reimbursement of costs shall be
made only after the project agreement
has been executed.

§ 710.304 Reimbursement policy.
(a) Real property acquisition. Federal

funds may participate in payments
made by the SHD for real property or
interests therein acquired in accord-
ance with applicable State and Federal
law and FHWA directives. Unless oth-
erwise provided, Federal funds may not
participate in the costs of real property
not incorporated into the final high-
way right-of-way.

(b) Incidental expenses. (1) Federal
funds may participate in any expendi-
ture of a type normal to the operation
of the SHD and incidental to the acqui-
sition of rights-of-way, whether the ac-
quisition is by negotiation or con-
demnation.

(2) Federal participation will not be
allowed in charges for the administra-
tive and overhead expenses of either
the headquarters or field offices of the
SHD or other publicly maintained land
acquisition organizations. When a su-
pervisory or administrative employee
is engaged in work chargeable to a spe-
cific project, Federal participation
may be allowed in claims for salary
and related expenses on that project in
accordance with part 140, subpart G of
this chapter.

(3) Federal funds may participate in
the usual costs and disbursements
chargeable to a condemning authority
under State law as part of a valid bill
of costs approved by a court in a con-
demnation proceeding. However,

whether or not the costs are included
in court judgments or awarded as court
costs in litigated cases, Federal par-
ticipation will not be permitted in the
cost of a property owner’s attorney
fees, appraiser fees, expert witness fees,
or similar costs which are paid by the
SHD in connection with acquisition of
rights-of-way, with the following ex-
ceptions:

(i) Where the final judgment is that
the property cannot be acquired by
condemnation, or

(ii) The proceeding is abandoned by
the acquiring agency, or

(iii) An inverse condemnation pro-
ceeding is successfully maintained.
In any of the foregoing exceptions, par-
ticipation will be limited to such sum
as will in the opinion of the court or
the head of the agency on whose behalf
the proceeding was instituted, reim-
burse the owner for reasonable costs,
disbursements, and expenses he actu-
ally incurred, including reasonable at-
torney, appraisal, and engineering fees.

(4) Federal funds may participate in
payments by the SHD to a property
owner for the following costs nec-
essarily incurred in transferring prop-
erty to the State:

(i) Recording fees, transfer taxes, and
similar expenses incidental to con-
veying real property.

(ii) Penalty costs for prepayment of
preexisting recorded mortgage entered
into in good faith.

(iii) The pro rata portion of real prop-
erty taxes paid which are allocable to a
period subsequent to vesting of title in
the SHD or effective date of possession
by the SHD, whichever is earlier.

(5) Technical guidance and training
costs. Where State employees are di-
rectly engaged in project activities or
provide technical guidance, consulta-
tion, training, or otherwise work di-
rectly on specific projects with em-
ployees of a political subdivision to ac-
complish real property acquisition or
in escalating such project operations to
an acceptable level of performance,
Federal funds may participate in the
costs of such project activity.

(c) Taxes. Federal participation will
not be permitted in the payment of
special assessments or in the payment
of taxes, except as provided in para-
graphs (b)(4) and (d)(1) of this section.
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(d) Property management. (1) Federal
funds may participate in the net cost
incurred by the SHD in the leasing,
rental, maintenance, disposal of im-
provements, protection, rodent control,
and clearance of real property acquired
for right-of-way purposes. Taxes or
payments in lieu of taxes required to
be paid by a SHD are a legitimate prop-
erty management expense and may be
deducted from the gross rentals re-
ceived.

(2) Federal funds may not participate
in property management or demolition
costs on excess lands acquired by the
SHD when Federal participation in the
costs of the related right-of-way acqui-
sition is based on the provisions of
paragraph (m)(1) of this section.

(3) Federal funds may participate in
the net costs incurred by the SHD in
the leasing, rental, maintenance, ro-
dent control, protection and sale of ex-
cess lands when Federal participation
in the cost of the related right-of-way
acquisition is in accordance with para-
graph (m)(2) of this section. In such in-
stances, Federal funds may participate
in the disposal or removal of improve-
ments only when required by law or
when such action will clearly enhance
the value of the excess.

(4) Where right-of-way is acquired for
future construction, the SHD may de-
sire to close out the project before the
net amount of rentals or salvage has
been established. In such event, Fed-
eral participation may be established
on the basis of the present worth of the
estimated future net rentals and sal-
vage.

(e) Access rights. (1) Where full or par-
tial control of access is obtained on an
existing highway, Federal funds may
participate in the cost of access rights,
whether or not other real property in-
terest is acquired, providing the pay-
ments for the loss or impairment of ac-
cess is based upon elements of damage
generally compensable in eminent do-
main. Participation in these costs is
not contingent upon further construc-
tion of the highway facility.

(2) Federal funds may not participate
in payments for access rights where
the controlled access highway is on a
new location.

(f) Material sites. Subject to the provi-
sions of part 635, subpart A of this

chapter, Federal funds may participate
as either a right-of-way or construc-
tion item in the costs of acquiring land
or interests therein outside the normal
right-of-way for the purpose of obtain-
ing road building material to be made
available to the contractor.

(g) Permanent and temporary ease-
ments. The cost of acquiring interests
in lands outside the normal right-of-
way is eligible for Federal participa-
tion as a right-of-way or construction
item:

(1) For permanent use; such as for
drainage or slope easements.

(2) For temporary use; such as for
construction purposes or for right-of-
way clearance.

(h) Damages. Federal funds may par-
ticipate in severance or consequential
damages, or both resulting from a
highway project upon an affirmative
showing that the acquiring agency is
obligated to pay such damages under
applicable law, provided that such
damages are of a type generally com-
pensable in eminent domain, and are
determined by FHWA to be generally
reimbursable on Federal-aid highway
projects. Payments made for personal
property (except as otherwise pro-
vided), loss of business or goodwill, cir-
cuity of travel, diversion of traffic, and
other items of damage not generally
compensable in eminent domain are
not eligible for Federal participation.

(i) Utility and railroad real property. (1)
If a utility or railroad is displaced by a
federally assisted highway project,
Federal funds may participate in the
cost of real property acquired by a
SHD, utility, or railroad to replace real
property owned by the railroad or util-
ity and conveyed to the SHD for high-
way right-of-way as provided in part
140, subpart I and part 645, subpart A of
this chapter.

(2) Federal funds may participate in
the cost of acquisition of non-operating
real property of a utility or railroad in
the same manner as for other privately
owned property.

(j) Court deposits and interest thereon.
(1) Federal funds may participate in
the amount deposited in court in con-
nection with the condemnation of a
parcel when the deposit is:

(i) The amount of the SHD’s approved
estimate of just compensation, or
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(ii) The amount established by court
order, or

(iii) The amount established by other
means required under State law as a
condition of the SHD’s obtaining pos-
session of the right-of-way.
When the amount deposited exceeds
the amount of the final settlement or
award, the Federal share of the excess
deposit shall be promptly credited to
the project or be deducted from any
payment due the SHD from FHWA on
any Federal-aid project.

(2) Where, in the opinion of FHWA,
the total payments on progress vouch-
ers for the Federal share of court de-
posits become excessive, further pay-
ment may be withheld until the situa-
tion is remedied. The Federal share of
the total amount of court deposits,
plus the Federal share of other eligible
expenses incurred on a project may not
exceed the Federal funds included in
the project agreement.

(3) Federal funds may participate in
the cost of interest on the amount of
the deposit into court for a period of
not to exceed 45 days, from the date of
deposit, where due to court procedures
the deposit is not immediately avail-
able to the owner. Federal funds may
not participate in such interest costs
where the deposit is available but the
owner chooses not to withdraw it.

(4) Where a condemnation settlement
or award exceeds the amount deposited
into court, Federal participation may
be allowed in interest paid on the
amount in excess of the deposit from
the date of the original deposit until
the date of settlement or award. Where
court procedures prevent the amount
from being delivered immediately fol-
lowing settlement or award, Federal
participation may be allowed in inter-
est paid on the excess amount for a pe-
riod not to exceed 45 days following
such settlement or award. When the
SHD appeals an award, Federal partici-
pation may be allowed in the required
interest payment on the excess until 45
days after the final determination.

(5) Federal participation shall not be
allowed in interest cost on payments to
an owner where the SHD accepts a vol-
untary right of entry instead of mak-
ing such payment available to the
owner directly or by deposit with the
court, except in cases of unusual cir-

cumstances in accordance with SHD
procedures that have been approved by
the FHWA. Where the final settlement
or award exceeds the amount which
could have been deposited or paid, Fed-
eral participation in interest costs on
the amount of the excess may be al-
lowed from the date of physical entry
upon the parcel, in accordance with
paragraph (j)(4) of this section.

(k) Tenant owned improvements. Fed-
eral participation may be allowed in
payments made to a tenant for his
buildings, structures, or other improve-
ments which are acquired by a State to
the extent that such payment is not a
duplication of any payments otherwise
authorized by law.

(l) Exchanges of State owned lands.
When State owned lands are exchanged
for lands required for highway pur-
poses, Federal funds may participate in
the current fair market value of the
land being exchanged. This concept is
conditioned in that participation in the
total consideration, including land,
any cash payments, and any construc-
tion features to mitigate damages, may
not exceed the pro rata share of the
fair market value of the land required
for highway purposes plus damages.

(m) Excess acquisitions. When only a
portion of a property is required for
highway right-of-way or highway re-
lated needs and the SHD elects to ac-
quire a larger portion or the whole
property, Federal participation will be
in accordance with one of the following
alternatives selected by the SHD for
statewide application, as set forth in
its Right-of-Way Operations Manual.
The provisions of this paragraph do not
apply to uneconomic remnants.

(1) First alternative. Federal participa-
tion in the fair market value of the
portion of the property required for the
highway project plus damages, if any,
to the remainder.

(2) Second alternative. (i) The purpose
of this alternative is only to provide an
alternative means of establishing the
amount of damages where only a part
of a property is required for federally
assisted highway project purposes.
There will be no Federal participation
in any relocation costs associated with
that part of the tract acquired which is
outside the right-of-way.
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(ii) An initial installment of the Fed-
eral pro rata share of the cost of the
land required for the project deter-
mined by apportioning the land cost of
the entire tract between the part re-
quired and part remaining solely on
the basis of area, plus the cost of im-
provements necessarily removed for
the project, less salvage value of the
improvements.

(iii) A final installment, representing
the Federal share of damages to the re-
mainder, will be the difference between
the initial costs of the excess property,
prorated as in paragraph (m)(2)(ii) of
this section, and the price realized at a
public sale of the excess property. The
sale must be accomplished prior to sub-
mission of the final voucher for the
project or not later than 2 years from
the time the highway facility is opened
to traffic, whichever is earlier. Should
condemnation proceedings prevent sale
of the excess property within the time
limits described, the excess may be dis-
posed of within 12 months of when the
SHD can legally do so.

(iv) Two or more excess areas may be
combined and sold in one transaction if
the SHD anticipates a higher overall
return by such action.

(v) Should the SHD not dispose of the
excess property within the time limits
set forth in paragraph (m)(2)(iii) of this
section, Federal participation shall be
limited as under paragraph (m)(2)(ii) of
this section unless an exception is
granted by FHWA or unless an alter-
native disposal procedure has been ac-
cepted by FHWA.

(n) Uneconomic remnants. Federal
funds may participate in the acquisi-
tion costs of uneconomic remnants
whether or not the remnants are incor-
porated in the highway right-of-way.

(o) Acquisition in connection with other
Federal or federally-assisted programs. (1)
Rights-of-way may be acquired by the
SHD for a Federal-aid highway in co-
ordination or cooperation with other
Federal or federally assisted programs.
The SHD and the agency involved shall
set forth in an agreement or memo-
randum of understanding the respon-
sibilities of each in the acquisition of
real property involved and the basis for
the sharing of costs. Such agreements
should be executed during early stages
of project development, and will not

jeopardize future Federal participation
in costs to the SHD, if the agreement
does not constitute a binding request
for conveyance of specified lands. The
agreement should be in effect when a
request for authorization to acquire is
submitted to FHWA.

(2) Federal funds may participate in
obligations for costs incurred by a SHD
after FHWA authorization to proceed.
For purposes of paragraph (o) of this
section an obligation is incurred by the
SHD on the date that the SHD com-
mits itself to the acquiring agency
through a binding request for convey-
ance of specified lands.

(3) Federal (FHWA) participation in
costs incurred by the SHD shall be de-
termined on the following basis, unless
prior approval is obtained from FHWA
for participation on some other basis:

(i) Where the project of the acquiring
agency, such as an urban renewal agen-
cy, is developed without consideration
of the highway project, and the land
has been cleared at the time the SHD
requests conveyance of specified lands,
Federal (FHWA) participation may not
exceed its pro rata share of the ap-
praised value of the cleared land re-
quired. The appraised value shall be
mutually acceptable to the SHD and
the other agency involved. Where the
same conditions exist except that im-
provements have not been removed at
the time of request for conveyance,
Federal (FHWA) participation may not
exceed the fair market value as deter-
mined by costs to the acquiring agen-
cy.

(ii) Where the project of the acquir-
ing agency, such as an urban renewal
agency, was continued after written
knowledge that highway project would
be involved, whether or not the exact
location thereof was known, Federal
(FHWA) participation may not exceed
the fair market value as determined by
cost to the acquiring agency. It would
not matter whether any improvements
were removed before or after a request
for conveyance is submitted. The SHD
must assure itself that such real prop-
erty acquisitions are in compliance
with title III of the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4651,
et seq.).
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(iii) ‘‘Cost to the acquiring agency,’’
for purposes of Federal (FHWA) par-
ticipation, may include the fair market
value payment, incidental acquisition
expenses, settlement costs, and clear-
ance and demolition costs, subject to
the agreement between the parties, but
shall exclude interest on borrowed
money, and administrative and over-
head expenses. (See also 49 CFR 24.6 re-
garding relocation matters.)

(iv) When the ‘‘cost to acquiring
agency’’ forms the basis of value for
participation, FHWA may accept either
a parcel by parcel cost or an overall
proration based on total area without
regard to location of improvements
within the acquiring agency’s project
area. Where a parcel by parcel basis is
used, costs may be prorated on an area
basis where only a part of a parcel is
required for highway purposes.

(4) Where an urban renewal or any
other such federally assisted agency
performs work in connection with ac-
quisition of rights-of-way for Federal
or Federal-aid highway projects, FHWA
may accept certifications of another
Federal agency that the work has been
performed in accordance with its gov-
erning regulations.

(p) Separation of functions. (1) Except
as provided in 23 CFR part 750, subpart
D, Federal funds may not participate
in the cost of acquisition of a property,
or related incidental costs, where:

(i) [Reserved]
(ii) Payments have been delivered in

person by those who have negotiated,
appraised, or acted as reviewing ap-
praiser for the property, or

(iii) Payments have been delivered in
person by the attorney who negotiated
a settlement with the owner.

(2) The provisions of paragraph (p)(1)
of this section apply whether such per-
son was a salaried employee of the SHD
or other acquiring agency, or was re-
tained on a fee basis.

(q) Construction in mitigation of dam-
ages. Costs of construction performed
by the SHD in order to mitigate dam-
ages to a remainder of real property
are eligible for Federal participation,
provided that such construction results
in an appropriate reduction in com-
pensation to be paid the owner.

(r) Appraisal costs and minimum pay-
ment. (1) If otherwise eligible, Federal

funds may participate in the cost of ap-
praisal and specialty reports obtained
by the State in accordance with its ac-
cepted plan of operation.

(2) Where the State prescribes a min-
imum payment, not to exceed $500, for
the acquisition of a parcel, although
the approved appraisal estimate of just
compensation reflects a lesser or even
a zero consideration, Federal participa-
tion shall be allowed if such payment is
otherwise eligible.

[39 FR 26416, July 19, 1974; 39 FR 45215, Dec.
31, 1974, as amended at 40 FR 41524, Sept. 8,
1975; 41 FR 9321, Mar. 4, 1976; 50 FR 34092,
34093, Aug. 23, 1985; 54 FR 47075, Nov. 9, 1989;
59 FR 25327, May 16, 1994]

§ 710.305 Support for claims.

(a) Progress and final claims. (1) Any
progress or final claim for Federal fund
reimbursement of expenditures made
for right-of-way shall be supported by
the following documents and informa-
tion:

(i) A right-of-way map or plan show-
ing the rights-of-way authorized and
actually acquired including parcel
identification numbers, area acquired,
property lines of the area acquired, and
any other pertinent data affecting the
cost of right-of-way such as structures,
improvements, and fences.

(ii) Statement of cost of right-of-way
showing:

(A) Parcel number.
(B) Cost of parcel.
(C) Cost of excess land, if any, ac-

quired from same ownership.
(D) Credits by parcel or project.
(E) Incidental expenses by parcel or

project.
(F) Cost of construction performed in

mitigation of damages on a parcel
basis, if claimed as a right-of-way
item.

(2) The required documents and infor-
mation may be submitted with the
claim or made available in the SHD’s
files in readily identifiable form as de-
termined appropriate by the FHWA in
consultation with the SHD. Further,
where a right-of-way map or plan
which meets the requirements set forth
in paragraph (a)(1)(i) of this section has
been previously submitted, the FHWA
may accept such map or plan for final
or progress claim purposes.
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(3) The information required in para-
graph (a)(1)(ii) of this section may be
submitted under current billing proce-
dures where a memorandum of under-
standing on such procedures is in effect
between the SHD and FHWA.

(b) Document availability. All plats,
appraisals, options, purchase agree-
ments, title evidence, negotiation
records, deeds, relocation assistance
and payment records, and other data
and documents relative to the acquisi-
tion of the right-of-way shall be avail-
able for inspection at reasonable times
by authorized representatives of the
FHWA and other authorized Federal
representatives.

(c) Federal-aid project numbers. Right-
of-way plans, contracts, deeds, apprais-
als, options, vouchers, correspondence,
and all other documents and papers to
which FHWA needs to refer shall carry
the Federal-aid project number for
ready identification.

[39 FR 26416, July 19, 1974; 39 FR 45215, Dec.
31, 1974]

§ 710.306 Withholding Federal partici-
pation.

(a) If the FHWA determines that any
amount claimed is not adequately sup-
ported, it may approve Federal partici-
pation in the amount it determines is
adequately supported and shall notify
the SHD, in writing, citing the reasons
why items and amounts are not eligible
for Federal participation. Where cor-
rectable noncompliance with provi-
sions of law or FHWA requirements ex-
ists, Federal funds may be withheld
until compliance is obtained. Where
the noncompliance is not correctable,
the FHWA may deny participation in
parcel or project costs in part or in
total.

(b) If, at any time, the FHWA deter-
mines that the organization, practices,
and procedures actually applied by the
SHD are not in substantial conformity
with those accepted by the FHWA, or
are otherwise not acceptable, the
FHWA shall notify the SHD in writing.
No further authorizations for acquisi-
tion of right-of-way shall be issued by
the FHWA after the date of such notifi-
cation until:

(1) A review of the facts substan-
tiates to the satisfaction of FHWA that
the SHD’s accepted practices and pro-

cedures are satisfactory and will be ad-
hered to by the SHD, or

(2) Revised practices and procedures
have been submitted by the SHD and
accepted by FHWA. The FHWA may
participate in claims made or to be
made by the SHD following review of
the facts pertaining to the matter.

PART 712—THE ACQUISITION
FUNCTION

Subpart A—[Reserved]

Subpart B—General Provisions and Project
Procedures

Sec.
712.201 Purpose.
712.202 Applicability.
712.203 General provisions.
712.204 Project procedures.

Subpart C—[Reserved]

Subpart D—Administrative Settlements,
Legal Settlements, and Court Awards

712.401 Purpose.
712.402 Definitions.
712.403 Applicability.
712.404 Administrative settlements.
712.405 Legal settlements.
712.406 Court awards.
712.407 Noncompensable items.
712.408 Special counsel.

Subpart E—Federal Land Transfers and
Direct Federal Acquisition

712.501 Purpose.
712.502 Applicability.
712.503 Federal land transfers.
712.504 Direct Federal acquisition.

APPENDIX 1 TO SUBPART E—APPLICATION FOR
FEDERAL LAND TRANSFERS

Subpart F—Functional Replacement of
Real Property in Public Ownership

712.601 Purpose.
712.602 Applicability.
712.603 Federal lands.
712.604 Functional replacement.
712.605 Federal participation.
712.606 Procedures.

Subpart G—Right-of-Way Revolving Fund

712.701 Purpose.
712.702 Policies.
712.703 Procedures.

AUTHORITY: 23 U.S.C. 101(a), 107, 108, 111,
114, 204, 210, 308, 315, 317, and 323; 42 U.S.C.
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1 Copy of this directive is available at
FHWA offices listed in 49 CFR part 7, appen-
dix D.

2000d–1, 4633, 4651–4655; 49 CFR 1.48–(b) and
(cc) and part 24; 23 CFR 1.32.

Subpart A—[Reserved]

Subpart B—General Provisions
and Project Procedures

§ 712.201 Purpose.
This subpart prescribes Federal High-

way Administration (FHWA) project
provisions and procedures relating to
the acquisition of real property for
highway and highway related projects.

[39 FR 29591, Aug. 16, 1974]

§ 712.202 Applicability.
(a) The provisions of § 712.203 of this

subpart are applicable to all States and
political subdivisions thereof that ac-
quire real property for any highway or
highway related project where Federal
funds will participate in any part of
the cost of the project.

(b) The provisions of § 712.204 of this
subpart are applicable to all States and
political subdivisions thereof where
Federal funds will participate in any
part of the right-of-way costs of the
project.

[39 FR 29591, Aug. 16, 1974]

§ 712.203 General provisions.
(a) Real property interest to be ac-

quired. (1) On federally assisted high-
way projects, the acquiring agency
shall acquire rights-of-way of such na-
ture and extent as are adequate for the
construction, operation, and mainte-
nance of the project.

(2) Where State law permits, rights-
of-way for Federal-aid highways shall
be acquired in unlimited vertical di-
mension unless savings in the overall
cost of a project, or other consider-
ations in the public interest, such as
plans for community development or
multiple use, support the acquisition of
rights-of-way of limited vertical di-
mension. Where the acquisition is in
limited vertical dimension, the rights
acquired shall be sufficient to encum-
ber the unacquired realty with provi-
sions which will ensure full use and
safety of the highway facility to be
constructed.

(3) Subsurface mineral rights may be
reserved to the owner thereof where

the acquisition of such rights is not
reasonably necessary for the construc-
tion, protection, support, and preserva-
tion of the highway facility to be con-
structed.

(b) Use and occupancy of right-of-way.
(1) All real property, including air-
space, within the right-of-way bound-
aries of a project shall be exclusively
devoted to public highway purposes
and preserved free of all public and pri-
vate installations, facilities, and en-
croachments except as authorized by
FHWA.

(2) Use of airspace for nonhighway
purposes shall be in accordance with
the provisions of 23 CFR part 713, sub-
part B.

(3) Joint development and multiple
use of highway rights-of-way shall be
in accordance with the provisions of
Volume 7, Chapter 7, section 8, of the
Federal-Aid Highway Program Man-
ual. 1

(4) Railroads and utilities may be ac-
commodated in accordance with the
provisions of 23 CFR part 645, subpart
B.

(5) Bikeways and pedestrian walk-
ways may be accommodated in accord-
ance with the provisions of 23 CFR part
652.

(c) Public information brochure. The
State highway department shall pre-
pare a brochure adequately describing
the land acquisition process under
State law, and the owner’s rights,
privileges, and obligations thereunder.
The information contained therein
should be clearly presented in nontech-
nical terms to the extent practicable.
Where appropriate, such brochure
should be written in a language in ad-
dition to English.

(d) Reviewing appraiser. The reviewing
appraiser shall place in the parcel file
a signed and dated statement setting
forth:

(1) The estimate of just compensation
including, where appropriate, the allo-
cation of compensation for the real
property acquired and for damages to
remaining real property, and an identi-
fication or listing of the buildings,
structures and other improvements on
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the land as well as the fixtures which
he considered to be a part of the real
property to be acquired if such alloca-
tion or listing differs from that of the
appraisal(s).

(2) The value estimate of items com-
pensable under State law but not eligi-
ble for Federal reimbursement, if any.

[39 FR 29591, Aug. 16, 1974, as amended at 50
FR 34093, Aug. 23, 1985]

§ 712.204 Project procedures.
(a) Programming. Any phase of right-

of-way related work in which Federal
funds are to participate shall be pro-
grammed in accordance with the provi-
sions of 23 CFR part 630, subpart A.

(b) Authorizations—general. (1) The
SHD shall request, in writing, FHWA
authorization to proceed with right-of-
way acquisition if Federal funds are to
participate in the costs related thereto.

(2) Acquisition of real property or in-
terests therein for highway or highway
related purposes which are determined
necessary by project design require-
ments or other FHWA policy require-
ments may be authorized by FHWA, in-
cluding:

(i) Real property or interests therein
pursuant to 23 CFR part 772, and

(ii) Whole properties or portions
thereof to a logical boundary or bar-
rier, thus avoiding severance damage
payments and providing a highway fa-
cility more in conformity with the
neighborhood through which it passes.

(c) Authorizations. Concurrent with or
subsequent to program approval,
FHWA may, in response to a SHD’s re-
quest:

(1) Authorize the SHD to proceed
with those right-of-way activities nec-
essary for the completion of the final
environmental impact statement or en-
vironmental assessment and prepara-
tion for public hearings, or

(2) Authorize the SHD to proceed
with all preliminary right-of-way ac-
tivities, including property appraisals,
up to but not including negotiations,
with the condition that appraisals of
partial takings will not be made until
the SHD has prepared right-of-way
plans, or

(3) Authorize the SHD to proceed
with those right-of-way activities enu-
merated in paragraph (c)(2) of this sec-
tion, and authorize the acquisition of

rights-of-way on a project with the
stipulation that the following require-
ments will be met before acquisition
will commence:

(i) [Reserved]
(ii) The provisions of 23 CFR part 771

of this chapter have been met relative
to environmental impact statements,
findings of no significant impact, and
public hearing transcripts and certifi-
cations, and

(iii) Where applicable, the provisions
of 23 CFR part 771 of this chapter have
been met relative to section 4(f) eval-
uations.

(d) Authorizations—hardship acquisi-
tion and protective buying. (1) In ex-
traordinary cases or emergency situa-
tions the State highway department
may request and the Federal Highway
Administrator may approve Federal
participation in the acquisition of a
particular parcel or a limited number
of particular parcels within the limits
of a proposed highway corridor prior to
completion of processing of the final
environmental impact statement or
adoption of the negative declaration,
but only after (i) the State highway de-
partment has given official notice to
the public that it has selected a par-
ticular location to be the preferred or
recommended alignment for a proposed
highway, or (ii) a public hearing has
been held or an opportunity for such a
hearing has been afforded. Proper docu-
mentation shall be submitted to show
that the acquisition is in the public in-
terest and is necessary to:

(A) Alleviate particular hardship to a
property owner, on his request, in con-
trast to others because of an inability
to sell his property;

(B) Prevent imminent development
and increased costs of a parcel which
would tend to limit the choice of high-
way alternatives.

(2) Hardship acquisition and protec-
tive buying procedures shall not apply
to properties subject to the provisions
of 49 U.S.C. 1653(f) (commonly known
as section 4(f)) or 16 U.S.C. 470(f) (his-
toric properties) until the required sec-
tion 4(f) determination and the proce-
dures of the Advisory Council on His-
toric Preservation are completed.

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00343 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



350

23 CFR Ch. I (4–1–99 Edition)§ 712.401

(3) Acquisition of property under
§ 712.204(d) shall not influence the envi-
ronmental assessment of a project, in-
cluding the decision relative to the
need to construct the project or the se-
lection of a specific location.

(4) Ultimate Federal participation in
the cost of property acquired under
§ 712.204(d) is dependent upon the incor-
poration of such property in the final
highway right-of-way. Where a parcel
is partially incorporated, Federal par-
ticipation will be in accordance with
the alternative selected for statewide
application pursuant to 23 CFR
710.304(m).

(5) Subject to paragraphs (d)(2) and
(3) of this section, a SHD may acquire
property with its own funds under
§ 712.204(d) before FHWA program ap-
proval and not jeopardize Federal par-
ticipation in subsequent project costs
provided the SHD’s acquisition activi-
ties comply with the provisions of Title
VI of the Civil Rights Act of 1964 (42
U.S.C. 2000(d) et seq.), the Uniform Re-
location Assistance and Real Property
Acquisition Policies Act of 1970 (42
U.S.C. 4601 et seq.), and 49 CFR part 24.
Costs so incurred are not eligible for
Federal participation.

(e) Public hearings. Information shall
be presented and an opportunity pro-
vided for discussion of the land acquisi-
tion process at public hearings, in
order to assure that the public is ade-
quately informed.

(f) Project field inspections. Right-of-
way personnel shall make project field
inspections at appropriate times
throughout the development of a
project to assure that adequate consid-
eration is given to significant right-of-
way elements involved in the location
and design of the project including pos-
sible social, economic, and environ-
mental effects.

(g) Right-of-way project agreements. (1)
Project agreements and modifications
thereof shall be prepared and executed
in accordance with part 630, subpart C
of this chapter.

(2) Project agreements may be en-
tered into at any time after Federal
funds have been obligated on the
project. The estimate of cost of right-
of-way required for programming a
project may be used for project agree-
ment purposes, provided a more accu-

rate and up-to-date estimate is not
available.

(3) Project agreements covering ac-
quisition of right-of-way shall, pursu-
ant to 23 U.S.C. 108(a), contain a clause
providing for the refund of any pay-
ments made by the FHWA in the event
that actual construction of a road on
such rights-of-way is not undertaken
by the close of the 10th fiscal year fol-
lowing the fiscal year in which the
agreement was executed. Pursuant to a
State’s written request, FHWA may ap-
prove a longer period which is deter-
mined to be reasonable. The SHD will
be considered in compliance with the
statutory requirements where, before
the expiration of the approved period,
it has taken all of the following ac-
tions:

(i) Awarded a contract for construc-
tion of a reasonable section of the
highway covered by the agreement,

(ii) Proceeded with sufficient actual
work to give visual evidence thereof at
the construction site, and

(iii) Provided evidence of good faith
to proceed without delay to complete
construction of the highway upon the
entire length of right-of-way covered
by such project agreement.

[39 FR 29591, Aug. 16, 1974, as amended at 40
FR 33445, Aug. 8, 1975; 41 FR 9321, Mar. 4, 1976;
41 FR 24347, June 16, 1976; 42 FR 26652, May
25, 1977; 50 FR 34092, 34093, Aug. 23, 1985; 52 FR
32669, Aug. 28, 1987; 54 FR 47076, Nov. 9, 1989]

Subpart C—[Reserved]

Subpart D—Administrative Settle-
ments, Legal Settlements, and
Court Awards

SOURCE: 39 FR 29593, Aug. 16, 1974, unless
otherwise noted.

§ 712.401 Purpose.
This subpart prescribes Federal High-

way Administration (FHWA) policies
relating to settlement of acquisitions
through administrative means and
legal processes.

§ 712.402 Definitions.
As used in this subpart:
(a) Administrative settlement. Any set-

tlement, made or authorized to be
made by the responsible State highway
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department (SHD) official, which is in
excess of the SHD’s approved estimate
of just compensation.

(b) Legal settlement. Any settlement
made by the responsible State legal
representative. This includes stipu-
lated settlements approved by the
court in which the condemnation ac-
tion has been filed.

(c) Court award. Any decision fol-
lowing a contested trial or hearing be-
fore a jury, commission, judge, or other
legal entity having the authority to es-
tablish the amount of compensation for
a taking under the laws of eminent do-
main.

§ 712.403 Applicability.
The provisions of this subpart are ap-

plicable in the acquisition of real prop-
erty for a highway or highway related
project in which Federal funds will par-
ticipate in any part of the right-of-way
costs of the project.

§ 712.404 Administrative settlements.
Administrative settlements on Fed-

eral and federally-assisted highway
projects are governed by the provisions
of 49 CFR 24.102(i).

[50 FR 34092, Aug. 23, 1985, as amended at 54
FR 47076, Nov. 9, 1989]

§ 712.405 Legal settlements.
(a) The SHD shall identify the legal

office or official responsible for making
legal settlements. The coordination
which will be followed between the
legal office and the right-of-way office
prior to making any settlement shall
be described.

(b) The legal office or official may
make a legal settlement when it is de-
termined that such action is in the
public interest. Legal settlements
which are based upon new or revised
appraisal data as the principal jus-
tification shall be coordinated with and
approved by the responsible official of
the acquiring agency having final au-
thority over the right-of-way matters.

(c) The appropriate State file shall be
documented whenever a legal settle-
ment in excess of the amount estab-
lished as just compensation is made.
The rationale for the settlement shall
be set forth in writing. Federal funds
may participate in legal settlements

made and documented in accordance
with the provisions of this paragraph.

§ 712.406 Court awards.

Federal funds may participate in ex-
cess of the amount established as just
compensation if there is supporting
documentation in the appropriate
State file which includes:

(a) A trial report, signed by the trial
attorney.

(b) A signed statement of the legal
counsel in charge of representing the
State in condemnation litigation stat-
ing his concurrence in the reasoning
and disposition of the case.

§ 712.407 Noncompensable items.

Should the administrative settle-
ment, legal settlement or the court
award include an apparent payment for
items considered ineligible for Federal
participation, the amount paid for such
items shall be determined by the SHD
and excluded from the SHD’s claim for
Federal participation in the settlement
or award.

§ 712.408 Special counsel.

(a) If part-time assistants or legal
counsel are employed for Federal-aid
right-of-way procurements, reimburse-
ment may be claimed for the eligible
cost of the services of such attorney,
provided that such assistants or coun-
sel are employed in accordance with
SHD procedures that have been ap-
proved by the FHWA.

(b) Federal participation shall not be
permitted in payment made to a city
or county attorney for work performed
in connection with the acquisition of
rights-of-way where he is obligated to
perform such work without additional
compensation. In those cases where the
normal duties of the attorney for
which he is compensated do not include
the acquisition of property for highway
purposes, Federal funds may partici-
pate in payments to him for services
performed upon a proper showing of the
facts.

[39 FR 29593, Aug. 16, 1974; 39 FR 34277, Sept.
24, 1974, as amended at 59 FR 25327, May 16,
1994]
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Subpart E—Federal Land Transfers
and Direct Federal Acquisition

§ 712.501 Purpose.
This regulation prescribes Federal

Highway Administration (FHWA) poli-
cies and procedures relating to Federal
land transfers and direct Federal acqui-
sition.

[39 FR 32604, Sept. 10, 1974]

§ 712.502 Applicability.
The provisions of § 712.503 of this sub-

part apply to all projects on a Federal-
aid system, direct Federal projects, or
federally assisted highway projects.
The provisions of § 712.504 apply only to
Interstate, Defense Access, and Forest
highways.

[39 FR 32604, Sept. 10, 1974, as amended at 41
FR 9321, Mar. 4, 1976]

§ 712.503 Federal land transfers.
(a) Title 23 U.S.C., sections 107(d) and

317, provide for the transfer of lands or
interests in lands owned by the United
States to a State Highway Department
(SHD) or its nominee for highway pur-
poses.

(b) If lands or interests in lands
owned by the United States are needed
for highway purposes, the SHD shall
pursuant to 23 U.S.C. 107(d) and 317 file
an application with the FHWA except
that if such lands or interests therein
are managed or controlled by the
Army, Air Force, Navy, Veterans Ad-
ministration, or Bureau of Indian Af-
fairs, the SHD may make applications
directly to said agencies or their land
acquisition agent as indicated in ap-
pendix 1. All applications shall include
or be accompanied by the information
shown in appendix 1.

(c) Deeds for conveyance of lands or
interests in lands owned by the United
States shall be prepared by the SHD,
unless the FHWA at its discretion
chooses to prepare them. Such deeds
shall contain the clauses required by
the FHWA and 49 CFR 21.7(a)(2). When
the SHD prepares the deed, it will sub-
mit the proposed deed to the FHWA for
review and execution. Following execu-
tion, the grantee shall record the deed
in the appropriate land record office
and so advise the FHWA of the record-
ing data.

(d) When the need for the lands or the
materials acquired under this subpart
no longer exists, notice of that fact
must be given by the SHD to the
FHWA and to the concerned Federal
agency, and such lands or materials
will revert to the control of the Fed-
eral agency from which they were ap-
propriated or to its assigns. The notice,
in a form suitable for recording, shall
state that the need for the lands or ma-
terials no longer exists for the purposes
for which acquired.

[39 FR 32604, Sept. 10, 1974; 39 FR 33797, Sept.
20, 1974, as amended at 40 FR 2179, Jan. 10,
1975]

§ 712.504 Direct Federal acquisition.

(a) Title 23 U.S.C. 101(a), 107, and
210(e) authorize Federal acquisition of
lands and interests in lands for any
project authorized for Interstate, de-
fense Access or Forest highways where
the State is unable to acquire the re-
quired rights-of-way or it is unable to
obtain possession with sufficient
promptness.

(b) To enable the FHWA to make the
necessary findings to proceed with the
acquisition of the rights-of-way, the
SHD’s written application for Federal
acquisition shall include:

(1) Justification for the Federal ac-
quisition of the lands or interests in
lands;

(2) The date FHWA authorized the
SHD to commence right-of-way acqui-
sition, the date the project was ad-
vanced to Stage 2 program status, the
date of the project agreement and a
statement that the agreement contains
the provisions required by sections
108(a), 108(b), and 111 of Title 23, U.S.C.;

(3) The necessity for acquisition of
the particular lands under request;

(4) A statement of the specific inter-
ests in lands to be acquired, including
the proposed treatment of control of
access;

(5) The SHD’s intentions with respect
to the acquisition, subordination, or
exclusion of outstanding interests,
such as minerals and utility ease-
ments, in connection with the proposed
acquisition;

(6) A statement on compliance with
the provisions of part 771 of this chap-
ter;
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(7) Adequate legal descriptions, plats,
appraisals, and title data;

(8) An outline of the negotiations
which have been conducted by the
agency with landowners;

(9) An agreement that the SHD will
pay its pro rata share of costs, includ-
ing but not limited to those set forth
in § 712.504(f) incurred in the acquisi-
tion of, or the attempt to acquire
rights-of-way; and

(10) A statement that assures compli-
ance with the applicable provisions of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (42 U.S.C. 4601, et seq.).

(c) If the landowner tenders a right-
of-entry at any time before the FHWA
makes a determination that the SHD is
unable to acquire the rights-of-way
with sufficient promptness, the SHD is
legally obligated to accept such tender
and the FHWA may not proceed with
Federal acquisition.

(d) If the SHD obtains title to a par-
cel prior to the filing of the Declara-
tion of Taking, it shall notify the
FHWA and immediately furnish the ap-
propriate U.S. Attorney with a dis-
claimer together with a request that
the action against the landowner be
dismissed (ex parte) from the pro-
ceeding and the estimated just com-
pensation deposited into the registry of
the Court for the affected parcel be
withdrawn after the appropriate mo-
tions are approved by the Court.

(e) When the United States obtains a
court order granting possession of the
real property, the FHWA shall author-
ize the SHD to take over supervision of
the property. The authorization shall
include, but need not be limited to, the
following:

(1) The right to take possession of
unoccupied properties;

(2) The right to give 90 days notice to
owners to vacate occupied properties
and the right to take possession of
such properties when vacated;

(3) The right to permit continued oc-
cupancy of a property until it is re-
quired for construction and, in those
instances where such occupancy is to
be for a substantial period of time, the
right to enter into rental agreements,
as appropriate, to protect the public in-
terest;

(4) The right to request assistance
from the U.S. Attorney in obtaining
physical possession where an owner de-
clines to comply with the court order
of possession;

(5) The right to clear improvements
and other obstructions;

(6) Instructions that the U.S. Attor-
ney be notified prior to actual clearing,
so as to afford him an opportunity to
view the lands and improvements, to
obtain appropriate photographs, and to
secure appraisals in connection with
the preparation of the case for trial;

(7) The requirement for appropriate
credits to the United States for any net
salvage or net rentals obtained by the
State, as in the case of right-of-way ac-
quired by the State for Federal-aid
projects; and

(8) Instructions that the authority
granted to the SHD is not intended to
preclude the U.S. Attorney from taking
action, before the SHD has made ar-
rangements for removal, to reach a set-
tlement with the former owner which
would include provision for removal.

(f) If the Federal Government initi-
ates condemnation proceedings against
the owner of real property in a Federal
Court and the final judgment is that
the Federal agency cannot acquire the
real property by condemnation, or the
proceeding is abandoned, the court is
required by law to award such a sum to
the owner of the real property as will
in the opinion of the court reimburse
him for his reasonable costs, disburse-
ments, and expenses, including reason-
able attorney, appraisal, and engineer-
ing fees, actually incurred because of
the condemnation proceedings.

(g) As soon as practicable after the
date of payment of the purchase price
or the date of deposit in court of funds
to satisfy the award of the compensa-
tion in a Federal condemnation, the
FHWA shall reimburse the owner to
the extent deemed fair and reasonable,
the following costs:

(1) Recording fees, transfer taxes, and
similar expenses incidental to con-
veying such real property to the United
States;

(2) Penalty costs for prepayment of
any preexisting recorded mortgage en-
tered into in good faith encumbering
such real property; and
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(3) The pro rata portion of real prop-
erty taxes paid which are allocable to a
period subsequent to the date of vest-
ing title in the United States or the ef-
fective date of possession, whichever is
the earlier.

(h) The lands or interests in lands,
acquired under these provisions, will be
conveyed to the State or the appro-
priate political subdivision thereof,
upon agreement by the SHD, or said
subdivision to:

(1) Maintain control of access where
applicable;

(2) Accept title thereto;
(3) Maintain the project constructed

thereon;
(4) Abide by any conditions which

may be set forth in the deed; and
(5) Notify FHWA at the appropriate

time that all the conditions have been
performed by the State.

(i) The Deed from the United States
to the State, or to the appropriate po-
litical subdivision thereof, shall in-
clude the conditions required by 49
CFR part 21. The deed shall be recorded
by the grantee in the appropriate land
record office, and the FHWA shall be
advised of the recording date.

[39 FR 32604, Sept. 10, 1974, as amended at 41
FR 9321, Mar. 4, 1976]

APPENDIX 1 TO SUBPART E OF PART 712—
APPLICATION FOR FEDERAL LAND
TRANSFERS

(1) Preparation of application
The State’s application, referenced in

§ 712.503, shall include or be accompanied by
the following information:

(a) The purpose for which the lands are to
be used.

(b) The estate or interest in the land re-
quired by State statute.

(c) The Federal-aid project number.
(d) The name of the Federal agency exer-

cising jurisdiction over the land and identity
of the installation or activity in possession
of the land.

(e) A commitment to construct the high-
way on or to remove materials from the
lands to be transferred within a period of not
more than 10 years following the transfer of
the lands to the State.

(f) A map showing the survey of the lands
to be acquired.

(g) A legal description of the lands desired.
(h) A statement on compliance with the

National Environmental Policy Act of 1969
(42 U.S.C. 4332, et seq.), the Historic Preserva-
tion Act (16 U.S.C. 470(f)), and with provi-

sions for Preservation of Parklands (49
U.S.C. 1653(f)), if applicable.

(2) Submission of application.

The application referenced in § 712.503 shall
be submitted to FHWA, except as otherwise
prescribed herein. Certain Federal agencies
have special legislation for granting rights-
of-way over lands under their jurisdictions
and may proceed under their own laws. In
those cases, the SHD should file its applica-
tion directly with the Federal agency. Al-
though they have special authority, the Fed-
eral agencies sometimes wish to proceed
under 23 U.S.C. 107(d) and 317 and, in such
cases, the application should be filed with
the FHWA. The agencies having special au-
thority which would permit the State to file
its application directly are as follows:

(a) Bureau of Indian Affairs. Application
should be submitted directly to the Bureau
of Indian Affairs, Washington, DC, for rights-
of-way across tribal lands or individually
owned lands held in trust by the United
States or encumbered by Federal restric-
tions. All other lands held by the Bureau of
Indian Affairs are transferred under 23 U.S.C.
107(d) and 317.

(b) Army or Air Force. State should submit
its application directly to the installation
commander and the appropriate District En-
gineer, Corps of Engineers, Department of
the Army.

(c) Navy. State should submit its applica-
tion directly to the District Public Works
Officer of the Naval District involved.

(d) Veterans Administration. State should
submit its application directly to the Direc-
tor, Veterans Administration, Washington,
DC.

[39 FR 32604, Sept. 10, 1974]

Subpart F—Functional Replace-
ment of Real Property in Pub-
lic Ownership

SOURCE: 39 FR 33312, Sept. 17, 1974, unless
otherwise noted.

§ 712.601 Purpose.
This regulation prescribes Federal

Highway Administration (FHWA) poli-
cies on functional replacement of real
property in public ownership.

§ 712.602 Applicability.
The provisions of this regulation are

applicable, to the extent practicable
under State law, to all States and po-
litical subdivisions thereof that ac-
quire real property for any highway or
highway related project in which Fed-
eral funds will participate in any part
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of the right-of-way costs of the project.
The provisions of this regulation do
not apply to real property owned by
utilities or railroads.

§ 712.603 Federal lands.
Acquisition of real property in Fed-

eral ownership shall be in accordance
with FHWA regulations on Federal
land transfers in 23 CFR 712.501 et seq.

§ 712.604 Functional replacement.
(a) Where the State highway depart-

ment (SHD) so requests, and can, pur-
suant to State law, incur costs for the
functional replacement of real prop-
erty in public ownership, Federal funds
may participate in such replacement
costs provided that it is demonstrated,
and FHWA concurs, that functional re-
placement is in the public interest. Ap-
plication of functional replacement
procedures is at the SHD’s election,
subject to FHWA approval of a SHD’s
request.

(b) For the purpose of this regula-
tion, functional replacement is defined
as the replacement of real property, ei-
ther lands or facilities, or both, ac-
quired as a result of a highway or high-
way related project with lands or fa-
cilities, or both, which will provide
equivalent utility.

(c) Application of this policy, and
Federal participation in costs pursuant
thereto require that:

(1) The property to be functionally
replaced is in public ownership,

(2) State law permits the incurrence
of functional replacement costs,

(3) FHWA has concurred that func-
tional replacement is in the public in-
terest,

(4) FHWA has granted authorization
to proceed on such basis prior to incur-
rence of costs,

(5) The functional replacement actu-
ally takes place, and the costs of re-
placement are actually incurred, and

(6) Replacement sites and construc-
tion are in compliance with existing
codes, laws, and zoning regulations for
the area in which the facility is lo-
cated.

§ 712.605 Federal participation.
(a) Federal funds may participate in

functional replacement costs on the
following basis:

(1) The actual functional replace-
ment cost of the facilities required to
be replaced, and

(2) The appraised current fair market
value of the land to be acquired for
highway purposes when the owning
agency has land on which to relocate
the facilities, or the reasonable costs of
acquiring a functionally equivalent
substitute site where lands in the same
public ownership are not available or
suitable.

(b) Costs of increases in capacity and
other betterments are not eligible for
Federal participation except those nec-
essary to replace utility; those re-
quired by existing codes, laws, and zon-
ing regulations; and those related to
reasonable prevailing standards for the
type of facility being replaced.

(c) Where it is found that the ap-
praised fair market value of the prop-
erty to be acquired exceeds the cost of
functional replacement. Federal funds
may participate in the fair market
value amount.

§ 712.606 Procedures.
(a) During the early stages of project

development, SHD officials should
meet with the owning agency to dis-
cuss the effect of a possible acquisition
and potential application of functional
replacement procedures. The results of
discussions and decisions concerning
functional replacement should be in-
cluded in negative declarations and en-
vironmental impact and section 4(f)
statements if required on a project.

(b) At the earliest practicable time,
the SHD shall have the property ap-
praised and establish an amount it be-
lieves to be just compensation, and
shall advise the owning agency of the
amount established. Subject to the re-
quirements of this regulation, the own-
ing agency has the option of accepting
the amount of compensation estab-
lished by the appraisal process or ac-
cepting functional replacement. The
owning agency may waive its right to
have an estimate of compensation es-
tablished by the appraisal process if it
prefers functional replacement.

(c) If the owning agency desires func-
tional replacement, it should initiate a
formal request to the SHD, and fully
explain why it would be in the public
interest.
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(d) If the SHD agrees that functional
replacement is necessary and in the
public interest, it must submit a spe-
cific request for FHWA concurrence.
The request should include:

(1) Cost estimate data relative to
contemplated solutions,

(2) Agreements reached at meetings
between the SHD and the owning agen-
cy, and

(3) An explanation of the basis for its
request.
The request shall include a statement
that replacement property will be ac-
quired in accordance with the provi-
sions of the Uniform Relocation Assist-
ance and Real Property Acquisition
Policies Act of 1970 and applicable
FHWA regulations.

(e) After concurrence by FHWA that
functional replacement is in the public
interest, FHWA may, at SHD request,
authorize the SHD to proceed with the
acquisition of the substitute site and
to proceed with physical construction
of minor structures, or, in the case of
major improvements, to proceed with
development of detailed plans, speci-
fications and estimates.

(f) The plans, specifications, and esti-
mates, and modifications thereof, shall
be submitted to FHWA for review and
approval in accordance with estab-
lished procedures. Where major im-
provements are involved, advertising
for bids and letting of the contract to
construct the replacement facility may
follow the general procedures utilized
by the owning agency, if acceptable to
the SHD and FHWA. The submission,
where applicable, shall include provi-
sions for SHD inspection during con-
struction of the replacement facility.

(g) Prior to FHWA concurrence in the
awarrd for actual construction, an
agreement shall be entered into setting
forth the rights, obligations and duties
of each party with regard to the fac-
ulty being acquired, the acquisition of
the replacement site, and the construc-
tion of the replacement facility. The
executed agreement shall also set forth
how the costs of the new facility are to
be shared between the parties.

(h) The SHD’s request for final pay-
ment shall include:

(1) A statement signed by an appro-
priate official of the owning agency
and the SHD certifying that the cost of

the replacement facility has actually
been incurred in accordance with the
provisions of the executed agreement.

(2) The statement shall also certify
that a final inspection of the facility
was made by the SHD and owning
agency and that the SHD is released
from any further responsibility.

Subpart G—Right-of-Way
Revolving Fund

§ 712.701 Purpose.

To prescribe Federal Highway Ad-
ministration (FHWA) policy and proce-
dure for the advance acquisition of
rights-of-way using the right-of-way
revolving fund established under 23
U.S.C. 108(c).

[39 FR 26421, July 19, 1974. Redesignated at 39
FR 28629, Aug. 9, 1974]

§ 712.702 Policies.

(a) A revolving fund has been estab-
lished for the purpose of acquiring
rights-of-way for future construction of
highways on any Federal-aid system.

(b) The funds advanced may be used
to pay the entire costs (State and Fed-
eral share) of projects for the acquisi-
tion of rights-of-way, including related
moving and relocation payments and
last resort housing, utility relocations,
and the net cost to the State of prop-
erty management. Advancement of
cash, repayment of cash, and account-
ing requirements shall be in accord-
ance with 23 CFR part 130, subpart D.

(c) Revolving funds and obligational
authority will be allocated by FHWA
to individual projects on a need-for-
and-ability-to-use basis.

(d) Actual construction of a highway
on rights-of-way, with respect to which
revolving funds are advanced, shall be
commenced within a period of not less
than 2 years nor more than 10 years fol-
lowing the end of the fiscal year in
which the advance of funds is made to
the right-of-way project, unless FHWA
in its discretion shall provide an ear-
lier or later termination date.

[39 FR 26421, July 19, 1974. Redesignated at 39
FR 28629, Aug. 9, 1974, and amended at 41 FR
9321, Mar. 4, 1976; 41 FR 24347, June 16, 1976]
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§ 712.703 Procedures.

(a) When a State highway depart-
ment has a project it wishes to finance
from the revolving fund or additional
funds are needed for an existing revolv-
ing fund project, a letter asking for al-
location of funds shall be submitted to
FHWA.

(b) If funds are available, FHWA will
allocate them to a specific project and
authorize obligation of such funds.

(c) After the State has been advised
of fund allocation, the project shall be
programed, and right-of-way work
shall be authorized by FHWA under
regular Federal-aid procedures. Each
regular project prefix number shall be
preceded by the letter Q. The FHWA
letter of authorization to proceed shall
constitute an obligation of the right-
of-way revolving fund. Revolving fund
projects are subject to environmental,
location, and design requirements in
the same manner as regular Federal-
aid projects.

(d) All right-of-way work on revolv-
ing fund projects shall be accomplished
in accordance with procedures and re-
quirements applicable to regular Fed-
eral-aid projects.

(e) If situations should develop which
prevent work from progressing on indi-
vidual right-of-way revolving fund
projects in a timely manner, the State
shall notify FHWA so that the
obligational authority may be with-
drawn.

[39 FR 26421, July 19, 1974. Redesignated at 39
FR 28629, Aug. 9, 1974, and amended at 47 FR
10530, Mar. 11, 1982]

PART 713—RIGHT-OF-WAY—THE
PROPERTY MANAGEMENT FUNC-
TION

Subpart A—Property Management

Sec.
713.101 Purpose.
713.102 Applicability.
713.103 Policies and procedures.

Subpart B—Management of Airspace

713.201 Purpose.
713.202 Applicability.
713.203 Definition.
713.204 Policies.
713.205 Inventory.

Subpart C—Disposal of Rights-of-Way

713.301 Purpose.
713.302 Applicability.
713.303 Definitions.
713.304 General requirements.
713.305 Application for approval.
713.306 Excess right-of-way resulting from

plan changes.
713.307 Credit to Federal funds.
713.308 Uneconomic remnants.

AUTHORITY: 23 U.S.C. 101(a), 142(f), 156, and
315; 42 U.S.C. 4633 and 4651–4655; 23 CFR 1.32;
49 CFR 1.48 (b) and (cc), 18.31 and parts 21 and
24.

SOURCE: 39 FR 34651, Sept. 27, 1974, unless
otherwise noted.

Subpart A—Property Management

§ 713.101 Purpose.

This subpart prescribes Federal High-
way Administration (FHWA) policies
and procedures for the management of
real property acquired in connection
with Federal-aid highway projects.

§ 713.102 Applicability.

The policies in § 713.103 are applicable
to all State and political subdivisions
thereof that manage real property ac-
quired for any highway or highway re-
lated project in which Federal funds
will participate in any part of the
right-of-way costs of the project.
States are encouraged to adopt these
procedures for all projects in which
Federal funds will participate in any
part of the project.

[50 FR 34093, Aug. 23, 1985]

§ 713.103 Policies and procedures.

(a) The State highway department
(SHD) shall establish property manage-
ment policies and procedures that will
assure control and administration of
lands and improvements acquired for
right-of-way purposes. These proce-
dures shall establish:

(1) Property records showing:
(i) An inventory of all improvements

acquired as a part of the right-of-way;
(ii) An accounting of the property

management expenses and the rental
payments received; and

(iii) An accounting of the disposition
of improvements and the recovery pay-
ments received.
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1 The Federal-Aid Highway Program Man-
ual may be examined at the Federal Highway
Administration; 400 7th Street SW., Wash-
ington, DC 20590.

2 The FHWA Labor Compliance Manual
may be examined at the Federal Highway
Administration; 400 7th Street SW., Wash-
ington, DC 20590.

(2) Methods for accomplishing the
clearing of right-of-way when such
clearance is performed separately from
the contract for the physical construc-
tion of the project.

(3) The methods for managing the ro-
dent control program.

(4) The methods for employing pri-
vate firms or public agencies for the
management of real property.

(5) The methods for accomplishing
the disposition of improvements
through resale, salvage, owner reten-
tion, or other means.

(b) [Reserved]
(c) Property management activities

shall be handled in a manner con-
sistent with the public interest and de-
signed to reflect the maximum long-
range public benefit.

(d) The acquiring agency is respon-
sible for the preservation of the im-
provements and for reasonable safety
measures when it has acquired owner-
ship and possession of the property.

(e) Clearing acquired improvements
under a clearing contract is considered:

(1) A right-of-way item when the
clearing is performed separately from
the contract for physical construction.
The applicability of the provisions of
volume 6, chapter 4, of the Federal-Aid
Highway Program Manual 1 shall be de-
termined in accordance with the cri-
teria set forth for the requirement of
wage determinations in the FHWA
Labor Compliance Manual. 2

(2) A construction item within the
provisions of volume 6, chapter 4, of
the Federal-Aid Highway Program
Manual 2 when the clearing is per-
formed as a part of the physical con-
struction contract.

(f) Rodent control procedures shall
assure that the acquiring agency:

(1) Determines and documents the
need for extermination services
through periodic field inspections.

(2) Coordinates with other interested
agencies, such as State, county, and
city health departments, and

(3) Completes required extermination
measures prior to demolition or re-
moval of improvements.

(g) Acquired rights-of-way shall be
maintained in a manner which will pre-
vent or correct problems such as illegal
dumping or disposal of rubble, debris,
and garbage on cleared Federal-aid
highway right-of-way until needed for
construction.

(h) Where the acquired right-of-way
includes areas for future construction,
in addition to that required for imme-
diate construction, the SHD may per-
mit or lease the temporary use of this
area until it is needed for highway pur-
poses. The SHD may allow this tem-
porary use when:

(1) The SHD has approved temporary
right-of-way limits within the overall
right-of-way in accordance with SHD
procedures approved by the FHWA;

(2) The integrity and safety of the
highway facility constructed elsewhere
on the right-of-way are assured; and

(3) There is no decrease in the extent
of access control to the highway facil-
ity constructed elsewhere on the right-
of-way.

[39 FR 34651, Sept. 27, 1974, as amended at 50
FR 34093, Aug. 23, 1985; 59 FR 25327, May 16,
1994]

Subpart B—Management of
Airspace

§ 713.201 Purpose.

To prescribe Federal Highway Ad-
ministration (FHWA) policies relating
to the management of airspace on Fed-
eral-aid highway systems for non-
highway purposes.

§ 713.202 Applicability.

(a) The provisions of this subpart
apply to the use of airspace on the Fed-
eral-aid highway systems, except as
provided in paragraph (b) of this sec-
tion.

(b) This subpart does not apply to
railroads and public utilities which
cross or otherwise occupy Federal-aid
highway rights-of-way, nor to reloca-
tions of railroads or utilities for which
reimbursement is claimed under sub-
parts H and E of part 140 of this chap-
ter; joint development and multiple
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3 The Federal-Aid Highway Program Man-
ual may be examined at the Federal Highway
Administration; 400 7th Street SW., Wash-
ington, DC 20590.

use of highway rights-of-way as cov-
ered in volume 7, chapter 7, section 8 of
the Federal-Aid Highway Program
Manual; 3 and bikeways and pedestrian
walkways as covered in part 652 of this
chapter.

§ 713.203 Definition.
Air space, as used in this subpart, is

that space located above, at, or below
the highway’s established gradeline,
lying within the approved right-of-way
limits.

§ 713.204 Policies.
(a) Where a State highway depart-

ment (SHD) has acquired sufficient
legal right, title, and interest in the
right-of-way of a highway on a Federal-
aid system to permit the use of certain
airspace for nonhighway purposes, and
where such airspace is not required
presently or in the foreseeable future
for the safe and proper operation and
maintenance of the highway facility,
the right to temporary or permanent
occupancy or use of such airspace may
be granted by the SHD subject to prior
FHWA approval.

(b) The airspace required to accom-
modate foreseeable future expansion of
the highway facility may not be used
for nonhighway purposes except under
the provisions of subpart A of this part,
relating to property management.

(c) In any case where sufficient land
exists within the publicly acquired
rights-of-way of any Federal-aid high-
way system to accommodate needed
rail or nonhighway public mass transit
facilities and where this can be accom-
plished without impairing automotive
safety or future highway improve-
ments, the FHWA may authorize a
SHD to make such lands and rights-of-
way available without charge to a pub-
licly owned mass transit authority for
such purposes whenever it may deem
that the public interest will be served
thereby.

(d) If found to be consistent with
highway designs, any portion of right-
of-way may be used for green strips,
small parks, play areas, parking or

other highway related public use, or for
any other public or quasi-public use
which would assist in integrating the
highway into the local environment
and enhancing other publicly supported
programs. Normally, the SHD should
retain supervision and jurisdiction over
such lands but could enter into agree-
ments with local political subdivisions
relative thereto.

(e) An individual, company, organiza-
tion, or public agency desiring to use
airspace as defined herein shall submit
an application therefor to the SHD in a
manner and form deemed appropriate
by the SHD. Applications, including a
proposed airspace agreement, shall be
forwarded to the FHWA together with
SHD recommendations for approval
and any necessary supplemental infor-
mation. The submission shall affirma-
tively provide for adherence to all pol-
icy requirements contained in this sub-
part where such are appropriate to the
intended use.

(f) All nonhighway use of airspace
shall be covered by a properly executed
airspace agreement. The agreement
shall contain the following:

(1) The party responsible for devel-
oping and operating the airspace.

(2) A general statement of the pro-
posed use.

(3) The general design for the use of
the space, including any facilities to be
constructed, and such maps, plans, or
sketches as are necessary to set out
pertinent features in relation to the
highway facility.

(4) A detailed three-dimensional de-
scription of the space to be used, ex-
cept when the surface area beneath an
elevated highway structure or adjacent
to a highway roadway is to be used for
recreation, public park, beautification,
parking of motor vehicles, public mass
transit facilities, and other similar
uses. In such cases, a metes and bounds
description of the surface area, to-
gether with appropriate plans or cross
sections clearly defining the vertical
use limits may be furnished in lieu of a
three-dimensional description.

(5) Provision that any significant re-
vision in the design or construction of
a facility described in subsection 5f(3)
above shall receive prior approval by
the SHD subject to concurrence by the
FHWA.
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4 Appendix ‘‘C’’ of the State’s Civil Rights
Assurances may be examined at any office of
the State Highway Department or at the
Federal Highway Administration; 400 7th
Street SW., Washington, DC 20590.

(6) Provision that any change in the
authorized use of airspace shall receive
prior approval by the SHD subject to
concurrence by the FHWA.

(7) Provision that such airspace shall
not be transferred, assigned, or con-
veyed to another party without prior
SHD approval subject to concurrence
by the FHWA.

(8) Provision that the agreement will
be revocable in the event that the air-
space facility ceases to be used or is
abandoned.

(9) Provision for the agreement to be
revoked if the agreement is violated
and such violation is not corrected
within a reasonable length of time
after written notice of noncompliance
has been given. Further, that in the
event the agreement is revoked and the
SHD deems it necessary to request the
removal of the facility occupying the
airspace, the removal shall be accom-
plished by the responsible party in a
manner prescribed by the SHD at no
cost to the FHWA. An exception to this
provision is permitted when the im-
provements revert to the State upon
termination of the agreement.

(10) When deemed necessary by the
SHD or the FHWA, provision for ade-
quate insurance by the responsible
party for the payment of any damages
which may occur during or after con-
struction of the airspace facilities to
hold the State harmless. Exception to
this requirement may be made where
the proposal is for the use by a public
or quasi-public agency, when such
agency is assigned the specific respon-
sibility for payment of any related
damages occurring to the highway fa-
cility and to the public for personal in-
jury, loss of life, and property damage.

(11) Provision for the SHD and au-
thorized FHWA representatives to
enter the airspace facility for the pur-
pose of inspection, maintenance, or re-
construction of the highway facility
when necessary.

(12) Provision that the facility to oc-
cupy the airspace will be maintained so
as to assure that the structures and the
area within the highway right-of-way
boundaries will be kept in good condi-
tion, both as to safety and appearance,
and that such maintenance will be ac-
complished in a manner so as to cause
no unreasonable interference with

highway use. In the event the respon-
sible party fails in its maintenance ob-
ligations, there will be provision for
the SHD to enter the premises to per-
form such work.

(13) Appropriate provisions of Appen-
dix ‘‘C’’ of the State’s Civil Rights As-
surances 4 with respect to title VI of
the Civil Rights Act of 1964 and 49 CFR
part 21.

(g) Use of air space beneath the es-
tablished gradeline of the highway
shall provide sufficient vertical and
horizontal clearances for the construc-
tion, operation, maintenance, ventila-
tion, and safety of the highway facil-
ity.

(h) The proposed use of airspace
above the established gradeline of the
highway shall not, at any point be-
tween two points established 15 feet be-
yond the two outer edges of the geo-
metric section (highway prism) of the
highway, extend below a horizontal
plane which is at least 16 feet 4 inches
above the gradeline of the highway, or
the minimum vertical clearance plus 4
inches as approved by the State, except
as necessary for columns, foundations
or other support structures. Where con-
trol and directional signs needed for
the highway are to be installed beneath
an overhead structure, vertical clear-
ance will be at least 20 feet from the
gradeline of the highway to the lowest
point of the soffit of the overhead
structure. Exceptions to the lateral
limits set forth above, when justified
by the SHD, may be considered on an
individual basis by the FHWA.

(i) Piers, columns, or any other por-
tion of the airspace structure shall not
be erected in a location which will
interfere with visibility or reduce sight
distance or in any other way interfere
materially with the safety and free
flow of traffic on the highway facility.

(j) The structural supports for the
airspace facility shall be located to
clear all horizontal and vertical dimen-
sions established by the SHD. Supports
shall be clear of the shoulder or safety
walks of the outer roadway. However,
supports may be located in the median

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00354 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



361

Federal Highway Administration, DOT § 713.204

or outer separation when the SHD de-
termines and the FHWA concurs that
such medians and outer separations are
of sufficient width. All supports are to
be back of or flush with the face of any
wall at the same location. Supports
shall be adequately protected by means
acceptable to the SHD and the FHWA.
No supports shall be located in the
ramp gores, or in a position so as to
interfere with the signing necessary for
the proper use of the ramp.

(k) The use of airspace shall not re-
sult in either highway or nonhighway
users being unduly exposed to haz-
ardous conditions because of highway
location, design, maintenance, and op-
eration features.

(l) Appropriate safety precautions
and features necessary to minimize the
possibility of injury to users of either
the highway facility or airspace due to
traffic accidents occurring on the high-
way or accidents resulting from non-
highway uses shall be provided. Air-
space facilities shall not be approved
for construction over or under the
highways, unless the plans therefor
contain adequate provisions, accept-
able to the SHD and the FHWA, for
evacuation of the structures or facili-
ties in case of a major accident endan-
gering the occupants of such structures
or facilities.

(m) Any airspace facility shall be fire
resistant in accordance with the provi-
sions of the local applicable building
codes found to be acceptable by the
SHD and the FHWA. Such airspace fa-
cility shall not be used for the manu-
facture or storage of flammable, explo-
sive, or hazardous material or for any
occupation which is deemed by the
SHD or the FHWA to be a hazard to
highway or nonhighway users. Pro-
posals involving the construction of
improvements in airspace should be ap-
proved by the State authority respon-
sible for fire protection standards. In
cases where the SHD or the FHWA
questions the acceptability of the ex-
isting code, conformance with a na-
tionally accepted model building code
will be required.

(n) No structure or structures built
over a highway facility shall occupy
more length of the highway than will
permit adequate natural ventilation of
the enclosed section of the highway for

the conditions at the location, assum-
ing a volume of traffic equal to capac-
ity. Each such covered length shall be
preceded and followed by uncovered
lengths of highway that will safely af-
fect natural ventilation. The SHD shall
determine such lengths for each par-
ticular case, subject to FHWA concur-
rence. Exceptions may be considered
when complete tunnel ventilation is
provided. Unless tunnel ventilation is
provided, structures over highways
shall be so designed and constructed as
to facilitate natural ventilation of the
highway. To this end, the underside
and any supports for such structures
shall have smooth and easily cleanable
surfaces. Supports for such structures
shall leave as much open space on the
sides of the highway as feasible. Such
space shall be appropriately graded
where deemed necessary or desirable by
the SHD.

(o) The design, occupancy, and use of
any structure over or under a highway
facility shall be such that neither the
use, safety, appearance, nor the enjoy-
ment of the highway will be adversely
affected by fumes, vapors, odors, drip-
pings, droppings, or discharges of any
kind therefrom.

(p) On-premise signs, displays, or de-
vices may be erected on structures oc-
cupying highway airspace, but shall be
restricted to those indicating owner-
ship and type of on-premise activities
and shall be subject to regulation by
the SHD and the FHWA with respect to
number, size, location, and design.

(q) Construction of any structure
above or below a highway facility shall
not require any temporary or perma-
nent change in alignment or profile of
an existing highway without prior ap-
proval by the SHD and the FHWA.

(r) Where either the SHD or the
FHWA is of the opinion that the pro-
posed use of airspace requires changes
in or additions to existing highway fa-
cilities for the proper operation and
maintenance of highways, such facili-
ties shall be provided without cost to
Federal funds. There may be exception
to this policy when the proposed use is
for highway related or other public or
quasi-public use which would assist in
integrating the highway into the local
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5 The Federal-Aid Highway Program Man-
ual may be examined at the Federal Highway
Administration; 400 7th Street SW., Wash-
ington, DC 20590.

environment and enhance other pub-
licly supported programs. This provi-
sion is not intended to expand existing
limitations upon expenditures from the
highway trust fund, nor is it intended
to conflict with the provisions of vol-
ume 7, chapter 7, section 8, of the Fed-
eral-Aid Highway Program Manual, 5

relating to joint development of high-
way corridors and multiple use of road-
way properties.

(s) Proposed airspace facilities shall
be designed and constructed in a man-
ner which will permit access to the
highway facility for the purpose of in-
spection, maintenance, and reconstruc-
tion when necessary.

(t) Permission shall not be granted
for any use of airspace which does not
conform with the provisions of current,
appropriate Federal Aviation Adminis-
tration regulations.

(u) Approval for the use and occu-
pancy of highway right-of-way for the
parking of motor vehicles shall be
granted only if proper consideration
has been given to the need for the fol-
lowing:

(1) Parking design or arrangement to
assure orderly and functional parking.

(2) Plantings or other screening
measures to improve the esthetics and
appearance of the area.

(3) Surfacing, lighting, fencing, strip-
ing, curbs, wheel stops, pier protection
devices, etc.

(4) Access for fire protection and fire
fighting equipment.

(v) Disposition of income received
from the authorized use of airspace
shall be the SHD’s responsibility and
credit to Federal funds is not required.

§ 713.205 Inventory.

The SHD shall maintain an inventory
of all authorized uses of airspace. This
inventory which shall be available for
review by appropriate Federal and
State agencies shall include but not be
limited to the following items for each
authorized use of airspace:

(a) Location by project, survey sta-
tion, or other appropriate method.

(b) Identification of the authorized
user of the airspace.

(c) A three-dimensional description
or a metes and bounds description.

(d) As-built construction plans of the
highway facility at the location where
the use of airspace was authorized.

(e) Pertinent construction plans of
the facility authorized to occupy the
airspace.

(f) A copy of the executed airspace
agreement.

Subpart C—Disposal of Rights-of-
Way

§ 713.301 Purpose.

This subpart prescribes Federal High-
way Administration (FHWA) policies
and procedures for disposal of portions
of highway rights-of-way no longer
needed for highway purposes.

§ 713.302 Applicability.

(a) The provisions of this subpart
apply to disposals of rights-of-way
where Federal-aid highway funds have
participated in either the right-of-way
or physical construction costs of a
project.

(b) The provisions of this subpart do
not apply to the matters covered in
part 620, subpart B of this chapter.

(1) Where a section of highway in-
cluding the right-of-way is abandoned;

(2) Where only changes in access con-
trol are involved; and

(3) To relinquishments of highway fa-
cilities for continued use for highway
purposes.

(c) The provisions of this section do
not apply:

(1) Where whole sections of the Inter-
state System are withdrawn under the
provisions of 23 U.S.C. 103(e)(2) and (4),
or

(2) Where real property has been ac-
quired for planned highway purposes,
but because of environmental concerns,
widespread public objections, or other
similar considerations, the State high-
way department (SHD) or other appro-
priate State authority determines not
to construct the planned highway facil-
ity.

[39 FR 34651, Sept. 27, 1974, as amended at 40
FR 3767, Jan. 24, 1975; 41 FR 9321, Mar. 4, 1976]
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6 Appendix ‘‘C’’ of the State’s Civil Rights
Assurances may be examined at any office of
the State Highway Department or at the
Federal Highway Administration; 400 7th
Street, SW., Washington, DC 20590.

§ 713.303 Definitions.
For purposes of this subpart the fol-

lowing definitions apply:
(a) Disposal. The conveyance for uses

other than for highways of unneeded
portions of highway rights-of-way (in
contrast to relinquishment, which is
the conveyance of a portion of a high-
way right-of-way or facility by a State
highway department (SHD) to another
government agency for highway use).

(b) Final acceptance. (1) On Federal-
aid construction projects, the date of
acceptance of the physical construc-
tion by FHWA; and

(2) On Federal-aid right-of-way
projects, where there is no Federal-aid
construction, the date the FHWA de-
termines to be the date of completion
of the acquisition of the right-of-way
authorized by FHWA to be acquired for
the project.

§ 713.304 General requirements.
(a) The conveyance may be to any

public entity or private party.
(b) When disposal of unneeded por-

tions of highway rights-of-way involve
a change in the access control line,
provisions of part 620, subpart B of this
chapter also apply.

(c) Federal, State and local conserva-
tion, recreation, park, or other appro-
priate agencies shall be afforded the
opportunity to acquire by purchase or
donation in accordance with the State
law, tracts of right-of-way being con-
sidered for disposal when there is indi-
cation that such tracts have a present
or potential use for parks, conserva-
tion, recreational or related purposes.
The SHD shall notify the appropriate
agencies of its intention to dispose of
unneeded portions of right-of-way
which it considers to have present or
potential use for the aforementioned
purposes.

(d) Lands or interests therein are not
to be disposed of if they are suitable for
retention in order to restore, preserve,
or improve the scenic beauty and envi-
ronmental quality adjacent to the
highway.

(e) When right-of-way which has been
acquired with Federal-aid participation
is disposed of without requiring a cred-
it to Federal funds, the instrument of
conveyance shall contain appropriate
provisions of ‘‘Appendix C’’ of the

State’s title VI Civil Rights Assur-
ances 6 with respect to the Civil Rights
Act of 1964, and the Department of
Transportation Regulations (49 CFR
part 21).

[39 FR 34651, Sept. 27, 1974, as amended at 41
FR 9321, Mar. 4, 1976]

§ 713.305 Application for approval.
(a) A SHD shall submit a request to

FHWA for prior approval to dispose of
highway rights-of-way when the deter-
mination that the property is no longer
needed for highway purposes occurs
after:

(1) Final acceptance of a Federal-aid
physical construction project, where
Federal funds have participated in the
right-of-way and construction costs, or
construction costs only; or

(2) Final acceptance of a right-of-way
acquisition project where Federal-aid
highway funds do not participate in the
cost of the physical construction.

(b) The request shall include:
(1) An explanation of why the right-

of-way is not needed; and
(2) A plan which identifies the right-

of-way proposed for disposition in rela-
tion to construction features and to
the remaining right-of-way.

§ 713.306 Excess right-of-way resulting
from plan changes.

(a) Prior to final acceptance of a
project, a portion of the right-of-way
authorized by FHWA and acquired by
the SHD may become unnecessary for
the highway project. The unneeded por-
tion usually results from plan changes.
Right-of-way authorized and acquired
to a natural boundary, but not incor-
porated into the right-of-way at the
time of final acceptance of the project,
is considered to be in the nature of a
plan change.

(b) When the plan change results in
excess right-of-way, a separate request
for prior approval of disposal need not
be submitted.

(c) Where credit to Federal funds is
required in accordance with § 713.307
and the determination as to the
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unneeded right-of-way is made prior to
final acceptance of the project, the dis-
posal shall be accomplished prior to
submission of the final voucher for the
project or not later than 2 years from
the time the highway facility is opened
to traffic, whichever is earlier. How-
ever, prior to expiration of the speci-
fied time period, the SHD may request
and the FHWA may approve an exten-
sion of the time. If the property is not
sold within the approved time limit,
the cost of acquisition of the unneeded
portion must be credited to the project
if Federal reimbursement has been
made therefor.

§ 713.307 Credit to Federal funds.

(a) When right-of-way is disposed of
to another governmental agency for
public use, FHWA does not require a
charge to the agency and no credit to
Federal funds is required. If, for any
reason, there is a payment to the State
for the land transferred and Federal
funds participated in the cost of acqui-
sition of the right-of-way, the amount
received shall be credited to Federal
funds at the same pro rata share as
Federal funds participated in the cost
of acquisition of the right-of-way.

(b) If the disposal is to a part other
than a Federal, State, or local govern-
mental agency for public use, and Fed-
eral funds participated in the cost of
acquisition of the right-of-way, there
shall be a credit to Federal funds at the
same pro rata share as Federal funds
participated in the cost of acquisition
of the right-of-way. The amount cred-
ited shall be the result of disposal by
one of the following means:

(1) Public sale; or
(2) Negotiations based on current ap-

praised fair market value.
(c) When a credit to Federal funds is

required, the cost of disposition may be
deducted from the sales price.

§ 713.308 Uneconomic remnants.

(a) An uneconomic remnant incor-
porated within the right-of-way limits
loses its identity and becomes part of
the right-of-way. Should it no longer
be needed for highway purposes, dis-
posal of the area would be in the same
manner as any other portion of high-
way rights-of-way.

(b) When the uneconomic remnant is
not incorporated within the approved
right-of-way limits, no FHWA approval
to dispose of it is required. Upon dis-
posal of such remnant, a credit to Fed-
eral funds is required in accordance
with the provisions of § 713.307 of this
part.

[39 FR 34651, Sept. 27, 1974, as amended at 44
FR 73019, Dec. 17, 1979]

PART 750—HIGHWAY
BEAUTIFICATION

Subpart A—National Standards for Regula-
tion by States of Outdoor Advertising
Adjacent to the Interstate System
Under the 1958 Bonus Program

Sec.
750.101 Purpose.
750.102 Definitions.
750.103 Measurements of distance.
750.104 Signs that may not be permitted in

protected areas.
750.105 Signs that may be permitted in pro-

tected areas.
750.106 Class 3 and 4 signs within informa-

tional sites.
750.107 Class 3 and 4 signs outside informa-

tional sites.
750.108 General provisions.
750.109 Exclusions.
750.110 State regulations.

Subpart B—National Standards for
Directional and Official Signs

750.151 Purpose.
750.152 Application.
750.153 Definitions.
750.154 Standards for directional signs.
750.155 State standards.

Subpart C—[Reserved]

Subpart D—Outdoor Advertising (Acquisi-
tion of Rights of Sign and Sign Site
Owners)

750.301 Purpose.
750.302 Policy.
750.303 Definitions.
750.304 State policies and procedures.
750.305 Federal participation.
750.306 Documentation for Federal partici-

pation.
750.307 FHWA project approval.
750.308 Reports.

Subpart E—Signs Exempt From Removal in
Defined Areas

750.501 Purpose.
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750.502 Applicability.
750.503 Exemptions.

Subpart F—[Reserved]

Subpart G—Outdoor Advertising Control

750.701 Purpose.
750.702 Applicability.
750.703 Definitions.
750.704 Statutory requirements.
750.705 Effective control.
750.706 Sign control in zoned and unzoned

commercial and industrial areas.
750.707 Nonconforming signs.
750.708 Acceptance of state zoning.
750.709 On-property or on-premise adver-

tising.
750.710 Landmark signs.
750.711 Structures which have never dis-

played advertising material.
750.712 Reclassification of signs.
750.713 Bonus provisions.

SOURCE: 38 FR 16044, June 20, 1973, unless
otherwise noted.

Subpart A—National Standards for
Regulation by States of Out-
door Advertising Adjacent to
the Interstate System Under
the 1958 Bonus Program

AUTHORITY: Sec. 12, Pub. L. 85–381, 72 Stat.
95, as amended; 23 U.S.C. 131; delegation of
authority in 49 CFR 1.48(b).

§ 750.101 Purpose.
(a) In section 12 of the Federal-Aid

Highway Act of 1958, Pub. L. 85–381, 72
Stat. 95, hereinafter called the act, the
Congress declared that:

(1) To promote the safety, conven-
ience, and enjoyment of public travel
and the free flow of interstate com-
merce and to protect the public invest-
ment in the National System of Inter-
state and Defense Highways, herein-
after called the Interstate System, it is
in the public interest to encourage and
assist the States to control the use of
and to improve areas adjacent to such
system by controlling the erection and
maintenance of outdoor advertising
signs, displays, and devices adjacent to
that system.

(2) It is a national policy that the
erection and maintenance of outdoor
advertising signs, displays, or devices
within 660 feet of the edge of the right-
of-way and visible from the main-trav-
eled way of all portions of the Inter-

state System constructed upon any
part of right-of-way, the entire width
of which is acquired subsequent to July
1, 1956, should be regulated, consistent
with national standards to be prepared
and promulgated by the Secretary of
Transportation.

(b) The standards in this part are
hereby promulgated as provided in the
act.

[38 FR 16044, June 20, 1973, as amended at 39
FR 28629, Aug. 9, 1974]

§ 750.102 Definitions.
The following terms when used in the

standards in this part have the fol-
lowing meanings:

(a) Acquired for right-of-way means
acquired for right-of-way for any public
road by the Federal Government, a
State, or a county, city, or other polit-
ical subdivision of a State, by dona-
tion, dedication, purchase, condemna-
tion, use, or otherwise. The date of ac-
quisition shall be the date upon which
title (whether fee title or a lesser inter-
est) vested in the public for right-of-
way purposes under applicable Federal
or State law.

(b) Centerline of the highway means a
line equidistant from the edges of the
median separating the main-traveled
ways of a divided Interstate Highway,
or the centerline of the main-traveled
way of a nondivided Interstate High-
way.

(c) Controlled portion of the Interstate
System means any portion which:

(1) Is constructed upon any part of
right-of-way, the entire width of which
is acquired for right-of-way subsequent
to July 1, 1956 (a portion shall be
deemed so constructed if, within such
portion, no line normal or perpen-
dicular to the centerline of the high-
way and extending to both edges of the
right-of-way will intersect any right-
of-way acquired for right-of-way on or
before July 1, 1956);

(2) Lies within a State, the highway
department of which has entered into
an agreement with the Secretary of
Transportation as provided in the act;
and

(3) Is not excluded under the terms of
the act which provide that agreements
entered into between the Secretary of
Transportation and the State highway
department shall not apply to those
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segments of the Interstate System
which traverse commercial or indus-
trial zones within the boundaries of in-
corporated municipalities, as such
boundaries existed on September 21,
1959, wherein the use of real property
adjacent to the Interstate System is
subject to municipal regulation or con-
trol, or which traverse other areas
where the land use as of September 21,
1959, was clearly established by State
law as industrial or commercial.

(d) Entrance roadway means any pub-
lic road or turning roadway, including
acceleration lanes, by which traffic
may enter the main-traveled way of an
Interstate Highway from the general
road system within a State, irrespec-
tive of whether traffic may also leave
the main-traveled way by such road or
turning roadway.

(e) Erect means to construct, build,
raise, assemble, place, affix, attach,
create, paint, draw, or in any other
way bring into being or establish.

(f) Exit roadway means any public
road or turning roadway including de-
celeration lanes, by which traffic may
leave the main-traveled way of an
Interstate Highway to reach the gen-
eral road system within a State, irre-
spective of whether traffic may also
enter the main-traveled way by such
road or turning roadway.

(g) Informational site means an area or
site established and maintained within
or adjacent to the right-of-way of a
highway on the Interstate System by
or under the supervision or control of a
State highway department, wherein
panels for the display of advertising
and informational signs may be erected
and maintained.

(h) Legible means capable of being
read without visual aid by a person of
normal visual acuity.

(i) Maintain means to allow to exist.
(j) Main-traveled way means the trav-

eled way of an Interstate Highway on
which through traffic is carried. In the
case of a divided highway, the traveled
way of each of the separated roadways
for traffic in opposite directions is a
main-traveled way. It does not include
such facilities as frontage roads, turn-
ing roadways, or parking areas.

(k) Protected areas means all areas in-
side the boundaries of a State which
are adjacent to and within 660 feet of

the edge of the right-of-way of all con-
trolled portions of the Interstate Sys-
tem within that State. Where a con-
trolled portion of the Interstate Sys-
tem terminates at a State boundary
which is not perpendicular or normal
to the centerline of the highway, pro-
tected areas also means all areas inside
the boundary of such State which are
within 660 feet of the edge of the right-
of-way of the Interstate Highway in
the adjoining State.

(l) Scenic area means any public park
or area of particular scenic beauty or
historical significance designated by or
pursuant to State law as a scenic area.

(m) Sign means any outdoor sign, dis-
play, device, figure, painting, drawing,
message, placard, poster, billboard, or
other thing which is designed, in-
tended, or used to advertise or inform,
any part of the advertising or inform-
ative contents of which is visible from
any place on the main-traveled way of
a controlled portion of the Interstate
System.

(n) State means the District of Co-
lumbia and any State of the United
States within the boundaries of which
a portion of the Interstate System is
located.

(o) State law means a State constitu-
tional provision or statute, or an ordi-
nance, rule, or regulation enacted or
adopted by a State agency or political
subdivision of a State pursuant to
State constitution or statute.

(p) Trade name shall include brand
name, trademark, distinctive symbol,
or other similar device or thing used to
identify particular products or serv-
ices.

(q) Traveled way means the portion of
a roadway for the movement of vehi-
cles, exclusive of shoulders.

(r) Turning roadway means a con-
necting roadway for traffic turning be-
tween two intersection legs of an inter-
change.

(s) Visible means capable of being
seen (whether or not legible) without
visual aid by a person of normal visual
acuity.

§ 750.103 Measurements of distance.
(a) Distance from the edge of a right-

of-way shall be measured horizontally
along a line normal or perpendicular to
the centerline of the highway.
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(b) All distances under § 750.107 (a)(2)
and (b) shall be measured along the
centerline of the highway between two
vertical planes which are normal or
perpendicular to and intersect the cen-
terline of the highway, and which pass
through the termini of the measured
distance.

[38 FR 16044, June 20, 1973, as amended at 41
FR 9321, Mar. 4, 1976]

§ 750.104 Signs that may not be per-
mitted in protected areas.

Erection or maintenance of the fol-
lowing signs may not be permitted in
protected areas:

(a) Signs advertising activities that
are illegal under State or Federal laws
or regulations in effect at the location
of such signs or at the location of such
activities.

(b) Obsolete signs.
(c) Signs that are not clean and in

good repair.
(d) Signs that are not securely af-

fixed to a substantial structure, and
(e) Signs that are not consistent with

the standards in this part.

§ 750.105 Signs that may be permitted
in protected areas.

(a) Erection or maintenance of the
following signs may be permitted in
protected areas:

Class 1—Official signs. Directional or other
official signs or notices erected and main-
tained by public officers or agencies pursu-
ant to and in accordance with direction or
authorization contained in State of Federal
law, for the purpose of carrying out an offi-
cial duty or responsibility.

Class 2—On-premise signs. Signs not prohib-
ited by State law which are consistent with
the applicable provisions of this section and
§ 750.108 and which advertise the sale or lease
of, or activities being conducted upon, the
real property where the signs are located.

Not more than one such sign advertising
the sale or lease of the same property may be
permitted under this class in such manner as
to be visible to traffic proceeding in any one
direction on any one Interstate Highway.

Not more than one such sign, visible to
traffic proceeding in any one direction on
any one Interstate Highway and advertising
activities being conducted upon the real
property where the sign is located, may be
permitted under this class more than 50 feet
from the advertised activity.

Class 3—Signs within 12 miles of advertised
activities. Signs not prohibited by State law
which are consistent with the applicable pro-

visions of this section and §§ 750.106, 750.107,
and 750.108 and which advertise activities
being conducted within 12 air miles of such
signs.

Class 4—Signs in the specific interest of the
traveling public. Signs authorized to be erect-
ed or maintained by State law which are
consistent with the applicable provisions of
this section and §§ 750.106, 750.107, and 750.108
and which are designed to give information
in the specific interest of the traveling pub-
lic.

(b) A Class 2 or 3 sign, except a Class
2 sign not more than 50 feet from the
advertised activity, that displays any
trade name which refers to or identifies
any service rendered or product sold,
used, or otherwise handled more than
12 air miles from such sign may not be
permitted unless the name of the ad-
vertised activity which is within 12 air
miles of such sign is displayed as con-
spicuously as such trade name.

(c) Only information about public
places operated by Federal, State, or
local governments, natural phenomena,
historic sites, areas of natural scenic
beauty or naturally suited for outdoor
recreation and places for camping,
lodging, eating, and vehicle service and
repair is deemed to be in the specific
interest of the traveling public. For the
purposes of the standards in this part,
a trade name is deemed to be informa-
tion in the specific interest of the trav-
eling public only if it identifies or
characterizes such a place or identifies
vehicle service, equipment, parts, ac-
cessories, fuels, oils, or lubricants
being offered for sale at such a place.
Signs displaying any other trade name
may not be permitted under Class 4.

(d) Notwithstanding the provisions of
paragraph (b) of this section, Class 2 or
Class 3 signs which also qualify as
Class 4 signs may display trade names
in accordance with the provisions of
paragraph (c) of this section.

§ 750.106 Class 3 and 4 signs within in-
formational sites.

(a) Informational sites for the erec-
tion and maintenance of Class 3 and 4
advertising and informational signs
may be established in accordance with
§ 1.35 of this chapter. The location and
frequency of such sites shall be as de-
termined by agreements between the
Secretary of Transportation and the
State highway departments.
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(b) Class 3 and 4 signs may be per-
mitted within such informational sites
in protected areas in a manner con-
sistent with the following provisions:

(1) No sign may be permitted which is
not placed upon a panel.

(2) No panel may be permitted to ex-
ceed 13 feet in height or 25 feet in
length, including border and trim, but
excluding supports.

(3) No sign may be permitted to ex-
ceed 12 square feet in area, and nothing
on such sign may be permitted to be
legible from any place on the main-
traveled way or a turning roadway.

(4) Not more than one sign con-
cerning a single activity or place may
be permitted within any one informa-
tional site.

(5) Signs concerning a single activity
or place may be permitted within more
than one informational site, but no
Class 3 sign which does not also qualify
as a Class 4 sign may be permitted
within any informational site more
than 12 air miles from the advertised
activity.

(6) No sign may be permitted which
moves or has any animated or moving
parts.

(7) Illumination of panels by other
than white lights may not be per-
mitted, and no sign placed on any
panel may be permitted to contain, in-
clude, or be illuminated by any other
lights, or any flashing, intermittent, or
moving lights.

(8) No lighting may be permitted to
be used in any way in connection with
any panel unless it is so effectively
shielded as to prevent beams or rays of
light from being directed at any por-
tion of the main-traveled way of the
Interstate System, or is of such low in-
tensity or brilliance as not to cause
glare or to impair the vision of the
driver of any motor vehicle, or to oth-
erwise interfere with any driver’s oper-
ation of a motor vehicle.

[23 FR 8793, Nov. 13, 1958, as amended at 35
FR 18719, Dec. 10, 1970; 41 FR 9321, Mar. 4,
1976]

§ 750.107 Class 3 and 4 signs outside
informational sites.

(a) The erection or maintenance of
the following signs may be permitted
within protected areas, outside infor-
mational sites:

(1) Class 3 signs which are visible
only to Interstate highway traffic not
served by an informational site within
12 air miles of the advertised activity;

(2) Class 4 signs which are more than
12 miles from the nearest panel within
an informational site serving Inter-
state highway traffic to which such
signs are visible.

(3) Signs that qualify both as Class 3
and 4 signs may be permitted in ac-
cordance with either paragraph (a)(1)
or (2) of this section.

(b) The erection or maintenance of
signs permitted under paragraph (a) of
this section may not be permitted in
any manner inconsistent with the fol-
lowing:

(1) In protected areas in advance of
an intersection of the main-traveled
way of an Interstate highway and an
exit roadway, such signs visible to
Interstate highway traffic approaching
such intersection may not be permitted
to exceed the following number:

Distance from intersection Number of signs

0–2 miles ........................ 0.
2–5 miles ........................ 6.
More than 5 miles ........... Average of one sign per mile.

The specified distances shall be meas-
ured to the nearest point of the inter-
section of the traveled way of the exit
roadway and the main-traveled way of
the Interstate highway.

(2) Subject to the other provisions of
this paragraph, not more than two such
signs may be permitted within any
mile distance measured from any
point, and no such signs may be per-
mitted to be less than 1,000 feet apart.

(3) Such signs may not be permitted
in protected areas adjacent to any
Interstate highway right-of-way upon
any part of the width of which is con-
structed an entrance or exit roadway.

(4) Such signs visible to Interstate
highway traffic which is approaching
or has passed an entrance roadway may
not be permitted in protected areas for
1,000 feet beyond the furthest point of
the intersection between the traveled
way of such entrance roadway and the
main-traveled way of the Interstate
highway.

(5) No such signs may be permitted in
scenic areas.

(6) Not more than one such sign ad-
vertising activities being conducted as
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a single enterprise or giving informa-
tion about a single place may be per-
mitted to be erected or maintained in
such manner as to be visible to traffic
moving in any one direction on any one
Interstate highway.

(c) No Class 3 or 4 signs other than
those permitted by this section may be
permitted to be erected or maintained
within protected areas, outside infor-
mational sites.

§ 750.108 General provisions.
No Class 3 or 4 signs may be per-

mitted to be erected or maintained
pursuant to § 750.107, and no Class 2
sign may be permitted to be erected or
maintained, in any manner incon-
sistent with the following:

(a) No sign may be permitted which
attempts or appears to attempt to di-
rect the movement of traffic or which
interferes with, imitates or resembles
any official traffic sign, signal or de-
vice.

(b) No sign may be permitted which
prevents the driver of a vehicle from
having a clear and unobstructed view
of official signs and approaching or
merging traffic.

(c) No sign may be permitted which
contains, includes, or is illuminated by
any flashing, intermittent or moving
light or lights.

(d) No lighting may be permitted to
be used in any way in connection with
any sign unless it is so effectively
shielded as to prevent beams or rays of
light from being directed at any por-
tion of the main-traveled way of the
Interstate System, or is of such low in-
tensity or brilliance as not to cause
glare or to impair the vision of the
driver of any motor vehicle, or to oth-
erwise interfere with any driver’s oper-
ation of a motor vehicle.

(e) No sign may be permitted which
moves or has any animated or moving
parts.

(f) No sign may be permitted to be
erected or maintained upon trees or
painted or drawn upon rocks or other
natural features.

(g) No sign may be permitted to ex-
ceed 20 feet in length, width or height,
or 150 square feet in area, including
border and trim but excluding sup-
ports, except Class 2 signs not more
than 50 feet from, and advertising ac-

tivities being conducted upon, the real
property where the sign is located.

§ 750.109 Exclusions.
The standards in this part shall not

apply to markers, signs and plaques in
appreciation of sites of historical sig-
nificance for the erection of which pro-
visions are made in an agreement be-
tween a State and the Secretary of
Transportation, as provided in the Act,
unless such agreement expressly makes
all or any part of the standards appli-
cable.

§ 750.110 State regulations.
A State may elect to prohibit signs

permissible under the standards in this
part without forfeiting its rights to
any benefits provided for in the act.

Subpart B—National Standards for
Directional and Official Signs

AUTHORITY: 23 U.S.C. 131, 315, 49 U.S.C. 1651;
49 CFR 1.48(b).

§ 750.151 Purpose.
(a) In section 131 of title 23 U.S.C.,

Congress has declared that:
(1) The erection and maintenance of

outdoor advertising signs, displays, and
devices in areas adjacent to the Inter-
state System and the primary system
should be controlled in order to protect
the public investment in such high-
ways, to promote safety and rec-
reational value of public travel, and to
preserve natural beauty.

(2) Directional and official signs and
notices, which signs and notices shall
include, but not be limited to, signs
and notices pertaining to natural won-
ders, scenic and historical attractions,
which are required or authorized by
law, shall conform to national stand-
ards authorized to be promulgated by
the Secretary, which standards shall
contain provisions concerning the
lighting, size, number and spacing of
signs, and such other requirements as
may be appropriate to implement the
section.

(b) The standards in this part are
issued as provided in section 131 of title
23 U.S.C.

[38 FR 16044, June 30, 1973, as amended at 40
FR 21934, May 20, 1975]

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00363 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



370

23 CFR Ch. I (4–1–99 Edition)§ 750.152

§ 750.152 Application.
The following standards apply to di-

rectional and official signs and notices
located within six hundred and sixty
(660) feet of the right-of-way of the
Interstate and Federal-aid primary sys-
tems and to those located beyond six
hundred and sixty (660) feet of the
right-of-way of such systems, outside
of urban areas, visible from the main
traveled way of such systems and
erected with the purpose of their mes-
sage being read from such main trav-
eled way. These standards do not apply
to directional and official signs erected
on the highway right-of-way.

[40 FR 21934, May 20, 1975]

§ 750.153 Definitions.
For the purpose of this part:
(a) Sign means an outdoor sign, light,

display, device, figure, painting, draw-
ing, message, placard, poster, billboard,
or other thing which is designed, in-
tended, or used to advertise or inform,
any part of the advertising or inform-
ative contents of which is visible from
any place on the main traveled way of
the Interstate or Federal-aid primary
highway.

(b) Main traveled way means the
through traffic lanes of the highway,
exclusive of frontage roads, auxiliary
lanes, and ramps.

(c) Interstate System means the Na-
tional System of Interstate and
Defence Highways described in section
103(d) of title 23 U.S.C.

(d) Primary system means the Federal-
aid highway system described in sec-
tion 103(b) of title 23 U.S.C.

(e) Erect means to construct, build,
raise, assemble, place, affix, attach,
create, paint, draw, or in any other
way bring into being or establish.

(f) Maintain means to allow to exist.
(g) Scenic area means any area of par-

ticular scenic beauty or historical sig-
nificance as determined by the Federal,
State, or local officials having jurisdic-
tion thereof, and includes interests in
land which have been acquired for the
restoration, preservation, and enhance-
ment of scenic beauty.

(h) Parkland means any publicly
owned land which is designated or used
as a public park, recreation area, wild-
life or waterfowl refuge or historic site.

(i) Federal or State law means a Fed-
eral or State constitutional provision
or statute, or an ordinance, rule, or
regulation enacted or adopted by a
State or Federal agency or a political
subdivision of a State pursuant to a
Federal or State constitution or stat-
ute.

(j) Visible means capable of being seen
(whether or not legible) without visual
aid by a person of normal visual acu-
ity.

(k) Freeway means a divided arterial
highway for through traffic with full
control of access.

(l) Rest area means an area or site es-
tablished and maintained within or ad-
jacent to the highway right-of-way by
or under public supervision or control
for the convenience of the traveling
public.

(m) Directional and official signs and
notices includes only official signs and
notices, public utility signs, service
club and religious notices, public serv-
ice signs, and directional signs.

(n) Official signs and notices means
signs and notices erected and main-
tained by public officers or public
agencies within their territorial or zon-
ing jurisdiction and pursuant to and in
accordance with direction or authoriza-
tion contained in Federal, State, or
local law for the purposes of carrying
out an official duty or responsibility.
Historical markers authorized by State
law and erected by State or local gov-
ernment agencies or nonprofit histor-
ical societies may be considered offi-
cial signs.

(o) Public utility signs means warning
signs, informational signs, notices, or
markers which are customarily erected
and maintained by publicly or pri-
vately owned public utilities, as essen-
tial to their operations.

(p) Service club and religious notices
means signs and notices, whose erec-
tion is authorized by law, relating to
meetings of nonprofit service clubs or
charitable associations, or religious
services, which signs do not exceed 8
square feet in area.

(q) Public service signs means signs lo-
cated on school bus stop shelters,
which signs:

(1) Identify the donor, sponsor, or
contributor of said shelters;
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(2) Contain public service messages,
which shall occupy not less than 50 per-
cent of the area of the sign;

(3) Contain no other message;
(4) Are located on schoolbus shelters

which are authorized or approved by
city, county, or State law, regulation,
or ordinance, and at places approved by
the city, county, or State agency con-
trolling the highway involved; and

(5) May not exceed 32 square feet in
area. Not more than one sign on each
shelter shall face in any one direction.

(r) Directional signs means signs con-
taining directional information about
public places owned or operated by
Federal, State, or local governments or
their agencies; publicly or privately
owned natural phenomena, historic,
cultural, scientific, educational, and
religious sites; and areas of natural
scenic beauty or naturally suited for
outdoor recreation, deemed to be in the
interest of the traveling public.

(s) State means any one of the 50
States, the District of Columbia, or
Puerto Rico.

(t) Urban area means an urbanized
area or, in the case of an urbanized
area encompassing more than one
State, that part of the urbanized areas
in each such State, or an urban place
as designated by the Bureau of the Cen-
sus having a population of five thou-
sand or more and not within any ur-
banized area, within boundaries to be
fixed by responsible State and local of-
ficials in cooperation with each other,
subject to approval by the Secretary.
Such boundaries shall, as a minimum,
encompass the entire urban place des-
ignated by the Bureau of the Census.

[38 FR 16044, June 30, 1973, as amended at 40
FR 21934, May 20, 1975]

§ 750.154 Standards for directional
signs.

The following apply only to direc-
tional signs:

(a) General. The following signs are
prohibited:

(1) Signs advertising activities that
are illegal under Federal or State laws
or regulations in effect at the location
of those signs or at the location of
those activities.

(2) Signs located in such a manner as
to obscure or otherwise interfere with
the effectiveness of an official traffic

sign, signal, or device, or obstruct or
interfere with the driver’s view of ap-
proaching, merging, or intersecting
traffic.

(3) Signs which are erected or main-
tained upon trees or painted or drawn
upon rocks or other natural features.

(4) Obsolete signs.
(5) Signs which are structurally un-

safe or in disrepair.
(6) Signs which move or have any

animated or moving parts.
(7) Signs located in rest areas, park-

lands or scenic areas.
(b) Size. (1) No sign shall exceed the

following limits:
(i) Maximum area—150 square feet.
(ii) Maximum height—20 feet.
(iii) Maximum length—20 feet.
(2) All dimensions include border and

trim, but exclude supports.
(c) Lighting. Signs may be illumi-

nated, subject to the following:
(1) Signs which contain, include, or

are illuminated by any flashing, inter-
mittent, or moving light or lights are
prohibited.

(2) Signs which are not effectively
shielded so as to prevent beams or rays
of light from being directed at any por-
tion of the traveled way of an Inter-
state or primary highway or which are
of such intensity or brilliance as to
cause glare or to impair the vision of
the driver of any motor vehicle, or
which otherwise interfere with any
driver’s operation of a motor vehicle
are prohibited.

(3) No sign may be so illuminated as
to interfere with the effectiveness of or
obscure an official traffic sign, device,
or signal.

(d) Spacing. (1) Each location of a di-
rectional sign must be approved by the
State highway department.

(2) No directional sign may be lo-
cated within 2,000 feet of an inter-
change, or intersection at grade along
the Interstate System or other free-
ways (measured along the Interstate or
freeway from the nearest point of the
beginning or ending of pavement wid-
ening at the exit from or entrance to
the main traveled way).

(3) No directional sign may be lo-
cated within 2,000 feet of a rest area,
parkland, or scenic area.
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(4)(i) No two directional signs facing
the same direction of travel shall be
spaced less than 1 mile apart;

(ii) Not more than three directional
signs pertaining to the same activity
and facing the same direction of travel
may be erected along a single route ap-
proaching the activity;

(iii) Signs located adjacent to the
Interstate System shall be within 75
air miles of the activity; and

(iv) Signs located adjacent to the pri-
mary system shall be within 50 air
miles of the activity.

(e) Message content. The message on
directional signs shall be limited to the
identification of the attraction or ac-
tivity and directional information use-
ful to the traveler in locating the at-
traction, such as mileage, route num-
bers, or exit numbers. Descriptive
words or phrases, and pictorial or pho-
tographic representations of the activ-
ity or its environs are prohibited.

(f) Selection method and criteria. (1)
Privately owned activities or attrac-
tions eligible for directional signing
are limited to the following: natural
phenomena; scenic attractions; his-
toric, educational, cultural, scientific,
and religious sites; and outdoor rec-
reational areas.

(2) To be eligible, privately owned at-
tractions or activities must be nation-
ally or regionally known, and of out-
standing interest to the traveling pub-
lic.

(3) Each State shall develop specific
selection methods and criteria to be
used in determining whether or not an
activity qualifies for this type of sign-
ing. A statement as to selection meth-
ods and criteria shall be furnished to
the Secretary of Transportation before
the State permits the erection of any
such signs under section 131(c) of title
23 U.S.C., and this part.

§ 750.155 State standards.

This part does not prohibit a State
from establishing and maintaining
standards which are more restrictive
with respect to directional and official
signs and notices along the Federal-aid
highway systems than these national
standards.

[38 FR 16044, June 20, 1973, as amended at 40
FR 21934, May 20, 1975]

Subpart C—[Reserved]

Subpart D—Outdoor Advertising
(Acquisition of Rights of Sign
and Sign Site Owners)

AUTHORITY: 23 U.S.C. 131 and 315; 23 CFR
1.32 and 1.48(b).

SOURCE: 39 FR 27436, July 29, 1974, unless
otherwise noted.

§ 750.301 Purpose.
To prescribe the Federal Highway

Administration (FHWA) policies relat-
ing to Federal participation in the
costs of acquiring the property inter-
ests necessary for removal of noncon-
forming advertising signs, displays and
devices on the Federal-aid Primary and
Interstate Systems, including toll sec-
tions on such systems, regardless of
whether Federal funds participated in
the construction thereof. This regula-
tion should not be construed to author-
ize any additional rights in eminent
domain not already existing under
State law or under 23 U.S.C. 131(g).

§ 750.302 Policy.
(a) Just compensation shall be paid

for the rights and interests of the sign
and site owner in those outdoor adver-
tising signs, displays, or devices which
are lawfully existing under State law,
in conformance with the terms of 23
U.S.C. 131.

(b)(1) Federal reimbursement will be
made on the basis of 75 percent of the
acquisition, removal and incidental
costs legally incurred or obligated by
the State.

(2) Federal funds will participate in
100 percent of the costs of removal of
those signs which were removed prior
to January 4, 1975, by relocation, pur-
suant to the provisions of 23 CFR
§750.305(a)(2), and which are required to
be removed as a result of the amend-
ments made to 23 U.S.C. 131 by the Fed-
eral-Aid Highway Amendments of 1974,
Pub. L. 93–643, section 109, January 4,
1975. Such signs must have been relo-
cated to a legal site, must have been le-
gally maintained since the relocation,
and must not have been substantially
changed, as defined by the State main-
tenance standards, issued pursuant to
23 CFR 750.707(b).
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(c) Title III of the Uniform Reloca-
tion Assistance and Real Property Ac-
quisition Policies Act of 1970 (42 U.S.C.
4651, et seq.) applies except where com-
plete conformity would defeat the pur-
poses set forth in 42 U.S.C. 4651, would
impede the expeditious implementa-
tion of the sign removal program or
would increase administrative costs
out of proportion to the cost of the in-
terests being acquired or extinguished.

(d) Projects for the removal of out-
door advertising signs including hard-
ship acquisitions should be programed
and authorized in accordance with nor-
mal program procedures for right-of-
way projects.

[39 FR 27436, July 29, 1974; 39 FR 30349, Aug.
22, 1974, as amended at 41 FR 31198, July 27,
1976]

§ 750.303 Definitions.
(a) Sign. An outdoor sign, light, dis-

play, device, figure, painting, drawing,
message, placard, poster, billboard or
other thing which is designed, intended
of the advertising or informative con-
tents of which is visible from any place
on the main-traveled way of the Inter-
state or Primary Systems, whether the
same be permanent or portable instal-
lation.

(b) Lease (license, permit, agreement,
contract or easement). An agreement,
oral or in writing, by which possession
or use of land or interests therein is
given by the owner or other person to
another person for a specified purpose.

(c) Leasehold value. The leasehold
value is the present worth of the dif-
ference between the contractual rent
and the current market rent at the
time of the appraisal.

(d) Illegal sign. One which was erected
and/or maintained in violation of State
law.

(e) Nonconforming sign. One which was
lawfully erected, but which does not
comply with the provisions of State
law or State regulations passed at a
later date or which later fails to com-
ply with State law or State regulations
due to changed conditions. Illegally
erected or maintained signs are not
nonconforming signs.

(f) 1966 inventory. The record of the
survey of advertising signs and junk-
yards compiled by the State highway
department.

(g) Abandoned sign. One in which no
one has an interest, or as defined by
State law.

§ 750.304 State policies and proce-
dures.

The State’s written policies and oper-
ating procedures for implementing its
sign removal program under State law
and complying with 23 U.S.C. 131 and
its proposed time schedule for sign re-
moval and procedure for reporting its
accomplishments shall be submitted to
the FHWA for approval within 90 days
of the date of this regulation. This
statement should be supported by the
State’s regulations implementing its
program. Revisions to the State’s poli-
cies and procedures shall be submitted
to the FHWA for approval. The state-
ment should contain provisions for the
review of its policies and procedure to
meet changing conditions, adoption of
improved procedures, and for internal
review to assure compliance. The state-
ment shall include as a minimum the
following:

(a) Project priorities. The following
order of priorities is recommended.

(1) Illegal and abandoned signs.
(2) Hardship situations.
(3) Nominal value signs.
(4) Signs in areas which have been

designated as scenic under authority of
State law.

(5) Product advertising on:
(i) Rural interstate highway.
(ii) Rural primary highway.
(iii) Urban areas.
(6) Nontourist-oriented directional

advertising.
(7) Tourist-oriented directional ad-

vertising.
(b) Programing. (1) A sign removal

project may consist of any group of
proposed sign removals. The signs may
be those belonging to one company or
those located along a single route, all
of the signs in a single county or other
locality, hardship situations, individ-
ually or grouped, such as those involv-
ing vandalized signs, or all of a sign
owner’s signs in a given State or area,
or any similar grouping.

(2) A project for sign removal on
other than a Federal-aid primary route
basis e.g., a countywide project or a
project involving only signs owned by
one company, should be identified as

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00367 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



374

23 CFR Ch. I (4–1–99 Edition)§ 750.304

CAF–000B( ), continuing the numbering
sequence which began with the sign in-
ventory project in 1966.

(3) Where it would not interfere with
the State’s operations, the State
should program sign removal projects
to minimize disruption of business.

(c) Valuation and review methods—(1)
Schedules—formulas. Schedules, for-
mulas or other methods to simplify
valuation of signs and sites are rec-
ommended for the purpose of mini-
mizing administrative and legal ex-
penses necessarily involved in deter-
mining just compensation by indi-
vidual appraisals and litigation. They
do not purport to be a basis for the de-
termination of just compensation
under eminent domain.

(2) Appraisals. Where appropriate, the
State may use its approved appraisal
report forms including those for abbre-
viated or short form appraisals. Where
a sign or site owner does not accept the
amount computed under an approved
schedule, formula, or other simplified
method, an appraisal shall be utilized.

(3) Leaseholds. When outdoor adver-
tising signs and sign sites involve a
leasehold value, the State’s procedures
should provide for determining value in
the same manner as any other real es-
tate leasehold that has value to the
lessee.

(4) Severance damages. The State has
the responsibility of justifying the rec-
ognition of severance damages pursu-
ant to 23 CFR 710.304(h), and the law of
the State before Federal participation
will be allowed. Generally, Federal par-
ticipation will not be allowed in the
payment of severance damages to re-
maining signs, or other property of a
sign company alleged to be due to the
taking of certain of the company’s
signs. Unity of use of the separate
properties, as required by applicable
principles of eminent domain law,
must be shown to exist before partici-
pation in severance damages will be al-
lowed. Moreover, the value of the re-
maining signs or other real property
must be diminished by virtue of the
taking of such signs. Payments for sev-
erance damages to economic plants or
loss of business profits are not compen-
sable. Severance damage cases must be
submitted to the FHWA for prior con-
currence, together with complete legal

and appraisal justification for payment
of these damages. To assist the FHWA
in its evaluation, the following data
will accompany any submission regard-
ing severance:

(i) One copy of each appraisal in
which this was analyzed. One copy of
the State’s review appraiser analysis
and determination of market value.

(ii) A plan or map showing the loca-
tion of each sign.

(iii) An opinion by the State highway
department’s chief legal officer that
severance is appropriate in accordance
with State law together with a legal
opinion that, in the instant case, the
damages constitute severance as op-
posed to consequential damage as a
matter of law. The opinion shall in-
clude a determination, and the basis
therefor, that the specific taking of
some of an outdoor advertiser’s signs
constitutes a distinct economic unit,
and that unity of use of the separate
properties in conformity with applica-
ble principles of eminent domain law
had been satisfactorily established. A
legal memorandum must be furnished
citing and discussing cases and other
authorities supporting the State’s posi-
tion.

(5) Review of value estimates. All esti-
mates of value shall be reviewed by a
person other than the one who made
the estimate. Appraisal reports shall be
reviewed and approved prior to initi-
ation of negotiations. All other esti-
mates shall be reviewed before the
agreement becomes final.

(d) Nominal value plan. (1) This plan
may provide for the removal costs of
eligible nominal value signs and for
payments up to $250 for each noncon-
forming sign, and up to $100 for each
nonconforming sign site.

(2) The State’s procedures may pro-
vide for negotiations for sign sites and
sign removals to be accomplished si-
multaneously without prior review.

(3) Releases or agreements executed
by the sign and/or site owner should in-
clude the identification of the sign,
statement of ownership, price to be
paid, interest acquired, and removal
rights.

(4) It is not expected that salvage
value will be a consideration in most
acquisitions; however, the State’s pro-
cedures may provide that the sign may
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be turned over to the sign owner, site
owner, contractor, or individual as all
or a part of the consideration for its re-
moval, without any project credits.

(5) Programing and authorizations
will be in accord with § 750.308 of this
regulation. A detailed estimate of
value of each individual sign is not nec-
essary. The project may be programed
and authorized as one project.

(e) Sign removal. The State’s proce-
dural statement should include provi-
sion for:

(1) Owner retention.
(2) Salvage value.
(3) State removal.

[39 FR 27436, July 29, 1974; 42 FR 30835, June
17, 1977, as amended at 50 FR 34093, Aug. 23,
1985]

§ 750.305 Federal participation.

(a) Federal funds may participate in:
(1) Payments made to a sign owner

for his right, title and interest in a
sign, and where applicable, his lease-
hold value in a sign site, and to a site
owner for his right and interest in a
site, which is his right to erect and
maintain the existing nonconforming
sign on such site.

(2) The cost of relocating a sign to
the extent of the cost to acquire the
sign, less salvage value if any.

(3) A duplicate payment for the site
owner’s interest of $2,500 or less be-
cause of a bona fide error in ownership,
provided the State has followed its
title search procedures as set forth in
its policy and procedure submission.

(4) The cost of removal of signs, par-
tially completed sign structures, sup-
porting poles, abandoned signs and
those which are illegal under State law
within the controlled areas, provided
such costs are incurred in accordance
with State law. Removal may be by
State personnel on a force account
basis or by contract. Documentation
for Federal participation in such re-
moval projects should be in accord
with the State’s normal force account
and contractual reimbursement proce-
dures. The State should maintain a
record of the number of signs removed.
These data should be retained in
project records and reported on the
periodic report required under § 750.308
of this regulation.

(5) Signs materially damaged by van-
dals. Federal funds shall be limited to
the Federal pro-rata share of the fair
market value of the sign immediately
before the vandalism occurred minus
the estimated cost of repairing and re-
erecting the sign. If the State chooses,
it may use its FHWA approved nominal
value plan procedure to acquire these
signs.

(6) The cost of acquiring and remov-
ing completed sign structures which
have been blank or painted out beyond
the period of time established by the
State for normal maintenance and
change of message, provided the sign
owner can establish that his noncon-
forming use was not abandoned or dis-
continued, and provided such costs are
incurred in accordance with State law,
or regulation. The evidence considered
by the State as acceptable for estab-
lishing or showing that the noncon-
forming use has not been abandoned or
voluntarily discontinued shall be set
forth in the State’s policy and proce-
dures.

(7) In the event a sign was omitted in
the 1966 inventory, and the State sup-
ports a determination that the sign
was in existence prior to October 22,
1965, the costs are eligible for Federal
participation.

(b) Federal funds may not participate
in:

(1) Cost of title certificates, title in-
surance, title opinion or similar evi-
dence or proof of title in connection
with the acquisition of a landowner’s
right to erect and maintain a sign or
signs when the amount of payment to
the landowner for his interest is $2,500
or less, unless required by State law.
However, Federal funds may partici-
pate in the costs of securing some less-
er evidence or proof of title such as
searches and investigations by State
highway department personnel to the
extent necessary to determine owner-
ship, affidavit of ownership by the
owner, bill of sale, etc. The State’s pro-
cedure for determining evidence of
title should be set forth in the State’s
policy and procedure submission.

(2) Payments to a sign owner where
the sign was erected without permis-
sion of the property owner unless the
sign owner can establish his legal right
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1 Forms are available at FHWA Division Of-
fices located in each State.

to erect and maintain the sign. How-
ever, such signs may be removed by
State personnel on a force account
basis or by contract with Federal par-
ticipation except where the sign owner
reimburses the State for removal.

(3) Acquisition costs paid for aban-
doned or illegal signs, potential sign
sites, or signs which were built during
a period of time which makes them in-
eligible for compensation under 23
U.S.C. 131, or for rights in sites on
which signs have been abandoned or il-
legally erected by a sign owner.

(4) The acquisition cost of supporting
poles or partially completed sign struc-
tures in nonconforming areas which do
not have advertising or informative
content thereon unless the owner can
show to the State’s satisfaction he has
not abandoned the structure. When the
State has determined the sign struc-
ture has not been abandoned, Federal
funds will participate in the acquisi-
tion of the structure, provided the cost
are incurred in accordance with State
law.

§ 750.306 Documentation for Federal
participation.

The following information con-
cerning each sign must be available in
the State’s files to be eligible for Fed-
eral participation.

(a) Payment to sign owner. (1) A photo-
graph of the sign in place. Exceptions
may be made in cases where in one
transaction the State has acquired a
number of a company’s nominal value
signs similar in size, condition and
shape. In such cases, only a sample of
representative photographs need be
provided to document the type and
condition of the signs.

(2) Evidence showing the sign was
nonconforming as of the date of taking.

(3) Value documentation and proof of
obligation of funds.

(4) Satisfactory indication of owner-
ship of the sign and compensable inter-
est therein (e.g., lease or other agree-
ment with the property owner, or an
affidavit, certification, or other such
evidence of ownership).

(5) Evidence that the sign falls within
one of the three categories shown in
§ 750.302 of this regulation. The specific
category should be identified.

(6) Evidence that the right, title, or
interest pertaining to the sign has
passed to the State, or that the sign
has been removed.

(b) Payment to the site owner. (1) Evi-
dence that an agreement has been
reached between the State and owner.

(2) Value documentation and proof of
obligation of funds.

(3) Satisfactory indication of owner-
ship or compensable interest.

(c) In those cases where Federal
funds participate in 100 percent of the
cost of removal, the State file shall
contain the records of the relocation
made prior to January 4, 1975.

[39 FR 27436, July 29, 1974, as amended at 41
FR 31198, July 27, 1976]

§ 750.307 FHWA project approval.
Authorization to proceed with acqui-

sitions on a sign removal project shall
not be issued until such time as the
State has submitted to FHWA the fol-
lowing:

(a) A general description of the proj-
ect.

(b) The total number of signs to be
acquired.

(c) The total estimated cost of the
sign removal project, including a
breakdown of incidental, acquisition
and removal costs.

§ 750.308 Reports.
Periodic reports on site acquisitions

and actual sign removals shall be sub-
mitted on FHWA Form 1424 and as pre-
scribed. 1

[39 FR 27436, July 29, 1974, as amended at 41
FR 9321, Mar. 4, 1976]

Subpart E—Signs Exempt From
Removal in Defined Areas

AUTHORITY: 23 U.S.C. 131 and 315, 49 CFR
1.48, 23 CFR 1.32.

SOURCE: 41 FR 45827, Oct. 18, 1976, unless
otherwise noted.

§ 750.501 Purpose.
This subpart sets forth the proce-

dures pursuant to which a State may,
if it desires, seek an exemption from
the acquisition requirements of 23
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U.S.C. 131 for signs giving directional
information about goods and services
in the interest of the traveling public
in defined areas which would suffer
substantial economic hardship if such
signs were removed. This exemption
may be granted pursuant to the provi-
sions of 23 U.S.C. 131(o).

§ 750.502 Applicability.

The provisions of this subpart apply
to signs adjacent to the Interstate and
primary systems which are required to
be controlled under 23 U.S.C. 131.

§ 750.503 Exemptions.

(a) The Federal Highway Administra-
tion (FHWA) may approve a State’s re-
quest to exempt certain nonconforming
signs, displays, and devices (hereinafter
called signs) within a defined area from
being acquired under the provisions of
23 U.S.C. 131 upon a showing that re-
moval would work a substantial eco-
nomic hardship throughout that area.
A defined area is an area with clearly
established geographical boundaries
defined by the State which the State
can evaluate as an economic entity.
Neither the States nor FHWA shall
rely on individual claims of economic
hardship. Exempted signs must:

(1) Have been lawfully erected prior
to May 5, 1976, and must continue to be
lawfully maintained.

(2) Continue to provide the direc-
tional information to goods and serv-
ices offered at the same enterprise in
the defined area in the interest of the
traveling public that was provided on
May 5, 1976. Repair and maintenance of
these signs shall conform with the
State’s approved maintenance stand-
ards as required by subpart G of this
part.

(b) To obtain the exemption per-
mitted by 23 U.S.C. 131(o), the State
shall establish:

(1) Its requirements for the direc-
tional content of signs to qualify the
signs as directional signs to goods and
services in the defined area.

(2) A method of economic analysis
clearly showing that the removal of
signs would work a substantial eco-
nomic hardship throughout the defined
area.

(c) In support of its request for ex-
emption, the State shall submit to the
FHWA:

(1) Its requirements and method (see
§ 750.503(b)).

(2) The limits of the defined area(s)
requested for exemption, a listing of
signs to be exempted, their location,
and the name of the enterprise adver-
tised on May 5, 1976.

(3) The application of the require-
ments and method to the defined areas,
demonstrating that the signs provide
directional information to goods and
services of interest to the traveling
public in the defined area, and that re-
moval would work a substantial eco-
nomic hardship in the defined area(s).

(4) A statement that signs in the de-
fined area(s) not meeting the exemp-
tion requirements will be removed in
accordance with State law.

(5) A statement that the defined area
will be reviewed and evaluated at least
every three (3) years to determine if an
exemption is still warranted.

(d) The FHWA, upon receipt of a
State’s request for exemption, shall
prior to approval:

(1) Review the State’s requirements
and methods for compliance with the
provisions of 23 U.S.C. 131 and this sub-
part.

(2) Review the State’s request and
the proposed exempted area for compli-
ance with State requirements and
methods.

(e) Nothing herein shall prohibit the
State from acquiring signs in the de-
fined area at the request of the sign
owner.

(f) Nothing herein shall prohibit the
State from imposing or maintaining
stricter requirements.

Subpart F—[Reserved]

Subpart G—Outdoor Advertising
Control

AUTHORITY: 23 U.S.C. 131 and 315; 49 CFR
1.48.

SOURCE: 40 FR 42844, Sept. 16, 1975, unless
otherwise noted.

§ 750.701 Purpose.
This subpart prescribes the Federal

Highway Administration (FHWA) poli-
cies and requirements relating to the
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effective control of outdoor advertising
under 23 U.S.C. 131. The purpose of
these policies and requirements is to
assure that there is effective State con-
trol of outdoor advertising in areas ad-
jacent to Interstate and Federal-aid
primary highways. Nothing in this sub-
part shall be construed to prevent a
State from establishing more stringent
outdoor advertising control require-
ments along Interstate and Primary
Systems than provided herein.

§ 750.702 Applicability.
The provisions of this subpart are ap-

plicable to all areas adjacent to the
Federal-aid Interstate and Primary
Systems, including toll sections there-
of, except that within urban areas,
these provisions apply only within 660
feet of the nearest edge of the right-of-
way. These provisions apply regardless
of whether Federal funds participated
in the costs of such highways. The pro-
visions of this subpart do not apply to
the Federal-aid Secondary or Urban
Highway System.

§ 750.703 Definitions.
The terms as used in this subpart are

defined as follows:
(a) Commercial and industrial zones are

those districts established by the zon-
ing authorities as being most appro-
priate for commerce, industry, or
trade, regardless of how labeled. They
are commonly categorized as commer-
cial, industrial, business, manufac-
turing, highway service or highway
business (when these latter are in-
tended for highway-oriented business),
retail, trade, warehouse, and similar
classifications.

(b) Erect means to construct, build,
raise, assemble, place, affix, attach,
create, paint, draw, or in any other
way bring into being or establish.

(c) Federal-aid Primary Highway
means any highway on the system des-
ignated pursuant to 23 U.S.C. 103(b).

(d) Interstate Highway means any
highway on the system defined in and
designated, pursuant to 23 U.S.C. 103(e).

(e) Illegal sign means one which was
erected or maintained in violation of
State law or local law or ordinance.

(f) Lease means an agreement, li-
cense, permit, or easement, oral or in
writing, by which possession or use of

land or interests therein is given for a
specified purpose, and which is a valid
contract under the laws of a State.

(g) Maintain means to allow to exist.
(h) Main-traveled way means the trav-

eled way of a highway on which
through traffic is carried. In the case of
a divided highway, the traveled way of
each of the separate roadways for traf-
fic in opposite directions is a main-
traveled way. It does not include such
facilities as frontage roads, turning
roadways, or parking areas.

(i) Sign, display or device, hereinafter
referred to as ‘‘sign,’’ means an out-
door advertising sign, light, display,
device, figure, painting, drawing, mes-
sage, placard, poster, billboard, or
other thing which is designed, in-
tended, or used to advertise or inform,
any part of the advertising or inform-
ative contents of which is visible from
any place on the main-traveled way of
the Interstate or Primary Systems,
whether the same be permanent or
portable installation.

(j) State law means a State constitu-
tional provision or statute, or an ordi-
nance, rule or regulation, enacted or
adopted by a State.

(k) Unzoned area means an area
where there is no zoning in effect. It
does not include areas which have a
rural zoning classification or land uses
established by zoning variances or spe-
cial exceptions.

(l) Unzoned commercial or industrial
areas are unzoned areas actually used
for commercial or industrial purposes
as defined in the agreements made be-
tween the Secretary, U.S. Department
of Transportation (Secretary), and
each State pursuant to 23 U.S.C. 131(d).

(m) Urban area is as defined in 23
U.S.C. 101(a).

(n) Visible means capable of being
seen, wehter or not readable, without
visual aid by a person of normal visual
acuity.

§ 750.704 Statutory requirements.

(a) 23 U.S.C. 131 provides that signs
adjacent to the Interstate and Federal-
aid Primary Systems which are visible
from the main-traveled way and within
660 feet of the nearest edge of the right-
of-way, and those additional signs be-
yond 660 feet outside of urban areas
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which are visible from the main-trav-
eled way and erected with the purpose
of their message being read from such
main-traveled way, shall be limited to
the following:

(1) Directional and official signs and
notice which shall conform to national
standards promulgated by the Sec-
retary in subpart B, part 750, chapter I,
23 CFR, National Standards for Direc-
tional and Official Signs;

(2) Signs advertising the sale or lease
of property upon which they are lo-
cated;

(3) Signs advertising activities con-
ducted on the property on which they
are located;

(4) Signs within 660 feet of the near-
est edge of the right-of-way within
areas adjacent to the Interstate and
Federal-aid Primary Systems which
are zoned industrial or commercial
under the authority of State law;

(5) Signs within 660 feet of the near-
est edge of the right-of-way within
areas adjacent to the Interstate and
Federal-aid Primary Systems which
are unzoned commercial or industrial
areas, which areas are determined by
agreement between the State and the
Secretary; and

(6) Signs lawfully in existence on Oc-
tober 22, 1965, which are determined to
be landmark signs.

(b) 23 U.S.C. 131(d) provides that signs
in § 750.704(a) (4) and (5) must comply
with size, lighting, and spacing require-
ments, to be determined by agreement
between the State and the Secretary.

(c) 23 U.S.C. 131 does not permit signs
to be located within zoned or unzoned
commercial or industrial areas beyond
660 feet of the right-of-way adjacent to
the Interstate or Federal-aid Primary
System, outside of urban areas.

(d) 23 U.S.C. 131 provides that signs
not permitted under § 750.704 of this
regulation must be removed by the
State.

§ 750.705 Effective control.
In order to provide effective control

of outdoor advertising, the State must:
(a) Prohibit the erection of new signs

other than those which fall under
§ 750.704(a)(1) through (6);

(b) Assure that signs erected under
§ 750.704(a)(4) and (5) comply, at a min-
imum, with size, lighting, and spacing

criteria contained in the agreement be-
tween the Secretary and the State;

(c) Assure that signs erected under
§ 750.704(a)(1) comply with the national
standards contained in subpart B, part
750, chapter I, 23 CFR;

(d) Remove illegal signs expedi-
tiously;

(e) Remove nonconforming signs with
just compensation within the time pe-
riod set by 23 U.S.C. 131 (subpart D,
part 750, chapter I, 23 CFR, sets forth
policies for the acquisition and com-
pensation for such signs);

(f) Assure that signs erected under
§ 750.704(a)(6) comply with § 750.710,
Landmark Signs, if landmark signs are
allowed;

(g) Establish criteria for determining
which signs have been erected with the
purpose of their message being read
from the main-traveled way of an
Interstate or primary highway, except
where State law makes such criteria
unnecessary. Where a sign is erected
with the purpose of its message being
read from two or more highways, one
or more of which is a controlled high-
way, the more stringent of applicable
control requirements will apply;

(h) Develop laws, regulations, and
procedures to accomplish the require-
ments of this subpart;

(i) Establish enforcement procedures
sufficient to discover illegally erected
or maintained signs shortly after such
occurrence and cause their prompt re-
moval; and

(j) Submit regulations and enforce-
ment procedures to FHWA for ap-
proval.

[40 FR 42844, Sept. 16, 1975; 40 FR 49777, Oct.
24, 1975]

§ 750.706 Sign control in zoned and un-
zoned commercial and industrial
areas.

The following requirements apply to
signs located in zoned and unzoned
commercial and industrial areas within
660 feet of the nearest edge of the right-
of-way adjacent to the Interstate and
Federal-aid primary highways.

(a) The State by law or regulation
shall, in conformity with its agreement
with the Secretary, set criteria for
size, lighting, and spacing of outdoor
advertising signs located in commer-
cial or industrial zoned or unzoned
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areas, as defined in the agreement, ad-
jacent to Interstate and Federal-aid
primary highways. If the agreement be-
tween the Secretary and the State in-
cludes a grandfather clause, the cri-
teria for size, lighting, and spacing will
govern only those signs erected subse-
quent to the date specified in the
agreement. The States may adopt more
restrictive criteria than are presently
contained in agreements with the Sec-
retary.

(b) Agreement criteria which permit
multiple sign structures to be consid-
ered as one sign for spacing purposes
must limit multiple sign structures to
signs which are physically contiguous,
or connected by the same structure or
cross-bracing, or located not more than
15 feet apart at their nearest point in
the case of back-to-back or ‘‘V’’ type
signs.

(c) Where the agreement and State
law permits control by local zoning au-
thorities, these controls may govern in
lieu of the size, lighting, and spacing
controls set forth in the agreement,
subject to the following:

(1) The local zoning authority’s con-
trols must include the regulation of
size, of lighting and of spacing of out-
door advertising signs, in all commer-
cial and industrial zones.

(2) The regulations established by
local zoning authority may be either
more restrictive or less restrictive
than the criteria contained in the
agreement, unless State law or regula-
tions require equivalent or more re-
strictive local controls.

(3) If the zoning authority has been
delegated, extraterritorial, jurisdiction
under State law, and exercises control
of outdoor advertising in commercial
and industrial zones within this
extraterritorial jurisdiction, control by
the zoning authority may be accepted
in lieu of agreement controls in such
areas.

(4) The State shall notify the FHWA
in writing of those zoning jurisdictions
wherein local control applies. It will
not be necessary to furnish a copy of
the zoning ordinance. The State shall
periodically assure itself that the size,
lighting, and spacing control provi-
sions of zoning ordinances accepted
under this section are actually being
enforced by the local authorities.

(5) Nothing contained herein shall re-
lieve the State of the responsibility of
limiting signs within controlled areas
to commercial and industrial zones.

§ 750.707 Nonconforming signs.
(a) General. The provisions of § 750.707

apply to nonconforming signs which
must be removed under State laws and
regulations implementing 23 U.S.C. 131.
These provisions also apply to noncon-
forming signs located in commercial
and industrial areas within 660 feet of
the nearest edge of the right-of-way
which come under the so-called grand-
father clause contained in State-Fed-
eral agreements. These provisions do
not apply to conforming signs regard-
less of when or where they are erected.

(b) Nonconforming signs. A noncon-
forming sign is a sign which was law-
fully erected but does not comply with
the provisions of State law or State
regulations passed at a later date or
later fails to comply with State law or
State regulations due to changed con-
ditions. Changed conditions include,
for example, signs lawfully in existence
in commercial areas which at a later
date become noncommercial, or signs
lawfully erected on a secondary high-
way later classified as a primary high-
way.

(c) Grandfather clause. At the option
of the State, the agreement may con-
tain a grandfather clause under which
criteria relative to size, lighting, and
spacing of signs in zoned and unzoned
commercial and industrial areas within
660 feet of the nearest edge of the right-
of-way apply only to new signs to be
erected after the date specified in the
agreement. Any sign lawfully in exist-
ence in a commercial or industrial area
on such date may remain even though
it may not comply with the size, light-
ing, or spacing criteria. This clause
only allows an individual sign at its
particular location for the duration of
its normal life subject to customary
maintenance. Preexisting signs covered
by a grandfather clause, which do not
comply with the agreement criteria
have the status of nonconforming
signs.

(d) Maintenance and continuance. In
order to maintain and continue a non-
conforming sign, the following condi-
tions apply:
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(1) The sign must have been actually
in existence at the time the applicable
State law or regulations became effec-
tive as distinguished from a con-
templated use such as a lease or agree-
ment with the property owner. There
are two exceptions to actual existence
as follows:

(i) Where a permit or similar specific
State governmental action was granted
for the construction of a sign prior to
the effective date of the State law or
regulations and the sign owner acted in
good faith and expended sums in reli-
ance thereon. This exception shall not
apply in instances where large numbers
of permits were applied for and issued
to a single sign owner, obviously in an-
ticipation of the passage of a State
control law.

(ii) Where the State outdoor adver-
tising control law or the Federal-State
agreement provides that signs in com-
mercial and industrial areas may be
erected within six (6) months after the
effective date of the law or agreement
provided a lease dated prior to such ef-
fective date was filed with the State
and recorded within thirty (30) days
following such effective date.

(2) There must be existing property
rights in the sign affected by the State
law or regulations. For example, paper
signs nailed to trees, abandoned signs
and the like are not protected.

(3) The sign may be sold, leased, or
otherwise transferred without affecting
its status, but its location may not be
changed. A nonconforming sign re-
moved as a result of a right-of-way
taking or for any other reason may be
relocated to a conforming area but can-
not be reestablished at a new location
as a nonconforming use.

(4) The sign must have been lawful on
the effective date of the State law or
regulations, and must continue to be
lawfully maintained.

(5) The sign must remain substan-
tially the same as it was on the effec-
tive date of the State law or regula-
tions. Reasonable repair and mainte-
nance of the sign, including a change of
advertising message, is not a change
which would terminate nonconforming
rights. Each State shall develop its
own criteria to determine when cus-
tomary maintenance ceases and a sub-

stantial change has occurred which
would terminate nonconforming rights.

(6) The sign may continue as long as
it is not destroyed, abandoned, or dis-
continued. If permitted by State law
and reerected in kind, exception may
be made for signs destroyed due to van-
dalism and other criminal or tortious
acts.

(i) Each state shall develop criteria
to define destruction, abandonment
and discontinuance. These criteria may
provide that a sign which for a des-
ignated period of time has obsolete ad-
vertising matter or is without adver-
tising matter or is in need of substan-
tial repair may constitute abandon-
ment or discontinuance. Similarly, a
sign damaged in excess of a certain per-
centage of its replacement cost may be
considered destroyed.

(ii) Where an existing nonconforming
sign ceases to display advertising mat-
ter, a reasonable period of time to re-
place advertising content must be es-
tablished by each State. Where new
content is not put on a structure with-
in the established period, the use of the
structure as a nonconforming outdoor
advertising sign is terminated and
shall constitute an abandonment or
discontinuance. Where a State estab-
lishes a period of more than one (1)
year as a reasonable period for change
of message, it shall justify that period
as a customary enforcement practice
within the State. This established pe-
riod may be waived for an involuntary
discontinuance such as the closing of a
highway for repair in front of the sign.

(e) Just compensation. The States are
required to pay just compensation for
the removal of nonconforming lawfully
existing signs in accordance with the
terms of 23 U.S.C. 131 and the provi-
sions of subpart D, part 750, chapter I,
23 CFR. The conditions which establish
a right to maintain a nonconforming
sign and therefore the right to com-
pensation must pertain at the time it
is acquired or removed.

§ 750.708 Acceptance of state zoning.
(a) 23 U.S.C. 131(d) provide that signs

‘‘may be erected and maintained with-
in 660 feet of the nearest edge of the
right-of-way within areas . . . which are
zoned industrial or commercial under
authority of State law.’’ Section 131(d)
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further provides, ‘‘The States shall
have full authority under their own
zoning laws to zone areas for commer-
cial or industrial purposes, and the ac-
tions of the States in this regard will
be accepted for the purposes of this
Act.’’

(b) State and local zoning actions
must be taken pursuant to the State’s
zoning enabling statute or constitu-
tional authority and in accordance
therewith. Action which is not a part
of comprehensive zoning and is created
primarily to permit outdoor adver-
tising structures, is not recognized as
zoning for outdoor advertising control
purposes.

(c) Where a unit of government has
not zoned in accordance with statutory
authority or is not authorized to zone,
the definition of an unzoned commer-
cial or industrial area in the State-
Federal agreement will apply within
that political subdivision or area.

(d) A zone in which limited commer-
cial or industrial activities are per-
mitted as an incident to other primary
land uses is not considered to be a com-
mercial or industrial zone for outdoor
advertising control purposes.

§ 750.709 On-property or on-premise
advertising.

(a) A sign which consists solely of the
name of the establishment or which
identifies the establishment’s principal
or accessory products or services of-
fered on the property is an on-property
sign.

(b) When a sign consists principally
of brand name or trade name adver-
tising and the product or service adver-
tised is only incidental to the principal
activity, or if it brings rental income
to the property owner, it shall be con-
sidered the business of outdoor adver-
tising and not an on-property sign.

(c) A sale or lease sign which also ad-
vertises any product or service not con-
ducted upon and unrelated to the busi-
ness or selling or leasing the land on
which the sign is located is not an on-
property sign.

(d) Signs are exempt from control
under 23 U.S.C. 131 if they solely adver-
tise the sale or lease of property on
which they are located or advertise ac-

tivities conducted on the property on
which they are located. These signs are
subject to regulation (subpart A, part
750, chapter I, 23 CFR) in those States
which have executed a bonus agree-
ment, 23 U.S.C. 131(j). State laws or
regulations shall contain criteria for
determining exemptions. These criteria
may include:

(1) A property test for determining
whether a sign is located on the same
property as the activity or property ad-
vertised; and

(2) A purpose test for determining
whether a sign has as its sole purpose
the identification of the activity lo-
cated on the property or its products or
services, or the sale or lease of the
property on which the sign is located.

(3) The criteria must be sufficiently
specific to curb attempts to improperly
qualify outdoor advertising as ‘‘on-
property’’ signs, such as signs on nar-
row strips of land contiguous to the ad-
vertised activity when the purpose is
clearly to circumvent 23 U.S.C. 131.

§ 750.710 Landmark signs.

(a) 23 U.S.C. 131(c) permits the exist-
ence of signs lawfully in existence on
October 22, 1965, determined by the
State, subject to the approval of the
Secretary, to be landmark signs, in-
cluding signs on farm structures or
natural surfaces, of historic or artistic
significance, the preservation of which
is consistent with the purpose of 23
U.S.C. 131.

(b) States electing to permit land-
mark signs under 23 U.S.C. 131(c) shall
submit a one-time list to the Federal
Highway Administration for approval.
The list should identify each sign as
being in the original 1966 inventory. In
the event a sign was omitted in the
1966 inventory, the State may submit
other evidence to support a determina-
tion that the sign was in existence on
October 22, 1965.

(c) Reasonable maintenance, repair,
and restoration of a landmark sign is
permitted. Substantial change in size,
lighting, or message content will ter-
minate its exempt status.
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§ 750.711 Structures which have never
displayed advertising material.

Structures, including poles, which
have never displayed advertising or in-
formative content are subject to con-
trol or removal when advertising con-
tent visible from the main-traveled
way is added or affixed. When this is
done, an ‘‘outdoor advertising sign’’
has then been erected which must com-
ply with the State law in effect on that
date.

§ 750.712 Reclassification of signs.
Any sign lawfully erected after the

effective date of a State outdoor adver-
tising control law which is reclassified
from legal-conforming to noncon-
forming and subject to removal under
revised State statutes or regulations
and policy pursuant to this regulation
is eligible for Federal participation in
just compensation payments and other
eligible costs.

§ 750.713 Bonus provisions.
23 U.S.C. 131(j) specifically provides

that any State which had entered into
a bonus agreement before June 30, 1965,
will be entitled to remain eligible to
receive bonus payments provided it
continues to carry out its bonus agree-
ment. Bonus States are not exempt
from the other provisions of 23 U.S.C.
131. If a State elects to comply with
both programs, it must extend controls
to the Primary System, and continue
to carry out its bonus agreement along
the Interstate System except where 23
U.S.C. 131, as amended, imposes more
stringent requirements.

PART 751—JUNKYARD CONTROL
AND ACQUISITION

Sec.
751.1 Purpose.
751.3 Applicability.
751.5 Policy.
751.7 Definitions.
751.9 Effective control.
751.11 Nonconforming junkyards.
751.13 Control measures.
751.15 Just compensation.
751.17 Federal participation.
751.19 Documentation for Federal participa-

tion.
751.21 Relocation assistance.
751.23 Concurrent junkyard control and

right-of-way projects.

751.25 Programming and authorization.

AUTHORITY: 23 U.S.C. 136 and 315, 42 U.S.C.
4321–4347 and 4601–4655, 23 CFR 1.32, 49 CFR
1.48, unless otherwise noted.

SOURCE: 40 FR 8551, Feb. 28, 1975, unless
otherwise noted.

§ 751.1 Purpose.

Pursuant to 23 U.S.C. 136, this part
prescribes Federal Highway Adminis-
tration [FHWA] policies and procedures
relating to the exercise of effective
control by the States of junkyards in
areas adjacent to the Interstate and
Federal-aid primary systems. Nothing
in this part shall be construed to pre-
vent a State from establishing more
stringent junkyard control require-
ments than provided herein.

[40 FR 12260, Mar. 18, 1975]

§ 751.3 Applicability.

The provisions of this part are appli-
cable to all areas within 1,000 feet of
the nearest edge of the right-of-way
and visible from the main traveled way
of all Federal-aid Primary and Inter-
state Systems regardless of whether
Federal funds participated in the con-
struction thereof, including toll sec-
tions of such highways. This part does
not apply to the Urban System.

§ 751.5 Policy.

In carrying out the purposes of this
part:

(a) Emphasis should be placed on en-
couraging recycling of scrap and junk
where practicable, in accordance with
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321, et seq.);

(b) Every effort should be made to
screen nonconforming junkyards which
are to continue as ongoing businesses;
and

(c) Nonconforming junkyards should
be relocated only as a last resort.

§ 751.7 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply:

(a) Junkyard. (1) A Junkyard is an es-
tablishment or place of business which
is maintained, operated or used for
storing, keeping, buying, or selling
junk, or for the maintenance or oper-
ation of an automobile graveyard. This
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definition includes scrap metal proc-
essors, auto-wrecking yards, salvage
yards, scrap yards, autorecycling
yards, used auto parts yards and tem-
porary storage of automobile bodies
and parts awaiting disposal as a nor-
mal part of a business operation when
the business will continually have like
materials located on the premises. The
definition includes garbage dumps and
sanitary landfills. The definition does
not include litter, trash, and other de-
bris scattered along or upon the high-
way, or temporary operations and out-
door storage of limited duration.

(2) An Automobile Graveyard is an
establishment or place of business
which is maintained, used, or operated
for storing, keeping, buying, or selling
wrecked, scrapped, ruined, or disman-
tled motor vehicles or motor vehicle
parts. Ten or more such vehicles will
constitute an automobile graveyard.

(3) An Illegal Junkyard is one which
was established or is maintained in vio-
lation of State law.

(4) A Nonconforming Junkyard is one
which was lawfully established, but
which does not comply with the provi-
sions of State law or State regulations
passed at a later date or which later
fails to comply with State regulations
due to changed conditions. Illegally es-
tablished junkyards are not noncon-
forming junkyards.

(b) Junk. Old or scrap metal, rope,
rags, batteries, paper, trash, rubber,
debris, waste, or junked, dismantled, or
wrecked automobiles, or parts thereof.

(c) Main traveled way. The traveled
way of a highway on which through
traffic is carried. In the case of a di-
vided highway, the traveled way of
each of the separated roadways for
traffic in opposite directions is a main
traveled way. It does not include such
facilities as frontage roads, turning
roadways, or parking areas.

(d) Industrial zones. Those districts
established by zoning authorities as
being most appropriate for industry or
manufacturing. A zone which simply
permits certain industrial activities as
an incident to the primary land use
designation is not considered to be an
industrial zone. The provisions of part
750, subpart G of this chapter relative
to Outdoor Advertising Control shall

apply insofar as industrial zones are
concerned.

(e) Unzoned industrial areas. An area
where there is no zoning in effect and
which is used primarily for industrial
purposes as determined by the State
and approved by the FHWA. An un-
zoned area cannot include areas which
may have a rural zoning classification
or land uses established by zoning
variances or special exceptions.

[40 FR 8551, Feb. 28, 1975, as amended at 41
FR 9321, Mar. 4, 1976]

§ 751.9 Effective control.
(a) In order to provide effective con-

trol of junkyards located within 1,000
feet of Interstate and Federal-aid pri-
mary highways, the State must:

(1) Require such junkyards located
outside of zoned and unzoned industrial
areas to be screened or located so as
not to be visible from the main trav-
eled way, or be removed from sight.

(2) Require the screening or removal
of nonconforming junkyards within a
reasonable time, but no later than 5
years after the date the junkyard be-
comes nonconforming unless Federal
funds are not available in adequate
amounts to participate in the cost of
such screening or removal as provided
in 23 U.S.C. 136(j).

(3) Prohibit the establishment of new
junkyards unless they comply with the
requirements of paragraph (a)(1) of this
section.

(4) Expeditiously require junkyards
which are illegally established or
maintained to conform to the require-
ments of paragraph (a)(1) of this sec-
tion.

(b) Sanitary landfills as described
herein need not be screened to satisfy
requirements of Title 23, U.S.C., but
landscaping should be required when
the fill has been completed and oper-
ations have ceased, unless the landfill
area is to be used for immediate devel-
opment purposes. A sanitary landfill,
for the purposes of this part, is a meth-
od of disposing of refuse on land with-
out creating a nuisance or hazards to
public health or safety by utilizing the
principles of engineering to confine the
refuse to the smallest practical area, to
reduce it to the smallest practical vol-
ume, and to cover it with a layer of
earth at the conclusion of each day’s
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operation or at such more frequent in-
tervals as may be necessary.

(c) The State shall have laws, rules,
and procedures sufficient to provide ef-
fective control, to discover illegally es-
tablished or maintained junkyards
shortly after such occurrence, and to
cause the compliance or removal of
same promptly in accordance with
State legal procedures.

§ 751.11 Nonconforming junkyards.
Subject to the provisions of § 751.9 of

this part, the following requirements
for the maintenance and continuance
of a nonconforming junkyard apply:

(a) The junkyard must have been ac-
tually in existence at the time the
State law or regulations became effec-
tive as distinguished from a con-
templated use, except where a permit
or similar specific State governmental
action was granted for the establish-
ment of a junkyard prior to the effec-
tive date of the State law or regula-
tions, and the junkyard owner acted in
good faith and expended sums in reli-
ance thereon.

(b) There must be existing property
rights in the junkyard or junk affected
by the State law or regulation. Aban-
doned junk and junkyards, worthless
junk, and the like are not similarly
protected.

(c) If the location of a nonconforming
junkyard is changed as a result of a
right-of-way taking or for any other
reason, it ceases to be a nonconforming
junkyard, and shall be treated as a new
junkyard at a new location.

(d) The nonconforming junkyard
must have been lawful on the effective
date of the State law or regulations
and must continue to be lawfully main-
tained.

(e) The nonconforming junkyard may
continue as long as it is not extended,
enlarged, or changed in use. Once a
junkyard has been made conforming,
the placement of junk so that it may
be seen above or beyond a screen, or
otherwise becomes visible, shall be
treated the same as the establishment
of a new junkyard.

(f) The nonconforming junkyard may
continue as long as it is not abandoned,
destroyed, or voluntarily discontinued.
Each State should develop criteria to
define these terms.

§ 751.13 Control measures.
(a) Consistent with the goals of the

National Environmental Policy Act of
1969 (42 U.S.C. 4321), recycling of junk
and scrap is to be encouraged to the
greatest extent practicable in the im-
plementation of the junkyard control
program. Recycling should be consid-
ered in conjunction with other control
measures. To facilitate recycling, junk
or scrap should be moved to an auto-
mobile wrecker, or a scrap processor,
or put to some other useful purpose.

(b) Every effort shall be made to
screen where the junkyard is to con-
tinue as an ongoing business. Screen-
ing may be accomplished by use of nat-
ural objects, landscaping plantings,
fences, and other appropriate means,
including relocating inventory on site
to utilize an existing natural screen or
a screenable portion of the site.

(c) Where screening is used, it must,
upon completion of the screening proj-
ect, effectively screen the junkyard
from the main traveled way of the
highway on a year-round basis, and be
compatible with the surroundings.
Each State shall establish criteria gov-
erning the location, design, construc-
tion, maintenance, and materials used
in fencing or screening.

(d) A junkyard should be relocated
only when other control measures are
not feasible. Junkyards should be relo-
cated to a site not visible from the
highway or to an industrial area, and
should not be relocated to residential,
commercial, or other areas where fore-
seeable environmental problems may
develop.

(e) The State may develop and use
other methods of operation to carry
out the purposes of this directive, sub-
ject to prior FHWA approval.

§ 751.15 Just compensation.
(a) Just compensation shall be paid

the owner for the relocation, removal,
or disposal of junkyards lawfully estab-
lished under State law, which are re-
quired to be removed, relocated, or dis-
posed of pursuant to 23 U.S.C. 136.

(b) No rights to compensation accrue
until a taking or removal has occurred.
The conditions which establish a right
to maintain and continue a noncon-
forming junkyard as provided in § 751.11
must pertain at the time of the taking
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or removal in order to establish a right
to just compensation.

§ 751.17 Federal participation.

(a) Federal funds may participate in
75 percent of the costs of control meas-
ures incurred in carrying out the provi-
sions of this part including necessary
studies for particular projects, and the
employment of fee landscape architects
and other qualified consultants.

(b) Where State control standards are
more stringent than Federal control
requirements along Interstate and pri-
mary highways, the FHWA may ap-
prove Federal participation in the
costs of applying the State standards
on a statewide basis. Where State
standards require control of junkyards
in zoned or unzoned industrial areas,
Federal funds may participate only if
such action will make an effective con-
tribution to the character of the area
as a whole and the cost is reasonable,
but such projects should be deferred
until the work in the areas where con-
trol is required has progressed well to-
ward completion.

(c) Generally, only costs associated
with the acquisition of minimal real
property interests, such as easements
or temporary rights of entry, necessary
to accomplish the purposes of this part
are eligible for Federal participation.
The State may request, on a case-by-
case basis, participation in costs of
other interests beyond the minimum
necessary, including fee title.

(d) Federal funds may participate in
costs to correct the inadequacies of
screening in prior control projects
where the inadequacy is due to higher
screening standards established in this
part or due to changed conditions.

(e) Federal funds may participate in
the costs of moving junk or scrap to a
recycling place of business, or in the
case of junk with little or no recycling
potential, to a site for permanent dis-
posal. In the latter case, reasonable
land rehabilitation costs or fees con-
nected with the use of such a disposal
site are also eligible. In a case where
the acquisition of a permanent disposal
site by the State would be the most ec-
onomical method of disposal, Federal
funds may participate in the net cost
(cost of acquisition less a credit after

disposal) of a site obtained for this pur-
pose.

(f) Federal funds may participate in
control measure costs involved in any
junkyard lawfully established or main-
tained under State law which is reclas-
sified from conforming to noncon-
forming under revised State regula-
tions and policy pursuant to this part.

(g) Federal funds may participate in
the costs of acquisition of a dwelling in
exceptional cases where such acquisi-
tion is found necessary and in the pub-
lic interest, and where acquisition of
the dwelling can be accomplished with-
out resort to eminent domain.

(h) Federal funds shall not partici-
pate in:

(1) Costs associated with the control
of illegal junkyards except for removal
by State personnel on a force account
basis or by contract, or in costs of con-
trolling junkyards established after the
effective date of the State’s compliance
law except where a conforming junk-
yard later becomes nonconforming due
to changed conditions;

(2) Any costs associated with the ac-
quisition of any dwelling or its related
buildings if acquired through eminent
domain in connection with the junk-
yard control program;

(3) Costs of acquisition of interests or
rights as a measure for prohibition or
control of the establishment of future
junkyards;

(4) Costs of maintaining screening de-
vices after they have been erected; or

(5) Costs of screening junk which has
been or will be removed as a part of a
junkyard control project.

§ 751.19 Documentation for Federal
participation.

The following information con-
cerning each eligible junkyard must be
available in the States’ files to be eligi-
ble for Federal participation in the
costs thereof:

(a) Satisfactory evidence of owner-
ship of the junk or junkyard or both.

(b) Value or cost documentation (in-
cluding separate interests if applicable)
including proof of obligation or pay-
ment of funds.

(c) Evidence that the necessary prop-
erty interests have passed to the State
and that the junk has been screened,
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relocated, removed or disposed of in ac-
cordance with the provisions of this
part.

(d) If a dwelling has been acquired by
condemnation, evidence that the costs
involved are not included in the State’s
claim for participation.

[40 FR 8551, Feb. 28, 1975; 40 FR 12260, Mar. 18,
1975]

§ 751.21 Relocation assistance.

Relocation assistance benefits pursu-
ant to 49 CFR part 24 are available for:

(a) The actual reasonable moving ex-
penses of the junk, actual direct loss of
tangible personal property and actual
reasonable expenses in searching for a
replacement business or, if the eligi-
bility requirements are met, a payment
in lieu of such expenses.

(b) Relocation assistance in locating
a replacement business.

(c) Moving costs of personal property
from a dwelling and relocation assist-
ance in locating a replacement dwell-
ing, provided the acquisition of the real
property used for the business causes a
person to vacate a dwelling.

(d) Replacement housing payments if
the acquisition of the dwelling is found
by FHWA to be necessary for the feder-
ally assisted junkyard control project.

[40 FR 8551, Feb. 28, 1975, as amended at 50
FR 34094, Aug. 23, 1985; 54 FR 47076, Nov. 9,
1989]

§ 751.23 Concurrent junkyard control
and right-of-way projects.

The State is encouraged to coordi-
nate junkyard control and highway
right-of-way projects. Expenses in-
curred in furtherance of concurrent
projects shall be prorated between
projects.

§ 751.25 Programming and authoriza-
tion.

(a) Junkyard control projects shall
be programmed in accordance with the
provisions of part 630, subpart A of this
chapter. Such projects may include one
or more junkyards.

(b) Authorization to proceed with a
junkyard control project may be given
when the State submits a written re-
quest to FHWA which includes the fol-
lowing:

(1) The zoning and validation of the
legal status of each junkyard on the
project;

(2) The control measures proposed for
each junkyard including, where appli-
cable, information relative to perma-
nent disposal sites to be acquired by
the State;

(3) The real property interest to be
acquired in order to implement the
control measures;

(4) Plans or graphic displays indi-
cating the location of the junkyard rel-
ative to the highway, the 1,000 foot
control lines, property ownership
boundaries, the general location of the
junk or scrap material, and any build-
ings, structures, or improvement in-
volved; and

(5) Where screening is to be utilized,
the type of screening, and adequately
detailed plans and cross sections, or
other adequate graphic displays which
illustrate the relationship of the mo-
torist, the screen, and the material to
be screened at critical points of view.

[40 FR 8551, Feb. 28, 1975, as amended at 41
FR 9321, Mar. 4, 1976]

PART 752—LANDSCAPE AND
ROADSIDE DEVELOPMENT

Sec.
752.1 Purpose.
752.2 Policy.
752.3 Definitions.
752.4 Landscape development.
752.5 Safety rest areas.
752.6 Scenic overlooks.
752.7 Information centers and systems.
752.8 Privately operated information cen-

ters and systems.
752.9 Scenic lands.
752.10 Abandoned vehicles.
752.11 Federal participation.

AUTHORITY: 23 U.S.C. 131, 315, 319; 42 U.S.C.
4321 et seq.; 49 CFR 1.48(b), unless otherwise
noted.

SOURCE: 43 FR 19390, May 5, 1978, unless
otherwise noted.

§ 752.1 Purpose.

The purpose of this part is to furnish
guidelines and prescribe policies re-
garding landscaping and scenic en-
hancement programs, safety rest areas,
and scenic overlooks under 23 U.S.C.
319; information centers and systems

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00381 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



388

23 CFR Ch. I (4–1–99 Edition)§ 752.2

under 23 U.S.C. 131(i); and vending ma-
chines in safety rest areas under 23
U.S.C. 111.

[48 FR 38610, Aug. 25, 1983]

§ 752.2 Policy.
(a) Highway esthetics is a most im-

portant consideration in the Federal-
aid highway program. Highways must
not only blend with our natural social,
and cultural environment, but also pro-
vide pleasure and satisfaction in their
use.

(b) The FHWA will cooperate with
State and local agencies and organiza-
tions to provide opportunities for the
display of original works of art within
the highway rights-of-way.

(c) The development of the roadside
to include landscape development, safe-
ty rest areas, and the preservation of
valuable adjacent scenic lands is a nec-
essary component of highway develop-
ment. Planning and development of the
roadside should be concurrent with or
closely follow that of the highway.
Further, the development of travel in-
formation centers and systems is en-
couraged as an effective method of pro-
viding necessary information to the
traveling public.

§ 752.3 Definitions.
(a) Safety rest area. A roadside facility

safely removed from the traveled way
with parking and such facilities for the
motorist deemed necessary for his rest,
relaxation, comfort and information
needs. The term is synonymous with
‘‘rest and recreation areas.’’

(b) Scenic overlook. A roadside im-
provement for parking and other facili-
ties to provide the motorist with a safe
opportunity to stop and enjoy a view.

(c) Information centers. Facilities lo-
cated at safety rest areas which pro-
vide information of interest to the
traveling public.

(d) Information systems. Facilities lo-
cated within the right-of-way which
provide information of interest to the
traveling public. An information sys-
tem is not a sign, display or device oth-
erwise permitted under 23 U.S.C. 131 or
prohibited by any local, State or Fed-
eral law or regulation.

(e) Landscape project. Any action
taken as part of a highway construc-
tion project or as a separate action to

enhance the esthetics of a highway
through the placement of plant mate-
rials consistent with a landscape de-
sign plan. Seeding undertaken for ero-
sion control and planting vegetation
for screening purposes shall not con-
stitute a landscaping project.

[43 FR 19390, May 5, 1978, as amended at 52
FR 34638, Sept. 14, 1987]

§ 752.4 Landscape development.
(a) Landscape development, which in-

cludes landscaping projects and other
highway planting programs within the
right-of-way of all federally funded
highways or on adjoining scenic lands,
shall be in general comformity with ac-
cepted concepts and principles of high-
way landscaping and environmental de-
sign.

(b) Landscape development should
have provisions for plant establishment
periods of a duration sufficient for ex-
pected survival in the highway envi-
ronment. Normal 1-year plant estab-
lishment periods may be extended to 3-
year periods where survival is consid-
ered essential to their function, such as
junkyard screening or urban land-
scaping projects.

(c) In urban areas new and major re-
constructed highways and completed
Interstate and expressway sections are
to be landscaped as appropriate for the
adjacent existing or planned environ-
ment.

(d) In rural areas new and major re-
constructed highways should be
landscaped as appropriate for the adja-
cent environment. Planning should in-
clude the opportunity for natural re-
generation of native growth and the
management of that growth.

(e) Landscaping projects shall in-
clude the planting of native wildflower
seeds or seedlings or both, unless a
waiver is granted as provided in
§ 752.11(b).

[43 FR 19390, May 5, 1978, as amended at 52
FR 34638, Sept. 14, 1987]

§ 752.5 Safety rest areas.
(a) Safety rest areas should provide

facilities reasonably necessary for the
comfort, convenience, relaxation, and
information needs of the motorist.
Caretakers’ quarters may be provided
in conjunction with a safety rest area
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at such locations where accommoda-
tions are deemed necessary. All facili-
ties within the rest area are to provide
full consideration and accommodation
for the handicapped.

(b) The State may permit the place-
ment of vending machines in existing
or new safety rest areas located on the
rights-of-way of the Interstate system
for the purpose of dispensing such food,
drink, or other articles as the State de-
termines are appropriate and desirable,
except that the dispensing by any
means, of petroleum products or motor
vehicle replacement parts shall not be
allowed. Such vending machines shall
be operated by the State.

(c) The State may operate the vend-
ing machines directly or may contract
with a vendor for the installation, op-
eration, and maintenance of the vend-
ing machines. In permitting the place-
ment of vending machines the State
shall give priority to vending machines
which are operated through the State
licensing agency designated pursuant
to section 2(a)(5) of the Randolph-
Sheppard Act, U.S.C. 107(a)(5).

(d) Access from the safety rest areas
to adjacent publicly owned conserva-
tion and recreation areas may be per-
mitted if access to these areas is only
available through the rest area and if
these areas or their usage does not ad-
versely affect the facilities of the safe-
ty rest area.

(e) The scenic quality of the site, its
accessibility and adaptability, and the
availability of utilities are the prime
considerations in the selection of rest
area sites. A statewide safety rest area
system plan should be maintained.
This plan should include development
priorities to ensure safety rest areas
will be constructed first at locations
most needed by the motorist. Proposals
for safety rest areas or similar facili-
ties on Federal-aid highways in subur-
ban or urban areas shall be special case
and must be fully justified before being
authorized by the FHWA Regional Ad-
ministrator.

(f) Facilities within newly con-
structed safety rest areas should meet
the forecast needs of the design year.
Expansion and modernization of older
existing rest areas that do not provide
adequate service should be considered.

(g) No charge to the public may be
made for goods and services at safety
rest areas except for telephone and ar-
ticles dispensed by vending machines.

[43 FR 19390, May 5, 1978, as amended at 48
FR 38611, Aug. 25, 1983]

§ 752.6 Scenic overlooks.
Scenic overlooks shall be located and

designed as appropriate to the site and
the scenic view with consideration for
safety, access, and convenience of the
motorist. Scenic overlooks may pro-
vide facilities equivalent to those pro-
vided in safety rest area.

§ 752.7 Information centers and sys-
tems.

(a) The State may establish at exist-
ing or new safety rest areas informa-
tion centers for the purpose of pro-
viding specific information to the mo-
torist as to services, as to places of in-
terest within the State and such other
information as the State may consider
desirable.

(b) The State may construct and op-
erate the facilities, may construct and
lease the operation of information fa-
cilities, or may lease the construction
and operation of information facilities.

(c) Where the information center or
system includes an enclosed building,
the identification of the operator and
all advertising must be restricted to
the interior of the building. Where a fa-
cility is in the nature of a bulletin
board or partial enclosure, none of the
advertising, including the trade name,
logo, or symbol of the operator shall be
legible from the main traveled way.

(d) Subject to FHWA approval, States
may establish or permit information
systems within the right-of-way of fed-
erally funded highways which provide
information of specific interest to the
traveling public which do not visually
intrude upon the main-traveled way of
the highway in a manner violating 23
U.S.C. 131 and other applicable local,
State, and Federal laws, rules, and reg-
ulations.

§ 752.8 Privately operated information
centers and systems.

(a) Subject to the FHWA Regional
Administrator’s approval of the lease
or agreement, the State may permit
privately operated information centers
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and systems which conform with the
standards of this directive.

(b) There shall be no violation of con-
trol of access, and no adverse effect on
traffic in the main traveled way.

(c) The agreement between the State
and the private operator shall provide
that:

(1) The State shall have title to the
information center or system upon
completion of construction or termi-
nation of the lease.

(2) Advertising must be limited to
matters relating to and of interest to
the traveling public.

(3) Equal access must be provided at
reasonable rates to all advertisers con-
sidered qualified by the State.

(4) Forty percent or more of all dis-
play areas and audible communications
shall be devoted free of charge to pro-
viding information to the traveling
public and public service announce-
ments.

(5) No charge to the public may be
made for goods or services except tele-
phone and articles dispensed by vend-
ing machines.

(6) Nondiscrimination provisions
must be included in accordance with
the State assurance with regard to 42
U.S.C. 2000d—2000d–5 (Civil Rights Act
of 1964). The private operator may not
permit advertising from advertisers
who do not provide their services with-
out regard to race, color, or national
origin.

(7) The center or system shall be ade-
quately maintained and kept clean and
sanitary.

(8) The State may promulgate rea-
sonable rules and regulations on the
conduct of the information center or
system in the interests of the public.

(9) The State may terminate the
lease or agreement for violation of its
terms or for other cause.

[43 FR 19390, May 5, 1978, as amended at 48
FR 38611, Aug. 25, 1983]

§ 752.9 Scenic lands.
(a) Acquisition of interests in and im-

provement of strips of land or water
areas adjacent to Federal-aid highways
may be made as necessary for restora-
tion, preservation, and enhancement of
scenic beauty.

(b) Scenic strip interests may be ac-
quired in urban or rural areas, com-

bined in one or more projects, author-
ized separately whether or not there is
or has been a Federal-aid project on
the adjoining Federal-aid highway.

(c) Approval of acquisition and devel-
opment of scenic strips on completed
Interstate should be conditioned on a
showing that the acquisition of scenic
strips was considered under the High-
way Beautification Program for that
particular section of Interstate.

§ 752.10 Abandoned vehicles.

(a) Abandoned motor vehicles may be
removed from the right-of-way and
from private lands adjacent to Federal-
aid highways for the restoration, pres-
ervation, or enhancement of scenic
beauty as seen from the traveled way
of the highway as a landscape or road-
side development project.

(b) The State shall obtain permission
or sufficient legal authority to go on
private land to carry out this program.
Where feasible, an agreement should be
made with the owner that he will not
in the future place junk, or allow junk
to be placed, on his land so as to create
an eyesore to the traveling public. The
permission or authority and the agree-
ment may be informal.

(c) The collection of abandoned
motor vehicles from within the right-
of-way must be a development project
and not a maintenance operation. Once
a State completes a development
project for the removal of abandoned
motor vehicles from within the high-
way right-of-way, it is obligated to
continue the removal of future aban-
doned motor vehicles from within the
development project limits without
further participation.

§ 752.11 Federal participation.

(a) Federal-aid highway funds, but
generally excluding Interstate con-
struction funds, are available for land-
scape development; for the acquisition
and development of safety rest areas,
scenic overlooks, and scenic lands; for
the development of information cen-
ters and systems; and for the removal
of abandoned motor vehicles.

(b) Federal-aid highway funds may
participate in any landscaping project
undertaken pursuant to paragraph (a)
of this section provided that at least
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1 FHWA and UMTA have supplementary
guidance on the format and content of NEPA
documents for their programs. This includes
a list of various environmental laws, regula-
tions, and Executive orders which may be ap-
plicable to projects. The FHWA Technical
Advisory T6640.8A, October 30, 1987, and the
UMTA supplementary guidance are available

Continued

one-quarter of one percent of funds ex-
pended for such landscaping project is
used to plant native wildflower seeds or
seedlings or both. The Administrator
may, upon the request of a State high-
way agency, grant a waiver to this re-
quirement provided the State certifies
that:

(1) Native wildflowers or seedlings
cannot be grown satisfactorily; or

(2) There is a scarcity of available
planting areas; or

(3) The available planting areas will
be used for agricultural purposes.

(c) Subject to the requirement of
paragraph (b) of this section, Federal-
aid highway funds may participate in
plant establishment periods in or asso-
ciated with landscape development.

(d) Notwithstanding the provisions of
paragraph (b) of this section, Federal-
aid highway funds may participate in
the planting of flowering materials, in-
cluding native wildflowers, donated by
garden clubs and other organizations
or individuals.

(e) The value of donated plant mate-
rials shall not count toward the one-
quarter of one percent minimum ex-
penditure required by paragraph (b) of
this section.

(f) Federal-aid funds may not be used
for assemblage, printing, or distribu-
tion of information materials; for tem-
porary or portable information facili-
ties; or for installation, operation, or
maintenance of vending machines.

[52 FR 34638, Sept. 14, 1987]

PART 771—ENVIRONMENTAL IM-
PACT AND RELATED PROCE-
DURES

Sec.
771.101 Purpose.
771.103 [Reserved]
771.105 Policy.
771.107 Definitions.
771.109 Applicability and responsibilities.
771.111 Early coordination, public involve-

ment, and project development.
771.113 Timing of Administration activities.
771.115 Classes of actions.
771.117 Categorical exclusions.
771.119 Environmental assessments.
771.121 Findings of no significant impact.
771.123 Draft environmental impact state-

ments.
771.125 Final environmental impact state-

ments.

771.127 Record of decision.
771.129 Re-evaluations.
771.130 Supplemental environmental impact

statements.
771.131 Emergency action procedures.
771.133 Compliance with other require-

ments.
771.135 Section 4(f) (49 U.S.C. 303).
771.137 International actions.

AUTHORITY: 42 U.S.C. 4321 et seq.; 23 U.S.C.
109, 110, 128, 138 and 315; 49 U.S.C. 303(c),
5301(e), 5323, and 5324; 40 CFR part 1500 et seq.;
49 CFR 1.48(b) and 1.51.

SOURCE: 52 FR 32660, Aug. 28, 1987, unless
otherwise noted.

§ 771.101 Purpose.

This regulation prescribes the poli-
cies and procedures of the Federal
Highway Administration (FHWA) and
the Urban Mass Transportation Admin-
istration (UMTA) for implementing the
National Environmental Policy Act of
1969 as amended (NEPA), and the regu-
lation of the Council on Environmental
Quality (CEQ), 40 CFR parts 1500
through 1508. This regulation sets forth
all FHWA, UMTA, and Department of
Transportation (DOT) requirements
under NEPA for the processing of high-
way and urban mass transportation
projects. This regulation also sets forth
procedures to comply with 23 U.S.C.
109(h), 128, 138, and 49 U.S.C. 303,
1602(d), 1604(h), 1604(i), 1607a, 1607a–1
and 1610.

§ 771.103 [Reserved]

§ 771.105 Policy.

It is the policy of the Administration
that:

(a) To the fullest extent possible, all
environmental investigations, reviews,
and consultations be coordinated as a
single process, and compliance with all
applicable environmental requirements
be reflected in the environmental docu-
ment required by this regulation.1
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from the respective FHWA and UMTA head-
quarters and field offices as prescribed in 49
CFR part 7, Appendices D and G.

2 Section 4(f), which protected certain pub-
lic lands and all historic sites, technically
was repealed in 1983 when it was codified,
without substantive change, as 49 U.S.C. 303.
This regulation continues to refer to section
4(f) because it would create needless confu-
sion to do otherwise; the policies section 4(f)
engendered are widely referred to as ‘‘section
4(f)’’ matters. A provision with the same
meaning is found at 23 U.S.C. 138 and applies
only to FHWA actions.

(b) Alternative courses of action be
evaluated and decisions be made in the
best overall public interest based upon
a balanced consideration of the need
for safe and efficient transportation; of
the social, economic, and environ-
mental impacts of the proposed trans-
portation improvement; and of na-
tional, State, and local environmental
protection goals.

(c) Public involvement and a system-
atic interdisciplinary approach be es-
sential parts of the development proc-
ess for proposed actions.

(d) Measures necessary to mitigate
adverse impacts be incorporated into
the action. Measures necessary to miti-
gate adverse impacts are eligible for
Federal funding when the Administra-
tion determines that:

(1) The impacts for which the mitiga-
tion is proposed actually result from
the Administration action; and

(2) The proposed mitigation rep-
resents a reasonable public expenditure
after considering the impacts of the ac-
tion and the benefits of the proposed
mitigation measures. In making this
determination, the Administration will
consider, among other factors, the ex-
tent to which the proposed measures
would assist in complying with a Fed-
eral statute, Executive Order, or Ad-
ministration regulation or policy.

(e) Costs incurred by the applicant
for the preparation of environmental
documents requested by the Adminis-
tration be eligible for Federal assist-
ance.

(f) No person, because of handicap,
age, race, color, sex, or national origin,
be excluded from participating in, or
denied benefits of, or be subject to dis-
crimination under any Administration
program or procedural activity re-
quired by or developed pursuant to this
regulation.

[52 FR 32660, Aug. 28, 1987; 53 FR 11065, Apr.
5, 1988]

§ 771.107 Definitions.

The definitions contained in the CEQ
regulation and in Titles 23 and 49 of the
United States Code are applicable. In

addition, the following definitions
apply.

(a) Environmental studies. The inves-
tigations of potential environmental
impacts to determine the environ-
mental process to be followed and to
assist in the preparation of the envi-
ronmental document.

(b) Action. A highway or transit
project proposed for FHWA or UMTA
funding. It also includes activities such
as joint and multiple use permits,
changes in access control, etc., which
may or may not involve a commitment
of Federal funds.

(c) Administration action. The ap-
proval by FHWA or UMTA of the appli-
cant’s request for Federal funds for
construction. It also includes approval
of activities such as joint and multiple
use permits, changes in access control,
etc., which may or may not involve a
commitment of Federal funds.

(d) Administration. FHWA or UMTA,
whichever is the designated lead agen-
cy for the proposed action.

(e) Section 4(f). Refers to 49 U.S.C. 303
and 23 U.S.C. 138.2

§ 771.109 Applicability and responsibil-
ities.

(a)(1) The provisions of this regula-
tion and the CEQ regulation apply to
actions where the Administration exer-
cises sufficient control to condition the
permit or project approval. Actions
taken by the applicant which do not re-
quire Federal approvals, such as prepa-
ration of a regional transportation
plan are not subject to this regulation.

(2) This regulation does not apply to,
or alter approvals by the Administra-
tion made prior to the effective date of
this regulation.

(3) Environmental documents accept-
ed or prepared by the Administration

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00386 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



393

Federal Highway Administration, DOT § 771.111

after the effective date of this regula-
tion shall be developed in accordance
with this regulation.

(b) It shall be the responsibility of
the applicant, in cooperation with the
Administration to implement those
mitigation measures stated as commit-
ments in the environmental documents
prepared pursuant to this regulation.
The FHWA will assure that this is ac-
complished as a part of its program
management responsibilities that in-
clude reviews of designs, plans, speci-
fications, and estimates (PS&E), and
construction inspections. The UMTA
will assure implementation of com-
mitted mitigation measures through
incorporation by reference in the grant
agreement, followed by reviews of de-
signs and contruction inspections.

(c) The Administration, in coopera-
tion with the applicant, has the respon-
sibility to manage the preparation of
the appropriate environmental docu-
ment. The role of the applicant will be
determined by the Administration ac-
cordance with the CEQ regulation:

(1) Statewide agency. If the applicant
is a public agency that has statewide
jurisdiction (for example, a State high-
way agency or a State department of
transportation) or is a local unit of
government acting through a statewide
agency, and meets the requirements of
section 102(2)(D) of NEPA, the appli-
cant may prepare the environmental
impact statement (EIS) and other envi-
ronmental documents with the Admin-
istration furnishing guidance, partici-
pating in the preparation, and inde-
pendently evaluating the document.
All FHWA applicants qualify under
this paragraph.

(2) Joint lead agency. If the applicant
is a public agency and is subject to
State or local requirements com-
parable to NEPA, then the Administra-
tion and the applicant may prepare the
EIS and other environmental docu-
ments as joint lead agencies. The appli-
cant shall initially develop substantive
portions of the environmental docu-
ment, although the Administration
will be responsible for its scope and
content.

(3) Cooperating agency. Local public
agenices with special expertise in the
proposed action may be cooperating
agencies in the preparation of an envi-

ronmental document. An applicant for
capital assistance under the Urban
Mass Transportation Act of 1964, as
amended (UMT Act), is presumed to be
a cooperating agency if the conditions
in paragraph (c) (1) or (2) of this section
do not apply. During the environ-
mental process, the Administration
will determine the scope and content of
the environmental document and will
direct the applicant, acting as a co-
operating agency, to develop informa-
tion and prepare those portions of the
document concerning which it has spe-
cial expertise.

(4) Other. In all other cases, the role
of the applicant is limited to providing
environmental studies and com-
menting on environmental documents.
All private institutions or firms are
limited to this role.

(d) When entering into Federal-aid
project agreements pursuant to 23
U.S.C. 110, it shall be the responsibility
of the State highway agency to ensure
that the project is constructed in ac-
cordance with and incorporates all
committed environmental impact miti-
gation measures listed in approved en-
vironmental documents unless the
State requests and receives written
Federal Highway Administration ap-
proval to modify or delete such mitiga-
tion features.

[52 FR 32660, Aug. 28, 1987; 53 FR 11065, Apr.
5, 1988, as amended at 62 FR 6873, Feb. 14,
1997]

§ 771.111 Early coordination, public in-
volvement, and project develop-
ment.

(a) Early coordination with appro-
priate agencies and the public aids in
determining the type of environmental
document an action requires, the scope
of the document, the level of analysis,
and related environmental require-
ments. This involves the exchange of
information from the inception of a
proposal for action to preparation of
the environmental document. Appli-
cants intending to apply for funds
should notify the Administration at
the time that a project concept is iden-
tified. When requested, the Administra-
tion will advise the applicant, insofar
as possible, of the probable class of ac-
tion and related environmental laws
and requirements and of the need for
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specific studies and findings which
would normally be developed concur-
rently with the environmental docu-
ment.

(b) The Administration will identify
the probable class of action as soon as
sufficient information is available to
identify the probable impacts of the ac-
tion. For UMTA, this is normally no
later than the review of the transpor-
tation improvement program (TIP) and
for FHWA, the approval of the 105 pro-
gram (23 U.S.C. 105).

(c) When FHWA and UMTA are in-
volved in the development of joint
projects, or when FHWA or UMTA acts
as a joint lead agency with another
Federal agency, a mutually acceptable
process will be established on a case-
by-case basis.

(d) During the early coordination
process, the Administration, in co-
operation with the applicant, may re-
quest other agencies having special in-
terest or expertise to become cooper-
ating agencies. Agencies with jurisdic-
tion by law must be requested to be-
come cooperating agencies.

(e) Other States, and Federal land
management entities, that may be sig-
nificantly affected by the action or by
any of the alternatives shall be notified
early and their views solicited by the
applicant in cooperation with the Ad-
ministration. The Administration will
prepare a written evaluation of any
significant unresolved issues and fur-
nish it to the applicant for incorpora-
tion into the environmental assess-
ment (EA) or draft EIS.

(f) In order to ensure meaningful
evaluation of alternatives and to avoid
commitments to transportation im-
provements before they are fully evalu-
ated, the action evaluated in each EIS
or finding of no significant impact
(FONSI) shall:

(1) Connect logical termini and be of
sufficient length to address environ-
mental matters on a broad scope;

(2) Have independent utility or inde-
pendent significance, i.e., be usable and
be a reasonable expenditure even if no
additional transportation improve-
ments in the area are made; and

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

(g) For major transportation actions,
the tiering of EISs as discussed in the
CEQ regulation (40 CFR 1502.20) may be
appropriate. The first tier EIS would
focus on broad issues such as general
location, mode choice, and areawide air
quality and land use implications of
the major alternatives. The second tier
would address site-specific details on
project impacts, costs, and mitigation
measures.

(h) For the Federal-aid highway pro-
gram:

(1) Each State must have procedures
approved by the FHWA to carry out a
public involvement/public hearing pro-
gram pursuant to 23 U.S.C. 128 and 40
CFR parts 1500 through 1508.

(2) State public involvement/public
hearing procedures must provide for:

(i) Coordination of public involve-
ment activities and public hearings
with the entire NEPA process.

(ii) Early and continuing opportuni-
ties during project development for the
public to be involved in the identifica-
tion of social, economic, and environ-
mental impacts, as well as impacts as-
sociated with relocation of individuals,
groups, or institutions.

(iii) One or more public hearings or
the opportunity for hearing(s) to be
held by the State highway agency at a
convenient time and place for any Fed-
eral-aid project which requires signifi-
cant amounts of right-of-way, substan-
tially changes the layout or functions
of connecting roadways or of the facil-
ity being improved, has a substantial
adverse impact on abutting property,
otherwise has a significant social, eco-
nomic, environmental or other effect,
or for which the FHWA determines
that a public hearing is in the public
interest.

(iv) Reasonable notice to the public
of either a public hearing or the oppor-
tunity for a public hearing. Such no-
tice will indicate the availability of ex-
planatory information. The notice
shall also provide information required
to comply with public involvement re-
quirements of other laws, Executive or-
ders, and regulations.

(v) Explanation at the public hearing
of the following information, as appro-
priate:
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(A) The project’s purpose, need, and
consistency with the goals and objec-
tives of any local urban planning,

(B) The project’s alternatives, and
major design features,

(C) The social, economic, environ-
mental, and other impacts of the
project,

(D) The relocation assistance pro-
gram and the right-of-way acquisition
process.

(E) The State highway agency’s pro-
cedures for receiving both oral and
written statements from the public.

(vi) Submission to the FHWA of a
transcript of each public hearing and a
certification that a required hearing or
hearing opportunity was offered. The
transcript will be accompanied by cop-
ies of all written statements from the
public, both submitted at the public
hearing or during an announced period
after the public hearing.

(3) Based on the reevaluation of
project environmental documents re-
quired by § 771.129, the FHWA and the
State highway agency will determine
whether changes in the project or new
information warrant additional public
involvement.

(4) Approvals or acceptances of public
involvement/public hearing procedures
prior to the publication date of this
regulation remain valid.

(i) Applicants for capital assistance
in the UMTA program achieve public
participation on proposed projects by
holding public hearings and seeking
input from the public through the
scoping process for environmental doc-
uments. For projects requiring EISs, a
public hearing will be held during the
circulation period of the draft EIS. For
all other projects, an opportunity for
public hearings will be afforded with
adequate prior notice pursuant to 49
U.S.C. 1602(d), 1604(i), 1607a(f) and
1607a–1(d), and such hearings will be
held when anyone with a significant so-
cial, economic, or environmental inter-
est in the matter requests it. Any hear-
ing on the action must be coordinated
with the NEPA process to the fullest
extent possible.

(j) Information on the UMTA envi-
ronmental process may be obtained
from: Director, Office of Planning As-
sistance, Urban Mass Transportation
Administration, Washington, DC 20590.

Information on the FHWA environ-
mental process may be obtained from:
Director, Office of Environmental Pol-
icy, Federal Highway Administration,
Washington, DC 20590.

§ 771.113 Timing of Administration ac-
tivities.

(a) The Administration in coopera-
tion with the applicant will perform
the work necessary to complete a
FONSI or an EIS and comply with
other related environmental laws and
regulations to the maximum extent
possible during the NEPA process. This
work includes environmental studies,
related engineering studies, agency co-
ordination and public involvement.
However, final design activities, prop-
erty acquisition (with the exception of
hardship and protective buying, as de-
fined in § 771.117(d)), purchase of con-
struction materials or rolling stock, or
project construction shall not proceed
until the following have been com-
pleted:

(1)(i) The action has been classified
as a categorical exclusion (CE), or

(ii) A FONSI has been approved, or
(iii) A final EIS has been approved

and available for the prescribed period
of time and a record of decision has
been signed;

(2) For actions proposed for FHWA
funding, the FHWA Division Adminis-
trator has received and accepted the
certifications and any required public
hearing transcripts required by 23
U.S.C. 128;

(3) For activities proposed for FHWA
funding, the programming require-
ments of 23 CFR part 450, subpart B,
and 23 CFR part 630, subpart A, have
been met.

(b) For FHWA, the completion of the
requirements set forth in paragraphs
(a)(1) and (2) of this section is consid-
ered acceptance of the general project
location and concepts described in the
environmental document unless other-
wise specified by the approving official.
However, such approval does not com-
mit the Administration to approve any
future grant request to fund the pre-
ferred alternative.

(c) Letters of Intent issued under the
authority of section 3(a)(4) of the UMT
Act are used by UMTA to indicate an
intention to obligate future funds for
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multi-year capital transit projects.
Letters of Intent will not be issued by
UMTA until the NEPA process is com-
pleted.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988]

§ 771.115 Classes of actions.
There are three classes of actions

which prescribe the level of docu-
mentation required in the NEPA proc-
ess.

(a) Class I (EISs). Actions that signifi-
cantly affect the environment require
an EIS (40 CFR 1508.27). The following
are examples of actions that normally
required an EIS:

(1) A new controlled access freeway.
(2) A highway project of four or more

lanes on a new location.
(3) New construction or extension of

fixed rail transit facilities (e.g., rapid
rail, light rail, commuter rail, auto-
mated guideway transit).

(4) New construction or extension of
a separate roadway for buses or high
occupancy vehicles not located within
an existing highway facility.

(b) Class II (CEs). Actions that do not
individually or cumulative have a sig-
nificant environmental effect are ex-
cluded from the requirement to prepare
an EA or EIS. A specific list of CEs
normally not requiring NEPA docu-
mentation is set forth in § 771.117(c).
When appropriately documented, addi-
tional projects may also qualify as CEs
pursuant to § 771.117(d).

(c) Class III (EAs). Actions in which
the significance of the environmental
impact is not clearly estabilished. All
actions that are not Class I or II are
Class III. All actions in this class re-
quire the preparation of an EA to de-
termine the appropriate environmental
document required.

§ 771.117 Categorical exclusions.
(a) Categorical exclusions (CEs) are

actions which meet the definition con-
tained in 40 CFR 1508.4, and, based on
past experience with similar actions,
do not involve significnt environ-
mental impacts. They are actions
which: do not induce significant im-
pacts to planned growth or land use for
the area; do not require the relocation
of significant numbers of people; do not
have a significant impact on any nat-

ural, cultural, recreational, historic or
other resource; do not involve signifi-
cant air, noise, or water quality im-
pacts; do not have significant impacts
on travel patterns; or do not otherwise,
either individually or cumulatively,
have any significant environmental
impacts.

(b) Any action which normally would
be classified as a CE but could involve
unusual circumstances will require the
Administration, in cooperation with
the applicant, to conduct appropriate
environmental studies to determine if
the CE classification is proper. Such
unusual circumstances include:

(1) Significant environmental im-
pacts;

(2) Substantial controversy on envi-
ronmental grounds;

(3) Significant impact on properties
protected by section 4(f) of the DOT
Act or section 106 of the National His-
toric Preservation Act; or

(4) Inconsistencies with any Federal,
State, or local law, requirement or ad-
ministrative determination relating to
the environmental aspects of the ac-
tion.

(c) The following actions meet the
criteria for CEs in the CEQ regulation
(section 1508.4) and § 771.117(a) of this
regulation and normally do not require
any further NEPA approvals by the Ad-
ministration:

(1) Activities which do not involve or
lead directly to construction, such as
planning and technical studies; grants
for training and research programs; re-
search activities as defined in 23 U.S.C.
307; approval of a unified work program
and any findings required in the plan-
ning process pursuant to 23 U.S.C. 134;
approval of statewide programs under
23 CFR part 630; approval of project
concepts under 23 CFR part 476; engi-
neering to define the elements of a pro-
posed action or alternatives so that so-
cial, economic, and environmental ef-
fects can be assessed; and Federal-aid
system revisions which establish class-
es of highways on the Federal-aid high-
way system.

(2) Approval of utility installations
along or across a transportation facil-
ity.

(3) Construction of bicycle and pedes-
trian lanes, paths, and facilities.
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(4) Activities included in the State’s
highway safety plan under 23 U.S.C. 402.

(5) Transfer of Federal lands pursu-
ant to 23 U.S.C. 317 when the subse-
quent action is not an FHWA action.

(6) The installation of noise barriers
or alterations to existing publicly
owned buildings to provide for noise re-
duction.

(7) Landscaping.
(8) Installation of fencing, signs,

pavement markings, small passenger
shelters, traffic signals, and railroad
warning devices where no substantial
land acquisition or traffic disruption
will occur.

(9) Emergency repairs under 23 U.S.C.
125.

(10) Acquisition of scenic easements.
(11) Determination of payback under

23 CFR part 480 for property previously
acquired with Federal-aid participa-
tion.

(12) Improvements to existing rest
areas and truck weigh stations.

(13) Ridesharing activities.
(14) Bus and rail car rehabilitation.
(15) Alterations to facilities or vehi-

cles in order to make them accessible
for elderly and handicapped persons.

(16) Program administration, tech-
nical assistance activities, and oper-
ating assistance to transit authorities
to continue existing service or increase
service to meet routine changes in de-
mand.

(17) The purchase of vehicles by the
applicant where the use of these vehi-
cles can be accommodated by existing
facilities or by new facilities which
themselves are within a CE.

(18) Track and railbed maintenance
and improvements when carried out
within the existing right-of-way.

(19) Purchase and installation of op-
erating or maintenance equipment to
be located within the transit facility
and with no significant impacts off the
site.

(20) Promulgation of rules, regula-
tions, and directives.

(d) Additional actions which meet
the criteria for a CE in the CEQ regula-
tions (40 CFR 1508.4) and paragraph (a)
of this section may be designated as
CEs only after Administration ap-
proval. The applicant shall submit doc-
umentation which demonstrates that
the specific conditions or criteria for

these CEs are satisfied and that signifi-
cant environmental effects will not re-
sult. Examples of such actions include
but are not limited to:

(1) Modernization of a highway by re-
surfacing, restoration, rehabilitation,
reconstruction, adding shoulders, or
adding auxiliary lanes (e.g., parking,
weaving, turning, climbing).

(2) Highway safety or traffic oper-
ations improvement projects including
the installation of ramp metering con-
trol devices and lighting.

(3) Bridge rehabilitation, reconstruc-
tion or replacement or the construc-
tion of grade separation to replace ex-
isting at-grade railroad crossings.

(4) Transportation corridor fringe
parking facilities.

(5) Construction of new truck weigh
stations or rest areas.

(6) Approvals for disposal of excess
right-of-way or for joint or limited use
of right-of-way, where the proposed use
does not have significant adverse im-
pacts.

(7) Approvals for changes in access
control.

(8) Construction of new bus storage
and maintenance facilities in areas
used predominantly for industrial or
transportation purposes where such
construction is not inconsistent with
existing zoning and located on or near
a street with adequate capacity to han-
dle anticipated bus and support vehicle
traffic.

(9) Rehabilitation or reconstruction
of existing rail and bus buildings and
ancillary facilities where only minor
amounts of additional land are re-
quired and there is not a substantial
increase in the number of users.

(10) Construction of bus transfer fa-
cilities (an open area consisting of pas-
senger shelters, boarding areas, kiosks
and related street improvements) when
located in a commercial area or other
high activity center in which there is
adequate street capacity for projected
bus traffic.

(11) Construction of rail storage and
maintenance facilities in areas used
predominantly for industrial or trans-
portation purposes where such con-
struction is not inconsistent with ex-
isting zoning and where there is no sig-
nificant noise impact on the sur-
rounding community.
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3 Hardship acquisition is early acquisition
of property by the applicant at the property
owner’s request to alleviate particular hard-
ship to the owner, in contrast to others, be-
cause of an inability to sell his property.
This is justified when the property owner
can document on the basis of health, safety
or financial reasons that remaining in the
property poses an undue hardship compared
to others.

Protective acquisition is done to prevent
imminent development of a parcel which is
needed for a proposed transportation cor-
ridor or site. Documentation must clearly
demonstrate that development of the land
would preclude future transportation use and
that such development is imminent. Advance
acquisition is not permitted for the sole pur-
pose of reducing the cost of property for a
proposed project.

(12) Acquisition of land for hardship
or protective purposes; advance land
acquisition loans under section 3(b) of
the UMT Act.3 Hardship and protective
buying will be permitted only for a par-
ticular parcel or a limited number of
parcels. These types of land acquisition
quality for a CE only where the acqui-
sition will not limit the evaluation of
alternatives, including shifts in align-
ment for planned construction
projects, which may be required in the
NEPA process. No project development
on such land may proceed until the
NEPA process has been completed.

(e) Where a pattern emerges of grant-
ing CE status for a particular type of
action, the Administration will initiate
rulemaking proposing to add this type
of action to the list of categorical ex-
clusions in paragraph (c) or (d) of this
section, as appropriate.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988]

§ 771.119 Environmental assessments.
(a) An EA shall be prepared by the

applicant in consultation with the Ad-
ministration for each action that is not
a CE and does not clearly require the
preparation of an EIS, or where the Ad-
ministration believes an EA would as-
sist in determining the need for an EIS.

(b) For actions that require an EA,
the applicant, in consultation with the
Administration, shall, at the earliest
appropriate time, begin consultation
with interested agencies and others to
advise them of the scope of the project
and to achieve the following objectives:

determine which aspects of the pro-
posed action have potential for social,
economic, or environmental impact;
identify alternatives and measures
which might mitigate adverse environ-
mental impacts; and identify other en-
vironmental review and consultation
requirements which should be per-
formed concurrently with the EA. The
applicant shall accomplish this
through an early coordination process
(i.e., procedures under § 771.111) or
through a scoping process. Public in-
volvement shall be summarized and the
results of agency coordination shall be
included in the EA.

(c) The EA is subject to Administra-
tion approval before it is made avail-
able to the public as an Administration
document. The UMTA applicants may
circulate the EA prior to Administra-
tion approval provided that the docu-
ment is clearly labeled as the appli-
cant’s document.

(d) The EA need not be circulated for
comment but the document must be
made available for public inspection at
the applicant’s office and at the appro-
priate Administration field offices in
accordance with paragraphs (e) and (f)
of this section. Notice of availability of
the EA, briefly describing the action
and its impacts, shall be sent by the
applicant to the affected units of Fed-
eral, State and local government. No-
tice shall also be sent to the State
intergovernmental review contacts es-
tablished under Executive Order 12372.

(e) When a public hearing is held as
part of the application for Federal
funds, the EA shall be available at the
public hearing and for a minimum of 15
days in advance of the public hearing.
The notice of the public hearing in
local newspapers shall announce the
availability of the EA and where it
may be obtained or reviewed. Com-
ments shall be submitted in writing to
the applicant or the Administration
within 30 days of the availability of the
EA unless the Administration deter-
mines, for good cause, that a different
period is warranted. Public hearing re-
quirements are as described in § 771.111.

(f) When a public hearing is not held,
the applicant shall place a notice in a
newspaper(s) similar to a public hear-
ing notice and at a similar stage of de-
velopment of the action, advising the
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public of the availability of the EA and
where information concerning the ac-
tion may be obtained. The notice shall
invite comments from all interested
parties. Comments shall be submitted
in writing to the applicant or the Ad-
ministration within 30 days of the pub-
lication of the notice unless the Ad-
ministration determines, for good
cause, that a different period is war-
ranted.

(g) If no significant impacts are iden-
tified, the applicant shall furnish the
administration a copy of the revised
EA, as appropriate; the public hearing
transcript, where applicable; copies of
any comments received and responses
thereto; and recommend a FONSI. The
EA should also document compliance,
to the extent possible, with all applica-
ble environmental laws and Executive
orders, or provide reasonable assurance
that their requirements can be met.

(h) When the Administration expects
to issue a FONSI for an action de-
scribed in § 771.115(a), copies of the EA
shall be made available for public re-
view (including the affected units of
government) for a minimum of 30 days
before the Administration makes its
final decision (See 40 CFR 1501.4(e)(2).)
This public availability shall be an-
nounced by a notice similar to a public
hearing notice.

(i) If, at any point in the EA process,
the Administration determines that
the action is likely to have a signifi-
cant impact on the environment, the
preparation of an EIS will be required.

§ 771.121 Findings of no significant im-
pact.

(a) The Administration will review
the EA and any public hearing com-
ments and other comments received re-
garding the EA. If the Administration
agrees with the applicant’s rec-
ommendations pursuant to § 771.119(g),
it will make a separate written FONSI
incorporating by reference the EA and
any other appropriate environmental
documents.

(b) After a FONSI has been made by
the Administration, a notice of avail-
ability of the FONSI shall be sent by
the applicant to the affected units of
Federal, State and local government
and the document shall be available
from the applicant and the Administra-

tion upon request by the public. Notice
shall also be sent to the State inter-
governmental review contacts estab-
lished under Executive Order 12372.

(c) If another Federal agency has
issued a FONSI on an action which in-
cludes an element proposed for Admin-
istration funding, the Administration
will evaluate the other agency’s
FONSI. If the Administration deter-
mines that this element of the project
and its environmental impacts have
been adequately identified and as-
sessed, and concurs in the decision to
issue a FONSI, the Administration will
issue its own FONSI incorporating the
other agency’s FONSI. If environ-
mental issues have not been adequately
identified and assessed, the Adminis-
tration will require appropriate envi-
ronmental studies.

§ 771.123 Draft environmental impact
statements.

(a) A draft EIS shall be prepared
when the Administration determines
that the action is likely to cause sig-
nificant impacts on the environment.
When the decision has been made by
the Administration to prepare an EIS,
the Administration will issue a Notice
of Intent (40 CFR 1508.22) for publica-
tion in the FEDERAL REGISTER. Appli-
cants are encouraged to announce the
intent to prepare an EIS by apprpriate
means at the local level.

(b) After publication of the Notice of
Intent, the Administration, in coopera-
tion with the applicant, will begin a
scoping process. The scoping process
will be used to identify the range of al-
ternatives and impacts and the signifi-
cant issues to be addressed in the EIS
and to achieve the other objectives of
40 CFR 1501.7. For FHWA, scoping is
normally achieved through public and
agency involvement procedures re-
quired by § 771.111. For UMTA, scoping
is achieved by soliciting agency and
public responses to the action by letter
or by holding scoping meetings. If a
scoping meeting is to be held, it should
be announced in the Administration’s
Notice of Intent and by appropriate
means at the local level.

(c) The draft EIS shall be prepared by
the Administration in cooperation with
the applicant or, where permitted by
law, by the applicant with appropriate
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guidance and participation by the Ad-
ministration. The draft EIS shall
evaluate all reasonable alternatives to
the action and discuss the reasons why
other alternatives, which may have
been considered, were eliminated from
detailed study. The draft EIS shall also
summarize the studies, reviews, con-
sultations, and coordination required
by environmental laws or Executive or-
ders to the extent appropriate at this
stage in the environmental process.

(d) An applicant which is a statewide
agency may select a consultant to as-
sist in the preparation of an EIS in ac-
cordance with applicable contracting
procedures. Where the applicant is a
joint lead or cooperating agency, the ap-
plicant may select a consultant, after
coordination with the Administration
to assure compliance with 40 CFR
1506.5(c). The Administration will se-
lect any such consultant for other ap-
plicants. (See § 771.109(c) for definitions
of these terms.)

(e) The Administration, when satis-
fied that the draft EIS complies with
NEPA requirements, will approve the
draft EIS for circulation by signing and
dating the cover sheet.

(f) A lead, joint lead, or a cooperating
agency shall be responsible for printing
the EIS. The initial printing of the
draft EIS shall be in sufficient quan-
tity to meet requirements for copies
which can reasonably be expected from
agencies, organizations, and individ-
uals. Normally, copies will be furnished
free of charge. However, with Adminis-
tration concurrence, the party request-
ing the draft EIS may be charged a fee
which is not more than the actual cost
of reproducing the copy or may be di-
rected to the nearest location where
the statement may be reviewed.

(g) The draft EIS shall be circulated
for comment by the applicant on behalf
of the Administration. The draft EIS
shall be made available to the public
and transmitted to agencies for com-
ment no later than the time the docu-
ment is filed with the Environmental
Protection Agency in accordance with
40 CFR 1506.9. The draft EIS shall be
transmitted to:

(1) Public officials, interest groups,
and members of the public known to
have an interest in the proposed action
or the draft EIS;

(2) Federal, State and local govern-
ment agencies expected to have juris-
diction or responsibility over, or inter-
est or expertise in, the action. Copies
shall be provided directly to appro-
priate State and local agencies, and to
the State intergovernmental review
contacts established under Executive
Order 12372; and

(3) States and Federal land manage-
ment entities which may be signifi-
cantly affected by the proposed action
or any of the alternatives. These copies
shall be accompanied by a request that
such State or entity advise the Admin-
istration in writing of any disagree-
ment with the evaluation of impacts in
the statement. The Administration
will furnish the comments received to
the applicant along with a written as-
sessment of any disagreements for in-
corporation into the final EIS.

(h) The UMTA requires a public hear-
ing during the circulation period of all
draft EISs. FHWA public hearing re-
quirements are as described in
§ 771.111(h). Whenever a public hearing
is held, the draft EIS shall be available
at the public hearing and for a min-
imum of 15 days in advance of the pub-
lic hearing. The availability of the
draft EIS shall be mentioned, and pub-
lic comments requested, in any public
hearing notice and at any public hear-
ing presentation. If a public hearing on
an action proposed for FHWA funding
is not held, a notice shall be placed in
a newspaper similar to a public hearing
notice advising where the draft EIS is
available for review, how copies may be
obtained, and where the comments
should be sent.

(i) The FEDERAL REGISTER public
availability notice (40 CFR 1506.10)
shall establish a period of not less than
45 days for the return of comments on
the draft EIS. The notice and the draft
EIS transmittal letter shall identify
where comments are to be sent.

(j) For UMTA funded major urban
mass transportation investments, the
applicant shall prepare a report identi-
fying a locally preferred alternative at
the conclusion of the Draft EIS circula-
tion period. Approval may be given to
begin preliminary engineering on the
principal alternative(s) under consider-
ation. During the course of such pre-
liminary engineering, the applicant
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will refine project costs, effectiveness,
and impact information with par-
ticular attention to alternative de-
signs, operations, detailed location de-
cisions and appropriate mitigation
measures. These studies will be used to
prepare the final EIS or, where appro-
priate, a supplemental draft EIS.

§ 771.125 Final environmental impact
statements.

(a)(1) After circulation of a draft EIS
and consideration of comments re-
ceived, a final EIS shall be prepared by
the Administration in cooperation with
the applicant or, where permitted by
law, by the applicant with appropriate
guidance and participation by the Ad-
ministration. The final EIS shall iden-
tify the preferred alternative and
evaluate all reasonable alternatives
considered. It shall also discuss sub-
stantive comments received on the
draft EIS and responses thereto, sum-
marize public involvement, and de-
scribe the mitigation measures that
are to be incorporated into the pro-
posed action. Mitigation measures pre-
sented as commitments in the final
EIS will be incorporated into the
project as specified in § 771.109(b). The
final EIS should also document compli-
ance, to the extent possible, with all
applicable environmental laws and Ex-
ecutive orders, or provide reasonable
assurance that their requirements can
be met.

(2) Every reasonable effort shall be
made to resolve interagency disagree-
ments on actions before processing the
final EIS. If significant issues remain
unresolved, the final EIS shall identify
those issues and the consultations and
other efforts made to resolve them.

(b) The final EIS will be reviewed for
legal sufficiency prior to Administra-
tion approval.

(c) The Administration will indicate
approval of the EIS for an action by
signing and dating the cover page.
Final EISs prepared for actions in the
following categories will be submitted
to the Administration’s Headquarters
for prior concurrence:

(1) Any action for which the Adminis-
tration determines that the final EIS
should be reviewed at the Headquarters
office. This would typically occur when
the Headquarters office determines

that (i) additional coordination with
other Federal, State or local govern-
mental agencies is needed; (ii) the so-
cial, economic, or environmental im-
pacts of the action may need to be
more fully explored; (iii) the impacts of
the proposed action are unusually
great; (iv) major issues remain unre-
solved; or (v) the action involves na-
tional policy issues.

(2) Any action to which a Federal,
State or local government agency has
indicated opposition on environmental
grounds (which has not been resolved
to the written satisfaction of the ob-
jecting agency).

(3) Major urban mass transportation
investments as defined by UMTA’s pol-
icy on major investments (49 FR 21284;
May 18, 1984).

(d) The signature of the UMTA ap-
proving official on the cover sheet also
indicates compliance with section 14 of
the UMT Act and fulfillment of the
grant application requirements of sec-
tions 3(d)(1) and (2), 5(h), and 5(i) of the
UMT Act.

(e) Approval of the final EIS is not an
Administration Action (as defined in
§ 771.107(c)) and does not commit the
Administration to approve any future
grant request to fund the preferred al-
ternative.

(f) The initial printing of the final
EIS shall be in sufficient quantity to
meet the request for copies which can
be reasonably expected from agencies,
organizations, and individuals. Nor-
mally, copies will be furnished free of
charge. However, with Administration
concurrence, the party requesting the
final EIS may be charged a fee which is
not more than the actual cost of repro-
ducing the copy or may be directed to
the nearest location where the state-
ment may be reviewed.

(g) The final EIS shall be transmitted
to any persons, organizations, or agen-
cies that made substantive comments
on the draft EIS or requested a copy,
no later than the time the document is
filed with EPA. In the case of lengthy
documents, the agency may provide al-
ternative circulation processes in ac-
cordance with 40 CFR 1502.19. The ap-
plicant shall also publish a notice of
availability in local newspapers and
make the final EIS available through
the mechanism established pursuant to
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DOT Order 4600.13 which implements
Executive Order 12372. When filed with
EPA, the final EIS shall be available
for public review at the applicant’s of-
fices and at appropriate Administra-
tion offices. A copy should also be
made available for public review at in-
stitutions such as local government of-
fices, libraries, and schools, as appro-
priate.

§ 771.127 Record of decision.

(a) The Administration will complete
and sign a record of decision (ROD) no
sooner than 30 days after publication of
the final EIS notice in the FEDERAL
REGISTER or 90 days after publication
of a notice for the draft EIS, whichever
is later. The ROD will present the basis
for the decision as specified in 40 CFR
1505.2, summarize any mitigation meas-
ures that will be incorporated in the
project and document any required sec-
tion 4(f) approval in accordance with
§ 771.135(l). Until any required ROD has
been signed, no further approvals may
be given except for administrative ac-
tivities taken to secure further project
funding and other activities consistent
with 40 CFR 1506.1.

(b) If the Administration subse-
quently wishes to approve an alter-
native which was not identified as the
preferred alternative but was fully
evaluated in the final EIS, or proposes
to make substantial changes to the
mitigation measures or findings dis-
cussed in the ROD, a revised ROD shall
be subject to review by those Adminis-
tration offices which reviewed the final
EIS under § 771.125(c). To the extent
practicable the approved revised ROD
shall be provided to all persons, organi-
zations, and agencies that received a
copy of the final EIS pursuant to
§ 771.125(g).

§ 771.129 Re–evaluations.

(a) A written evaluation of the draft
EIS shall be prepared by the applicant
in cooperation with the Administration
if an acceptable final EIS is not sub-
mitted to the Administration within 3
years from the date of the draft EIS
circulation. The purpose of this evalua-
tion is to determine whether or not a
supplement to the draft EIS or a new
draft EIS is needed.

(b) A written evaluation of the final
EIS will be required before further ap-
provals may be granted if major steps
to advance the action (e.g., authority
to undertake final design, authority to
acquire a significant portion of the
right-of-way, or approval of the plans,
specifications and estimates) have not
occurred within three years after the
approval of the final EIS, final EIS sup-
plement, or the last major Administra-
tion approval or grant.

(c) After approval of the EIS, FONSI,
or CE designation, the applicant shall
consult with the Administration prior
to requesting any major approvals or
grants to establish whether or not the
approved environmental document or
CE designation remains valid for the
requested Administration action.
These consultations will be docu-
mented when determined necessary by
the Administration.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988]

§ 771.130 Supplemental environmental
impact statements.

(a) A draft EIS, final EIS, or supple-
mental EIS may be supplemented at
any time. An EIS shall be supple-
mented whenever the Administration
determines that:

(1) Changes to the proposed action
would result in significant environ-
mental impacts that were not evalu-
ated in the EIS; or

(2) New information or circumstances
relevant to environmental concerns
and bearings on the proposed action or
its impacts would result in significant
environmental impacts not evaluated
in the EIS.

(b) However, a supplemental EIS will
not be necessary where:

(1) The changes to the proposed ac-
tion, new information, or new cir-
cumstances result in a lessening of ad-
verse environmental impacts evaluated
in the EIS without causing other envi-
ronmental impacts that are significant
and were not evaluated in the EIS; or

(2) The Administration decides to ap-
prove an alternative fully evaluated in
an approved final EIS but not identi-
fied as the preferred alternative. In
such a case, a revised ROD shall be pre-
pared and circulated in accordance
with § 771.127(b).
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(c) Where the Administration is un-
certain of the significance of the new
impacts, the applicant will develop ap-
propriate environmental studies or, if
the Administration deems appropriate,
an EA to assess the impacts of the
changes, new information, or new cir-
cumstances. If, based upon the studies,
the Administration determines that a
supplemental EIS is not necessary, the
Administration shall so indicate in the
project file.

(d) A supplement is to be developed
using the same process and format (i.e.,
draft EIS, final EIS, and ROD) as an
original EIS, except that scoping is not
required.

(e) A supplemental draft EIS may be
necessary for UMTA major urban mass
transportation investments if there is
a substantial change in the level of de-
tail on project impacts during project
planning and development. The supple-
ment will address site-specific impacts
and refined cost estimates that have
been developed since the original draft
EIS.

(f) In some cases, a supplemental EIS
may be required to address issues of
limited scope, such as the extent of
proposed mitigation or the evaluation
of location or design variations for a
limited portion of the overall project.
Where this is the case, the preparation
of a supplemental EIS shall not nec-
essarily:

(1) Prevent the granting of new ap-
provals;

(2) Require the withdrawal of pre-
vious approvals; or

(3) Require the suspension of project
activities; for any activity not directly
affected by the supplement. If the
changes in question are of such mag-
nitude to require a reassessment of the
entire action, or more than a limited
portion of the overall action, the Ad-
ministration shall suspend any activi-
ties which would have an adverse envi-
ronmental impact or limit the choice
of reasonable alternatives, until the
supplemental EIS is completed.

§ 771.131 Emergency action proce-
dures.

Requests for deviations from the pro-
cedures in this regulation because of
emergency circumstances (40 CFR
1506.11) shall be referred to the Admin-

istration’s headquarters for evaluation
and decision after consultation with
CEQ.

§ 771.133 Compliance with other re-
quirements.

The final EIS or FONSI should docu-
ment compliance with requirements of
all applicable environmental laws, Ex-
ecutive orders, and other related re-
quirements. If full compliance is not
possible by the time the final EIS or
FONSI is prepared, the final EIS or
FONSI should reflect consultation with
the appropriate agencies and provide
reasonable assurance that the require-
ments will be met. Approval of the en-
vironmental document constitutes
adoption of any Administration find-
ings and determinations that are con-
tained therein. The FHWA approval of
the appropriate NEPA document will
constitute its finding of compliance
with the report requirements of 23
U.S.C. 128.

§ 771.135 Section 4(f) (49 U.S.C. 303).
(a)(l) The Administration may not

approve the use of land from a signifi-
cant publicly owned public park, recre-
ation area, or wildlife and waterfowl
refuge, or any significant historic site
unless a determination is made that:

(i) There is no feasible and prudent
alternative to the use of land from the
property; and

(ii) The action includes all possible
planning to minimize harm to the
property resulting from such use.

(2) Supporting information must
demonstrate that there are unique
problems or unusual factors involved in
the use of alternatives that avoid these
properties or that the cost, social, eco-
nomic, and environmental impacts, or
community disruption resulting from
such alternatives reach extraordinary
magnitudes.

(b) The Administration will deter-
mine the application of section 4(f).
Any use of lands from a section 4(f)
property shall be evaluated early in the
development of the action when alter-
natives to the proposed action are
under study.

(c) Consideration under section 4(f) is
not required when the Federal, State,
or local officials having jurisdiction
over a park, recreation area or refuge
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determine that the entire site is not
significant. In the absence of such a de-
termination, the section 4(f) land will
be presumed to be significant. The Ad-
ministration will review the signifi-
cance determination to assure its rea-
sonableness.

(d) Where Federal lands or other pub-
lic land holdings (e.g., State forests)
are administered under statutes per-
mitting management for multiple uses,
and, in fact, are managed for multiple
uses, section 4(f) applies only to those
portions of such lands which function
for, or are designated in the plans of
the administering agency as being for,
significant park, recreation, or wildlife
and waterfowl purposes. The deter-
mination as to which lands so function
or are so designated, and the signifi-
cance of those lands, shall be made by
the officials having jurisdiction over
the lands. The Administration will re-
view this determination to assure its
reasonableness. The determination of
significance shall apply to the entire
area of such park, recreation, or wild-
life and waterfowl refuge sites.

(e) In determining the application of
section 4(f) to historic sites, the Ad-
ministration, in cooperation with the
applicant, will consult with the State
Historic Preservation Officer (SHPO)
and appropriate local officials to iden-
tify all properties on or eligible for the
National Register of Historic Places
(National Register). The section 4(f) re-
quirements apply only to sites on or el-
igible for the National Register unless
the Administration determines that
the application of section 4(f) is other-
wise appropriate.

(f) The Administration may deter-
mine that section 4(f) requirements do
not apply to restoration, rehabilita-
tion, or maintenance of transportation
facilities that are on or eligible for the
National Register when:

(1) Such work will not adversely af-
fect the historic qualities of the facil-
ity that caused it to be on or eligible
for the National Register, and

(2) The SHPO and the Advisory Coun-
cil on Historic Preservation (ACHP)
have been consulted and have not ob-
jected to the Administration finding in
paragraph (f)(1) of this section.

(g)(1) Section 4(f) applies to all ar-
cheological sites on or eligible for in-

clusion on the National Register, in-
cluding those discovered during con-
struction except as set forth in para-
graph (g)(2) of this section. Where sec-
tion 4(f) applies to archeological sites
discovered during construction, the
section 4(f) process will be expedited.
In such cases, the evaluation of feasible
and prudent alternatives will take ac-
count of the level of investment al-
ready made. The review process, in-
cluding the consultation with other
agencies, will be shortened as appro-
priate.

(2) Section 4(f) does not apply to ar-
cheological sites where the Adminis-
tration, after consultation with the
SHPO and the ACHP, determines that
the archeological resource is important
chiefly because of what can be learned
by data recovery and has minimal
value for preservation in place. This
exception applies both to situations
where data recovery is undertaken or
where the Administration decides, with
agreement of the SHPO and, where ap-
plicable, the ACHP not to recover the
resource.

(h) Designations of park and recre-
ation lands, wildlife and waterfowl ref-
uges, and historic sites are sometimes
made and determinations of signifi-
cance changed late in the development
of a proposed action. With the excep-
tion of the treatment of archeological
resources in paragraph (g) of this sec-
tion, the Administration may permit a
project to proceed without consider-
ation under section 4(f) if the property
interest in the section 4(f) lands was
acquired for transportation purposes
prior to the designation or change in
the determination of significance and
if an adequate effort was made to iden-
tify properties protected by section 4(f)
prior to acquisition.

(i) The evaluations of alternatives to
avoid the use of section 4(f) land and of
possible measures to minimize harm to
such lands shall be developed by the
applicant in cooperation with the Ad-
ministration. This information should
be presented in the draft EIS, EA, or,
for a project classified as a CE in a sep-
arate document. The section 4(f) eval-
uation shall be provided for coordina-
tion and comment to the officials hav-
ing jurisdiction over the section 4(f)
property and to the Department of the
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Interior, and as appropriate to the De-
partment of Agriculture and the De-
partment of Housing and Urban Devel-
opment. A minimum of 45 days shall be
established by the Administration for
receipt of comments. Uses of section
4(f) land covered by a programmatic
section 4(f) evaluation shall be docu-
mented and coordinated as specified in
the programmatic section 4(f) evalua-
tion.

(j) When adequate support exists for
a section 4(f) determination, the dis-
cussion in the final EIS, FONSI, or sep-
arate section 4(f) evaluation shall spe-
cifically address:

(1) The reasons why the alternatives
to avoid a section 4(f) property are not
feasible and prudent; and

(2) All measures which will be taken
to minimize harm to the section 4(f)
property.

(k) The final Section 4(f) evaluation
will be reviewed for legal sufficiency.

(l) For actions processed with EISs,
the Administration will make the sec-
tion 4(f) approval either in its approval
of the final EIS or in the ROD. Where
the section 4(f) approval is documented
in the final EIS, the Administration
will summarize the basis for its section
4(f) approval in the ROD. Actions re-
quiring the use of section 4(f) property,
and proposed to be processed with a
FONSI or classified as a CE, shall not
proceed until notified by the Adminis-
tration of section 4(f) approval. For
these actions, any required section 4(f)
approval will be documented sepa-
rately.

(m) Circulation of a separate section
4(f) evaluation will be required when:

(1) A proposed modification of the
alignment or design would require the
use of section 4(f) property after the
CE, FONSI, draft EIS, or final EIS has
been processed;

(2) The Administration determines,
after processing the CE, FONSI, draft
EIS, or final EIS that section 4(f) ap-
plies to a property;

(3) A proposed modification of the
alignment, design, or measures to min-
imize harm (after the original section
4(f) approval) would result in a sub-
stantial increase in the amount of sec-
tion 4(f) land used, a substantial in-
crease in the adverse impacts to sec-

tion 4(f) land, or a substantial reduc-
tion in mitigation measures; or

(4) Another agency is the lead agency
for the NEPA process, unless another
DOT element is preparing the section
4(f) evaluation.

(n) If the Administration determines
under § 771.135(m) or otherwise, that
section 4(f) is applicable after the CE,
FONSI, or final EIS has been processed,
the decision to prepare and circulate a
section 4(f) evaluation will not nec-
essarily require the preparation of a
new or supplemental environmental
document. Where a separately cir-
culated section 4(f) evaluation is pre-
pared, such evaluation does not nec-
essarily:

(1) Prevent the granting of new ap-
provals;

(2) Require the withdrawal of pre-
vious approvals; or

(3) Require the suspension of project
activities; for any activity not affected
by the section 4(f) evaluation.

(o) An analysis required by section
4(f) may involve different levels of de-
tail where the section 4(f) involvement
is addressed in a tiered EIS.

(1) When the first-tier, broad-scale
EIS is prepared, the detailed informa-
tion necessary to complete the section
4(f) evaluation may not be available at
that stage in the development of the
action. In such cases, an evaluation
should be made on the potential im-
pacts that a proposed action will have
on section 4(f) land and whether those
impacts could have a bearing on the de-
cision to be made. A preliminary deter-
mination may be made at this time as
to whether there are feasible and pru-
dent locations or alternatives for the
action to avoid the use of section 4(f)
land. This preliminary determination
shall consider all possible planning to
minimize harm to the extent that the
level of detail available at the first-tier
EIS stage allows. It is recognized that
such planning at this stage will nor-
mally be limited to ensuring that op-
portunities to minimize harm at subse-
quent stages in the development proc-
ess have not been precluded by deci-
sions made at the first-tier stage. This
preliminary determination is then in-
corporated into the first-tier EIS.
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(2) A section 4(f) approval made when
additional design details are available
will include a determination that:

(i) The preliminary section 4(f) deter-
mination made pursuant to paragraph
(o)(1) of this section is still valid; and

(ii) The criteria of paragraph (a) of
this section have been met.

(p) Use. (1) Except as set forth in
paragraphs (f), (g)(2), and (h) of this
section, ‘‘use’’ (in paragraph (a)(1) of
this section) occurs:

(i) When land is permanently incor-
porated into a transportation facility;

(ii) When there is a temporary occu-
pancy of land that is adverse in terms
of the statute’s preservationist pur-
poses as determined by the criteria in
paragraph (p)(7) of this section; or

(iii) When there is a constructive use
of land.

(2) Constructive use occurs when the
transportation project does not incor-
porate land from a section 4(f) re-
source, but the project’s proximity im-
pacts are so severe that the protected
activities, features, or attributes that
qualify a resource for protection under
section 4(f) are substantially impaired.
Substantial impairment occurs only
when the protected activities, features,
or attributes of the resource are sub-
stantially diminished.

(3) The Administration is not re-
quired to determine that there is no
constructive use. However, such a de-
termination could be made at the dis-
cretion of the Administration.

(4) The Administration has reviewed
the following situations and deter-
mined that a constructive use occurs
when:

(i) The projected noise level increase
attributable to the project substan-
tially interferes with the use and en-
joyment of a noise-sensitive facility of
a resource protected by section 4(f),
such as hearing the performances at an
outdoor amphitheater, sleeping in the
sleeping area of a campground, enjoy-
ment of a historic site where a quiet
setting is a generally recognized fea-
ture or attribute of the site’s signifi-
cance, or enjoyment of an urban park
where serenity and quiet are signifi-
cant attributes;

(ii) The proximity of the proposed
project substantially impairs esthetic
features or attributes of a resource pro-

tected by section 4(f), where such fea-
tures or attributes are considered im-
portant contributing elements to the
value of the resource. Examples of sub-
stantial impairment to visual or es-
thetic qualities would be the location
of a proposed transportation facility in
such proximity that it obstructs or
eliminates the primary views of an
architecturally significant historical
building, or substantially detracts
from the setting of a park or historic
site which derives its value in substan-
tial part due to its setting;

(iii) The project results in a restric-
tion on access which substantially di-
minishes the utility of a significant
publicly owned park, recreation area,
or a historic site;

(iv) The vibration impact from oper-
ation of the project substantially im-
pairs the use of a section 4(f) resource,
such as projected vibration levels from
a rail transit project that are great
enough to affect the structural integ-
rity of a historic building or substan-
tially diminish the utility of the build-
ing; or

(v) The ecological intrusion of the
project substantially diminishes the
value of wildlife habitat in a wildlife or
waterfowl refuge adjacent to the
project or substantially interferes with
the access to a wildlife or waterfowl
refuge, when such access is necessary
for established wildlife migration or
critical life cycle processes.

(5) The Administration has reviewed
the following situations and deter-
mined that a constructive use does not
occur when:

(i) Compliance with the requirements
of section 106 of the National Historic
Preservation Act and 36 CFR part 800
for proximity impacts of the proposed
action, on a site listed on or eligible for
the National Register of Historic
Places, results in an agreement of ‘‘no
effect’’ or ‘‘no adverse effect’’;

(ii) The projected traffic noise levels
of the proposed highway project do not
exceed the FHWA noise abatement
critieria as contained in Table 1, 23
CFR part 772, or the projected oper-
ational noise levels of the proposed
transit project do not exceed the noise
impact criteria in the UMTA guide-
lines;
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(iii) The projected noise levels exceed
the relevant threshold in paragraph
(p)(5)(ii) of this section because of high
existing noise, but the increase in the
projected noise levels if the proposed
project is constructed, when compared
with the projected noise levels if the
project is not built, is barely percep-
tible (3 dBA or less);

(iv) There are proximity impacts to a
section 4(f) resource, but a govern-
mental agency’s right-of-way acquisi-
tion, an applicant’s adoption of project
location, or the Administration ap-
proval of a final environmental docu-
ment, established the location for a
proposed transportation project before
the designation, establishment, or
change in the significance of the re-
source. However, if the age of an his-
toric site is close to, but less than, 50
years at the time of the governmental
agency’s acquisition, adoption, or ap-
proval, and except for its age would be
eligible for the National Register, and
construction would begin after the site
was eligible, then the site is considered
a historic site eligible for the National
Register;

(v) There are impacts to a proposed
public park, recreation area, or wildlife
refuge, but the proposed transportation
project and the resource are concur-
rently planned or developed. Examples
of such concurrent planning or develop-
ment include, but are not limited to:

(A) Designation or donation of prop-
erty for the specific purpose of such
concurrent development by the entity
with jurisdiction or ownership of the
property for both the potential trans-
portation project and the section 4(f)
resource, or

(B) Designation, donation, planning
or development of property by two or
more governmental agencies, with ju-
risdiction for the potential transpor-
tation project and the section 4(f) re-
source, in consultation with each
other;

(vi) Overall (combined) proximity im-
pacts caused by a proposed project do
not substantially impair the activities,
features, or attributes that qualify a
resource for protection under section
4(f);

(vii) Proximity impacts will be miti-
gated to a condition equivalent to, or

better than, that which would occur
under a no-build scenario;

(viii) Change in accessibility will not
substantially diminish the utilization
of the section 4(f) resource; or

(ix) Vibration levels from project
construction activities are mitigated,
through advance planning and moni-
toring of the activities, to levels that
do not cause a substantial impairment
of the section 4(f) resource.

(6) When a constructive use deter-
mination is made, it will be based, to
the extent it reasonably can, upon the
following:

(i) Identification of the current ac-
tivities, features, or attributes of a re-
source qualified for protection under
section 4(f) and which may be sensitive
to proximity impacts;

(ii) An analysis of the proximity im-
pacts of the proposed project on the
section 4(f) resource. If any of the prox-
imity impacts will be mitigated, only
the net impact need be considered in
this analysis. The analysis should also
describe and consider the impacts
which could reasonably be expected if
the proposed project were not imple-
mented, since such impacts should not
be attributed to the proposed project;

(iii) Consultation, on the above iden-
tification and analysis, with the Fed-
eral, State, or local officials having ju-
risdiction over the park, recreation
area, refuge, or historic site.

(7) A temporary occupancy of land is
so minimal that it does not constitute
a use within the meaning of section 4(f)
when the following conditions are sat-
isfied:

(i) Duration must be temporary, i.e.,
less than the time needed for construc-
tion of the project, and there should be
no change in ownership of the land;

(ii) Scope of the work must be minor,
i.e., both the nature and the magnitude
of the changes to the section 4(f) re-
source are minimal;

(iii) There are no anticipated perma-
nent adverse physical impacts, nor will
there be interference with the activi-
ties or purposes of the resource, on ei-
ther a temporary or permanent basis;

(iv) The land being used must be fully
restored, i.e., the resource must be re-
turned to a condition which is at least
as good as that which existed prior to
the project; and

VerDate 23<MAR>99 10:53 Apr 20, 1999 Jkt 183073 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 Y:\SGML\183073T.XXX pfrm08 PsN: 183073T



408

23 CFR Ch. I (4–1–99 Edition)§ 771.137

(v) There must be documented agree-
ment of the appropriate Federal, State,
or local officials having jurisdiction
over the resource regarding the above
conditions.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988, as amended at 56 FR 13279, Apr. 1,
1991; 57 FR 12411, Apr. 10, 1992]

§ 771.137 International actions.

(a) The requirements of this part
apply to:

(1) Administration actions signifi-
cantly affecting the environment of a
foreign nation not participating in the
action or not otherwise involved in the
action.

(2) Administration actions outside
the U.S., its territories, and posses-
sions which significantly affect natural
resources of global importance des-
ignated for protection by the President
or by international agreement.

(b) If communication with a foreign
government concerning environmental
studies or documentation is antici-
pated, the Administration shall coordi-
nate such communication with the De-
partment of State through the Office of
the Secretary of Transportation.

PART 772—PROCEDURES FOR
ABATEMENT OF HIGHWAY TRAF-
FIC NOISE AND CONSTRUCTION
NOISE

Sec.
772.1 Purpose.
772.3 Noise standards.
772.5 Definitions.
772.7 Applicability.
772.9 Analysis of traffic noise impacts and

abatement measures.
772.11 Noise abatement.
772.13 Federal participation.
772.15 Information for local officials.
772.17 Traffic noise prediction.
772.19 Construction noise.

TABLE 1 TO PART 772—NOISE ABATEMENT CRI-
TERIA

APPENDIX A TO PART 772—NATIONAL REF-
ERENCE ENERGY MEAN EMISSION LEVELS
AS A FUNCTION OF SPEED

AUTHORITY: 23 U.S.C. 109(h), 109(i); 42 U.S.C.
4331, 4332; sec. 339(b), Pub. L. 104–59, 109 Stat.
568, 605; 49 CFR 1.48(b).

SOURCE: 47 FR 29654, July 8, 1982; 47 FR
33956, Aug. 5, 1982, unless otherwise noted.

§ 772.1 Purpose.
To provide procedures for noise stud-

ies and noise abatement measures to
help protect the public health and wel-
fare, to supply noise abatement cri-
teria, and to establish requirements for
information to be given to local offi-
cials for use in the planning and design
of highways approved pursuant to title
23 U.S.C.

§ 772.3 Noise standards.
The highway traffic noise prediction

requirements, noise analyses, noise
abatement criteria, and requirements
for informing local officials in this reg-
ulation constitute the noise standards
mandated by 23 U.S.C. 109(i). All high-
way projects which are developed in
conformance with this regulation shall
be deemed to be in conformance with
the Federal Highway Administration
(FHWA) noise standards.

§ 772.5 Definitions.
(a) Design year. The future year used

to estimate the probable traffic volume
for which a highway is designed. A
time, 10 to 20 years, from the start of
construction is usually used.

(b) Existing noise levels. The noise, re-
sulting from the natural and mechan-
ical sources and human activity, con-
sidered to be usually present in a par-
ticular area.

(c) L10. The sound level that is ex-
ceeded 10 percent of the time (the 90th
percentile) for the period under consid-
eration.

(d) L10(h). The hourly value of L10.
(e) Leq—the equivalent steady-state

sound level which in a stated period of
time contains the same acoustic en-
ergy as the time-varying sound level
during the same time period.

(f) Leq(h). The hourly value of Leq.
(g) Traffic noise impacts. Impacts

which occur when the predicted traffic
noise levels approach or exceed the
noise abatement criteria (Table 1), or
when the predicted traffic noise levels
substantially exceed the existing noise
levels.

(h) Type I projects. A proposed Federal
or Federal-aid highway project for the
construction of a highway on new loca-
tion or the physical alteration of an ex-
isting highway which significantly
changes either the horizonal or vertical
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alignment or increases the number of
through-traffic lanes.

(i) Type II projects. A proposed Fed-
eral or Federal-aid highway project for
noise abatement on an existing high-
way.

§ 772.7 Applicability.

(a) Type I projects. This regulation ap-
plies to all Type I projects unless it is
specifically indicated that a section ap-
plies only to Type II projects.

(b) Type II projects. The development
and implementation of Type II projects
are not mandatory requirements of 23
U.S.C. 109(i) and are, therefore, not re-
quired by this regulation. When Type II
projects are proposed for Federal-aid
highway participation at the option of
the highway agency, the provisions of
§§ 772.9(c), 772.13, and 772.19 of this regu-
lation shall apply.

§ 772.9 Analysis of traffic noise im-
pacts and abatement measures.

(a) The highway agency shall deter-
mine and analyze expected traffic noise
impacts and alternative noise abate-
ment measures to mitigate these im-
pacts, giving weight to the benefits and
cost of abatement, and to the overall
social, economic and environmental ef-
fects.

(b) The traffic noise analysis shall in-
clude the following for each alternative
under detailed study:

(1) Identification of existing activi-
ties, developed lands, and undeveloped
lands for which development is
planned, designed and programmed,
which may be affected by noise from
the highway;

(2) Prediction of traffic noise levels;
(3) Determination of existing noise

levels;
(4) Determination of traffic noise im-

pacts; and
(5) Examination and evaluation of al-

ternative noise abatement measures
for reducing or eliminating the noise
impacts.

(c) Highway agencies proposing to
use Federal-aid highway funds for Type
II projects shall perform a noise anal-
ysis of sufficient scope to provide infor-
mation needed to make the determina-
tion required by § 772.13(a) of this chap-
ter.

§ 772.11 Noise abatement.
(a) In determining and abating traffic

noise impacts, primary consideration is
to be given to exterior areas. Abate-
ment will usually be necessary only
where frequent human use occurs and a
lowered noise level would be of benefit.

(b) In those situations where there
are no exterior activities to be affected
by the traffic noise, or where the exte-
rior activities are far from or phys-
ically shielded from the roadway in a
manner that prevents an impact on ex-
terior activities, the interior criterion
shall be used as the basis of deter-
mining noise impacts.

(c) If a noise impact is identified, the
abatement measures listed in § 772.13(c)
of this chapter must be considered.

(d) When noise abatement measures
are being considered, every reasonable
effort shall be made to obtain substan-
tial noise reductions.

(e) Before adoption of a final environ-
mental impact statement or finding of
no significant impact, the highway
agency shall identify:

(1) Noise abatement measures which
are reasonable and feasible and which
are likely to be incorporated in the
project, and

(2) Noise impacts for which no appar-
ent solution is available.

(f) The views of the impacted resi-
dents will be a major consideration in
reaching a decision on the reasonable-
ness of abatement measures to be pro-
vided.

(g) The plans and specifications will
not be approved by FHWA unless those
noise abatement measures which are
reasonable and feasible are incor-
porated into the plans and specifica-
tions to reduce or eliminate the noise
impact on existing activities, devel-
oped lands, or undeveloped lands for
which development is planned, de-
signed, and programmed.

§ 772.13 Federal participation.
(a) Federal funds may be used for

noise abatement measures where:
(1) A traffic noise impact has been

identified,
(2) The noise abatement measures

will reduce the traffic noise impact,
and

(3) The overall noise abatement bene-
fits are determined to outweigh the
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*These documents are available for inspec-
tion and copying as prescribed in 49 CFR
part 7, appendix D.

overall adverse social, economic, and
environmental effects and the costs of
the noise abatement measures.

(b) For Type II projects, noise abate-
ment measures will only be approved
for projects that were approved before
November 28, 1995, or are proposed
along lands where land development or
substantial construction predated the
existence of any highway. The granting
of a building permit, filing of a plat
plan, or a similar action must have oc-
curred prior to right-of-way acquisition
or construction approval for the origi-
nal highway. Noise abatement meas-
ures will not be approved at locations
where such measures were previously
determined not to be reasonable and
feasible for a Type I project.

(c) The noise abatement measures
listed below may be incorporated in
Type I and Type II projects to reduce
traffic noise impacts. The costs of such
measures may be included in Federal-
aid participating project costs with the
Federal share being the same as that
for the system on which the project is
located, except that Interstate con-
struction funds may only participate in
Type I projects.

(1) Traffic management measures
(e.g., traffic control devices and sign-
ing for prohibition of certain vehicle
types, time-use restrictions for certain
vehicle types, modified speed limits,
and exclusive land designations).

(2) Alteration of horizontal and
vertical alignments.

(3) Acquisition of property rights (ei-
ther in fee or lesser interest) for con-
struction of noise barriers.

(4) Construction of noise barriers (in-
cluding landscaping for esthetic pur-
poses) whether within or outside the
highway right-of-way. Interstate con-
struction funds may not participate in
landscaping.

(5) Acquisition of real property or in-
terests therein (predominantly unim-
proved property) to serve as a buffer
zone to preempt development which
would be adversely impacted by traffic
noise. This measure may be included in
Type I projects only.

(6) Noise insulation of public use or
nonprofit institutional structures.

(d) There may be situations where (1)
severe traffic noise impacts exist or are
expected, and (2) the abatement meas-

ures listed above are physically infeasi-
ble or economically unreasonable. In
these instances, noise abatement meas-
ures other than those listed in
§ 772.13(c) of this chapter may be pro-
posed for Types I and II projects by the
highway agency and approved by the
Regional Federal Highway Adminis-
trator on a case-by-case basis when the
conditions of § 772.13(a) of this chapter
have been met.

[47 FR 29654, July 8, 1982; 47 FR 33956, Aug. 5,
1982, as amended at 61 FR 45321, Aug. 29, 1996]

§ 772.15 Information for local officials.
In an effort to prevent future traffic

noise impacts on currently undevel-
oped lands, highway agencies shall in-
form local officials within whose juris-
diction the highway project is located
of the following:

(a) The best estimation of future
noise levels (for various distances from
the highway improvement) for both de-
veloped and undeveloped lands or prop-
erties in the immediate vicinity of the
project,

(b) Information that may be useful to
local communities to protect future
land development from becoming in-
compatible with anticipated highway
noise levels, and

(c) Eligibility for Federal-aid partici-
pation for Type II projects as described
in § 772.13(b) of this chapter.

§ 772.17 Traffic noise prediction.
(a) Any traffic noise prediction meth-

od is approved for use in any noise
analysis required by this regulation if
it generally meets the following two
conditions:

(1) The methodology is consistent
with the methodology in the FHWA
Highway Traffic Noise Prediction
Model (Report No. FHWA–RD–77–108).*

(2) The prediction method uses noise
emission levels obtained from one of
the following:

(i) National Reference Energy Mean
Emission Levels as a Function of Speed
(appendix A).

(ii) Determination of reference en-
ergy mean emission levels in Sound
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Procedures for Measuring Highway
Noise: Final Report, DP–45–1R.*

(b) In predicting noise levels and as-
sessing noise impacts, traffic charac-
teristics which will yield the worst
hourly traffic noise impact on a reg-
ular basis for the design year shall be
used.

§ 772.19 Construction noise.
The following general steps are to be

performed for all Types I and II
projects:

(a) Identify land uses or activities
which may be affected by noise from
construction of the project. The identi-

fication is to be performed during the
project development studies.

(b) Determine the measures which
are needed in the plans and specifica-
tions to minimize or eliminate adverse
construction noise impacts to the com-
munity. This determination shall in-
clude a weighing of the benefits
achieved and the overall adverse social,
economic and environmental effects
and the costs of the abatement meas-
ures.

(c) Incorporate the needed abatement
measures in the plans and specifica-
tions.

TABLE 1—NOISE ABATEMENT CRITERIA
[Hourly A-Weighted Sound Level—decibels (dBA)1]

Activity Category Leq(h) L10(h) Description of activity category

A ................................... 57 (Exterior) ........ 60 (Exterior) ........ Lands on which serenity and quiet are of extraordinary sig-
nificance and serve an important public need and where
the preservation of those qualities is essential if the area
is to continue to serve its intended purpose.

B ................................... 67 (Exterior) ........ 70 (Exterior) ........ Picnic areas, recreation areas, playgrounds, active sports
areas, parks, residences, motels, hotels, schools, church-
es, libraries, and hospitals.

C .................................. 72 (Exterior) ........ 75 (Exterior) ........ Developed lands, properties, or activities not included in Cat-
egories A or B above.

D .................................. .............................. .............................. Undeveloped lands.
E ................................... 52 (Interior) .......... 55 (Interior) .......... Residences, motels, hotels, public meeting rooms, schools,

churches, libraries, hospitals, and auditoriums.

1 Either L10(h) or Leq(h) (but not both) may be used on a project.
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PART 777—MITIGATION OF ENVI-
RONMENTAL IMPACTS TO PRI-
VATELY OWNED WETLANDS

Sec.
777.1 Purpose.
777.3 Background.
777.5 Federal participation policy.
777.7 Evaluation of impacts.
777.9 Mitigation of impacts.
777.11 Other considerations.

AUTHORITY: 42 U.S.C. 4321 et seq.; 23 U.S.C.
109(h), 138, 315; E.O. 11990; DOT Order 5660.1A;
49 CFR 1.48(b).

SOURCE: 45 FR 50730, July 31, 1980, unless
otherwise noted.

§ 777.1 Purpose.
To provide policy and procedures for

the evaluation and mitigation of ad-
verse environmental impacts to pri-
vately owned wetlands caused by new
construction of Federal-aid highway
projects.

§ 777.3 Background.
Executive Order 11990, Protection of

Wetlands, and DOT Order 5660.1A, pres-
ervation of the Nation’s Wetlands, em-
phasize the important functions and
values inherent in the Nation’s wet-
lands. Federal agencies are required to
avoid new construction in wetlands un-
less the head of the agency determines
that: (a) There is no practicable alter-
native to such construction, and (b) the
proposed action includes all prac-
ticable measures to minimize harm to
wetlands which may result from such
use.

§ 777.5 Federal participation policy.
(a) Those measures which the Federal

Highway Administration (FHWA) and a
State highway agency (SHA) find to be
appropriate and necessary to mitigate
adverse environmental impacts to pri-
vately owned wetlands are eligible for
Federal participation where the im-
pacts actually result from an FHWA
action. The justification for the cost of
proposed mitigation measures should
be considered in the same context as
any other public expenditure; that is,
the proposed mitigation represents a
reasonable public expenditure when
weighed against other social, eco-
nomic, and environmental values, and
the benefit realized is commensurate

with the proposed expenditure. Mitiga-
tion measures shall give like consider-
ation to traffic needs, safety, dura-
bility, and economy of maintenance of
the highway.

(b) It is FHWA policy to permit, con-
sistent with the limits set forth in this
part, the expenditure of Federal-aid
highway funds for the acquisition of
land or interests therein for the pur-
pose of mitigating environmental dam-
ages when privately owned wetlands
are directly affected by a Federal-aid
highway project.

[45 FR 50730, July 31, 1980, as amended at 52
FR 8250, Mar. 17, 1987]

§ 777.7 Evaluation of impacts.

(a) The extent of Federal-aid partici-
pation in measures to mitigate adverse
highway impacts to privately owned
wetlands should be directly related to:

(1) The importance of the impacted
wetlands, and

(2) The highway impact on the wet-
lands.

(b) Evaluation of the importance of
the impacted wetlands should consider:

(1) The primary functions of the wet-
lands (e.g., flood control, wildlife habi-
tat, erosion control, etc.);

(2) The relative importance of these
functions to the total wetland resource
of the area; and

(3) Other factors such as uniqueness,
esthetics, etc.

(c) A determination of the highway
impact should focus on how the project
affects the stability and quality of the
wetlands. This evaluation should con-
sider the short- and long-term effects
on the wetlands and the importance of
any loss such as:

(1) Flood control capacity,
(2) Erosion control potential,
(3) Water pollution abatement capac-

ity, and
(4) Wildlife habitat value.

[45 FR 50730, July 31, 1980, as amended at 52
FR 8250, Mar. 17, 1987]

§ 777.9 Mitigation of impacts.

There are a number of actions that
can be taken to minimize the impact of
highway projects on privately owned
wetlands. In order to qualify for Fed-
eral-aid highway funding, actions to
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minimize impacts should be considered
in the order listed.

(a) First consideration must be given
to the mitigation of wetland impacts
within the highway right-of-way lim-
its. This should include the enhance-
ment of existing wetlands and the cre-
ation of new wetlands in the highway
median, borrow pit areas, interchange
areas, and along the roadside.

(b) There may, in some specific cases,
be compelling reasons and sufficient
justification to institute mitigation
measures other than those set forth in
paragraph (a) of this section. In these
instances, the SHA may propose and
the Regional Federal Highway Admin-
istrator may approve the following
mitigation measures for implementa-
tion outside the highway right-of-way
on a case-by-case basis. Such measures
should be designed to reestablish, to
the extent reasonable, a condition
similar to that which would have ex-
isted if the project were not built.

(1) The use of Federal-aid funds to
improve existing publicly owned wet-
lands. Improvements to existing wet-
lands can take such forms as water-
level control and planting of wetland
vegetation.

(2) The use of Federal-aid funds to
purchase replacement wetlands. The
first effort should be to create new wet-
lands or to restore wetlands. If this is
not possible, then consideration should
be given to the acquisition of interests
in existing privately owned wetlands.
In any case, the public interest in re-
placement wetlands must be sufficient
to ensure that the area is maintained
as a wetland.

§ 777.11 Other considerations.
(a) The development of measures pro-

posed to mitigate wetlands impacts
should include consultation with ap-
propriate State and Federal agencies.

(b) The definition of wetlands on a
project will be in accordance with the
definition issued by the U.S. Army
Corps of Engineers (33 CFR 323.2(c)).

(c) The acquisition of proprietary in-
terests in replacement wetlands as a
mitigation measure may be in fee sim-
ple or by easement, as appropriate.

(d) An SHA may acquire privately
owned lands in cooperation with an-
other public agency. Such an arrange-
ment may accomplish greater benefits
than would otherwise be accomplished
by the individual agency acting alone.

(e) An SHA may either transfer the
title of lands acquired outside the
right-of-way, without credit to Federal
funds, to an appropriate public agency
(e.g., U.S. Fish and Wildlife Service or
State natural resource agency) or enter
into an agreement with such agency to
manage such lands. When such transfer
occurs, there shall be an explicit agree-
ment that the lands or interests there-
in transferred shall remain in the
grantee agency’s ownership or control
so long as the lands continue to serve
the purpose of the original acquisition.
In the event the area transferred no
longer serves the purpose of the origi-
nal acquisition, the lands or interests
therein transferred shall revert to the
SHA for proper disposition.

(f) The reasonable cost of acquiring
lands, or interests therein, to provide
replacement lands with equivalent wet-
lands functions for privately owned
wetlands that are directly affected by a
Federal-aid highway project is eligible
for Federal participation.

(g) Federal-aid funds are not eligible
for use to maintain or manage wet-
lands areas. Therefore, construction,
improvement or acquisition of wet-
lands should not be considered unless
arrangements can be made to assure
the maintenance and viability of the
wetlands resource.

(h) The acquisition of replacement
wetlands as a mitigation measure is
not mandatory and is applicable only
where permitted by (or consistent
with) State law.

(i) The policy set forth in this part
does not extend to the acquisition of
interests in lands outside of the high-
way right-of-way for the purpose of
mitigating impacts caused by the tak-
ing of privately owned lands (not wet-
lands) that have value as wildlife habi-
tat which may be affected by a Fed-
eral-aid highway project.

[45 FR 50730, July 31, 1980, as amended at 56
FR 14196, Apr. 8, 1991]
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