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§ 167.16 Fences.
Favorable recommendation from the

District Grazing Committee and a writ-
ten authorization from the Super-
intendent or his authorized representa-
tive must be secured before any fences
may be constructed in non-agricultural
areas. The District Grazing Committee
shall recommend to the Super-
intendent the removal of unauthorized
existing fences, or fences enclosing
demonstration areas no longer used as
such, if it is determined that such
fences interfere with proper range man-
agement or an equitable distribution of
range privileges. All enclosures fenced
for the purpose of protecting agricul-
tural land shall be kept to a size com-
mensurate with the needs for protec-
tion of agricultural land and must be
enclosed by legal four strand barbed
wire fence or the equivalent.

§ 167.17 Construction near permanent
livestock water developments.

(a) The District Grazing Committee
shall regulate the construction of all
dwellings, corrals and other structures
within one-half mile of Government or
Navajo Tribal developed permanent
livestock waters such as springs, wells,
and charcos or deep reservoirs.

(b) A written authorization from the
District Grazing Committee must be
secured before any dwellings, corrals,
or other structures may be constructed
within one-half mile of Government or
Navajo Tribal developed springs, wells
and charcos or deep reservoirs.

(c) No sewage disposal system shall
be authorized to be built which will
drain into springs or stream channels
in such a manner that it would cause
contamination of waters being used for
livestock or human consumption.
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SOURCE: 47 FR 39817, Sept. 10, 1982, unless
otherwise noted.

§ 168.1 Definitions.
As used in this part, terms shall have

the meanings set forth in this section.
(a) Secretary means the Secretary of

Interior or his designee;
(b) Area Director means the officer in

charge of the Phoenix Bureau of Indian
Affairs Area Office (or his successor;
and/or his authorized representative) to
whom has been delegated the authority
of the Assistant Secretary—Indian Af-
fairs to act in all matters pertaining to
lands partitioned to the Hopi Tribe
under its jurisdiction, within the
boundaries of the former Joint Use
Area.

(c) Superintendent means the Super-
intendent, Hopi Agency or his designee.

(d) Tribal Government means the Hopi
Tribal Council, or its duly designated
representative.

(e) Project Officer means the former
Special Project Officer of the Bureau of
Indian Affairs, Administrative Office,
Flagstaff, Arizona 86001, who had been
delegated the authority of the Commis-
sioner of Indian Affairs to act in mat-
ters respecting the former Joint Use
Area.

(f) Former Joint Use Area means the
area established by the United States
District Court for the District of Ari-
zona in the case entitled Healing v.
Jones, 210 F. Supp. 125 (1962), which is
inside the Executive order area (Execu-
tive order of December 16, 1882) but
outside Land Management District 6
and which was partitioned by the judg-
ment of partition dated April 18, 1979.
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(g) Hopi Partition Area means that
portion of the Former Joint Use Area
which has been added to the Hopi
Tribe’s reservation.

(h) Range Unit means a tract of range
land designated as a management unit
for administration of grazing.

(i) Range improvements means fences,
stockwater devices, corrals, trails and
other similar devices or practices
which are applied to the land to en-
hance range productivity or usability.

(j) Permit means a revocable privilege
granted in writing limited to entering
on and utilizing forage by domestic
livestock on a specified tract of land.
The term as used herein shall include
written authorizations issued to enable
the crossing or trailing of domestic
livestock across specified tracts or
range units.

(k) Interim permit means a permit
granted to members of the Navajo tribe
residing on Hopi Partitioned Lands
who meet the qualifications of § 168.6(b)
in accordance with Pub. L. 93–531 as
amended.

(l) Animal unit (AU) means one adult
cow with unweaned calf by her side or
equivalent thereof based on compara-
tive forage consumption. Accepted con-
version factors are: sheep and goats,
one ewe, doe, buck or ram equals 0.25
A.U.; one sheep unit year long (SUYL)
equals 0.25 Animal Unit year long;
horses and mules, one horse, mule, don-
key or burro equals 1.25 A.U.

(m) Tribe means the Hopi Tribe in-
cluding all villages and clans.

(n) Allocate means to apportion graz-
ing, including the determination of
who may graze livestock, the number
and kind of livestock, and the place
such livestock will be grazed.

(o) Person awaiting relocation means a
resident of the Hopi Partitioned Area
who meets each of the following cri-
teria:

(1) Is listed on the Bureau of Indian
Affairs enumeration (as defined in (q)
below);

(2) Has a livestock inventory listed
with the project Officer (see (r) below);

(3) Is awaiting relocation under the
Settlement Act; and

(4) Was grazing livestock on the date
of the entry of the Judgment of Parti-
tion, April 18, 1979.

(p) Carrying capacity means the max-
imum stocking rate possible without
inducing damage to vegetation or re-
lated resources.

(q) BIA enumeration means the list of
persons living on and improvements lo-
cated within the former Joint Use Area
obtained by interviews by the Project
Officer’s staff.

(r) Livestock inventory means the
original list as amended (developed by
the Project Officer in 1976–77) of live-
stock owned by persons having cus-
tomary grazing use in the former Joint
Use Area.

(s) Settlement Act means the Act of
December 22, 1974, 88 Stat. 1712, as
amended.

(t) Life tenant means a person who
has applied for and been granted a life
estate lease pursuant to section 30 of
the Settlement Act, 25 U.S.C. 640d–28.

§ 168.2 Authority.

It is within the general authority of
the Secretary to protect Indian trust
lands against waste and to prescribe
rules and regulations under which
these lands may be leased or permitted
for grazing. Also, under the Navajo-
Hopi Settlement Act as amended, 25
U.S.C. 640d–8 and 18, the Secretary is
authorized and directed to:

(a) Reduce livestock grazing within
the former Joint Use Area to carrying
capacity,

(b) Restore the grazing range poten-
tial of the resource to maximum graz-
ing extent feasible,

(c) Survey, monument and fence the
partition boundary,

(d) Protect the rights and property of
individuals awaiting relocation or au-
thorized to reside on life estates, and

(e) To administer conservation prac-
tices, including grazing control and
range restoration activities on the
Hopi Partitioned Lands.

§ 168.3 Purpose.

These regulations are issued to im-
plement the Secretary’s responsibil-
ities mandated by the Settlement Act
and subsequent U.S. District Court
Judgement filed May 4, 1982, in the
case, Hopi Tribe v. Watt, Civ. No. 81–272
PCT–EHC. This portion of the regula-
tions apply only to lands partitioned to
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the Hopi Tribe within the former Joint
Use Area.

§ 168.4 Establishment of range units.

The Area Director will use Soil and
Range Inventory data to establish
range units on the Hopi Partitioned
Area to provide for a surface land man-
agement program to restore the land to
its full grazing potential and maintain
that potential to the maximum extent
feasible. The establishment of range
units on Hopi Partitioned Lands is sub-
ject to the concurrence of the Hopi
Tribe in accordance with § 168.17 of
these regulations.

§ 168.5 Grazing capacity.

(a) The Area Director shall prescribe
the maximum number of each kind of
livestock which may be grazed on land
under his jurisdiction without inducing
damage to vegetation or related re-
sources on each range unit and the sea-
son or seasons of use to achieve the ob-
jectives of the land recovery program
required by the Settlement Act.

(b) The Area Director shall review
the stocking rate upon which the graz-
ing permits are issued on a continuing
basis and adjust that rate as conditions
warrant.

§ 168.6 Grazing on range units author-
ized by permit.

Grazing use on range units is author-
ized only by permits granted under
paragraph (a) or (b) of this section.

(a) Grazing permits to Hopi tribal mem-
bers on their partitioned lands. The Area
Director shall assign grazing privileges
to the Hopi Tribe for lands within Hopi
Partitioned Lands. The tribal govern-
ment will then allocate use to their
tribal members for permit periods not
to exceed five years. Grazing use by
Hopi tribal enterprises may be author-
ized. The Area Director will issue per-
mits based on the determination of the
Hopi tribal government.

(b) Interim Grazing Permit for persons
awaiting relocation. Navajo Tribal mem-
bers who have maintained both a per-
manent residence on Hopi Partitioned
lands; a livestock inventory since enu-
meration; and meet all the criteria
listed in § 168.1(o), shall be eligible for
an interim grazing allocation on Hopi

Partitioned Lands under the following
terms and conditions:

(1) The Area Director shall first
verify that an applicant meets the cri-
teria of the definition in § 168.1(o) and
will issue all permits.

(2) The permitted number shall not
exceed either (i) 10 SUYL (See § 168.1(1))
for each eligible family member, or (ii)
the grazing applicant’s livestock inven-
tory reduced by voluntary sales as ad-
justed by reproduction, in accordance
with procedures developed by the
Project Officer based upon the study by
Stubblefield and Camfield, 1975 page 5.
The determination of the person to
whom permits will be issued and the
number of livestock to be permitted
will be based on information provided
by the permit applicant and an assess-
ment of the number of dependents re-
siding in the immediate household.

(3) The permit shall authorize graz-
ing for a specific number and kind of
animal(s) in a specified range unit. In-
terim grazing permits will not be
issued in excess of one-half the author-
ized carrying capacity of the Hopi Par-
tition area.

(4) Subject to the provisions of
§ 168.9(b), permits shall expire when the
person awaiting relocation is relocated
pursuant to the Settlement Act. No in-
terim permit will be issued for a term
greater than one year. Permits may be
reissued upon application and redeter-
mination of eligibility. All interim per-
mits will expire at the end of the pe-
riod provided for completion of reloca-
tion, Pub. L. 99–190. When a Navajo per-
mit holder discontinues grazing live-
stock or reduces the number being
grazed whether by reason of his relo-
cating or for any other reason, his
grazing permit will be cancelled or re-
duced and no permit will be issued in
lieu thereof. The total number of au-
thorized animal units grazed by the
Navajo permit holders awaiting reloca-
tion will reduced by the number of ani-
mal units authorized under the can-
celled or reduced permit.

[47 FR 39817, Sept. 10, 1982, as amended at 51
FR 23052, June 25, 1986]

§ 168.7 Kind of livestock.
Unless determined otherwise by the

Area Director for conservation pur-
poses, the Hopi Tribe may determine,
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subject to the authorized carrying ca-
pacity, the kind of livestock that may
be grazed by their tribal members on
the range units within the Hopi Parti-
tioned Land area.

§ 168.8 Grazing fees.

(a) The rental value of all uses of
Hopi Partitioned lands by persons who
are not members of the Hopi Tribe, in-
cluding eligible holders of interim per-
mits, will be determined, and assessed
by the Area Director and paid in ac-
cordance with 25 U.S.C. 640d–15.

(b) The Hopi Tribe has established an
annual grazing fee to be assessed all
range users on Hopi Partitioned Lands.
The annual Hopi grazing fee shall be
paid in full in advance of the annual ef-
fective date of the permit, prior to the
issuance of a grazing permit. All in-
terim permits will expire at the end of
the period provided for completion of
relocation, Pub. L. 99–190. Failure of
the permittee to make payment in full
in advance will be cause to deny
issuance of the grazing permit.

[47 FR 39817, Sept. 10, 1982, as amended at 51
FR 23052, June 25, 1986]

§ 168.9 Assignment, modification and
cancellation of permits.

(a) Grazing permits to Hopi tribal
members shall not be reassigned, sub-
permitted or transferred without the
approval of the permit issuer(s).

(b) The Area Director may revoke or
withdraw all or any part of any grazing
permit in Hopi Partitioned Lands by
cancellation or modification on 30 days
written notice of a violation of the per-
mit or special conditions affecting the
land or the safety of the livestock
thereon, as may result from flood, dis-
aster, drought, contagious diseases,
etc. Except in the case of extreme ne-
cessity, cancellation or modification
shall be effected on the next annual
anniversay date of the grazing permit
following the date of notice. Revoca-
tion or withdrawal of all or any of the
grazing permit by cancellation or
modification as provided herein is ef-
fective on the date the notice of can-
cellation or modification is received
and shall be appealable under 25 CFR

part 2.

§ 168.10 Conservation and land use
provisions.

Grazing operations shall be con-
ducted in accordance with recognized
principles of good range management.
Conservation management plans nec-
essary to accomplish this will be made
a part of the grazing permit by stipula-
tion.

§ 168.11 Range improvements; owner-
ship; new construction.

Except as provided by the Relocation
Act, range improvements placed on the
permitted land shall be considered af-
fixed to the land unless specifically ex-
cepted therefrom under the permit
terms. Written permission to construct
or remove improvements must be ob-
tained from the Hopi Tribe.

§ 168.12 Special permit requirements
and provisions.

All grazing permits shall contain the
following provisions:

(a) Because the lands covered by the
permit are in trust status, all of the
permittees’ obligations on the permit
and the obligations of his sureties are
to the United States as well as to the
beneficial owners of the lands.

(b) The permittee agrees he will not
use, cause, or allow to be used any part
of the permitted area for any unlawful
conduct or purpose.

(c) The permit authorizes only the
grazing of livestock.

§ 168.13 Fences.

Fencing will be erected by the Fed-
eral Government around the perimeter
of the 1882 Executive Order Area, Land
Management District 6, and on the
boundary of the former Joint Use Area
partitioned to each tribe by the Judg-
ment of Partition of April 18, 1979.
Fencing of other areas in the former
Joint Use Area will be required for a
range recovery program in accordance
with the range units established under
§ 168.4. Such fencing shall be erected at
Government expense and ownership
shall be clearly identified by appro-
priate posting on the fencing. Inten-
tional destruction of Federal property
will be treated as a violation of 18
U.S.C. 1164.
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§ 168.14 Livestock trespass.
The owner of any livestock grazing in

trespass on the Hopi Partitioned Lands
Area is liable to a civil penalty of $1
per head per day for each animal in
trespass, together with the replace-
ment value of the forage consumed and
a reasonable value for damages to prop-
erty injured or destroyed. The Super-
intendent may take appropriate action
to collect all such penalties and dam-
ages and seek injunctive relief when
appropriate. All payments for such
penalties and damages shall be credited
to the Tribe. The following acts are
prohibited:

(a) The grazing upon or driving
across any of the Hopi Partitioned
Lands of any livestock without an ap-
proved grazing or crossing permit;

(b) Allowing livestock to drift and
graze on lands without an approved
permit;

(c) The grazing of livestock upon
lands within an area closed to grazing
of that class of livestock;

(d) The grazing of livestock by per-
mittees upon any land withdrawn from
use for grazing purpose to protect it
from damage, after the receipt of no-
tice from the Area Director; and

(e) Grazing livestock in excess of
those numbers and kinds authorized on
a livestock grazing permit approved by
the Area Director.

§ 168.15 Control of livestock diseases
and parasites.

Whenever livestock within the Hopi
Partitioned Lands become infected
with contagious or infectious diseases
or parasites or have been exposed
thereto, such livestock must be treated
and the movement thereof restricted in
accordance with applicable laws.

§ 168.16 Impoundment and disposal of
unauthorized livestock.

Unauthorized livestock within any
range unit of the Hopi Partitioned
Lands which are not removed there-
from within the periods prescribed by
the regulation will be impounded and
disposed of by the Superintendent as
provided herein.

(a) When the Area Director deter-
mines that unauthorized livestock use
is occurring and has definite knowledge
of the kind of unauthorized livestock,

and knows the name and address of the
owners, such livestock may be im-
pounded any time five days after writ-
ten notice of intent to impound unau-
thorized livestock is mailed by cer-
tified mail or personally delivered to
such owners or their agent.

(b) When the Area Director deter-
mines that unauthorized livestock use
is occurring but does not have com-
plete knowledge of the number and
class of livestock or if the name and
address of the owner thereof are un-
known, such livestock will be im-
pounded anytime 15 days after the date
of a General Notice of Intent to Im-
pound unauthorized livestock is first
published in the local newspaper, post-
ed at the nearest chapter house, and in
one or more local trading posts.

(c) Unauthorized livestock on the
Hopi Partitioned Lands which are
owned by persons given notice under
paragraph (a) of this section, and any
unauthorized livestock in areas for
which a notice has been posted and
published under paragraph (b) of this
section, will be impounded without fur-
ther notice anytime within the twelve-
month period immediately following
the effective date of the notice.

(d) Following the impoundment of
unauthorized livestock a notice of sale
of impounded livestock will be pub-
lished in the local newspaper, posted at
the nearest chapter house, and in one
or more local trading posts. The notice
will describe the livestock and specify
the date, time and place of sale. The
date set shall be at least 5 days after
the publication and posting of such no-
tice.

(e) The owners or their agent may re-
deem the livestock anytime before the
time set for the sale by submitting
proof of ownership and paying for all
expenses incurred in gathering, im-
pounding and feeding or pasturing the
livestock and any trespass fees and/or
damages caused by the animals.

(f) Livestock erroneously impounded
shall be returned to the rightful owner
and all expenses accruing thereto shall
be waived.

(g) If the livestock are not redeemed
before the time fixed for their sale,
they shall be sold at public sale to the
highest bidder, provided his bid is at or
above the minimum amount set by the
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Superintendent based upon U.S.D.A.’s
current Agricultural Statistic’s Report
for Arizona. If a bid at or above the
minimum is not received the livestock
may be sold at private sale at or above
the minimum amount, reoffered at
public sale, condemned and destroyed,
or otherwise disposed of. When live-
stock are sold pursuant to this regula-
tion, the superintendent shall furnish
the buyer a bill of sale or other written
instrument evidencing the sale.

(h) The proceeds of any sale of im-
pounded livestock shall be applied as
follows:

(1) To the payment of all expenses in-
curred by the United States in gath-
ering, impounding, and feeding or pas-
turing the livestock;

(2) In payment of any penalties or
damages assessed pursuant to § 168.14 of
this part which penalties or damages
shall be credited to the Hopi tribe as
provided in said section;

(3) Any remaining amount shall be
paid over to the owner of said livestock
upon his submitting proof of owner-
ship.

Any proceeds remaining after payment
of the first and second items noted
above not claimed with one year from
the date of sale, will be credited to the
Hopi Tribe.

§ 168.17 Concurrence procedures.

(a) Definitions. As used in this sec-
tion, terms shall have the meaning set
forth as follows:

(1) Concurrence means agreement by
the Area Director and the Hopi Tribe,
speaking through the Chairman of the
Tribe (or his designee).

(2) Non-concurrence means disagree-
ment between the Area Director and
the Hopi Tribe, speaking through the
Chairman of the Hopi Tribe (or his des-
ignee), or a failure of the Hopi Tribe to
respond to a proposal by the Area Di-
rector in a timely manner.

(3) Timely manner means a period of
thirty days, unless this period is short-
ened by the existence of an emergency.
Upon request by the Tribal Council,
the Area Director may extend the 30
day period. In instances where this pe-
riod applies to the Area Director, he
may extend the period by so notifying
the Tribe.

(4) An emergency is a condition that
the Area Director finds threatens the
rights and property of life tenants and
persons awaiting relocation or one that
the Area Director finds is causing the
condition of the range land to deterio-
rate.

(5) Conservation practice is a program
consisting of a series of acts in con-
formance with the Bureau’s range man-
agement policies and procedures which
maintains or seeks to achieve the graz-
ing potential of range lands on a con-
tinuing basis.

(6) Range restoration activities is a pro-
gram consisting of a series of range
management acts, including but not
limited to procedures which increase
range forage production, reduce ero-
sion, improve range usability and re-
duce stocking by issuing grazing per-
mits to persons residing on Hopi parti-
tioned lands at rates which maximize
the carrying capacity of the range
lands on a continuing basis.

(7) Grazing control is a program con-
sisting of a series of range management
acts, including but not limited to pro-
cedures by which grazing permits are
issued to persons residing on Hopi par-
titioned lands, which limit the grazing
on range lands to its carrying capacity.

(b) The Area Director will seek the
participation of the Hopi Tribe in his
investigation, formulation and plan-
ning of conservation practices for Hopi
partitioned lands. The Area Director
will submit, in writing, the proposed
plan to the Hopi Tribe.

(c) Upon receipt of the Area Direc-
tor’s proposed conservation practices,
the Hopi Tribe will deliver, in writing,
to the Area Director its concurrence or
non-concurrence on all of the proposed
conservation practices in a timely
manner. The Area Director will con-
tinue to seek Hopi Tribal participation
during the review process.

(d) Concurrence of the Hopi Tribe
will be sought on all conservation prac-
tices, range restoration activities, and
grazing control programs on the Hopi
Partitioned Lands.

(1) If the Area Director and the Hopi
Tribe concur on all or part of the pro-
posed conservation practices in writing
in a timely manner, those practices
concurred upon may be immediately
implemented.
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(2) If the Hopi Tribe does not concur
on all or part of the proposed conserva-
tion practices in a timely manner, the
Area Director will submit in writing to
the Hopi Tribe a declaration of non-
concurrence. The Area Director will
then notify the Hopi Tribe in writing of
a formal hearing to be held not sooner
than 15 days from the date of the non-
concurrence declaration.

(i) The formal hearing on non-concur-
rence will permit the submission of
written evidence and argument con-
cerning the proposal. Minutes of the
hearing will be taken. Following the
hearing, the Area Director may amend,
alter or otherwise change his proposed
conservation practices. Except as pro-
vided in § 168.17(d)(1) of this section, if
following the hearing, the Area Direc-
tor altered or amends portions of his
proposed plan of action, he will submit
those individual altered or amended
portions of the plan to the Tribe in a
timely manner for their concurrence.

(ii) In the event the Tribe fails or re-
fuses to give its concurrence to the
proposal at the hearing, then the im-
plementation of such proposal may
only be undertaken in those situations
where the Area Director expressly de-
termines in a written order, based upon
findings of fact, that the proposed ac-
tion is necessary to protect the rights
and property of life tenants and/or per-
sons awaiting relocation.

§ 168.18 Appeals.
Appeals from decisions issued under

this part will be in accordance with
procedures in 25 CFR part 2.

§ 168.19 Information collection.
The information collection require-

ment(s) contained in this regulation
have been approved by the Office of
Management and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance number 1076–0027. The information
is being collected in order to ascertain
eligibility for the issuance of a grazing
permit. Response is mandatory in order
to obtain a permit.
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AUTHORITY: 5 U.S.C. 301; 62 Stat. 17 (25
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text.

SOURCE: 33 FR 19803, Dec. 27, 1968, unless
otherwise noted. Redesignated at 47 FR 13327,
Mar. 30, 1982.

§ 169.1 Definitions.
As used in this part 169:
(a) Secretary means the Secretary of

the Interior or his authorized rep-
resentative acting under delegated au-
thority. Before proceeding under these
regulations anyone desiring a right-of-
way should inquire at the Indian Agen-
cy, Area Field Office, or other office of
the Bureau of Indian Affairs having im-
mediate supervision over the lands in-
volved to determine the identity of the
authorized representative of the Sec-
retary for the purposes of this part 169.

(b) Individually owned land means
land or any interest therein held in
trust by the United States for the ben-
efit of individual Indians and land or
any interest therein held by individual
Indians subject to Federal restrictions
against alienation or encumbrance.
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