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contract schools up to the level re-
quired by the applicable standards es-
tablished under section 1121 of Pub. L.
95–561, 25 U.S.C. 2001.

§ 36.61 Waivers and revisions.

(a) The tribal governing body, or the
local school board if so designated by
the tribal governing body, shall have
the local authority to waive, in part or
in whole, the standard(s) established in
this part, where the standard(s) is
deemed by such body to be inappro-
priate and shall also have the author-
ity to revise such standard(s) to take
into account the specific needs of the
tribe’s children. This includes Bureau-
operated schools. When the tribal gov-
erning body, or local school board if so
designated by the tribal governing
body, waives the standard(s) or part
thereof, it shall within 60 days submit
revised standard(s) to the Assistant
Secretary for approval. In the interim
between the waiver of the standard(s)
and the approval of the revised stand-
ard(s), the standards of this part or
minimum state standards shall apply
to the affected school(s). In the notice
of the waiver, the tribal governing
body or its designee shall state wheth-
er the standards in this part or the
minimum state standards apply to the
affected school(s) for such interim pe-
riod. The Assistant Secretary shall re-
spond to the revised standard(s) within
45 days of receipt. Revised standard(s)
shall be established by the Assistant
Secretary unless specifically rejected
by the Assistant Secretary for good
cause and in writing. The written no-
tice of rejection shall be sent to the af-
fected tribe(s) and local school board.
Such rejection shall be final. All re-
vised standards shall be submitted to
the Assistant Secretary in writing and
will adhere to the following procedure:

(1) Waivers and revisions shall be
submitted by November 15 each school
year to accompany the school’s annual
standards compliance report as re-
quired by § 36.60(b).

(2) The section or part of the stand-
ard to be waived must be specified, and
the extent to which it is to be deviated
from shall be described.

(3) A justification shall be included
with a revised standard, which explains

why the alternative standard is consid-
ered necessary.

(4) Measurable objectives of the al-
ternative standard(s), the method of
achieving the alternative standard(s),
and the estimated cost of implementa-
tion must be stated.

(b) The Assistant Secretary shall as-
sist the school board of an Indian-con-
trolled contract school in the imple-
mentation of the standards established
under this part if the school board re-
quests that these standards, in part or
in whole, be implemented. At the re-
quest of an Indian-controlled contract
school board, the Assistant Secretary
shall provide alternative or modified
standards to those established in this
part to take into account the needs of
the Indian children and the Indian-con-
trolled contract school.

[50 FR 36816, Sept. 9, 1985, as amended at 59
FR 61766, Dec. 1, 1994]

Subpart H—National Dormitory
Criteria

§ 36.70 Scope of subpart.

This subpart contains the criteria
and mandatory requirements for all
dormitories. The individual employee
responsibilities, based on the termi-
nology used to designate specific em-
ployee positions and their assigned re-
sponsibilities, may vary depending
upon whether the dormitory is a direct
Bureau operation or contract oper-
ation.

§ 36.71 General provisions.

(a) The Homeliving Specialist is the
administrative head of the dormitory
who shall have sufficient autonomy
and authority to ensure the successful
functioning of all phases of the dor-
mitory program, and, in dormitories
attached to a school, shall report to
the school supervisor.

(b) In situations where a Bureau-
funded dormitory is maintained, oper-
ated, and administered separately from
the academic program, this dormitory
will ensure access to or provide a guid-
ance program equal to the standards as
those under § 36.42 of this part.

(c) Students who qualify for residen-
tial services under the Exceptional
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Child Program must have, in their in-
dividualized education plan, objectives
that are to be met in the homeliving
program. Documentation to support
completion of these objectives is re-
quired.

(d) Dormitories with intense residen-
tial guidance programs shall have up-
dated written descriptions of the pro-
grams with stated purposes, objectives,
activities, staffing, and evaluation sys-
tem. Each student diagnosed as being
in need of intense guidance services
shall have a file which contains the fol-
lowing:

(1) Documentation of eligibility ac-
cording to the definition contained
under 25 CFR 39.11(h);

(2) Documentation of a diagnosis of
the student’s needs;

(3) A placement decision signed by a
minimum of three (3) staff members;

(4) An individualized treatment plan
which includes:

(i) Referral date and referral sources;
(ii) Diagnosis identifying specific

needs;
(iii) Specific goals and objectives to

be met;
(iv) Record of specific services in-

cluding beginning and ending dates;
(v) Designation of responsible staff

person(s); and
(vi) A means by which the student’s

progress and the effectiveness of the in-
dividualized treatment plan can be pe-
riodically reviewed and reevaluated.

(e) Each dormitory program that
does not have an academic program
under subpart C shall make available
career counseling information on edu-
cational and occupational opportuni-
ties and help students assess their apti-
tudes and interests. This shall be done
on a continuing basis, beginning at the
elementary level.

(f) Counseling services shall be made
available for students during non-aca-
demic hours.

(g) Provisions shall be made to inter-
pret to staff, students, and parents the
administrative policies and practices of
the dormitory. This provision shall be
made in the form of a manual, hand-
book, brochure, or other written docu-
ment that will be made available and
explained to all who are interested.
The topics shall include, but not be
limited to, the following:

(1) Statement of philosophy and
goals;

(2) Description of how policies are de-
veloped and administered; and

(3) A copy of the student rights hand-
book.

(h) Program will be designed and ori-
entation programs implemented to fa-
cilitate the pupils’ transition from ele-
mentary to middle school and from
middle to high school, where appro-
priate.

(i) All dormitories shall provide and
maintain a well-balanced student ac-
tivities program based on assessment
of both student and program needs.
Programs shall provide opportunities
for student participation in, but not
limited to, activities that include spe-
cial interest clubs, physical activities,
student government, and cultural af-
fairs. In addition, the following provi-
sions shall be adhered to:

(1) Dormitories shall plan and pro-
vide for an intramural program that
includes a variety of scholastic and
sport activities.

(2) A plan of operation shall be sub-
mitted by each activity at the begin-
ning of each school year to the school
supervisor and approved by the school
board. The plan shall include the pur-
pose, structure, and coordination of all
activities.

(3) All dormitories conducting fund-
raising activities are required to estab-
lished a school/student activity bank
account following school/student bank-
ing procedures outlined under 25 CFR
§31.7. All accounts shall be audited an-
nually.

§ 36.72 Elementary level dormitories.
(a) Each dormitory program shall

provide or have access to the services
of a qualified counselor who holds a
valid counselor certificate and has
training and experience in dealing with
elementary students.

(b) Counselors may be assigned mini-
mal or temporary school supervisory
duties. A school supervisor shall not
serve in the capacity of counselor while
holding the position of school super-
visor.

(c) The dormitory program shall have
the following ratios (ADM) for coun-
selors:

Less than 75 students: 1⁄2 time counselor
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75–150 students: 1 full-time counselor
151–225 students: 1 full-time and 1⁄2 time

counselor
226–300 students: 2 full-time counselors

For dormitories that exceed 300 stu-
dents (ADM), additional counselor time
shall be provided according to the
above ratio. Dormitories within an
Agency are encouraged to try a variety
of approaches to guidance service. In
this arrangement, the counselor’s time
may be shared between dormitories. As
long as one half-time, professionally-
trained counselor is provided, the dor-
mitory program may use supportive
personnel and teachers to meet the
ratio.

(d) Dormitory counselors’ work hours
shall be arranged to provide maximum
availability of services to students
when they are not in academic session.

§ 36.73 Secondary level dormitories.

(a) Each dormitory program shall
provide or have access to the services
of a qualified counselor who holds a
valid counselor certificate and has
training and experience dealing with
secondary students.

(b) Counselors may be assigned mini-
mal or temporary school supervisory
duties. A school supervisor shall not
serve in the capacity of a counselor
while holding a position as a school su-
pervisor.

(c) The dormitory program shall have
the following ratios (ADM) for coun-
selor:

Less than 100 students: 1⁄2 time counselor
100–199 students: 1 full-time counselor
200–300 students: 1 full-time and 1⁄2 time

counselor

For dormitories that exceed 300 stu-
dents (ADM), counselor time will be
provided according to the above radio.
As long as one half-time, professionally
trained counselor is provided, the dor-
mitory program may use supportive
personnel and teachers to meet the
ratio.

(d) Counselors’ work hours shall be
arranged to provide maximum avail-
ability of service to students when
they are not in academic session.

§ 36.74 Homeliving (dormitory oper-
ations).

Staff shall be provided so that at
least one adult is on duty at all times
when students are in the dormitory.
Each dormitory program shall include,
but not be limited to, the following:

(a) Every dormitory facility shall be
under the direct supervision of a dor-
mitory manager. A building composed
of separate wings or several floors shall
be counted as one facility.

(b) Each dormitory operation shall
provide the following minimum on-
duty paraprofessional staff to student
ratio (ADM):

Ratio

Grades 1 to 6

Weekdays:
Mornings .................................. 1:30
During school hours ................. 1:40
Evenings ................................... 1:30
Nights ....................................... 1:40

Weekends:
Mornings .................................. 1:30
Evenings ................................... 1:30
Nights ....................................... 1:40

Grades 7 to 12

Weekdays:
Mornings .................................. 1:50
During school hours ................. 1:80
Evenings ................................... 1:50
Nights ....................................... 1:80

Weekends:
Mornings .................................. 1:50
Evenings ................................... 1:50
Nights ....................................... 1:80

Dormitory operations for grades one
through eight are encouraged to pro-
vide additional staff aides during the
time children in the primary grades are
dressing and preparing for breakfast
and school. Staff ratios on weekends
shall be reduced at boarding schools to
adjust for those students who go home,
according to the above ratio.

(c) Group instruction and discussion
session shall be held on various topics
at least on a monthly basis, but pref-
erably on a weekly basis. Topics to be
presented may be determined by a
committee comprised of students,
staff, administrators, and parents.
These topics shall include discussions
of problems or needs that exist at the
location and/or community.
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(d) Each dormitory facility shall be
cleaned daily when in operation to pro-
vide a safe and sanitary environment.
Student assistance may be utilized;
however, the responsibility for the
cleanliness, safety, and sanitation of
the facility shall rest with the dor-
mitory administrator. Bed and bath
linen shall be changed a minimum of
once per week. Necessary toiletry
items shall be made available to those
students who are economically unable
to provide them.

(e) Dormitory operations shall have
access to clothes washers and dryers.
Equipment shall be utilized only for
students’ clothing. In grades one
through six, residential paraprofes-
sionals shall be responsible for the up-
keep of clothing. Students in grades
seven through 12 shall be responsible
for the upkeeping of their own cloth-
ing. In grades seven through 12, stu-
dents shall be allowed to wash and dry
their clothing after training is given in
using the machines. Contracting for
student clothing care may also be uti-
lized under this part.

(f) A system of student account-
ability shall be established at each res-
idential facility. Minimum require-
ments of the system shall include an
attendance procedure at least four (4)
times per normal waking day for
grades one through eight and two (2)
times for grades nine through 12. How-
ever, students in grades seven through
12 may be allowed to have a self check-
in system provided that an employee
reviews the roster within an hour of
each designated check-in time. During
sleeping hours, students in grades one
through eight shall be checked on an
hourly basis; students in grades nine
through 12 shall be checked every two
(2) hours. At the start of each school
day, residential facilities supervisors
shall report to the school office which
students will not be in attendance. An
intra-school pass system shall be devel-
oped and implemented.

(g) Students shall be permitted to be
released from the dormitory overnight,
on weekends, or during vacation peri-
ods only when prior written approval is
granted by the parent or guardian and
only if the local school board adopts a
policy governing the conditions of re-
lease. Such policy must adhere to the

concept that the dormitory/school is
acting in ‘‘loco parentis.’’

(h) Dormitory facilities shall have a
designated room or rooms which shall
be utilized as an isolation room(s) for
student health care needs. Students
isolated in such room(s) shall be
checked on a minimum of an hourly
basis.

(i) Each dormitory operation shall
develop a written procedure for han-
dling emergency situations. Such a
procedure shall include names and tele-
phone numbers of the responsible par-
ties to contact in case of emergencies.
Situations that shall be considered
emergencies include life-threatening
medical/health problems, power fail-
ures, walkaways, etc.

(j) A tutoring program shall be devel-
oped and implemented to assist those
students having academic difficulties.
Each dormitory operation shall provide
a time and place where tutoring, home-
work, reading, and/or studying can be
done for at least one hour daily.

(k) The responsible dormitory super-
visor shall be accountable for reporting
any hazardous or defective items in the
dormitory to the appropriate super-
visor and plant manager.

(l) Leisure-time activities shall be
provided to dormitory students. These
activities may include recreational ac-
tivities, clubs, arts/crafts, and reading
of newspapers and periodicals. Tele-
vision viewing shall not be considered
as structured leisure time unless a
scheduled program provides edu-
cational benefit.

(m) Lines of communication shall be
established with other local social
service agencies to assist in the resolu-
tion of problems that may extend be-
yond the confines of the dormitory.
These agencies may be State, tribal, or
Federal.

(n) Dormitory personnel will receive
training in emergency first aid proce-
dures.

§ 36.75 Space and privacy.
The configuration of sleeping space

and other living areas will vary accord-
ing to the grade levels of the occu-
pants; however, sleeping rooms shall
provide sufficient space and privacy for
the resident students. The following
space and privacy requirements shall
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be required for dormitories. A dor-
mitory shall be considered at capacity
when the addition of one more student
would put the school out of compliance
with the space standard; and additional
students shall not be admitted for resi-
dential purposes.

(a) Dormitory facilities for grades
one through eight shall have space
footage averaging from 40 to 60 square
feet per student for sleeping rooms, ex-
clusive of furniture (wardrobe, desks,
beds, etc.).

(b) Dormitories housing students who
are in grades nine through 12 shall pro-
vide sleeping rooms with a per student
square footage averaging from 50 to 70
square feet, exclusive of furniture
(wardrobe, desks, beds, etc.).

(c) When new dormitories are con-
structed or existing dormitories are re-
modeled, sleeping rooms shall be con-
structed not to exceed a maximum of
four students per room for grades one
through 12.

(d) Each peripheral dormitory shall
have a set of encyclopedias, one dic-
tionary for every ten students (ADM),
and ten other general reference mate-
rials such as an atlas or periodical sub-
scription.

§ 36.76 Compliance for the National
Criteria for Dormitory Situations.

Implementation of the National Cri-
teria for Dormitory Situations shall
begin immediately on the effective
date of this part. A dormitory is in
compliance when it has met and satis-
fied all the requirements under subpart
H.

(a) The education supervisor(s) or pe-
ripheral dormitory supervisor shall re-
port to their supervisor(s) within 45
days after the start of each school term
with a compliance report to the local
school board that attests to whether a
dormitory is in compliance or non-
compliance; within 15 days, the compli-
ance report shall be submitted to the
Agency Superintendent for Education
or Area Education Programs Adminis-
trator, as appropriate.

(b) The school supervisor or the pe-
ripheral dormitory supervisor shall no-
tify in writing each parent or legal
guardian of the dormitory noncompli-
ance status within 60 days after the be-
ginning of the school term.

(c) The compliance report shall con-
tain the following:

(1) A written statement attesting to
the fact that the dormitory has or has
not met all of the requirements.

(2) A specific listing of the require-
ments that have not been met.

(3) A detailed action plan designed to
correct deficiencies.

(4) A statement signed by the local
school board attesting to the fact that
it has been apprised of the school’s
compliance status and concurs or does
not concur with the action plan to
reach compliance.

(d) The Agency Superintendent for
Education or the Area Education Pro-
grams Administrator, as appropriate,
shall review each dormitory compli-
ance report and shall provide the Di-
rector with a detailed report by No-
vember 15 each year which shall in-
clude:

(1) A list of dormitories indicating
those not in compliance.

(2) A detailed statement as to why
each school indicated is not in compli-
ance and how it is proposed to reach
compliance.

(3) A plan of action outlining what
actions the Agency or Area education
line officers, as appropriate, will take
to assist the dormitories to reach com-
pliance.

(e) In the event a dormitory is not in
compliance for two consecutive years
due to conditions which can be cor-
rected locally, appropriate personnel
actions shall be initiated at all appro-
priate levels of school/dormitory ad-
ministration. Noncompliance may be
grounds for dismissal.

(f) The Secretary shall submit to the
appropriate committees of Congress at
the time of the annual budget request
a detailed plan to bring all Bureau and
contract boarding schools up to the cri-
teria established under section 1122 of
Pub. L. 95–561, and 25 U.S.C. 2002. Such
plan shall include, but not be limited
to, predictions for the relative need for
each boarding school in relation to the
criteria established under this section
and specific cost estimates for meeting
such criteria at each school up to the
level required by such criteria.
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§ 36.77 Waivers and revisions.
(a) The tribal governing body (tribe),

or the local school board (LSB), if so
designated by the tribe, shall have the
local authority to waive or revise in
part or in whole, the standard(s) estab-
lished in this part if the standard(s) are
determined to be inappropriate or if
they fail to take into account specific
needs of the tribe’s children. This pro-
vision includes both tribal and Bureau-
operated schools. When the tribe or
LSB, if designated by the tribe, waives
or revises a standard, it shall submit
the waiver or revision to the Assistant
Secretary for approval within 60 days.
Until this approval is obtained, the
standard of this part or minimum state
standards shall apply to the affected
school(s).

(b) All revised standards shall be sub-
mitted to the Assistant Secretary in
writing in accordance with the fol-
lowing procedure:

(1) Waivers and revisions shall be
submitted by November 15 each school
year to accompany the dormitory’s an-
nual standards compliance report.

(2) The section or part to be waived
shall be specified, and the extent to
which it is to be deviated from shall be
described.

(3) A justification explaining why the
alternative standard is determined nec-
essary shall be included with the re-
vised standard.

(4) Measurable objectives and the
method of achieving the alternative
standard along with the estimated cost
of implementation shall be stated.

(c) The Assistant Secretary shall re-
spond in writing within 45 days of re-
ceipt of the waiver or revision. The
waiver shall be granted or the revision
shall be accepted by the Assistant Sec-
retary unless specifically rejected for
good cause and in writing. The written
rejection shall be sent to the affected
tribe(s) and LSB. This rejection shall
be final. The waiver is granted or revi-
sion is established automatically on
the 46th day of receipt if no written re-
sponse is provided by the Assistant
Secretary.

(d) The Assistant Secretary shall as-
sist the school board of an Indian-con-
trolled contract school in the imple-
mentation of the standards established
in this part if the school board requests

that these standards, in part or in
whole, be implemented. At the request
of an Indian-controlled contract school
board, the Assistant Secretary shall
provide alternative or modified stand-
ards to those established in this part to
take into account the needs of the In-
dian children and Indian-controlled
contract school.

[59 FR 61766, Dec. 1, 1994]

PART 38—EDUCATION PERSONNEL

Sec.
38.1 Scope.
38.2 Information collection.
38.3 Definitions.
38.4 Education positions.
38.5 Qualifications for educators.
38.6 Basic compensation for educators and

education positions.
38.7 Appointment of educators.
38.8 Nonrenewal of contract.
38.9 Discharge of educators.
38.10 Conditions of employment of edu-

cators.
38.11 Length of the regular school term.
38.12 Leave system for education personnel.
38.13 Status quo employees in education po-

sitions.
38.14 Voluntary services.

AUTHORITY: Secs. 1131 and 1135 of the Act of
November 1, 1978 (92 Stat. 2322 and 2327, 25
U.S.C. 2011 and 2015); Secs. 511 and 512 of Pub.
L. 98–511; and Secs. 8 and 9 of Pub. L. 99–89
(Indian Education Technical Amendments
Act of 1985) and Title V of Pub. L. 100–297 (In-
dian Education Amendments of 1988).

SOURCE: 53 FR 37678, Sept. 27, 1988, unless
otherwise noted.

§ 38.1 Scope.

(a) Primary scope. This part applies to
all individuals appointed or converted
to contract education positions as de-
fined in § 38.3 in the Bureau of Indian
Affairs after November 1, 1979. This
part applies to elementary and sec-
ondary school positions and agency
education positions.

(b) Secondary scope. Section 38.13 ap-
plies to employees with continuing ten-
ure in both the competitive and ex-
cepted service who encumber education
positions.

(c) Other. Where 25 CFR part 38 and a
negotiated labor relations agreement
conflict, the negotiated agreement will
govern.
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