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confluence; then northwesterly along
Dry Creek approximately 3,500 feet,
passing into the Yountville quadrangle
to a fork in the creek; then northwest-
erly along the north fork of Dry Creek
approximately 5,700 feet to the easterly
end of the light duty road labeled
Ragatz Lane;

(11) Then southwesterly along Ragatz
Lane to the west side of State Highway
29, then southerly along Highway 29 by
982 feet to the easterly extension of the
north line boundary of Napa County
Assessor’s parcel number 034-170-015,
then along the north line of APN 034-
170-015 and its extension westerly 3,550
feet to the dividing line Between R4W
and R5W on the Napa quadrangle, then
southwesterly approximately 1000 feet
to the peak denoted as 564 (which is
about 5,500 feet easterly of the north-
west corner of the Napa quadrangle);
then southwesterly approximately 4,000
feet to the peak northeast of the res-
ervoir gauging station denoted as 835;

(12) Then southwesterly approxi-
mately 1,500 feet to the reservoir gaug-
ing station, then west to the 400 foot
contour line on the west side of Dry
Creek, then northwesterly along the
400 foot contour line to the point where
the contour intersects the north line of
Section 10. T6N, R5W, MDM, imme-
diately adjacent to Dry Creek on the
Rutherford, CA map;

(13) Then northwesterly along Dry
Creek approximately 6,500 feet to
BM503, then northeasterly approxi-
mately 3,000 feet to the peak denoted
as 1478, then southeasterly approxi-
mately 2,300 feet to the beginning of
the creek known locally as Hopper
Creek, then southeasterly along Hop-
per Creek approximately 2,300 feet to
the point of beginning.

[T.D. ATF-410, 64 FR 13513, Mar. 19, 1999]

EFFECTIVE DATE NOTE: By T.D. ATF-410, 64
FR 13513, Mar. 19, 1999, §9.160 was added, ef-
fective May 18, 1999.
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1980, unless otherwise noted.

Subpart A—Scope of Regulations

§10.1 General.

The regulations in this part, issued
pursuant to section 105 of the Federal
Alcohol Administration Act (27 U.S.C.
205), specify practices which may result
in violations of section 105(c) of the Act
and criteria for determining whether a
practice is a violation of section 105(c)
of the Act. This part does not attempt
to enumerate all of the practices pro-
hibited by section 105(c) of the Act.
Nothing in this part shall operate to
exempt any person from the require-
ments of any State law or regulation.

[T.D. ATF-364, 60 FR 20426, Apr. 26, 1995]

§10.2 Territorial extent.

This part applies to the several
States of the United States, the Dis-
trict of Columbia, and Puerto Rico.

§10.3 Application.

(a) General. The regulations in this
part apply to transactions between in-
dustry members and employees, offi-
cers, or representatives of trade buy-
ers.

(b) Transactions involving State agen-
cies. The regulations in this part apply
only to transactions between industry
members and employees of State agen-
cies operating as retailers, wholesalers,
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§10.4

or both. The regulations do not apply
to State agencies with regard to their
dealings with employees, officers, or
representatives of trade buyers.

§10.4 Jurisdictional limits.

(a) General. The regulations in this
part apply where:

(1) The industry member induces a
trade buyer to purchase distilled spir-
its, wine, or malt beverages from such
industry member to the exclusion, in
whole or in part, of products sold or of-
fered for sale by other persons in inter-
state or foreign commerce; and

(2) If: (i) The inducement is made in
the course of interstate or foreign com-
merce; or

(if) The industry member engages in
the practice of using an inducement to
such an extent as substantially to re-
strain or prevent transactions in inter-
state or foreign commerce in any such
products; or

(iii) The direct effect of the induce-
ment is to prevent, deter, hinder, or re-
strict other persons from selling or of-
fering for sale any such products to
such retailer in interstate or foreign
commerce.

(b) Malt beverages. In the case of malt
beverages, this part applies to trans-
actions between an employee, officer,
or representative of a trade buyer in
any State and a brewer, importer, or
wholesaler of malt beverages inside or
outside such State only to the extent
that the law of such State imposes re-
quirements similar to the requirements
of section 5(c) of the Federal Alcohol
Administration Act (27 U.S.C. 205(c)),
with respect to similar transactions be-
tween an employee, officer, or rep-
resentative of a trade buyer in such
State and a brewer, importer, or whole-
saler of malt beverages in such State.

[T.D. ATF-74, 45 FR 63257, Sept. 30, 1980, as
amended by T.D. ATF-364, 60 FR 20426, Apr.
26, 1995]

§10.5 Administrative provisions.

(a) General. The Act makes applicable
the provisions including penalties of
sections 49 and 50 of Title 15, United
States Code, to the jurisdiction, powers
and duties of the Director under this
Act, and to any person (whether or not

27 CFR Ch. | (4-1-99 Edition)

a corporation) subject to the provisions
of law administered by the Director
under this Act. The Act also provides
that the Director is authorized to re-
quire, in such manner and such form as
he or she shall prescribe, such reports
as are necessary to carry out the pow-
ers and duties under this chapter.

(b) Examination and subpoena. The Di-
rector or any authorized ATF officers
shall at all reasonable times have ac-
cess to, for the purpose of examination,
and the right to copy any documentary
evidence of any person, partnership, or
corporation being investigated or pro-
ceeded against. The Director shall also
have the power to require by subpoena
the attendance and testimony of wit-
nesses and the production of all such
documentary evidence relating to any
matter under investigation, upon a sat-
isfactory showing that the requested
evidence may reasonably be expected
to yield information relevant to any
matter being investigated under the
Act.

(¢) Reports required by the Deputy As-
sociate Director (Regulatory Enforcement
Programs)—(1) General. The Deputy As-
sociate Director (Regulatory Enforce-
ment Programs) may, as part of a trade
practice investigation of an industry
member, require such industry member
to submit a written report containing
information on sponsorships, advertise-
ments, promotions, and other activi-
ties pertaining to its business subject
to the Act conducted by, or on behalf
of, or benefiting the industry member.

(2) Preparation. The report will be
prepared by the industry member in
letter form, executed under the pen-
alties of perjury, and will contain the
information specified by the Deputy
Associate Director (Regulatory En-
forcement Programs). The period cov-
ered by the report will not exceed three
years.

(3) Filing. The report will be filed in
accordance with the instructions of the
Deputy Associate Director (Regulatory
Enforcement Programs).

(Approved by the Office of Management and
Budget under control number 1512-0392)

[T.D. ATF-364, 60 FR 20426, Apr. 26, 1995]
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Subpart B—Definitions

§10.11 Meaning of terms.

As used in this part, unless the con-
text otherwise requires, terms have the
meanings given in this section. Any
other term defined in the Federal Alco-
hol Administration Act and used in
this part shall have the meaning as-
signed to it by that Act.

Act. The Federal Alcohol Administra-
tion Act.

ATF officer. An officer or employee of
the Bureau of Alcohol, Tobacco and
Firearms (ATF) authorized to perform
any function relating to the adminis-
tration or enforcement of this part.

Deputy Associate Director (Regulatory
Enforcement Programs). The principal
ATF headquarters official responsible
for administering regulations in this
part.

Director. The Director, Bureau of Al-
cohol, Tobacco and Firearms, the De-
partment of the Treasury, Washington,
DC.

Industry member. Any person engaged
in business as a distiller, brewer,
recitifier, blender, or other producer,
or as an importer or wholesaler of dis-
tilled spirits, wine or malt beverages,
or as a bottler, or warehouseman and
bottler, of distilled spirits; industry
member does not include an agency of
a State or political subdivision thereof,
or an officer or employee of such agen-
cy.
Officer. All corporate executives, in-
cluding presidents, vice presidents,
treasurers, and chief executive officers.

Product. Distilled spirits, wine or
malt beverages, as defined in the Fed-
eral Alcohol Administration Act.

Trade buyer. Any person who is a
wholesaler or retailer of distilled spir-
its, wine, or malt beverages.

[T.D. ATF-74, 45 FR 63257, Sept. 30, 1980, as
amended by T.D. ATF-364, 60 FR 20426, Apr.
26, 1995]

Subpart C—Commercial Bribery

§10.21 Commercial bribery.

It is unlawful for an industry mem-
ber, directly or indirectly or through
an affiliate, to induce a trade buyer to
purchase the industry member’s prod-
ucts, to the complete or partial exclu-

§10.23

sion of products sold or offered for sale
by other persons in interstate or for-
eign commerce, by offering or giving a
bonus, premium, compensation, or
other thing of value to any officer, em-
ployee, or representative of the trade
buyer. The bonus, premium, compensa-
tion, or other thing of value need not
be offered or given for the purpose of
directly inducing a trade buyer to pur-
chase from the seller, but rather is ap-
plicable if an industry member induces
officers, employees or representatives
of the trade buyer to promote sales of
the industry member’s products and
thereby indirectly induces the trade
buyer to purchase from the industry
member.

§10.22 Employee associations.

Gifts, donations, and other payments
such as for advertising in publications,
by an industry member, to trade buyer
employee associations are considered
the same as bonuses, premiums, com-
pensation, or other things of value
given directly to the employees, since
the benefits resulting from the gifts or
payments flow to the individual mem-
bers of the association.

§10.23 Gifts or payments to whole-
salers.

Although industry members are not
prohibited from offering or giving
money or other things of value to a
wholesale entity (i.e., the corporation,
partnership, or individual who owns
the business), the wholesaler will be
considered as acting as a mere conduit
between its officers, employees, or rep-
resentatives and the industry member,
if:

(a) There is an agreement or under-
standing, implied or explicit, that the
money or thing of value will be passed
on to the officers, employees, or rep-
resentatives, or

(b) It is obvious by the very nature of
the item given (such as a free trip) that
a pass through to the officers, employ-
ees, or representatives is clearly con-
templated, or

(c) The records of the recipient
wholesaler do not accurately reflect
such money or item as an asset or the
wholesale entity, thus being subject to
all ensuing tax consequences as distin-
guished from the receipt of the money
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§10.24

or item as a personal asset of an offi-
cer, employee, or representative.

§10.24 Sales promotion contests.

Sales contests sponsored by an indus-
try member which offer prizes directly
or indirectly to trade buyer officers,
employees or representatives are in-
ducements within the meaning of the
Act.

Subpart D—Exclusion

SOURCE: T.D. ATF-364, 60 FR 20427, Apr. 26,
1995, unless otherwise noted.

§10.51 Exclusion, in general.

(a) Exclusion, in whole or in part oc-
curs:

(1) When a practice by an industry
member, whether direct, indirect, or
through an affiliate, places (or has the
potential to place) trade buyer inde-
pendence at risk by means of a tie or
link between the industry member and
trade buyer or by any other means of
industry member control over the
trade buyer, and

(2) Such practice results in the trade
buyer purchasing less than it would
have of a competitor’s product.

(b) Section 10.52 lists practices that
create a tie or link that places trade
buyer independence at risk. Section
10.53 is reserved and will list practices
not resulting in exclusion. Section 10.54
lists the criteria used for determining
whether other practices can put trade
buyer independence at risk.

8§10.52 Practice which puts trade

buyer independence at risk.

The practice specified in this section
is deemed to place trade buyer inde-
pendence at risk within the description
of exclusion in §10.51: Industry member
payments of money to the employee(s)
of a trade buyer without the knowledge
or consent of the trade buyer-employer
in return for the employee agreeing to
order distilled spirits, wine, or malt
beverages from the industry member.
The practice enumerated here is an ex-
ample and does not constitute a com-
plete list of those situations which re-
sult in such control.

27 CFR Ch. | (4-1-99 Edition)

810.53 Practices not resulting in ex-
clusion. [Reserved]

8§10.54 Criteria for determining trade
buyer independence.

The criteria specified in this section
are indications that a particular prac-
tice between an industry member and
an officer, employee, or representative
of a trade buyer, other than those in
§10.52, places trade buyer independence
at risk. A practice need not meet all of
the criteria specified in this section in
order to place trade buyer independ-
ence at risk.

(a) The practice restricts or hampers
the free economic choice of a trade
buyer to decide which products to pur-
chase or the quantity in which to pur-
chase them for sale to retailers and
consumers.

(b) The industry member obligates
the trade buyer to participate in the
promotion to obtain the industry mem-
ber’s product.

(c) The trade buyer has a continuing
obligation to purchase or otherwise
promote the industry member’s prod-
uct.

(d) The trade buyer has a commit-
ment not to terminate its relationship
with the industry member with respect
to purchase of the industry member’s
products.

(e) The practice involves the industry
member in the day-to-day operations of
the trade buyer. For example, the in-
dustry member controls the trade buy-
er’s decisions on which brand of prod-
ucts to purchase, the pricing of prod-
ucts, or the manner in which the prod-
ucts will be displayed on the trade buy-
er’s premises.

(f) The practice is discriminatory in
that it is not offered to all trade buyers
in the local market on the same terms
without business reasons present to
justify the difference in treatment.

PART 11—CONSIGNMENT SALES

Subpart A—Scope of Regulations
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