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Subpart F—Application of Section 6423, In-
ternal Revenue Code of 1954, as
Amended, to Refund or Credit of Tax
on Distilled Spirits, Wines, and Beer

GENERAL

70.501 Meaning of terms.

70.502 Applicability to certain credits or re-
funds.

70.503 Ultimate burden.

70.504 Conditions to allowance of credit or
refund.

70.505 Requirements on persons intending to
file claim.

CLAIM PROCEDURE

70.506 Execution and filing of claim.
70.507 Data to be shown in claim.
70.508 Time for filing claim.

PENALTIES
70.509 Penalties.

Subpart G—Losses Resulting From Disaster,
Vandalism, or Malicious Mischief

DEFINITIONS
70.601 Meaning of terms.

PAYMENTS

70.602 Circumstances under which payment
may be made.

CLAIMS PROCEDURES

70.603 Execution and filing of claims.

70.604 Record of inventory to
claims.

70.605 Claims relating to imported, domes-
tic, and Virgin Islands liquors.

70.606 Claimant to furnish proof.

70.607 Supporting evidence.

70.608 Action on claims.

support

DESTRUCTION OF LIQUORS

70.609 Supervision.

PENALTIES

70.610 Penalties.

Subpart H—Rules, Regulations and Forms

70.701 Rules and regulations.
70.702 Forms and instructions.

Subpart I—Disclosure

70.801 Publicity of information.

70.802 Rules for disclosure of certain speci-
fied matters.

70.803 Requests or demands for disclosure in
testimony and in related matters.

AUTHORITY: 5 U.S.C. 301 and 552; 26 U.S.C.
4181, 4182, 5146, 5203, 5207, 5275, 5367, 5415, 5504,
5555, 5684(a), 5741, 5761(b), 5802, 6020, 6021, 6064,
6102, 6155, 6159, 6201, 6203, 6204, 6301, 6303, 6311,
6313, 6314, 6321, 6323, 6325, 6326, 6331-6343, 6401
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6404, 6407, 6416, 6423, 6501-6503, 6511, 6513, 6514,
6532, 6601, 6602, 6611, 6621, 6622, 6651, 6653, 6656—
6658, 6665, 6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207, 7209, 7214,
7304, 7401, 7403, 7406, 7423, 7424, 7425, 7426, 7429,
7430, 7432, 7502, 7503, 7505, 7506, 7513, 7601-7606,
7608-7610, 7622, 7623, 7653, 7805.

SOURCE: T.D. ATF-6, 38 FR 32445, Nov. 26,
1973, unless otherwise noted.

Subpart A—Scope

§70.1 General.

(a) The regulations in Subparts C, D,
and E of this part set forth the proce-
dural and administrative rules of the
Bureau of Alcohol, Tobacco and Fire-
arms for:

(1) The issuance and enforcement of
summonses, examination of books of
account and witnesses, administration
of oaths, entry of premises for exam-
ination of taxable objects, granting of
rewards for information, canvass of re-
gions for taxable objects and persons,
and authority of ATF officers.

(2) The use of commercial banks for
payment of excise taxes imposed by 26
U.S.C. Subtitles E and F.

(3) The preparing or executing of re-
turns; deposits; payment on notice and
demand; assessment; abatements, cred-
its and refunds; limitations on assess-
ment; limitations on credit or refund;
periods of limitation in judicial pro-
ceedings; interest; additions to tax, ad-
ditional amounts, and assessable pen-
alties; enforced collection activities;
authority for establishment, alter-
ation, and distribution of stamps,
marks, or labels; jeopardy assessment
of alcohol, tobacco, and firearms taxes,
and registration of persons paying a
special tax.

(4) Distilled spirits, wines, beer, to-
bacco products, cigarette papers and
tubes, firearms, ammunition, and ex-
plosives.

(b) The regulations in Subpart F of
this part relate to the limitations im-
posed by 26 U.S.C. 6423, on the refund or
credit of tax paid or collected in re-
spect to any article of a kind subject to
a tax imposed by Part I, Subchapter A
of Chapter 51, I.R.C., or by any cor-
responding provision of prior internal
revenue laws.

(c) The regulations in Subpart G of
this part implement 26 U.S.C. 5064,
which permits payments to be made by
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the United States for amounts equal to
the internal revenue taxes paid or de-
termined and customs duties paid on
distilled spirits, wines, and beer, pre-
viously withdrawn, that were lost,
made unmarketable, or condemned by
a duly authorized official as a result of
disaster, vandalism, or malicious mis-
chief. This subpart applies to disasters
or other specified causes of loss, occur-
ring on or after February 1, 1979. This
subpart does not apply to distilled spir-
its, wines, and beer manufactured in
Puerto Rico and brought into the
United States.

[T.D. ATF-376, 61 FR 31031, June 19, 1996]

§70.2 Forms prescribed.

(a) The Director is authorized to pre-
scribe all forms required by this part.
All of the information called for in
each form shall be furnished as indi-
cated by the headings on the form and
the instructions on or pertaining to the
form. In addition, information called
for in each form shall be furnished as
required by this part.

(b) Requests for forms should be
mailed to the ATF Distribution Center,
P.O. Box 5950, Springfield, Virginia
22153-5950.

[T.D. ATF-376, 61 FR 31031, June 19, 1996]

Subpart B—Definitions

§70.11 Meaning of terms.

When used in this part and in forms
prescribed under this part, where not
otherwise distinctly expressed or mani-
festly incompatible with the intent
thereof, terms shall have the meaning
ascribed in this section. Words in the
plural form shall include the singular,
and vice versa, and words imparting
the masculine gender shall include the
feminine. The terms “includes” and
“including” do not exclude things not
enumerated which are in the same gen-
eral class.

ATF officer. An officer or employee of
the Bureau of Alcohol, Tobacco and
Firearms (ATF) authorized to perform
any function relating to the adminis-
tration or enforcement of this part.

Bureau. The Bureau of Alcohol, To-
bacco and Firearms, Department of the
Treasury, Washington, DC 20226.

§70.11

CFR. The Code of Federal Regula-
tions.

Chief, Tax Processing Center. The ATF
officer principally responsible for ad-
ministering regulations in this part
concerning special (occupational) tax,
and also responsible for filing tax liens
and issuing third-party levies, and for
disbursing money due to taxpayers
under the provisions of 26 U.S.C. en-
forced and administered by the Bureau.

Commercial bank. A bank, whether or
not a member of the Federal Reserve
System, which has access to the Fed-
eral Reserve Communications System
(FRCS) or Fedwire. The “FRCS” or
“Fedwire’” is a communications net-
work that allows Federal Reserve Sys-
tem member banks to effect a transfer
of funds for their customers (or other
commercial banks) to the Treasury Ac-
count at the Federal Reserve Bank of
New York.

Delegate. Any officer, employee, or
agency of the Department of the Treas-
ury authorized by the Secretary of the
Treasury directly, or indirectly by one
or more redelegations of authority, to
perform the function mentioned or de-
scribed in the delegation order.

Director. The Director, Bureau of Al-
cohol, Tobacco and Firearms, the De-
partment of the Treasury, Washington,
DC.

Electronic fund transfer or EFT. Any
transfer of funds effected by a tax-
payer’s commercial bank, either di-
rectly or through a correspondent
banking relationship, via the Federal
Reserve Communications System
(FRCS) or Fedwire to the Treasury Ac-
count at the Federal Reserve Bank of
New York.

Enforced collection. Collection of taxes
when a taxpayer neglects or refuses to
pay voluntarily. Includes such adminis-
trative measures as liens and levies.

Levy. The taking of property by sei-
zure and sale or by collection of money
due to the debtor, such as wages.

Lien. A charge upon real or personal
property for the satisfaction of some
debt or performance of an obligation.

Person. An individual, a trust, estate,
partnership, association or other unin-
corporated organization, fiduciary,
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company, or corporation, or the Dis-
trict of Columbia, a State, or a polit-
ical subdivision thereof (including a
city, county, or other municipality).

Provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau. Sections 4181
and 4182 of the Internal Revenue Code
of 1986 (the Code), as amended; sub-
chapters F and G of chapter 32 of the
Code, insofar as they relate to activi-
ties administered and enforced with re-
spect to sections 4181 and 4182 of the
Code; subtitle E of the Code; and sub-
title F of the Code as it relates to any
of the foregoing.

Regional director (compliance). The
ATF regional official principally re-
sponsible for administering regulations
in this part concerning commodity
taxes imposed by the provisions of 26
U.S.C. enforced and administered by
the Bureau, and for collecting tax by
levy (other than third-party levy).

Secretary. The Secretary of the Treas-
ury or designated delegate.

Seizure. The act of taking possession
of property to satisfy a tax liability or
by virtue of an execution.

Special agent in charge. The principal
official responsible for the ATF crimi-
nal enforcement program within an
ATEF district.

Treasury Account. The Department of
the Treasury’s General Account at the
Federal Reserve Bank of New York.

U.S.C. The United States Code.

(Aug. 16, 1954, Ch. 736, 68A Stat. 775 (26 U.S.C.
6301); June 29, 1956, Ch. 462, 70 Stat. 391 (26
U.S.C. 6301))

[T.D. ATF-48, 43 FR 13535, Mar. 31, 1978; 44
FR 55841, Sept. 28,979, as amended by T.D.
ATF-77, 46 FR 3002, Jan. 13, 1981; T.D. ATF-
301, 55 FR 47608, Nov. 14, 1990; T.D. ATF-331,
57 FR 40327, Sept. 3, 1992; T.D. ATF-378, 61 FR
29955, June 13, 1996]

Subpart C—Discovery of Liability
and Enforcement of Laws

EXAMINATION AND INSPECTION

§70.21 Canvass of regions for taxable
persons and objects.

Each regional director (compliance)
shall, to the extent deemed prac-
ticable, cause officers or employees
under the regional director’s super-
vision and control to proceed, from
time to time, through the region and
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inquire after and concerning all per-
sons therein who may be liable to pay
any tax, imposed under provisions of 26
U.S.C. enforced and administered by
the Bureau, and all persons owning or
having the care and management of
any objects with respect to which such
tax is imposed.

[T.D. ATF-331, 57 FR 40327, Sept. 3, 1992]

§70.22 Examination of books and wit-
nesses.

(@) In general. For the purpose of
ascertaining the correctness of any re-
turn, making a return where none has
been made, determining the liability of
any person for any tax imposed under
provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau (including
any interest, additional amount, addi-
tion to the tax, or civil penalty) or the
liability at law or in equity of any
transferee or fiduciary of any person in
respect of any such tax, or collecting
any such liability, any authorized offi-
cer or employee of the Bureau may ex-
amine any books, papers, records or
other data which may be relevant or
material to such inquiry; and take
such testimony of the person con-
cerned, under oath, as may be relevant
to such inquiry.

(b) Summonses. For the purposes de-
scribed in paragraph (a) of this section
the officers and employees of the Bu-
reau designated in paragraph (c) of this
section are authorized to summon the
person liable for tax or required to per-
form the act, or any officer or em-
ployee of such person, or any person
having possession, custody, or care of
books of accounts containing entries
relating to the business of the person
liable for tax or required to perform
the act, or any person deemed proper,
to appear before a designated officer or
employee of the Bureau at a time and
place named in the summons and to
produce such books, papers, records, or
other data, and to give such testimony,
under oath, as may be relevant or ma-
terial to such inquiry; and take such
testimony of the person concerned,
under oath, as may be relevant or ma-
terial to such inquiry. The officers and
employees designated in paragraph (c)
of this section may designate any other
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employee of the Bureau as the indi-
vidual before whom a person sum-
moned pursuant to 26 U.S.C. 7602 shall
appear. Any such other employee, when
so designated in a summons, is author-
ized to take testimony under oath of
the person summoned and to receive
and examine books, papers, records, or
other data produced in compliance
with the summons. The authority to
issue a summons may not be redele-
gated. See §70.302 of this part for rules
concerning payments to certain per-
sons who are summoned to give infor-
mation to the Bureau under 26 U.S.C.
7602 and this section.

(c) Persons who may issue summonses.
The following officers and employees of
the Bureau are authorized to issue
summonses pursuant to 26 U.S.C. 7602:

(1) Regional director (compliance),
and

(2) Office of Inspection: Assistant Di-
rector, Deputy Assistant Director, and
regional inspectors.

(Aug. 16, 1954, Chapter 736, 68A Stat. 901; (26
U.S.C. 7602))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-42, 42 FR 8367, Feb. 10,
1977; T.D. ATF-301, 55 FR 47608, Nov. 14, 1990;
T.D. ATF-331, 57 FR 40328, Sept. 3, 1992]

§70.23 Service of summonses.

(@) In general. A summons issued
under 26 U.S.C. 7602 shall be served by
an attested copy delivered in hand to
the person to whom it is directed, or
left at his last and usual place of
abode. The certificate of service signed
by the person serving the summons
shall be evidence of the facts it states
on the hearing of an application for the
enforcement of the summons. When the
summons requires the production of
books, papers, records, or other data, it
shall be sufficient if such books, pa-
pers, records, or other data are de-
scribed with reasonable certainty.

(b) Persons who may serve summonses.
The following officers and employees of
the Bureau are authorized to serve a
summons issued under 26 U.S.C. 7602:

(1) The officers and employees des-
ignated in paragraph (c) of §70.22; and

(2) Chiefs, field operations, area su-
pervisors, inspectors, regional audit
managers and auditors, Compliance Op-
erations; special agents, Internal Af-
fairs; and all special agents, Law En-

§70.25

forcement. The authority to serve a
summons may be redelegated only by
the Assistant Director, Office of In-
spection, and regional directors (com-
pliance), to officers and employees
under their jurisdiction.

(68A Stat. 902, as amended (26 U.S.C. 7603); 26
U.S.C. 7805 (68A Stat. 917), 27 U.S.C. 205 (49
Stat. 981 as amended), 18 U.S.C. 926 (82 Stat.
959), and sec. 38, Arms Export Control Act (22
U.S.C. 2778, 90 Stat. 744), 27 U.S.C. 205, 22
U.S.C. 2778, 26 U.S.C. 7602, and 5 U.S.C. 301)

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-48, 43 FR 13531, Mar.
31, 1978; T.D. ATF-201, 50 FR 12533, Mar. 29,
1985; T.D. ATF-249, 52 FR 5961, Feb. 27, 1987;
T.D. ATF-301, 55 FR 47608, Nov. 14, 1990]

§70.24 Enforcement of summonses.

(@) In general. Whenever any person
summoned under 26 U.S.C. 7602 neglects
or refuses to obey such summons, or to
produce books, papers, records, or
other data, or to give testimony, as re-
quired, application may be made to the
judge of the district court or to a U.S.
magistrate for the district within
which the person so summoned resides
or is found for an attachment against
him as for a contempt.

(b) Persons who may apply for an at-
tachment. The officers and employees of
the Bureau designated in paragraph (c)
of §70.22 are authorized to apply for an
attachment as provided in paragraph
(a) of this section. The authority to
apply for an attachment for the en-
forcement of a summons may not be re-
delegated.

(68A Stat. 902, as amended (26 U.S.C. 7604))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973; 38 FR
33767, Dec. 7, 1973]

§70.25 Special procedures for third-
party summonses.

(@) When the Bureau summons the
records of persons defined by 26 U.S.C.
7609(a)(3) as “‘third-party record-
keepers’’, the person about whom infor-
mation is being gathered must be noti-
fied in advance, except when:

(1) The summons is served on the per-
son about whom information is being
gathered, or any officer or employee of
such person, or

(2) The summons is served to deter-
mine whether or not records of the
business transactions or affairs of an
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identified person have been made or
kept, or

(3) The summons does not identify
the person with respect to whose liabil-
ity the summons is issued (a ‘““John
Doe” summons issued under the provi-
sions of 26 U.S.C. 7609(f)), or

(4) The Director petitions, and the
court determines, on the basis of the
facts and circumstances alleged, that
there is reasonable cause to believe the
giving of notice may lead to attempts
to conceal, destroy, or alter records
relevant to the examination, to pre-
vent the communication of informa-
tion from other persons through in-
timidation, bribery, or collusion, or to
flee to avoid prosecution, testifying or
production of records.

(b) Within 3 days of the day on which
the summons was served, the notice re-
quired by paragraph (a) of this section
shall be served upon the person enti-
tled to notice, or mailed by certified or
registered mail to the last known ad-
dress of such person, or, in the absence
of a last known address, left with the
person summoned. No examination of
any records required to be produced
under a summons as to which notice is
required under paragraph (a) of this
section may be made:

(1) Before the close of the 23rd day
after the day notice with respect to the
summons is given in the manner pro-
vided in this paragraph, or

(2) Where a proceeding under para-
graph (c) of this section was begun
within the 20-day period referred to in
that paragraph and the requirements of
paragraph (c) of this section have been
met, expect in accordance with an
order of the court having jurisdiction
of such proceeding or with the consent
of the person beginning the proceeding
to quash.

(c) If the person about whom infor-
mation is being gathered has been
given notice, that person has the right
to institute, until and including the
20th day following the day such notice
was served on or mailed, by certified or
registered mail, to such notified per-
son, a proceeding to quash the sum-
mons. During the time the validity of
the summons is being litigated, the
statutes of limitation are suspended
under 26 U.S.C. 7609(e). Title 26 U.S.C.
7609 does not restrict the authority
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under 26 U.S.C. 7602 (or under any other
provision of law) to examine records
and witnesses without serving a sum-
mons and without giving notice of an
examination.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47608, Nov. 14, 1990]

§70.26 Third-party recordkeepers.

(a) Definitions—(1) Accountant. A per-
son is an ‘“‘accountant’ under 26 U.S.C.
7609(a)(3)(F) for purposes of deter-
mining whether that person is a third-
party recordkeeper if the person is reg-
istered, licensed, or certified under
State law as an accountant.

(2) Attorney. A person is an ‘“‘attor-
ney’”’ under 26 U.S.C. 7609(a)(3)(E) for
purposes of determining whether that
person is a third-party recordkeeper if
the person is admitted to the bar of a
State or the District of Columbia.

(3) Credit cards—(i) Person extending
credit through credit cards. The term
““person extending credit through cred-
it cards or similar devices” under 26
U.S.C. 7609(a)(3)(C) generally includes
any person who issues a credit card. It
does not include a seller of goods or
services that honors credit cards issued
by other parties but does not extend
credit on the basis of credit cards or
similar devices issued by itself.

(ii) [Reserved]

(iii) Similar devices to credit cards. An
object is a ‘“‘similar device’ to a credit
card under 26 U.S.C. 7609(a)(3)(C) only if
it is physical in nature, such as a cou-
pon book, a charge plate, or a letter of
credit. Thus, a person who extends
credit by requiring credit customers to
sign sales slips without requiring use of
physical objects issued by that person
is not a third-party recordkeeper under
26 U.S.C. 7609(a)(3)(C).

(b) When third-party recordkeeper sta-
tus arises. A person is a ‘“‘third-party
recordkeeper’ with respect to a given
set of records only if the person made
or kept the records in the person’s ca-
pacity as a third-party recordkeeper.
Thus, for instance, an accountant is
not a third-party recordkeeper (by rea-
son of being an accountant) with re-
spect to the accountant’s records of a
sale of property by the accountant to
another person. Similarly, a credit
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card issuer is not a third-party record-
keeper (by reason of being a person ex-
tending credit through the use of credit
cards or similar devices) with respect
to:

(1) Records relating to noncredit card
transactions, such as a cash sale by the
issuer to a holder of the issuer’s credit
card; or

(2) Records relating to transactions
involving the use of another issuer’s
credit card.

(c) Duty of third-party recordkeeper—
(1) In General. Upon receipt of a sum-
mons, the third-party recordkeeper
(“‘recordkeeper’’) must begin to assem-
ble the summoned records. The record-
keeper must be prepared to produce the
summoned records on the date which
the summons states the records are to
be examined regardless of the institu-
tion or anticipated institution of a pro-
ceeding to quash or the recordkeeper’s
intervention (as allowed under 26
U.S.C. 7609(a)(3)(C)) into a proceeding
to quash.

(2) Disclosing recordkeepers not liable—
(i) In general. A recordkeeper, or an
agent or employee thereof, who makes
a disclosure of records as required by
this section, in good faith reliance on
the “‘Certificate of the Secretary’ (as
defined in paragraph (c)(2)(ii) of this
section) or an order of a court requir-
ing production of records, will not be
liable for such disclosure to any cus-
tomer, or to any party with respect to
whose tax liability the summons was
issued, or to any other person.

(ii) Certificate of the Secretary. The Di-
rector may issue to the recordkeeper a
“Certificate of the Secretary’ stating
both:

(A) That the 20-day period, within
which a notified person may institute a
proceeding to quash the summons has
expired; and

(B) That no proceeding has been
properly instituted within that period.

The Director may also issue a ‘‘Certifi-
cate of the Secretary” to the record-
keeper if the taxpayer, with respect to
whose tax liability the summons was
issued, expressly consents to the exam-
ination of the records summoned.

(3) Reimbursement of costs. Record-
keepers may be entitled to reimburse-
ment of their costs of assembling and
preparing to produce summoned
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records, to the extent allowed by 26
U.S.C. 7610, even if the summons ulti-
mately is not enforced.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47608, Nov. 14, 1990]

§70.27 Right to intervene; right to in-
stitute a proceeding to quash.

(a) Notified person. Under 26 U.S.C.
7609(a), the Bureau must give a notice
of summons to any person, other than
the person summoned, who is identified
in the description of the books and
records contained in the summons in
order that such person may contest the
right of the Bureau to examine the
summoned records by instituting a pro-
ceeding to quash the summons. Thus, if
the Bureau issues a summons to a bank
requesting checking account records of
more than one person all of whom are
identified in the description of the
records contained in the summons,
then all such persons are notified per-
sons entitled to notice under 26 U.S.C.
7609(a). Therefore, if the Bureau re-
quests the records of a joint bank ac-
count of A and B, both of whom are
named in the summons, then both A
and B are notified persons entitled to
notice under 26 U.S.C. 7609(a).

(b) Right to institute a proceeding to
quash—(1) In general. Title 26 U.S.C.
7609(b) grants a notified person the
right to institute a proceeding to quash
the summons in the United States dis-
trict court for the district within
which the person summoned resides or
is found. Jurisdiction of the court is
based on 26 U.S.C. 7609(b). The act of
filing a petition in district court does
not in and of itself institute a pro-
ceeding to quash wunder 26 U.S.C.
7609(b)(2). Rather, the filing of the peti-
tion must be coupled with notice as re-
quired by 26 U.S.C. 7609(b)(2)(B).

(2) Elements of institution of a pro-
ceeding to quash. In order to institute a
proceeding to quash a summons, the
notified person (or the notified person’s
agent, nominee, or other person acting
under the direction or control of the
notified person) must, not later than
the 20th day following the day the no-
tice of the summons was served on or
mailed to such notified person:
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(i) File a petition to quash in the
name of the notified person in a dis-
trict court having jurisdiction.

(ii) Notify the Bureau by sending a
copy of that petition by registered or
certified mail to the Bureau employee
and office designated to receive the
copy in the notice of summons that
was given to the notified person, and

(iii) Notify the recordkeeper by send-
ing to that recordkeeper by registered
or certified mail a copy of the petition.

Failure to give timely notice to either
the summoned party or the Bureau in
the manner described in this paragraph
means that the notified person has
failed to institute a proceeding to
quash and the district court has no ju-
risdiction to hear the proceeding. Thus,
for example, if the notified person
mails a copy of the petition to the
summoned person but not to the des-
ignated Bureau employee and office,
the notified person has failed to insti-
tute a proceeding to quash. Similarly,
if the notified person mails a copy of
such petition to the summoned person,
but instead of sending a copy of the pe-
tition by registered or certified mail to
the designated employee and office, the
notified person gives the designated
employee and office the petition by
some other means, the notified person
has failed to institute a proceeding to
quash.

(3) Failure to institute a proceeding to
quash. If the notified person fails to in-
stitute a proceeding to quash within 20
days following the day the notice was
served on or mailed to such notified
person, the Bureau may examine the
summoned records following the 23rd
day after notice of the summons was
served on or mailed to the notified per-
son (see 26 U.S.C. 7609(d)(1)).

(c) Presumption no notice has been
mailed. Title 26 U.S.C. 7609(b)(2)(B) per-
mits a notified person to institute a
proceeding to quash by filing a petition
in district court and notifying both the
Bureau and the summoned person. Un-
less the notified person has notified
both the Bureau and the summoned
person in the appropriate manner, the
notified person has failed to institute a
proceeding to quash. If the copy of the
petition has not been delivered to the
summoned person or the person and of-
fice designated to receive the notice on
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behalf of the Bureau within 3 days from
the close of the 20-day period allowed
to institute a proceeding to quash, it is
presumed that the notification has not
been timely mailed.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47609, Nov. 14, 1990]

§70.28 Summonses excepted from 26
U.S.C. 7609 procedures.

(a) In aid of the collection of certain li-
abilities—(1) In general. Title 26 U.S.C.
7609(c)(2)(B) contains an exception to
the general notice requirement when a
summons is issued to a third-party rec-
ordkeeper. That section excepts sum-
monses issued in aid of the collection
of the liability of any person against
whom an assessment has been made or
judgment rendered or the liability at
law or in equity of any transferee of
such a person.

(2) Examples. Examples of summonses
referred to in paragraph (a)(1) of this
section are:

(i) Summonses issued to determine
the amount held in a bank in the name
of a person against whom an assess-
ment has been made or judgment ren-
dered;

(ii) Summonses issued to enforce
transferee liability for a tax which has
been assessed.

(b) Numbered account (or similar ar-
rangement). Under 26 U.S.C. 7609(c)(2), a
summons issued solely to determine
the identity of a person having a num-
bered account (or similar arrangement)
with a bank or other institution is ex-
cepted from the requirements of 26
U.S.C. 7609. A ‘“‘numbered account (or
similar arrangement)”’ under 26 U.S.C.
7609(c)(2) is an account through which a
person may authorize transactions
solely through the use of a number,
symbol, code name, or other device not
involving the disclosure of the person’s
identity. A “‘person having a numbered
account (or similar arrangement)” in-
cludes the person who opened the ac-
count and any person authorized to use
the account or to receive records or
statements concerning it.

(26 U.S.C. 7609)
[T.D. ATF-301, 55 FR 47610, Nov. 14, 1990]
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§70.29 Suspension of statutes of limi-
tations.

(a) Suspension while a proceeding
under 26 U.S.C. 7609(b) is pending. Under
26 U.S.C. 7609(e)(1), the statutes of limi-
tations of 26 U.S.C. 6501 and 6531 are
suspended if a notified person with re-
spect to whose liability a summons is
issued, or the notified person’s agent,
nominee, or other person acting under
the direction or control of the notified
person, takes any action as provided in
26 U.S.C. 7609(b).

(1) Agent, nominee, etc. A person is a
notified person’s agent, nominee, or
other person acting under the direction
or control of a notified person for pur-
poses of 26 U.S.C. 7609(e) if the person
with respect to whose liability the
summons is issued has the ability in
fact or at law to cause the agent, etc.,
to take the actions permitted under 26
U.S.C. 7609(b). Thus, in the case of a
corporation, direction or control by the
notified person may exist even though
less than 50 percent of the voting power
of the corporation is held by the noti-
fied person.

(2) Period during which a proceeding,
etc., is pending. Under 26 U.S.C. 7609(e),
the statute of limitations shall be sus-
pended for the period during which a
proceeding and any appeals regarding
the enforcement of such summons is
pending. This period begins on the date
the petition to quash the summons is
filed in district court. The period con-
tinues until all appeals are disposed of,
or until the expiration of the period in
which an appeal may be taken or a re-
quest for a rehearing may be made.
Full compliance, partial compliance,
and noncompliance have no effect on
the suspension provisions. The periods
of limitations which are suspended
under 26 U.S.C. 7609(e) are those which
apply to the taxable periods to which
the summons relates.

(3) Taking of action as provided in 26
U.S.C. 7609(b). Title 26 U.S.C. 7609(b) al-
lows intervention by a notified person
as a matter of right upon compliance
with the Federal Rules of Civil Proce-
dure. The phrase ‘‘takes any action as
provided in subsection (b)’’, found in 26
U.S.C. 7609(e), includes any interven-
tion whether or not 26 U.S.C. 7609(b) is
specifically mentioned in the order of
the court allowing intervention. The
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phrase also includes the fulfilling of
only part of the requirements of 26
U.S.C. 7609(b)(2), relating to the right
of a person to institute a proceeding to
quash. Thus, for instance, if a notified
person notifies a person who has been
summoned by sending a copy of the pe-
tition by registered or certified mail
but does not mail a copy of that notice
to the appropriate person and office
under 26 U.S.C. 7609(b)(2)(B), the noti-
fied person has taken an action under
26 U.S.C. 7609(e).

(b) Suspension after 6 months of service
of summons. In the absence of the reso-
lution of the third-party recordkeeper’s
response to the summons described in
26 U.S.C. 7609(c) or the summoned par-
ty’s response to a summons described
in 26 U.S.C. 7609(f) the running of any
period of limitations under 26 U.S.C.
6501 or under 26 U.S.C. 6531 with respect
to any person with respect to whose li-
ability the summons is issued (other
than a person taking action as pro-
vided in 26 U.S.C. 7609(b)) shall be sus-
pended for the period:

(1) Beginning on the date which is 6
months after the service of such sum-
mons, and

(2) Ending with the final resolution
of such response.

(26 U.S.C. 7609)

[T.D. ATF-301, 55 FR 47610, Nov. 14, 1990]

§70.30 Time and place of examination.

(@) Time and place. The time and
place of examination pursuant to the
provisions of 26 U.S.C. 7602 shall be
such time and place as may be fixed by
an officer or employee of the Bureau
and as are reasonable under the cir-
cumstances. The date fixed for appear-
ance before an officer or employee of
the Bureau shall not be less than 10
days from the date of the summons.

(b) Restrictions on examination of tax-
payer. No taxpayer shall be subjected
to unnecessary examination or inves-
tigations, and only one inspection of a
taxpayer’s books of account shall be
made for each taxable year unless the
taxpayer requests otherwise or unless
an authorized internal revenue or Bu-
reau officer, after investigation, noti-
fies the taxpayer in writing that an ad-
ditional inspection is necessary.
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(68A Stat. 902, as amended (26 U.S.C. 7605))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973. Redes-
ignated by T.D. ATF-301, 55 FR 47606, Nov.
14, 1990]

§70.31 Entry of premises for examina-
tion of taxable objects.

(a) General. Any officer of the Bureau
may, in the performance of his duty,
enter in the daytime any building or
place where any articles or objects sub-
ject to tax are made, produced, or kept,
so far as it may be necessary for the
purpose of examining said articles or
objects and also enter at night any
such building or place, while open, for
a similar purpose.

(b) Distilled spirits plants. Any officer
of the Bureau may, at all times, as well
by night as by day, enter any plant or
any other premises where distilled spir-
its are produced or rectified, or struc-
ture or place used in connection there-
with for storage or other purposes; to
make examination of the materials,
equipment and facilities thereon; and
make such gauges and inventories as
he deems necessary. Whenever any Bu-
reau officer, having demanded admit-
tance, and having declared his name
and office, is not admitted to such
premises by the proprietor or other
person having charge thereof, he may
at all times, use such force as is nec-
essary for him to gain entry to such
premises.

(c) Authority to break up grounds. Any
officer of the Bureau, and any person
acting in his aid, may break up the
ground on any part of a distilled spirits
plant, or any other premises where
spirits are produced or rectified, or any
ground adjoining or near to such plant
or premises, or any wall or partition
thereof, or belonging thereto, or other
place, to search for any pipe, cock, pri-
vate conveyance, or utensil; and, upon
finding any such pipe or conveyance
leading therefrom or thereto, to break
up any ground, house, wall, or other
place through or into which such pipe
or other conveyance leads, and to
break or cut away such pipe or other
conveyance, and turn any cock, or to
determine whether such pipe or other
conveyance conveys or conceals any
spirits, mash, wort, or beer, or other
liquor, from the sight or view of the of-
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ficer, so as to prevent or hinder him
from taking a true account thereof.

(68A Stat. 903, 72 Stat. 1357 (26 U.S.C. 7606,
5203))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973. Redes-
ignated by T.D. ATF-301, 55 FR 47606, Nov.
14, 1990]

§70.32 Examination of records and ob-
jects.

Any officer of the Bureau may enter,
during business hours, the premises of
any regulated establishment for the
purpose of inspecting and examining
any records, articles, or other objects
required to be kept by such establish-
ment under 18 U.S.C. chapter 40 or 44,
or provisions of 26 U.S.C. enforced and
administered by the Bureau, or regula-
tions issued pursuant thereto.

(68A Stat. 715, as amended, 903, 72 Stat. 1348,
1361, 1373, 1381, 1390, 1391, 1395, 82 Stat. 231, as
amended, 84 Stat. 955; (26 U.S.C. 5741, 7606,
5146, 5207, 5275, 5367, 5415, 5504, 5555, 18 U.S.C.
923, 843))

[T.D. ATF-331, 57 FR 40328, Sept. 3, 1992]

§70.33 Authority of enforcement offi-
cers of the Bureau.

Any special agent or other officer of
the Bureau by whatever term des-
ignated, whom the Director or a special
agent in charge charges with the duty
of enforcing any of the criminal, sei-
zure, or forfeiture provisions of the
laws administered and enforced by the
Bureau pertaining to commodities sub-
ject to regulation by the Bureau, the
enforcement of which such officers are
responsible, may perform the following
functions:

(a) Carry firearms;

(b) Execute and serve search war-
rants and arrest warrants, and serve
subpoenas and summonses issued under
authority of the United States;

(c) In respect to the performance of
such duty, make arrests without war-
rant for any offense against the United
States committed in his presence, or
for any felony cognizable under the
laws of the United States if he has rea-
sonable grounds to believe that the
person to be arrested has committed,
or is committing, such felony; and

(d) In respect to the performance of
such duty, make seizures of property
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subject to forfeiture to the United
States.

(53 Stat. 1291, 62 Stat. 840, 68 Stat. 848, as
amended, 72 Stat. 1429, as amended, 82 Stat.
233, as amended, 84 Stat. 956 (49 U.S.C. 782, 18
U.S.C. 3615, 22 U.S.C. 1934, 26 U.S.C. 7608, 18
U.S.C. 924, 844); 26 U.S.C. 7805 (68A Stat. 917),
27 U.S.C. 205 (49 Stat. 981 as amended), 18
U.S.C. 926 (82 Stat. 959), and sec. 38, Arms Ex-
port Control Act (22 U.S.C. 2778, 90 Stat. 744))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-48, 43 FR 13531, Mar.
31, 1978. Redesignated by T.D. ATF-301, 55 FR
47606, Nov. 14, 1990]

§70.34 Listing by regional directors
(compliance) of taxable objects
owned by nonresidents of ATF re-
gions.

Whenever there are in any ATF re-
gion any articles subject to tax, which
are not owned or possessed by, or under
the care or control of, any person with-
in such region, and of which no list has
been transmitted to the regional direc-
tor (compliance), as required by law or
by regulations prescribed pursuant to
law, the regional director (compliance),
or other authorized ATF officer or em-
ployee, shall enter the premises where
such articles are situated, shall make
such inspection of the articles as may
be necessary, and shall make lists of
the same according to the forms pre-
scribed. Such list, being subscribed by
the regional director (compliance) or
other authorized ATF officer or em-
ployee, shall be sufficient lists of such
articles for all purposes.

(26 U.S.C. 6021)

[T.D. ATF-301, 55 FR 47610, Nov. 14,
1990]

GENERAL POWERS AND DUTIES

§70.40 Authority to administer oaths
and certify.

The officers and employees of the Bu-
reau designated in paragraph (b) of
§70.23 are authorized to administer
such oaths or affirmations and to cer-
tify to such papers as may be necessary
under the tax laws administered by the
Bureau, the Federal Alcohol Adminis-
tration Act, or regulations issued
thereunder, except that the authority
to certify shall not be construed as ap-
plying to those papers or documents
the certification of which is authorized
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by separate order or directive. The au-
thority to administer oaths and to cer-
tify may be redelegated only by the As-
sistant Director, Office of Inspection,
and special agents in charge, to officers
and employees under their jurisdiction.

(68A Stat. 904 (26 U.S.C. 7622))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-48, 44 FR 55841, Sept.
28, 1979. Redesignated by T.D. ATF-301, 55 FR
47606, Nov. 14, 1990]

§70.41 Rewards for information relat-
ing to violations of tax laws admin-
istered by the Bureau.

(@) In general. A special agent in
charge may approve such reward as he
deems suitable for information that
leads to the detection and punishment
of any person guilty of violating any
tax law administered by the Bureau or
conniving at the same. The rewards
provided for by 26 U.S.C. 7623 are lim-
ited in their aggregate to the sum ap-
propriated therefor and shall be paid
only in cases not otherwise provided
for by law.

(b) Eligibility to file claim for reward—
(1) In general. Any person, other than
certain present or former federal em-
ployees (see paragraph (b)(2) of this
section), who submits, in the manner
set forth in paragraph (d) of this sec-
tion, information relating to the viola-
tion of tax laws administered and en-
forced by the Bureau, is eligible to file
a claim for reward under 26 U.S.C. 7623.

(2) Federal employees. No person who
was an officer or employee of the De-
partment of the Treasury at the time
he came into possession of information
relating to violations of tax laws ad-
ministered by the Bureau, or at the
time he divulged such information,
shall be eligible for reward under 26
U.S.C. 7623 and this section. Any other
federal employee, or former federal em-
ployee, is eligible to file a claim for re-
ward if the information submitted
came to his knowledge other than in
the course of his official duties.

(3) Deceased informants. A claim for
reward may be filed by an executor, ad-
ministrator, or other legal representa-
tive on behalf of a deceased informant
if, prior to his death, the informant
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was eligible to file a claim for such re-
ward under 26 U.S.C. 7623 and this sec-
tion. Certified copies of the letters tes-
tamentary, letters of administration,
or other similar evidence must be an-
nexed to such a claim for reward on be-
half of a deceased informant in order to
show the authority of the legal rep-
resentative to file the claim for re-
ward.

(c) Amount and payment of reward. All
relevant factors, including the value of
the information furnished in relation
to the facts developed by the investiga-
tion of the violation, shall be taken
into account by a SAC in determining
whether a reward shall be paid, and, if
so, the amount thereof. The amount of
a reward shall represent what the spe-
cial agent in charge deems to be ade-
quate compensation in the particular
case, hormally not to exceed 10 percent
of the additional taxes, penalties, and
fines which are recovered as a result of
the information. No reward, however,
shall be paid with respect to any addi-
tional interest that may be collected.
Payment of a reward will be made as
promptly as the circumstances of the
case permit, but generally not until
the taxes, penalties, or fines involved
have been collected. However, the in-
formant may waive any claim for re-
ward with respect to an uncollected
portion of the taxes, penalties, or fines
involved, in which case the claim may
be immediately processed. No person is
authorized under these regulations to
make any offer, or promise, or other-
wise to bind a special agent in charge
with respect to the payment of any re-
ward or the amount thereof.

(d) Submission of information. Persons
desiring to claim rewards under the
provisions of 26 U.S.C. 7623 and this sec-
tion may submit information relating
to violations of tax laws administered
by the Bureau, in person, to the Office
of the Director, Bureau of Alcohol, To-
bacco and Firearms, Washington, DC
20226 or to the office of a special agent
in charge. If the information is sub-
mitted in person, either orally or in
writing, the name and official title of
the person to whom it is submitted and
the date on which it is submitted must
be included in the formal claim for re-
ward.
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(e) Anonymity. No unauthorized per-
son shall be advised of the identity of
an informant.

(f) Filing claim for reward. An inform-
ant who intends to claim a reward
under 26 U.S.C. 7623 should notify the
person to whom he submits his infor-
mation of such intention, and must file
a formal claim, signed with his true
name, as soon after submission of the
information as practicable. If other
than the informant’s true name was
used in furnishing the information, the
claimant must include with his claim
satisfactory proof of his identity as
that of the informant. Claim for reward
under the provisions of 26 U.S.C. 7623
shall be made on Form 25. Form 25
should be obtained from offices where
claims for reward may be submitted:
These are offices of SAC and the Office
of the Director, Washington, DC 20226.

(68A Stat. 904 (26 U.S.C. 7623); 26 U.S.C. 7805
(68A Stat. 917), 27 U.S.C. 205 (49 Stat. 981 as
amended), 18 U.S.C. 926 (82 Stat. 959), and sec.
38, Arms Export Control Act (22 U.S.C. 2778,
90 Stat. 744))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-48, 43 FR 13531, Mar.
31, 1978; 44 FR 55841, Sept. 28, 1979. Redesig-
nated by T.D. ATF-301, 55 FR 47606, Nov. 14,
1990; T.D. ATF-312, 56 FR 31085, July 9, 1991]

§70.42 Returns prepared or executed
by regional directors (compliance)
or by other ATF officers.

(a) Preparation of returns—(1) General.
If any person required by provisions of
26 U.S.C. enforced and administered by
the Bureau or by the regulations pre-
scribed thereunder to make a return
fails to make such return, it may be
prepared by the regional director (com-
pliance), the Chief, Tax Processing
Center, or other authorized ATF officer
provided the person required to make
the return consents to disclose all in-
formation necessary for the prepara-
tion of such return. The return upon
being signed by the person required to
make it shall be received by the re-
gional director (compliance) or the
Chief, Tax Processing Center, as the re-
turn of such person.

(2) Responsibility of person for whom
return is prepared. A person for whom a
return is prepared in accordance with
paragraph (a)(1) of this section shall for
all legal purposes remain responsible
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for the correctness of the return to the
same extent as if the return had been
prepared by such person.

(b) Execution of returns—(1) General. If
any person required by provisions of 26
U.S.C. enforced and administered by
the Bureau or by the regulations pre-
scribed thereunder to make a return
fails to make a return at the time pre-
scribed therefor, or makes, willfully or
otherwise, a false or fraudulent return,
the regional director (compliance), the
Chief, Tax Processing Center, or other
authorized ATF officer shall make such
return from the officer’s own knowl-
edge and from such information as the
officer can obtain through testimony
or otherwise.

(2) Status of returns. Any return made
in accordance with paragraph (b)(1) of
this section and subscribed by the re-
gional director (compliance), the Chief,
Tax Processing Center, or other au-
thorized ATF officer shall be prima
facie good and sufficient for all legal
purposes.

(c) Cross references. (1) For provisions
that the return executed by a regional
director (compliance), the Chief, Tax
Processing Center, or other authorized
ATF officer will not start the running
of the period of limitations on assess-
ment and collection, see 26 U.S.C.
6501(b)(3) and §70.222(b) of this part.

(2) For additions to the tax and addi-
tional amounts for failure to file re-
turns, see section 6651 of the Internal
Revenue Code.

(3) For additions to the tax for fail-
ure to pay tax, see sections 5684, 5761,
and 6653 of the Internal Revenue Code.

(4) For failure to make deposit of
taxes or overstatement of deposit
claims, see section 6656 of the Internal
Revenue Code.

(5) For an additional penalty for ten-
dering a bad check or money order, see
section 6657 of the Internal Revenue
Code.

(6) For certain failures to pay tax
with respect to cases pending under
Title 11 of the United States Code, see
section 6658 of the Internal Revenue
Code.

(7) For failure to supply identifying
numbers, see section 6676 of the Inter-
nal Revenue Code.

(8) For penalties for aiding and abet-
ting understatement of tax liability,

§70.61

see section 6701 of the Internal Revenue
Code.

(9) For criminal penalties for willful
failure to make returns, see sections
7201, 7202, and 7203 of the Internal Rev-
enue Code.

(10) For criminal penalties for will-
fully making false or fraudulent re-
turns, see sections 7206 and 7207 of the
Internal Revenue Code.

(11) For authority to examine books
and witnesses, see section 7602 of the
Internal Revenue Code and §70.22.

(26 U.S.C. 6020)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606 and 47610, Nov. 14, 1990]

Subpart D—Collection of Excise
and Special (Occupational) Tax

COLLECTION—GENERAL PROVISIONS

§70.51 Collection authority.

The taxes imposed by provisions of 26
U.S.C. enforced and administered by
the Bureau shall be collected by re-
gional directors (compliance), the
Chief, Tax Processing Center, and
other ATF officials designated by the
Director of the Bureau.

(26 U.S.C. 6301)

[T.D. ATF-301, 55 FR 47611, Nov. 14, 1990]

§70.52 Signature presumed authentic.

An individual’s name signed to a re-
turn, statement, or other document
shall be prima facie evidence for all
purposes that the return, statement or
other document was actually signed by
that individual.

(26 U.S.C. 6064)

[T.D. ATF-301, 55 FR 47611, Nov. 14, 1990]
RECEIPT OF PAYMENT

§70.61 Payment by check or money
order.

(a) Authority to Receive—(1) General.
(i) Regional director(s) (compliance) or
the Chief, Tax Processing Center, may
accept checks drawn on any bank or
trust company incorporated under the
laws of the United States or under the
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laws of any State, Territory, or posses-
sion of the United States, or money or-
ders in payment for internal revenue
taxes, provided such checks or money
orders are collectible in U.S. currency
at par, and subject to the further provi-
sions contained in this section. The Di-
rector may accept such checks or
money orders in payment for internal
revenue stamps (authorized under Sub-
title E of the Internal Revenue Code or
any provision of Subtitle F which re-
lates to Subtitle E) to the extent and
under the conditions prescribed in
paragraph (a)(2) of this section. A
check or money order in payment for
internal revenue taxes or internal rev-
enue stamps should be made payable to
the Bureau of Alcohol, Tobacco and
Firearms. A check or money order is
payable at par only if the full amount
thereof is payable without any deduc-
tion for exchange or other charges. As
used in this section, the term ‘“‘money
order’ means:

(A) U.S. postal, bank, express, or
telegraph money order; and

(B) Money order issued by a domestic
building and loan association (as de-
fined in section 7701(a)(19) of the Inter-
nal Revenue Code) or by a similar asso-
ciation incorporated under the laws of
a possession of the United States;

(C) A money order issued by such
other organization as the Director may
designate; and

(D) A money order described in para-
graph (a)(1)(ii) of this section in cases
therein described. However, the re-
gional director(s) (compliance) or the
Chief, Tax Processing Center, may
refuse to accept any personal check
whenever there is good reason to be-
lieve that such check will not be hon-
ored upon presentment.

(ii) An American citizen residing in a
country with which the United States
maintains direct exchange of money
orders on a domestic basis may pay his/
her tax by postal money order of such
country. For a list of such countries,
see section 171.27 of the Postal Manual
of the United States.

(iii) If one check or money order is
remitted to cover two or more persons’
taxes, the remittance should be accom-
panied by a letter of transmittal clear-
ly identifying—
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(A) Each person whose tax is to be
paid by the remittance;

(B) The amount of the payment on
account of each such person; and

(C) The kind of tax paid.

(2) Payment for internal revenue
stamps—In general. The Director may
accept checks and money orders de-
scribed in paragraph (a)(1) of this sec-
tion, in payment for internal revenue
stamps authorized under Subtitle E of
the Internal Revenue Code or under
any provision of Subtitle F which re-
lates to Subtitle E. However, the Direc-
tor may refuse to accept any personal
check whenever there is good reason to
believe that the check will not be hon-
ored upon presentment.

(3) Payment of tax on distilled spirits,
wine, beer, tobacco products, pistols, re-
volvers, firearms (other than pistols and
revolvers), shells and cartridges; propri-
etor in default. Where a check or money
order tendered in payment for taxes on
distilled spirits, wine or beer products
(imposed under Chapter 51 of the Inter-
nal Revenue Code), or tobacco products
(imposed under chapter 52 of the Inter-
nal Revenue Code), or pistols, revolv-
ers, firearms (other than pistols and re-
volvers), shells and cartridges (imposed
under chapter 32 of the Internal Rev-
enue Code) is not paid on presentment,
or where a taxpayer is otherwise in de-
fault in payment of such taxes, any re-
mittance for such taxes made during
the period of such default, and until
the regional director(s) (compliance) or
the Chief, Tax Processing Center, finds
that the revenue will not be jeopard-
ized by the acceptance of personal
checks, shall be in cash, or shall be in
the form of a certified, cashier’s, or
treasurer’s check, drawn on any bank
or trust company incorporated under
the laws of the United States, or under
the laws of any State or possession of
the United States, or a money order as
described in paragraph (a)(1) of this
section.

(b) Checks or money orders not paid—
(1) Ultimate liability. The person who
tenders any check (whether certified or
uncertified, cashier’s, treasurer’s, or
other form of check) or money order in
payment for taxes is not released from
liability until the check or money
order is paid; and, if the check or
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money order is not duly paid, the per-
son shall also be liable for all legal
penalties and additions, to the same
extent as if such check or money order
had not been tendered. For the penalty
in case a check or money order is not
duly paid, see section 6657 of the Inter-
nal Revenue Code. For assessment of
the amount of a check or money order
not duly paid see section 6201(a)(2)(B)
of the Internal Revenue Code.

(2) Liability of banks and others. If any
certified, treasurer’s, or cashier’s
check (or other guaranteed draft) or
money order is not duly paid, the
United States shall have a lien for the
amount of such check upon all assets
of the bank or trust company on which
drawn or for the amount of such money
order upon the assets of the issuer
thereof. The unpaid amount shall be
paid out of such assets in preference to
any other claims against such bank or
issuer except the necessary costs and
expenses of administration and the re-
imbursement of the United States for
the amount expended in the redemp-
tion of the circulating notes of such
bank. In addition, the Government has
the right to exact payment from the
person required to make the payment.

(26 U.S.C. 6311)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990; T.D. ATF-331, 57 FR 40328, Sept.
3, 1992; T.D. ATF-353, 59 FR 2522, Jan. 18,
1994]

§70.62 Fractional parts of a cent.

In the payment of any tax, a frac-
tional part of a cent shall be dis-
regarded unless it amounts to one-half
cent or more, in which case it shall be
increased to one cent. Fractional parts
of a cent shall not be disregarded in the
computation of taxes.

(26 U.S.C. 6313)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.63 Computations on returns or

other documents.

(a) Amounts shown on forms. To the
extent permitted by any ATF form or
instructions prescribed for use with re-
spect to any ATF return, declaration,
statement, or other document, or sup-
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porting schedules, any amount re-
quired to be reported in such form may
be entered at the nearest whole dollar
amount. The extent to which, and the
conditions under which, such whole
dollar amounts may be entered on any
form will be set forth in the instruc-
tions issued with respect to such form.
For the purpose of the computation to
the nearest dollar, a fractional part of
a dollar shall be disregarded unless it
amounts to one-half dollar or more, in
which case the amount (determined
without regard to the fractional part of
a dollar) shall be increased by $1. The
following illustrates the application of
this paragraph:

To be re-

Exact amount ported as

$18
19
19

(b) Election not to use whole dollar
amounts—(1) Method of election. Where
any ATF form, or the instructions
issued with respect to such form, pro-
vide that whole dollar amounts shall be
reported, any person making a return,
declaration, statement, or other docu-
ment on such form may elect not to
use whole dollar amounts by reporting
thereon all amounts in full, including
cents.

(2) Time of election. The election not
to use whole dollar amounts must be
made at the time of filing the return,
declaration, statement, or other docu-
ment. Such election may not be re-
voked after the time prescribed for fil-
ing such return, declaration, state-
ment, or other document, including ex-
tensions of time granted for such fil-
ing. Such election may be made on any
return, declaration, statement, or
other document which is filed after the
time prescribed for filing (including ex-
tensions of time), and such an election
is irrevocable.

(3) Effect of election. The taxpayer’s
election shall be binding only on the
return, declaration, statement, or
other document filed for a taxable year
or period, and a new election may be
made on the return, declaration, state-
ment, or other document filed for a
subsequent taxable year or period.

(4) Fractional part of a cent. For treat-
ment of the fractional part of a cent in
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the payment of taxes, see 26 U.S.C. 6313
and §70.62 of this part.

(c) Inapplicability to computation of
amount. The provisions of paragraph (a)
of this section apply only to amounts
required to be reported on a return,
declaration, statement, or other docu-
ment. They do not apply to items
which must be taken into account in
making the computations necessary to
determine such amounts. For example,
each item of liability must be taken
into account at its exact amount, in-
cluding cents, in computing the
amount of total liability required to be
reported on a tax return or supporting
schedule. It is the amount of total li-
ability, so computed, which is to be re-
ported at the nearest whole dollar on
the return or supporting schedule.

(26 U.S.C. 6102)
[T.D. ATF-301, 55 FR 47611, Nov. 14, 1990]

§70.64 Receipt for taxes.

The regional director (compliance) or
the Chief, Tax Processing Center shall,
upon request, issue a receipt for each
tax payment made (other than a pay-
ment for stamps sold or delivered). In
addition, the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter or other authorized ATF officer or
employee shall issue a receipt for each
payment of 1 dollar or more made in
cash, whether or not requested. In the
case of payments made by check, the
canceled check is usually a sufficient
receipt. No receipt shall be issued in
lieu of a stamp representing a tax,
whether the payment is in cash or oth-
erwise.

(26 U.S.C. 6314)
[T.D. ATF-301, 55 FR 47611, Nov. 14, 1990]

§70.65 Use of commercial banks.

For provisions relating to the use of
commercial banks and electronic fund
transfer of taxpayment to the Treasury
Account, see the regulations relating
to the particular tax.

(Aug. 16, 1954, ch. 736, 68A Stat. 775 (26 U.S.C.
6301); June 29, 1956, ch. 462, 70 Stat. 391 (26
U.S.C. 6301))

[T.D. ATF=77, 46 FR 3002, Jan. 13, 1981. Redes-
ignated by T.D. ATF-301, 55 FR 47606, Nov.
14, 1990]
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ASSESSMENT

§70.71 Assessment authority.

The regional director (compliance)
and the Chief, Tax Processing Center
are authorized and required to make
all inquiries necessary to the deter-
mination and assessment of all taxes
imposed under the provisions of 26
U.S.C. enforced and administered by
the Bureau. The regional director
(compliance) and the Chief, Tax Proc-
essing Center are further authorized
and required to make the determina-
tions and the assessments of such
taxes. The term “‘taxes’ includes inter-
est, additional amounts, additions to
the taxes, and assessable penalties. The
authority of the regional director
(compliance) and the Chief, Tax Proc-
essing Center to make assessment in-
cludes the following:

(a) Taxes shown on return. The re-
gional director (compliance) or the
Chief, Tax Processing Center shall as-
sess all taxes determined by the tax-
payer or by the regional director (com-
pliance) or by the Chief, Tax Proc-
essing Center and disclosed on a return
or list.

(b) Unpaid taxes payable by stamp. (1)
If without use of the proper stamp:

(i) Any article upon which a tax is re-
quired to be paid by means of a stamp
is sold or removed for sale or use by
the manufacturer thereof, or

(if) Any transaction or act upon
which a tax is required to be paid by
means of a stamp occurs, the regional
director (compliance) or the Chief, Tax
Processing Center, upon such informa-
tion as can be obtained, must estimate
the amount of the tax which has not
been paid and the regional director
(compliance) or the Chief, Tax Proc-
essing Center must make assessment
therefor upon the person the regional
director (compliance) or the Chief, Tax
Processing Center determines to be lia-
ble for the tax. However, the regional
director (compliance) or the Chief, Tax
Processing Center may not assess any
tax which is payable by stamp unless
the taxpayer fails to pay such tax at
the time and in the manner provided
by law or regulations.

(2) If a taxpayer gives a check or
money order as a payment for stamps
but the check or money order is not
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paid upon presentment, then the re-
gional director (compliance) or the
Chief, Tax Processing Center shall as-
sess the amount of the check or money
order against the taxpayer as if it were
a tax due at the time the check or
money order was received by the re-
gional director (compliance) or the
Chief, Tax Processing Center.

(26 U.S.C. 6201)

[T.D. ATF-301, 55 FR 47611, Nov. 14, 1990]

§70.72 Method of assessment.

The regional director (compliance)
and the Chief, Tax Processing Center
shall appoint one or more assessment
officers. The assessment shall be made
by an assessment officer signing the
summary record of assessment. The
summary record, through supporting
records, shall provide identification of
the taxpayer, the character of the li-
ability assessed, the taxable period, if
applicable, and the amount of the as-
sessment. The amount of the assess-
ment shall, in the case of tax shown on
a return by the taxpayer, be the
amount so shown, and in all other
cases the amount of the assessment
shall be the amount shown on the sup-
porting list or record. The date of the
assessment is the date the summary
record is signed by an assessment offi-
cer. If the taxpayer requests a copy of
the record of assessment, the taxpayer
shall be furnished a copy of the perti-
nent parts of the assessment which set
forth the name of the taxpayer, the
date of assessment, the character of
the liability assessed, the taxable pe-
riod, if applicable, and the amounts as-
sessed.

(26 U.S.C. 6203)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606 and 47612, Nov. 14, 1990]

§70.73 Supplemental assessments.

If any assessment is incomplete or
incorrect in any material respect, the
regional director (compliance) or the
Chief, Tax Processing Center, subject
to the applicable period of limitation,
may make a supplemental assessment
for the purpose of correcting or com-
pleting the original assessment.

§70.74

(26 U.S.C. 6204)
[T.D. ATF-301, 55 FR 47612, Nov. 14, 1990]

§70.74 Request for prompt assessment.

(a) Except as otherwise provided in
§70.223 of this part, any tax for which a
return is required and for which:

(1) A decedent or an estate of a dece-
dent may be liable, or

(2) A corporation which is contem-
plating dissolution, is in the process of
dissolution, or has been dissolved, may
be liable, shall be assessed, or a pro-
ceeding in court without assessment
for the collection of such tax shall be
begun, within 18 months after the re-
ceipt of a written request for prompt
assessment thereof.

(b) The executor, administrator, or
other fiduciary representing the estate
of the decedent, or the corporation, or
the fiduciary representing the dis-
solved corporation, as the case may be,
shall, after the return in question has
been filed, file the request for prompt
assessment in writing with the re-
gional director (compliance) of the re-
gion in which the taxpayer is located
or with the Chief, Tax Processing Cen-
ter. The request, in order to be effec-
tive, must be transmitted separately
from any other document, must set
forth the classes of tax and the taxable
periods for which the prompt assess-
ment is requested, and must clearly in-
dicate that it is a request for prompt
assessment under the provisions of 26
U.S.C. 6501(d). The effect of such a re-
quest is to limit the time in which an
assessment of tax may be made, or a
proceeding in court without assess-
ment for collection of tax may be
begun, to a period of 18 months from
the date the request is filed with the
proper regional director (compliance)
or with the Chief, Tax Processing Cen-
ter. The request does not extend the
time within which an assessment may
be made, or a proceeding in court with-
out assessment shall be begun, after
the expiration of 3 years from the date
the return was filed. This special pe-
riod of limitations will not apply to
any return filed after a request for
prompt assessment has been made un-
less an additional request is filed in the
manner provided herein.

(c) In the case of a corporation the
18-month period shall not apply unless:
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(1) The written request notifies the
regional director (compliance) or the
Chief, Tax Processing Center that the
corporation contemplates dissolution
at or before the expirationof such 18-
month period; the dissolution is in
good faith begun before the expiration
of such 18-month period; and the dis-
solution so begun is completed either
before or after the expiration of such
18-month period; or

(2) The written request notifies the
regional director (compliance) or the
Chief, Tax Processing Center that a
dissolution has in good faith begun,
and the dissolution is completed either
before or after the expiration of such
18-month period; or

(3) A dissolution has been completed
at the time the written request is
made.

(26 U.S.C. 6501(d))

[T.D. ATF-301, 55 FR 47612, Nov. 14, 1990, as
amended by T.D. ATF-353, 59 FR 2522, Jan.
18, 1994]

§70.75 Jeopardy assessment of alco-
hol, tobacco, and firearms taxes.

(a) If the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter believes that the collection of any
tax imposed under provisions of 26
U.S.C. enforced and administered by
the Bureau will be jeopardized by
delay, the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter shall, whether or not the time oth-
erwise prescribed by law for filing the
return or paying such tax has expired,
immediately assess such tax, together
with all interest, additional amounts
and additions to the tax provided by
law. A regional director (compliance)
or the Chief, Tax Processing Center
will make an assessment under this
section if collection is determined to
be in jeopardy because at least one of
the following conditions exists.

(1) The taxpayer is or appears to be
designing quickly to depart from the
United States or to conceal himself or
herself.

(2) The taxpayer is or appears to be
designing quickly to place the tax-
payer’s property beyond the reach of
the Government either by removing it
from the United States, by concealing
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it, or by dissipating it, or by transfer-
ring it to other persons.

(3) The taxpayer’s financial solvency
is or appears to be threatened.

(b) The tax, interest, additional
amounts, and additions to the tax will,
upon assessment, become immediately
due and payable, and the regional di-
rector (compliance) or the Chief, Tax
processing Center shall, without delay,
issue a notice and demand for payment
thereof in full.

(c) See 26 U.S.C. 7429 with respect to
requesting the regional director (com-
pliance) or the Chief, Tax Processing
Center to review the making of the
jeopardy assessment.

(d) For provisions relating to stay of
collection of jeopardy assessments, see
§70.76 of this part.

(26 U.S.C. 6862 and 6863)
[T.D. ATF-301, 55 FR 47612, Nov. 14, 1990]

§70.76 Stay of collection of jeopardy
assessment; bond to stay collection.

(a) The collection of taxes assessed
under 26 U.S.C. 6862 (referred to as a
‘‘jeopardy assessment’ for purposes of
this section) of any tax may be stayed
by filing with the regional director
(compliance) or Chief, Tax Processing
Center a bond on the form to be fur-
nished by ATF upon request.

(b) The bond may be filed:

(1) At any time before the time col-
lection by levy is authorized under 26
U.S.C. 6331(a), or

(2) After collection by levy is author-
ized and before levy is made on any
property or rights to property, or

(3) In the discretion of the regional
director (compliance) or the Chief, Tax
Processing Center, after any such levy
has been made and before the expira-
tion of the period of limitations on col-
lection.

(c) The bond must be in an amount
equal to the portion (including interest
thereon to the date of payment as cal-
culated by the regional director (com-
pliance) or the Chief, Tax Processing
Center) of the jeopardy assessment col-
lection of which is sought to be stayed.
See 26 U.S.C. 7101 and §70.281, relating
to the form of bond and the sureties
thereon. The bond shall be conditioned
upon the payment of the amount (to-
gether with interest thereon), for
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which the collection is stayed, at the
time at which, but for the making of
the jeopardy assessment, such amount
would be due.

(d) Upon the filing of a bond in ac-
cordance with this section, the collec-
tion of so much of the assessment as is
covered by the bond will be stayed. The
taxpayer may at any time waive the
stay of collection of the whole or of
any part of the amount covered by the
bond. If as a result of such waiver any
part of the amount covered by the bond
is paid, or if any portion of the jeop-
ardy assessment is abated by the re-
gional director (compliance) or the
Chief, Tax Processing Center, then the
bond shall (at the request of the tax-
payer) be proportionately reduced.

(26 U.S.C. 6863)
[T.D. ATF-301, 55 FR 47613, Nov. 14, 1990]

§70.77 Collection of jeopardy assess-
ment; stay of sale of seized property
pending court decision.

(a) General rule. In the case of an as-
sessment under 26 U.S.C. 6862, and
property seized for the collection of
such assessment shall not (except as
provided in paragraph (b) of this sec-
tion) be sold until the latest of the fol-
lowing occurs:

(1) The period provided in 26 U.S.C.
7429(a)(2) to request the regional direc-
tor (compliance) or Chief, Tax Proc-
essing Center to review the action
taken expires.

(2) The period provided in 26 U.S.C.
7429(b)(1) to file an action in U.S. Dis-
trict Court expires if a request for rede-
termination is made to the regional di-
rector (compliance) or Chief, Tax Proc-
essing Center.

(3) The U.S. District Court judgment
in such action becomes final, if a civil
action is begun in accordance with 26
U.S.C. 7429(b).

(b) Exceptions. Notwithstanding the
provisions of paragraph (a) of this sec-
tion, any property seized may be sold:

(1) If the taxpayer files with the re-
gional director(s) (compliance) or the
Chief, Tax Processing Center a written
consent to the sale, or

(2) If the regional director(s) (compli-
ance) or the Chief, Tax Processing Cen-
ter determines that the expenses of
conservation and maintenance of the
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property will greatly reduce the net
proceeds from the sale of such prop-
erty, or

(3) If the property is of a type to
which 26 U.S.C. 6336 (relating to sale of
perishable goods) is applicable.

(26 U.S.C. 6863)

[T.D. ATF-301, 55 FR 47613, Nov. 14, 1990, as
amended by T.D. ATF-353, 59 FR 2522, Jan.
18, 1994]

NOTICE AND DEMAND

§70.81 Notice and demand for tax.

(a) General rule. Where it is not other-
wise provided by provisions of 26 U.S.C.
enforced and administered by the Bu-
reau, the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter shall, after the making of an assess-
ment of a tax pursuant to §70.71 of this
part, give notice to each person liable
for the unpaid tax, stating the basis for
the tax due, the amount of tax, inter-
est, additional amounts, additions to
the tax and assessable penalties, and
demanding payment thereof. Such no-
tice shall be given as soon as possible
and within 60 days. However, the fail-
ure to give notice within 60 days does
not invalidate the notice. Such notice
shall be left at the dwelling or usual
place of business of such person, or
shall be sent by mail to such person’s
last known address.

(b) Assessment prior to last date for
payment. If any tax is assessed prior to
the last date prescribed for payment of
such tax, demand that such tax be paid
will not be made before such last date,
except where it is believed collection
would be jeopardized by delay.

(26 U.S.C. 6303 and 7521)

[T.D. ATF-301, 55 FR 47613, Nov. 14, 1990]

§70.82 Payment on notice and de-
mand.

Upon receipt of notice and demand
from the regional director (compliance)
or the Chief, Tax Processing Center,
there shall be paid at the place and
time stated in such notice the amount
of any tax (including any interest, ad-
ditional amounts, additions to the tax,
and assessable penalties) stated in such
notice and demand.
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(26 U.S.C. 6155)
[T.D. ATF-301, 55 FR 47613, Nov. 14, 1990]

INTEREST

§70.90 Interest on underpayments.

(a) General rule. Interest at the under-
payment rate referred to in §70.93 of
this part shall be paid on any unpaid
amount of tax from the last date pre-
scribed for payment of the tax (deter-
mined without regard to any extension
of time for payment) to the date on
which payment is received.

(b) Interest on penalties, additional
amounts, or additions to the tax— (1)
General. Interest shall be imposed on
any assessable penalty, additional
amount, or addition to the tax (other
than an addition to tax imposed under
section 6651(a)(1) of the Internal Rev-
enue Code) only if such assessable pen-
alty, additional amount, or addition to
the tax is not paid within 10 days from
the date of notice and demand therefor,
and in such case interest shall be im-
posed only for the period from the date
of the notice and demand to the date of
payment.

(2) Interest on certain additions to tax.
Interest shall be imposed under this
section on any addition to tax imposed
by section 6651(a)(1) of the Internal
Revenue Code for the period which (i)
begins on the date on which the return
of the tax with respect to which such
addition to tax is imposed is required
to be filed (including any extensions),
and (ii) ends on the date of payment of
such addition to tax.

(c) Payments made within 10 days after
notice and demand. If notice and de-
mand is made for payment of any
amount, and if such amount is paid
within 10 days after the date of such
notice and demand, interest under this
section on the amount so paid shall not
be imposed for the period after the date
of such notice and demand.

(d) Satisfaction by credits. If any por-
tion of a tax is satisfied by credit of an
overpayment, then no interest shall be
imposed under section 6601 of the Inter-
nal Revenue Code on the portion of the
tax so satisfied for any period during
which, if the credit had not been made,
interest would have been allowable
with respect to such overpayment.
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(e) Last date prescribed for payment. (1)
In determining the last date prescribed
for payment, any extension of time
granted for payment of tax shall be dis-
regarded. The granting of an extension
of time for the payment of tax does not
relieve the taxpayer from liability for
the payment of interest thereon during
the period of the extension. Thus, ex-
cept as provided in paragraph (d) of
this section, interest at the under-
payment rate referred to in §70.93 of
this part is payable on any unpaid por-
tion of the tax for the period during
which such portion remains unpaid by
reason of an extension of time for the
payment thereof.

(2) In the case of taxes payable by
stamp and in all other cases where the
last date for payment of the tax is not
otherwise prescribed, such last date for
the purpose of the interest computa-
tion shall be deemed to be the date on
which the liability for the tax arose.
However, such last date shall in no
event be later than the date of issuance
of a notice and demand for the tax.

(26 U.S.C. 6601)

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D. ATF-301, 55 FR 47613, Nov.
14, 1990]

§70.91 Interest on erroneous refund
recoverable by suit.

Any portion of an internal revenue
tax (or any interest, assessable pen-
alty, additional amount, or addition to
tax) which has been erroneously re-
funded, and which is recoverable by a
civil action pursuant to 26 U.S.C. 7405,
shall bear interest at the under-
payment rate referred to in §70.93 of
this part.

(26 U.S.C. 6602)
[T.D. ATF-301, 55 FR 47614, Nov. 14, 1990]

§70.92

(a) General rule. Except as otherwise
provided, interest shall be allowed on
any overpayment of any tax at the
overpayment rate referred to in §70.93
of this part from the date of overpay-
ment of the tax.

Interest on overpayments.
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(b) Date of overpayment. Except as
provided in section 6401(a) of the Inter-
nal Revenue Code, relating to assess-
ment and collection after the expira-
tion of the applicable period of limita-
tion, there can be no overpayment of
tax until the entire tax liability has
been satisfied. Therefore, the dates of
overpayment of any tax are the date of
payment of the first amount which
(when added to previous payments) is
in excess of the tax liability (including
any interest, addition to the tax, or ad-
ditional amount) and the dates of pay-
ment of all amounts subsequently paid
with respect to such tax liability.

(c) Period for which interest is allow-
able in case of refunds. If an overpay-
ment of tax is refunded, interest shall
be allowed from the date of the over-
payment to a date determined by the
regional director (compliance) or the
Chief, Tax Processing Center which
shall not be more than 30 days prior to
the date of the refund check. The ac-
ceptance of a refund check shall not de-
prive the taxpayer of the right to make
a claim for any additional overpay-
ment and interest thereon, provided
the claim is made within the applicable
period of limitation. However, if a tax-
payer does not accept a refund check,
no additional interest on the amount of
the overpayment included in such
check shall be allowed.

(d) Period for which interest allowable
in case of credits—(1) General rule. If an
overpayment of tax is credited, inter-
est shall be allowed from the date of
overpayment to the due date (as deter-
mined under paragraph (d)(2) of this
section of the amount against which
such overpayment is credited.

(2) Determination of due date—(i) Gen-
eral. The term due date, as used in this
section, means the last day fixed by
law or regulations for the payment of
the tax (determined without regard to
any extension of time), and not the
date on which the regional director
(compliance) or the Chief, Tax Proc-
essing Center makes demand for the
payment of the tax. Therefore, the due
date of the tax is the date fixed for the
payment of the tax;

(if) Tax not due yet. If a taxpayer
agrees to the crediting of an overpay-
ment against tax and the schedule of
allowance is signed prior to the date on
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which such tax would otherwise be-
come due, then the due date of such tax
shall be the date on which such sched-
ule is signed;

(iii) Interest. In the case of a credit
against interest that accrues for any
period ending prior to January 1, 1983,
the due date is the earlier of the date
of assessment of such interest or De-
cember 31, 1982. In the case of a credit
against interest that accrues from any
period beginning on or after December
31, 1982, such interest is due as it eco-
nomically accrues on a daily basis,
rather than when it is assessed.

(iv) Additional amount, addition to the
tax, or assessable penalty. In the case of
a credit against an additional amount,
addition to the tax, or assessable pen-
alty, the due date is the earlier of the
date of assessment or the date from
which such amount would bear interest
if not satisfied by payment or credit.

(26 U.S.C. 6611)

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D. ATF-301, 55 FR 47614, Nov.
14, 1990; T.D. ATF-358, 59 FR 29367, June 7,
1994]
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(@) In general. The interest rate es-
tablished under 26 U.S.C. 6621(a)(2)
shall be:

(1) On amounts outstanding before
July 1, 1975, 6 percent per annum.

(2) On amounts outstanding:

Interest rate.

Rate per

annum

After And before (per-

cent)
June 30, 1975 ............... Feb. 1, 1976 9
Jan. 31, 1976 ... .| Feb. 1, 1978 . 7
Jan. 31, 1978 ... Feb. 1, 1980 . 6
Jan. 31, 1980 ... .| Feb. 1, 1982 . 12
Jan. 31, 1982 ................ Jan. 1, 1983 20

(3) On amounts outstanding after De-
cember 31, 1982, the adjusted rates for
overpayment and underpayment estab-
lished by the Commissioner of Internal
Revenue under 26 U.S.C. 6621. These ad-
justed rates shall be published by the
Commissioner in a Revenue Ruling.
See §70.94 of this part for application of
daily compounding in determining in-
terest accruing after December 31, 1982.
Because interest accruing after Decem-
ber 31, 1982, accrues at the prescribed
rate per annum compounded daily, the
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effective annual percentage rate of in-
terest will exceed the prescribed rate of
interest.

(b) Applicability of interest rates. (1)
Computation. Interest and additions to
tax on any amount outstanding on a
specific day shall be computed at the
annual rate applicable on such day.

(2) Additions to tax. Additions to tax
under any section of the Internal Rev-
enue Code that refers to the annual
rate established under 26 U.S.C. 6621,
shall be computed at the same rate per
annum as the interest rate set forth
under paragraph (a) of this section.

(3) Interest. Interest provided for
under any section of the Internal Rev-
enue Code that refers to the annual
rate established under this section, in-
cluding 26 U.S.C. 6332(d)(1), 6343(c),
6601(a), 6602, 6611(a), 7426(g), and 28
U.S.C. 1961(c)(1) or 2411, shall be com-
puted at the rate per annum set forth
under paragraph (a) of this section.

[T.D. ATF-301, 55 FR 47614, Nov. 14, 1990]
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(a) General rule. Effective for interest
accruing after December 31, 1982, in
computing the amount of any interest
required to be paid under any provision
of 26 U.S.C. or under 28 U.S.C. 1961(c)(1)
or 2411, by the Director or by the tax-
payer, or in computing any other
amount determined by reference to
such amount of interest, or by ref-
erence to the interest rate established
under 26 U.S.C. 6621, such interest or
such other amount shall be com-
pounded daily by dividing such rate of
interest by 365 (366 in a leap year) and
compounding such daily interest rate
each day.

(b) Applicability to unpaid amounts on
December 31, 1982. The unpaid interest
(or other amount) that shall be com-
pounded daily includes the interest (or
other amount) accrued but unpaid on
December 31, 1982.

(26 U.S.C. 6622)

Interest compounded daily.

[T.D. ATF-301, 55 FR 47614, Nov. 14, 1990]
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ADDITIONS TO THE TAX, ADDITIONAL
AMOUNTS, AND ASSESSABLE PENALTIES

Additions to the Tax and Additional
Amounts

§70.95 Scope.

For purposes of the administration of
excise taxes by the Bureau of Alcohol,
Tobacco and Firearms in accordance
with Title 26 of the United States Code,
the penalties prescribed in §§70.96
through 70.107 shall apply.

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D. ATF-301, 55 FR 47614, Nov.
14, 1990]

§70.96 Failure to file tax return or to
pay tax.

(a) Addition to the tax—(1) Failure to
file tax return. In the case of failure to
file a return required under authority
of:

(i) Title 26 U.S.C. 61, relating to re-
turns and records;

(i) Title 26 U.S.C. 51, relating to dis-
tilled spirits, wines and beer;

(iii) Title 26 U.S.C. 52, relating to to-
bacco products, and cigarette papers
and tubes; or

(iv) Title 26 U.S.C. 53, relating to ma-
chine guns, destructive devices, and
certain other firearms; and the regula-
tions thereunder, on or before the date
prescribed for filing (determined with
regard to any extension of time for
such filing), there shall be added to the
tax required to be shown on the return
the amount specified below unless the
failure to file the return within the
prescribed time is shown to the satis-
faction of the regional director(s)
(compliance) or the Chief, Tax Proc-
essing Center to be due to reasonable
cause and not to willful neglect. The
amount to be added to the tax is 5 per-
cent therof if the failure is not for
more than one month, with an addi-
tional 5 percent for each additional
month or fraction thereof during which
the failure continues, but not to exceed
25 percent in the aggregate. The
amount of any addition under para-
graph (a)(1) of this section shall be re-
duced by the amount of the addition
under paragraph (a)(2) of this section
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for any month to which an addition to
tax applies under both paragraphs
(a)(1) and (a)(2) of this section.

(2) Failure to pay tax shown on return.
In case of failure to pay the amount
shown as tax on any return required to
be filed after December 31, 1969 (with-
out regard to any extension of time for
filing thereof), specified in paragraph
(a)(1) of this section, on or before the
date prescribed for payment of such tax
(determined with regard to any exten-
sion of time for payment), there shall
be added to the tax shown on the re-
turn the amount specified below unless
the failure to pay the tax within the
prescribed time is shown to the satis-
faction of the regional director(s)
(compliance) or the Chief, Tax Proc-
essing Center to be due to reasonable
cause and not to willful neglect. The
amount to be added to the tax is 0.5
percent of the amount of tax shown on
the return if the failure is for not more
than 1 month, with an additional 0.5
percent for each additional month or
fraction thereof during which the fail-
ure continues, but not to exceed 25 per-
cent in the aggregate.

(3) Failure to pay tax not shown on re-
turn. In case of failure to pay any
amount in respect of any tax required
to be shown on a return specified in
paragraph (a)(1) of this section, which
is not so shown (including an assess-
ment made pursuant to 26 U.S.C.
6213(b)) within 10 days from the date of
the notice and demand therefor, there
shall be added to the amount shown in
the notice and demand the amount
specified below unless the failure to
pay the tax within the prescribed time
is shown to the satisfaction of the re-
gional director(s) (compliance) or the
Chief, Tax Processing Center to be due
to reasonable cause and not to willful
neglect. The amount to be added to the
tax is 0.5 percent of the amount stated
in the notice and demand if the failure
is for not more than one month, with
an additional 0.5 percent for each addi-
tional month or fraction thereof during
which the failure continues, but not to
exceed 25 percent in the aggregate. The
maximum amount of the addition per-
mitted under this subparagraph shall
be reduced by the amount of the addi-
tion under paragraph (a)(1) of this sec-
tion, which is attributable to the tax
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for which the notice and demand is
made and which is not paid within 10
days from the date of notice and de-
mand. The preceding sentence applies
to amounts assessed on or before De-
cember 31, 1986.

(4) Increases in penalties in certain
cases. For increases in penalties for
failure to file a return or pay tax in
certain cases, see 26 U.S.C. 6651(d) or

f).

(b) Month defined. (1) If the date pre-
scribed for filing the return or paying
tax is the last day of a calendar month,
each succeeding calendar month or
fraction thereof during which the fail-
ure to file or pay tax continues shall
constitute a month for purposes of sec-
tion 6651.

(2) If the date prescribed for filing the
return or paying tax is a date other
than the last day of a calendar month,
the period which terminates with the
date numerically corresponding there-
to in the succeeding calendar month
and each such successive period shall
constitute a month for purposes of sec-
tion 6651. If, in the month of February,
there is no date corresponding to the
date prescribed for filing the return or
paying tax, the period from such date
in January through the last day of Feb-
ruary shall constitute a month for pur-
poses of section 6651. Thus, if a return
is due on January 30, the first month
shall end on February 28 (or 29 if a leap
year), and the succeeding months shall
end on March 30, April 30, etc.

(3) If a return is not timely filed or
tax is not timely paid, the fact that the
date prescribed for filing the return or
paying tax, or the corresponding date
in any succeeding calendar month, falls
on a Saturday, Sunday, or legal holi-
day is immaterial in determining the
number of months for which the addi-
tion to the tax under section 6651 ap-
plies.

(c) Showing of reasonable cause. A tax-
payer who wishes to avoid the addition
to the tax for failure to file a tax re-
turn or pay tax must make an affirma-
tive showing of all facts alleged as a
reasonable cause for the taxpayers fail-
ure to file such return or pay such tax
on time in the form of a written state-
ment containing a declaration that it
is made under penalties of perjury.
Such statement should be filed with
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the regional director (compliance) of
the region in which the taxpayer is lo-
cated or with the Chief, Tax Processing
Center. In addition, where special tax
returns of liquor dealers are delivered
to an ATF officer working under the
supervision of the regional director
(compliance), such statement may be
delivered with the return. If the re-
gional director (compliance) or Chief,
Tax Processing Center determines that
the delinquency was due to a reason-
able cause and not to willful neglect,
the addition to the tax will not be as-
sessed. If the taxpayer exercised ordi-
nary business care and prudence and
was nevertheless unable to file the re-
turn within the prescribed time, then
the delay is due to a reasonable cause.
A failure to pay will be considered to
be due to reasonable cause to the ex-
tent that the taxpayer has made a sat-
isfactory showing that the taxpayer ex-
ercised ordinary business care and pru-
dence in providing for payment of the
tax liability and was nevertheless ei-
ther unable to pay the tax or would
suffer an undue hardship (as described
in 26 CFR 1.6161-1(b)) if paid on the due
date. In determining whether the tax-
payer was unable to pay the tax in
spite of the exercise of ordinary busi-
ness care and prudence in providing for
payment of a tax liability, consider-
ation will be given to all the facts and
circumstances of the taxpayer’s finan-
cial situation, including the amount
and nature of the taxpayer’s expendi-
tures in light of the income (or other
amounts) the taxpayer could, at the
time of such expenditures, reasonably
expect to receive prior to the date pre-
scribed for the payment of the tax.
Thus, for example, a taxpayer who in-
curs lavish or extravagant living ex-
penses in an amount such that the re-
mainder of assets and anticipated in-
come will be insufficient to pay the
tax, has not exercised ordinary busi-
ness care and prudence in providing for
the payment of a tax liability. Further,
a taxpayer who invests funds in specu-
lative or illiquid assets has not exer-
cised ordinary business care and pru-
dence in providing for the payment of a
tax liability unless, at the time of the
investment, the remainder of the tax-
payer’s assets and estimated income
will be sufficient to pay the tax or it
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can be reasonably foreseen that the
speculative or illiquid investment
made by the taxpayer can be utilized
(by sale or as security for a loan) to re-
alize sufficient funds to satisfy the tax
liability. A taxpayer will be considered
to have exercised ordinary business
care and prudence if such taxpayer
made reasonable efforts to conserve
sufficient assets in marketable form to
satisfy a tax liability and nevertheless
was unable to pay all or a portion of
the tax when it became due.

(d) Penalty imposed on net amount
due—(1) Credits against the tax. The
amount of tax required to be shown on
the return for purposes of section
6651(a)(1) and the amount shown as tax
on the return for purposes of section
6651(a)(2) shall be reduced by the
amount of any part of the tax which is
paid on or before the date prescribed
for payment of the tax and by the
amount of any credit against the tax
which may be claimed on the return.

(2) Partial payments. (i) The amount
of tax required to be shown on the re-
turn for purposes of section 6651(a)(2) of
the Internal Revenue Code shall, for
the purpose of computing the addition
for any month, be reduced by the
amount of any part of the tax which is
paid after the date prescribed for pay-
ment and on or before the first day of
such month, and

(ii) The amount of tax stated in the
notice and demand for purposes of sec-
tion 6651(a)(3) of the Internal Revenue
Code shall, for the purpose of com-
puting the addition for any month, be
reduced by the amount of any part of
the tax which is paid before the first
day of such month.

(e) No addition to tax if fraud penalty
assessed. No addition to the tax under
section 6651 of the Internal Revenue
Code shall be assessed with respect to
an underpayment of tax if an addition
to the tax for fraud is assessed with re-
spect to the same underpayment under
section 6653(b). See section 6653(d) of
the Internal Revenue Code.

(26 U.S.C. 6651)

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D ATF-301, 55 FR 47614, Nov.
14, 1990; T.D. ATF-353, 59 FR 2522, Jan. 18,
1994]
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§70.97 Failure to pay tax.

(a) Negligence—(1) General. If any part
of any underpayment (as defined in
paragraph (d) of this section) is due to
negligence or disregard of rules or reg-
ulations, there shall be added to the
tax an amount equal to the sum of 5
percent of the underpayment, and an
amount equal to 50 percent of the in-
terest payable under section 6601 of the
Internal Revenue Code with respect to
the portion of such underpayment
which is attributable to negligence for
the period beginning on the last date
prescribed by law for payment of such
underpayment (determined without re-
gard to any extension) and ending on
the date of the assessment of the tax
(or if earlier, the date or the payment
of the tax).

(2) Underpayment taken into account
reduced by a portion attributable to
fraud. There shall not be taken into ac-
count under paragraph (a) of this sec-
tion any portion of an underpayment
attributable to fraud with respect to
which a penalty is imposed under para-
graph (b) of this section.

(3) Negligence. For purposes of para-
graph (a) of this section, the term
“negligence’ includes any failure to
make a reasonable attempt to comply
with the provisions of the Internal
Revenue Code, and the term ‘‘dis-
regard” includes any careless, reckless,
or intentional disregard.

(4) The provisions of paragraph (a)
apply to returns the due date for which
(determined without regard to exten-
sions) is after December 31, 1986.

(b) Fraud—(1) General. If any part of
any underpayment (as defined in para-
graph (d) of this section) of tax re-
quired to be shown on a return is due
to fraud, there shall be added to the
tax an amount equal to 50 percent of
the portion of the underpayment which
is attributable to fraud and an amount
equal to 50 percent of the interest pay-
able under section 6601 of the Internal
Revenue Code with respect to such por-
tion for the period beginning on the
last day prescribed by law for payment
of such underpayment (determined
without regard to any extension) and
ending on the date of the assessment of
the tax or, if earlier, the date of the
payment of the tax.
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(2) The provisions of paragraph (b) of
this section, apply to returns the due
date for which (determined without re-
gard to extensions) is on or before De-
cember 31, 1986.

(c) Fraud—(1) General. If any part of
any underpayment (as defined in para-
graph (d) of this section) of tax re-
quired to be shown on a return is due
to fraud, there shall be added to the
tax an amount equal to the sum of 75
percent of the portion of the under-
payment which is attributable to fraud
and an amount equal to 50 percent of
the interest payable under section 6601
of the Internal Revenue Code with re-
spect to such portion for the period be-
ginning on the last day prescribed by
law for payment of such underpayment
(determined without regard to any ex-
tension) and ending on the date of the
assessment of the tax or, if earlier, the
date of the payment of the tax.

(2) Determination of portion attrib-
utable to fraud. If the regional direc-
tor(s) (compliance) or the Chief, Tax
Processing Center establishes that any
portion of an underpayment is attrib-
utable to fraud, the entire under-
payment shall be treated as attrib-
utable to fraud, except with respect to
any portion of the underpayment
which the taxpayer establishes is not
attributable to fraud.

(3) The provisions of this paragraph
(c) apply to returns the due date for
which (determined without regard to
extensions) is after December 31, 1986.

(d) Definition of underpayment. For
purposes of this section, the term un-
derpayment means the amount by
which such tax imposed by the Internal
Revenue Code exceeds the excess of—

(1) The sum of,

(i) The amount shown as the tax by
the taxpayer upon the taxpayers return
(determined without regard to any
credit for an overpayment for any prior
period, and without regard to any ad-
justment under authority of sections
6205(a) and 6413(a) of the Internal Rev-
enue Code), if a return was made by the
taxpayer within the time prescribed for
filing such return (determined with re-
gard to any extension of time for such
filing) and an amount was shown as the
tax by the taxpayer thereon, plus;

(ii) Any amount, not shown on the re-
turn, paid in respect of such tax, over—
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(2) The amount of rebates made. For
purposes of paragraph (d) of this sec-
tion, the term rebate means so much of
an abatement, credit, refund, or other
repayment, as was made on the ground
that the tax imposed was less than the
excess of the amount specified in para-
graph (d)(1) of this section over the re-
bates previously made.

(e) No delinquency penalty if fraud as-
sessed. If any penalty is assessed under
paragraph (b) or (c) of this section (re-
lating to fraud) for an underpayment of
tax which is required to be shown on a
return, no penalty under section 6651 of
the Internal Revenue Code (relating to
failure to file such return or pay tax)
shall be assessed with respect to the
portion of the underpayment which is
attributable to fraud.

(f) Failure to pay stamp tax. Any per-
son who willfully fails to pay any tax
which is payable by stamp or willfully
attempts in any manner to evade or de-
feat any such tax or payment thereof,
shall, in addition to other penalties
provided by law, be liable to a penalty
of 50 percent of the total amount of the
underpayment of the tax.

(9) Additional penalty. For additional
penalty for failure to pay certain lig-
uor and tobacco taxes, see 27 CFR
70.102.

(26 U.S.C. 6653)

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-353, 59 FR 2522, Jan.
18, 1994]

§70.98 Penalty for underpayment of
deposits.

(a) General rule. If any person is re-
quired by the provisions of 26 U.S.C.
enforced and administered by the Bu-
reau or regulations prescribed there-
under to deposit any tax in a govern-
ment depository that is authorized
under 26 U.S.C. 6302(c) to receive the
deposit, and fails to deposit the tax
within the time prescribed therefor, a
penalty shall be imposed on such per-
son unless the failure is shown to be
due to reasonable cause and not due to
willful neglect. The penalty shall be:

(1) For penalties assessed before Oc-
tober 22, 1986, 5 percent of the amount
of the underpayment without regard to
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the period during which the under-
payment continues.

(2) For penalties assessed after Octo-
ber 21, 1986, on deposits of taxes re-
quired to be made before January 1,
1990, 10 percent of the amount of the
underpayment without regard to the
period during which the underpayment
continues.

(3) For deposits of taxes required to
be made after December 31, 1989.

(i) 2 percent of the amount of the un-
derpayment if the failure is for not
more than 5 days,

(ii) 5 percent of the amount of the un-
derpayment if the failure is for more
than 5 days but not more than 15 days,

(iii) 10 percent of the amount of the
underpayment if the failure is for more
than 15 days,

(iv) 15 percent of the amount of the
underpayment if the tax is not depos-
ited before the earlier of:

(A) The day 10 days after the date of
the first delinquency notice to the tax-
payer under section 6303, or

(B) The day on which notice and de-
mand for immediate payment is given
under 26 U.S.C. 6862 or the last sen-
tence of 26 U.S.C. 6331(a).

For purposes of this section, the term
“‘underpayment’’ means the amount of
tax required to be deposited less the
amount, if any, that was deposited on
or before the date prescribed therefor.
Section 7502(e) of the Internal Revenue
Code applies in determining the date a
deposit is made.

(b) Assertion of reasonable cause. To
show that the underpayment was due
to reasonable cause and not due to
willful neglect, a taxpayer must make
an affirmative showing of all facts al-
leged as a reasonable cause in a written
statement containing a declaration
that it is made under the penalties of
perjury. The statement must be filed
with the regional director (compliance)
of the region in which the taxpayer is
located or with the Chief, Tax Proc-
essing Center. If the regional director
(compliance) or the Chief, Tax Proc-
essing Center determines that the un-
derpayment was due to reasonable
cause and not due to willful neglect,
the penalty will not be imposed.
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(26 U.S.C. 6656)

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D. ATF-301, 55 FR 47615, Nov.
14, 1990; T.D. ATF-353, 59 FR 2523, Jan. 18,
1994]

§70.100 Penalty for
claiming drawback.

Whenever any person fraudulently
claims or seeks to obtain an allowance
of drawback on goods, wares, or mer-
chandise on which no internal revenue
tax shall have been paid, or fraudu-
lently claims any greater allowance of
drawback than the tax actually paid,
that person shall forfeit triple the
amount wrongfully or fraudulently
claimed or sought to be obtained, or
the sum of $500, at the election of the
regional director (compliance).

(26 U.S.C. 7304)

fraudulently

[T.D. ATF-301, 55 FR 47615, Nov. 14, 1990]

§70.101 Bad checks.

If any check or money order in pay-
ment of any amount receivable under
Title 26 of the United States Code is
not duly paid, in addition to any other
penalties provided by law, there shall
be paid as a penalty by the person who
tendered such check, upon notice and
demand, in the same manner as tax, an
amount equal to 1 percent of the
amount of such check, except that if
the amount of such check is less than
$500, the penalty under this section
shall be $5 or the amount of such
check, whichever is the lesser. This
section shall not apply if the person es-
tablishes to the satisfaction of the re-
gional director (compliance) or the
Chief, Tax Processing Center that such
check was tendered in good faith and
that such person had reasonable cause
to believe that such check would be
duly paid.

(26 U.S.C. 6657)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47615, Nov. 14, 1990]

§70.102 Coordination with title 11.

(a) Certain failures to pay tax. No addi-
tion to the tax shall be made under sec-
tion 6651 of the Internal Revenue Code
for failure to make timely payment of
tax with respect to a period during

§70.111

which a case is pending under Title 11
of the United States Code—

(1) If such tax was incurred by the es-
tate and the failure occurred pursuant
to an order of the court finding prob-
able insufficiency of funds of the estate
to pay administrative expenses, or

(2) If such tax was incurred by the
debtor before the earlier of the order
for relief or (in the involuntary case)
the appointment of a trustee and

(i) The petition was filed before the
due date prescribed by law (including
extensions) for filing a return of such
tax, or

(ii) The date for making the addition
to the tax occurs on or after the day on
which the petition was filed.

(b) Exception for collected taxes. Para-
graph (a) of this section shall not apply
to any liability for an addition to the
tax which arises from the failure to
pay or deposit a tax withheld or col-
lected from others and required to be
paid to the United States.

(26 U.S.C. 6658)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.103 Failure to pay tax.

Whoever fails to pay any tax imposed
by Part | of Subchapter A of Chapter 51
of the Internal Revenue Code (liquor
taxes) or by Chapter 52 (tobacco taxes)
at the time prescribed shall, in addi-
tion to any other penalty provided in
the Internal Revenue Code, be liable to
a penalty of 5 percent of the tax due
but unpaid. For additional penalties for
failure to pay tax, see 27 CFR 70.97.

(26 U.S.C. 5684(a) and 5761(b))

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

Assessable Penalties

§70.111 Rules for application of as-
sessable penalties.

(a) Penalty assessed as tax. The pen-
alties and liabilities provided by Sub-
chapter B, Chapter 68, of the Internal
Revenue Code shall be assessed and col-
lected in the same manner as taxes.
Except as otherwise provided, any ref-
erence in the Internal Revenue Code to
“tax’’ imposed thereunder shall also be
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deemed to refer to the penalties and li-
abilities provided by Subchapter B of
Chapter 68.

(b) Person defined. For purposes of
Subchapter B of Chapter 68 of the In-
ternal Revenue Code, the term “‘per-
son’’ includes an officer or employee of
a corporation, or a member or em-
ployee of a partnership, who as such of-
ficer, employee, or member is under a
duty to perform the act in respect of
which the violation occurs.

(26 U.S.C. 6671)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.112 Failure to collect and pay over
tax, or attempt to evade or defeat
tax.

Any person required to collect, truth-
fully account for, and pay over any tax
imposed by the Internal Revenue Code
who willfully fails to collect such tax,
or truthfully account for and pay over
such tax, or willfully attempts in any
manner to evade or defeat any such tax
or the payment thereof, shall, in addi-
tion to other penalties, be liable to a
penalty equal to the total amount of
the tax evaded, or not collected, or not
accounted for and paid over. The pen-
alty imposed by section 6672 of the In-
ternal Revenue Code applies only to
the collection, accounting for, or pay-
ment over of taxes imposed on a person
other than the person who is required
to collect, account for, and pay over
such taxes. No penalty under section
6653 of the Internal Revenue Code, re-
lating to failure to pay tax, shall be
imposed for any offense to which this
section is applicable.

(26 U.S.C. 6672)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.113 Penalty for failure to supply
taxpayer identification number.

(a) In general. Except as provided in
paragraph (b) of this section, any per-
son who is required by the regulations
under section 6109 of the Internal Rev-
enue Code to include the taxpayer iden-
tification number in any return, state-
ment, or other document, fails to com-
ply with such requirement at the time
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prescribed by such regulations, such
person shall pay a penalty of $50 for
each such failure, except that the total
amount imposed on such person for all
such failures during any calendar year
shall not exceed $100,000. For returns
having a due date (determined without
regard to extensions) after December
31, 1986, the total amount imposed on
such person for all such failures during
any calendar year shall not exceed
$100,000. Such penalty shall be paid in
the same manner as tax upon the
issuance of a notice and demand there-
for.

(b) Reasonable cause. If any person
who is required by the regulations
under section 6109 of the Internal Rev-
enue Code to supply a taxpayer identi-
fication number fails to comply with
such requirement at the time pre-
scribed by such regulations, but estab-
lishes to the satisfaction of the re-
gional director (compliance) or the
Chief, Tax Processing Center that such
failure was due to reasonable cause,
the penalty set forth in paragraph (a)
of this section shall not apply.

(c) Persons required to supply taxpayer
identification numbers. For regulations
under section 6109 of the Internal Rev-
enue Code relating to persons required
to supply an identifying number, see
the regulations relating to the par-
ticular tax.

(26 U.S.C. 6723)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47615, Nov. 14, 1990]

§70.114 Penalties for aiding and abet-
ting understatement of tax liability.

(a) Imposition of penalty. Any person—
(1) Who aids or assists in, procures, or
advises with respect to, the prepara-
tion or presentation of any portion of a
return, affidavit, claim, or other docu-
ment in connection with any matter
arising under the internal revenue
laws,

(2) Who knows that such portion will
be used in connection with any mate-
rial matter arising under the internal
revenue laws, and

(3) Who knows that such portion (if
so used) will result in an understate-
ment of the liability for tax of another
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person, shall pay a penalty with re-
spect to each such document in the
amount determined under paragraph
(b).

(b) Amount of penalty—(1) General. Ex-
cept as provided in paragraph (b)(2) of
this section, the amount of the penalty
imposed by paragraph (a) of this sec-
tion shall be $1,000.

(2) Corporations. If the return, affi-
davit, claim, or other document relates
to the tax liability of a corporation,
the amount of the penalty imposed by
paragraph (a) of this section shall be
$10,000.

(3) Only one penalty per person per pe-
riod. If any person is subject to a pen-
alty under paragraph (a) of this section
with respect to any document relating
to any taxpayer for any taxable period
(or where there is no taxable period,
any taxable event), such person shall
not be subject to a penalty under para-
graph (a) of this section with respect to
any other document relating to such
taxpayer for such taxable period (or
event).

(c) Activities of subordinates—(1) Gen-
eral. For purpose of paragraph (a) of
this section, the term ‘“‘procures” in-
cludes,

(i) Ordering (or otherwise causing) a
subordinate to do an act, and

(i) Knowing of, and not attempting
to prevent, participation by a subordi-
nate in an act.

(2) For purposes of paragraph (c)(1) of
this section, the term ‘‘subordinate”
means any other person (whether or
not a director, officer, employee, or
agent of the taxpayer involved) over
whose activities the person has direc-
tion, supervision, or control.

(d) Taxpayer not required to have
knowledge. Paragraph (a) shall apply
whether or not the understatement is
with the knowledge or consent of the
persons authorized or required to
present the return, affidavit, claim, or
other document.

(e) Certain actions not treated as aid or
assistance. For purposes of paragraph
(a)(1) of this section, a person fur-
nishing typing, reproducing, or other
mechanical assistance with respect to
a document shall not be treated as hav-
ing aided or assisted in the preparation
of such document by reason of such as-
sistance.

§70.123

(f) Penalty in addition to other pen-
alties. The penalty imposed by this sec-
tion shall be in addition to any other
penalty provided by law.

(26 U.S.C. 6701)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

ABATEMENTS, CREDITS AND REFUNDS
Procedure in General

§70.121 Amounts treated as overpay-
ments.

(@) The term overpayment includes
any payment of any internal revenue
tax which is assessed or collected after
the expiration of the period of limita-
tion applicable thereto.

(b) An amount paid as tax shall not
be considered not to constitute an
overpayment solely by reason of the
fact that there was no tax liability in
respect of which such amount was paid.

(26 U.S.C. 6401)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.122 Authority to make credits or
refunds.

The regional director (compliance) or
the Chief, Tax Processing Center, with-
in the applicable period of limitations,
may credit any overpayment of tax, in-
cluding interest thereon, against any
outstanding liability for any tax (or for
any interest, additional amount, addi-
tion to the tax, or assessable penalty)
owed by the person making the over-
payment and the balance, if any, shall
be refunded, subject to 26 U.S.C. 6402 (c)
and (d) and the regulations thereunder,
to such person by the regional director
(compliance) or the Chief, Tax Proc-
essing Center.

(26 U.S.C. 6402)
[T.D. ATF-301, 55 FR 47615, Nov. 14, 1990]

§70.123 Claims for credit or refund.

(a) Requirement that claim be filed. (1)
Credits or refunds of overpayments
may not be allowed or made after the
expiration of the statutory period of
limitation properly applicable unless,
before the expiration of such period, a
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claim therefor has been filed by the
taxpayer. Furthermore, under section
7422 of the Internal Revenue Code, a
civil action for refund may not be in-
stituted unless a claim has been filed
within the properly applicable period
of limitation.

(2) All claims relating to provisions
of 26 U.S.C. enforced and administered
by the Bureau, together with appro-
priate supporting evidence, shall be
filed with the regional director (com-
pliance), for the region in which the
claimant is located, or, in the case of
special (occupational) tax, with the
Chief, Tax Processing Center. As to in-
terest in the case of credits or refunds,
see section 6611 of the Internal Revenue
Code. See section 7502 for provisions
treating timely mailing as timely fil-
ing and section 7503 for time for filing
claim when the last day falls on a Sat-
urday, Sunday, or legal holiday.

(b) Grounds set forth in claim. (1) No
refund or credit will be allowed after
the expiration of the statutory period
of limitation applicable to the filing of
a claim therefor except upon one or
more of the grounds set forth in a
claim filed before the expiration of
such period. The claim must set forth
in detail each ground upon which cred-
it or refund is claimed and facts suffi-
cient to apprise the regional director
(compliance) or the Chief, Tax Proc-
essing Center of the exact basis there-
of. The statement of the grounds and
facts must be verified by a written dec-
laration that it is made under the pen-
alties of perjury. A claim which does
not comply with this paragraph will
not be considered for any purpose as a
claim for the refund or credit.

(2) The regional director (compli-
ance) and the Chief, Tax Processing
Center do not have authority to refund
on equitable grounds penalties or other
amounts legally collected.

(c) Form for filing claim. All claims by
taxpayers for the refunding of taxes,
interest, penalties, and additions to tax
shall be made on Form 2635 (5620.8).

(d) Proof of representative capacity. If a
return is filed by an individual and,
after the individuals death, a refund
claim is filed by a legal representative,
certified copies of the letters testa-
mentary, letters of administration, or
other similar evidence must be an-
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nexed to the claim, to show the author-
ity of the legal representative to file
the claim. If an executor, adminis-
trator, guardian, trustee, receiver, or
other fiduciary files a return and there-
after a refund claim is filed by the
same fiduciary, documentary evidence
to establish the legal authority of the
fiduciary need not accompany the
claim, provided a statement is made in
the claim showing that the return was
filed by the fiduciary and that the lat-
ter is still acting. In such cases, if a re-
fund is to be paid, letters testa-
mentary, letters of administration, or
other evidence may be required, but
should be submitted only upon the re-
ceipt of a specific request therefor. If a
claim is filed by a fiduciary other than
the one by whom the return was filed,
the necessary documentary evidence
should accompany the claim. A claim
may be executed by an agent of the
person assessed, but in such case a
power of attorney must accompany the
claim.

(e) Mailing of refund check. (1) Checks
in payment of claims allowed will be
drawn in the names of the persons enti-
tled to the money and, except as pro-
vided in paragraph (e)(2) of this sec-
tion, the checks may be sent direct to
the claimant or to such person in care
of an attorney or agent who has filed a
power of attorney specifically author-
izing the attorney or agent to receive
such checks.

(2) Checks in payment of claims
which have either been reduced to
judgment or settled in the course or as
a result of litigation will be drawn in
the name of the person or persons enti-
tled to the money and will be sent to
the Assistant Attorney General, Tax
Division, Department of Justice, for
delivery to the taxpayer or the counsel
of record in the court proceeding.

(3) For restrictions on the assign-
ment of claims, see 31 U.S.C. 3727.

(26 U.S.C. 6402)
(Approved by the Office of Management and
Budget under control number 1512-0141)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47615, Nov. 14, 1990]
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§70.124 Payments in excess of
amounts shown on return.

In certain cases, the taxpayer’s pay-
ments in respect of a tax liability,
made before the filing of the taxpayer’s
return, may exceed the amount of tax
shown on the return. In any case in
which the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter determines that the payments by
the taxpayer (made within the period
prescribed for payment and before the
filing of the return) are in excess of the
amount of tax shown on the return, the
regional director (compliance) or the
Chief, Tax Processing Center may
make credit or refund of such overpay-
ment without awaiting examination of
the completed return and without
awaiting filing of a claim for refund.
However, the provisions of §70.123 of
this part are applicable to such over-
payment, and taxpayers should submit
claims for refund to protect themselves
in the event the regional director
(compliance) or the Chief, Tax Proc-
essing Center fails to make such deter-
mination and credit or refund.

(26 U.S.C. 6402)

(Approved by the Office of Management and
Budget under control number 1512-0141)

[T.D. ATF-301, 55 FR 47616, Nov. 14, 1990]

§70.125 Abatements.

(@) The regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter may abate the unpaid portion of
any assessment or liability, if the as-
sessment is in excess of the correct tax
liability, if the assessment is made sub-
sequent to the expiration of the period
of limitation applicable thereto, or if
the assessment has been erroneously or
illegally made.

(b) If more than the correct amount
of tax, interest, additional amount, ad-
dition to the tax, or assessable penalty
is assessed but not paid to ATF, the
person against whom the assessment is
made may file a claim for abatement of
such overassessment. Each claim for
abatement under this section shall be
made on Form 2635 (5020.8), Claim—Al-
cohol, Tobacco and Firearms Taxes, in
accordance with the instructions on
the form. All such claims shall be filed

§70.131

with the ATF official who made de-
mand for the amount assessed.

(c) The Director may issue uniform
instructions to regional directors (com-
pliance) and the Chief, Tax Processing
Center authorizing them, to the extent
permitted in such instructions, to
abate amounts the collection of which
is not warranted because of the admin-
istration and collection costs.

(26 U.S.C. 6404)

(Approved by the Office of Management and
Budget under control number 1512-0141)

[T.D. ATF-301, 55 FR 47616, Nov. 14, 1990]

§70.126 Date of allowance of refund or
credit.

The date on which the regional direc-
tor (compliance) or the Chief, Tax
Processing Center, or an authorized
certifying officer designated by the re-
gional director (compliance) or the
Chief, Tax Processing Center, first cer-
tifies the allowance of an overassess-
ment in respect of any internal revenue
tax imposed by the provisions of 26
U.S.C. enforced and administered by
the Bureau shall be considered as the
date of allowance of refund or credit in
respect of such tax.

(26 U.S.C. 6407)
[T.D. ATF-301, 55 FR 47616, Nov. 14, 1990]

§70.127 Overpayment of installment.

If any installment of tax is overpaid,
the overpayment shall first be applied
against any outstanding installments
of such tax. If the overpayment exceeds
the correct amount of tax due, the
overpayment shall be credited or re-
funded as provided in §§70.122 to 70.124
of this part, inclusive.

(26 U.S.C. 6403)
[T.D. ATF-301, 55 FR 47616, Nov. 14, 1990]

RULE OF SPECIAL APPLICATION

§70.131 Conditions to allowance.

(a) For regulations under section 6416
of the Internal Revenue Code, see part
53 of this chapter, relating to manufac-
turers excise taxes on firearms and am-
munition.

(b) For regulations under section 6423
of the Internal Revenue Code, see part
170 of this chapter, relating to distilled
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spirits, wine, and beer; and part 296 of
this chapter, relating to tobacco prod-
ucts, and cigarette papers and tubes.

(26 U.S.C. 6416 and 6423)
[T.D. ATF-331, 57 FR 40328, Sept. 3, 1992]

LIEN FOR TAXES

SOURCE: Sections 70.141 through 70.151
added by T.D. ATF-301, 55 FR 47616, Nov. 14,
1990, unless otherwise noted.

§70.141 Lien for taxes.

If any person liable to pay any tax
under provisions of 26 U.S.C. enforced
and administered by the Bureau ne-
glects or refuses to pay the same after
demand, the amount (including any in-
terest, additional amount, addition to
tax, or assessable penalty, together
with any costs that may accrue in ad-
dition thereto) shall be a lien in favor
of the United States upon all property
and rights to property, whether real or
personal, tangible or intangible, be-
longing to such person. The lien at-
taches to all property and rights to
property belonging to such person at
any time during the period of the lien,
including any property or rights to
property acquired by such person after
the lien arises. Solely for purposes of
this section and §§70.161 and 70.162 of
this part, any interest in restricted
land held in trust by the United States
for an individual noncompetent Indian
(and not for a tribe) shall not be
deemed to be property, or a right to
property, belonging to such Indian.

(26 U.S.C. 6321)

§70.142 Scope of definitions.

Except as otherwise provided by
§70.143 of this part, the definitions pro-
vided by 8§70.143 apply for purposes of
§70.142 through 70.149 and §§70.231
through 70.234 of this part.

§70.143 Definitions.

(a) Security interest—(1) In general.
The term security interest means any in-
terest in property acquired by contract
for the purpose of securing payment or
performance of an obligation or indem-
nifying against loss or liability. A se-
curity interest exists ay any time:

(i) If, at such time, the property is in
existence and the interest has become
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protected under local law against a
subsequent judgment lien (as provided
in paragraph (a)(2) of this section) aris-
ing out of an unsecured obligation; and

(ii) To the extent that, at such time,
the holder has parted with money or
money’s worth (as defined in paragraph
(a)(3) of this section). For purposes of
paragraph (a)(1) of this section, a con-
tract right (as defined in §70.232(c)(2)(i)
of this part) is in existence when the
contract is made. An account receiv-
able (as defined in §70.232(c)(2)(ii) of
this part) is in existence when, and to
the extent, a right to payment is
earned by performance. A security in-
terest must be in existence, within the
meaning of paragraph (a) of this sec-
tion, at the time as of which its pri-
ority against a tax lien is determined.
For example, to be afforded priority
under the provisions of §70.145(a) of
this part, a security interest must be
in existence within the meaning of
paragraph (a) of this section before a
notice of lien is filed.

(2) Protection against a subsequent
judgment lien. For purposes of para-
graph (a) of this section, a security in-
terest is deemed to be protected
against a subsequent judgment lien on:

(i) The date on which all actions re-
quired under local law to establish the
priority of a security interest against a
judgment lien have been taken, or

(ii) If later, the date on which all re-

quired actions are deemed effective,
under local law, to establish the pri-
ority of the security interest against a
judgment lien.
For purposes of paragraph (a)(2) of this
section, the dates described in para-
graphs (a)(2) (i) and (ii) of this section
shall be determined without regard to
any rule or principle of local law which
permits the relation back or the mak-
ing of any requisite action retroactive
to a date earlier than the date on
which the action is actually performed.
For purposes of paragraph (a) of this
section, a judgment lien is a lien held
by a judgment lien creditor as defined
in paragraph (g) of this section.

(3) Money or money’s worth. For pur-
poses of paragraph (a) of this section,
the term ‘‘money or money’s worth”
includes money, a security (as defined
in paragraph (d) of this section), tan-
gible or intangible property, services,
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and other consideration reducible to a
money value. Money or money’s worth
also includes any consideration which
otherwise would constitute money or
money’s worth under the preceding
sentence which was parted with before
the security interest would otherwise
exist if, under local law, past consider-
ation is sufficient to support an agree-
ment giving rise to a security interest.
A relinquishing or promised relinquish-
ment of dower, curtesy, or of a statu-
tory estate created in lieu of dower or
curtesy, or of other marital rights is
not a consideration in money or mon-
ey’s worth. Nor is love and affection,
promise of marriage, or any other con-
sideration not reducible to a money
value a consideration in money or
money’s worth.

(4) Holder of a security interest. For
purposes of paragraph (a) of this sec-
tion, the holder of a security interest is
the person in whose favor there is a se-
curity interest. For provisions relating
to the treatment of a purchaser of com-
mercial financing security as a holder
of a security interest, see §70.232(e) of
this part.

(b) Mechanic’s lienor. The term me-
chanic’s lienor means any person who
under local law has a lien on real prop-
erty (or on the proceeds of a contract
relating to real property) for services,
labor, or materials furnished in connec-
tion with the construction or improve-
ment (including demolition) of the
property. A mechanic’s lienor is treat-
ed as having a lien on the later of:

(1) The date on which the mechanic’s
lien first becomes valid under local law
against subsequent purchasers of the
real property without actual notice, or

(2) The date on which the mechanic’s
lienor begins to furnish the services,
labor, or materials.

(c) Motor vehicle. (1) The term motor
vehicle means a self-propelled vehicle
which is registered for highway use
under the laws of any State, the Dis-
trict of Columbia, or a foreign country.

(2) A motor vehicle is “registered for
highway use’ at the time of a sale if
immediately prior to the sale it is so
registered under the laws of any State,
the District of Columbia, or a foreign
country. Where immediately prior to
the sale of a motor vehicle by a dealer,
the dealer is permitted under local law

§70.143

to operate it under a dealer’s tag, li-
cense, or permit issued to the dealer,
the motor vehicle is considered to be
registered for highway use in the name
of the dealer at the time of the sale.

(d) Security. The term security means
any bond, debenture, note, or certifi-
cate or other evidence of indebtedness,
issued by a corporation or a govern-
ment or political subdivision thereof,
with interest coupons or in registered
form, share of stock, voting trust cer-
tificate, or any certificate of interest
or participation in, certificate of de-
posit or receipt for, temporary or in-
terim certificate for, or warrant or
right to subscribe to or purchase, any
of the foregoing; negotiable instru-
ment; or money.

(e) Tax lien filing. The term tax lien
filing means the filing of notice of the
lien imposed by 26 U.S.C. 6321 in ac-
cordance with §70.148 of this part.

(f) Purchaser—(1) In general. The term
purchaser means a person who, for ade-
quate and full consideration in money
or money’s worth (as defined in para-
graph (f)(3) of this section), acquires an
interest (other than a lien or security
interest) in property which is valid
under local law against subsequent
purchasers without actual notice.

(2) Interest in property. For purposes
of paragraph (f) of this section, each of
the following interests is treated as an
interest in property, if it is not a lien
or security interest:

(i) A lease of property,

(if) A written executory contract to
purchase or lease property,

(iii) An option to purchase or lease
property and any interest therein, or

(iv) An option to renew or extend a
lease of property.

(3) Adequate and full consideration in
money or money’s worth. For purposes of
paragraph (f) of this section, the term
‘““adequate and full consideration in
money or money’s worth’” means a con-
sideration in money or money’s worth
having a reasonable relationship to the
true value of the interest in property
acquired. See paragraph (a)(3) of this
section for definition of the term
‘““money or money’s worth.” Adequate
and full consideration in money or
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money’s worth may include the consid-
eration in a bona fide bargain pur-
chase. The term also includes the con-
sideration in a transaction in which
the purchaser has not completed per-
formance of an obligation, such as the
consideration in an installment pur-
chase contract where the purchaser has
not completed the installment pay-
ments.

(9) Judgment lien creditor. The term
judgment lien creditor means a person
who has obtained a valid judgment, in
a court of record and of competent ju-
risdiction, for the recovery of specifi-
cally designated property or for a cer-
tain sum of money. In the case of a
judgment for the recovery of a certain
sum of money, a judgment lien creditor
is a person who has perfected a lien
under the judgment on the property in-
volved. A judgment lien is not per-
fected until the identity of the lienor,
the property subject to the lien, and
the amount of the lien are established.
Accordingly, a judgment lien does not
include an attachment or garnishment
lien until the lien has ripened into
judgment, even though under local law
the lien of the judgment relates back
to an earlier date. If recording or dock-
eting is necessary under local law be-
fore a judgment becomes effective
against third parties acquiring liens on
real property, a judgment lien under
such local law is not perfected with re-
spect to real property until the time of
such recordation or docketing. If,
under local law, levy or seizure is nec-
essary before a judgment lien becomes
effective against third parties acquir-
ing liens on personal property, then a
judgment lien under such local law is
not perfected until levy or seizure of
the personal property involved. The
term “‘judgment’” does not include the
determination of a quasi-judicial body
or of an individual acting in a quasi-ju-
dicial capacity such as the action of
State taxing authorities.

(26 U.S.C. 6323)

§70.144 Special rules.

(a) Actual notice or knowledge. For
purposes of 26 U.S.C. 6321 through 6327,
an organization is deemed, in any
transaction, to have actual notice or
knowledge of any fact from the time
the fact is brought to the attention of

27 CFR Ch. | (4-1-99 Edition)

the individual conducting the trans-
action, and in any event from the time
the fact would have been brought to
the individual’s attention if the organi-
zation had exercised due diligence. An
organization exercises due diligence if
it maintains reasonable routines for
communicating significant informa-
tion to the person conducting the
transaction and there is reasonable
compliance with the routines. Due dili-
gence does not require an individual
acting for the organization to commu-
nicate information unless such commu-
nication is part of the individual’s reg-
ular duties or unless the individual has
reason to know of the transaction and
that the transaction would be materi-
ally affected by the information.

(b) Subrogation: Where, under local
law, one person is subrogated to the
rights of another with respect to a lien
or interest, such person shall be sub-
rogated to such rights for purposes of
any lien imposed by 26 U.S.C. 6321 or
6324. Thus, if a tax lien imposed by 26
U.S.C. 6321 or 6324 is not valid with re-
spect to a particular interest as
against the holder of that interest,
then the tax lien also is not valid with
respect to that interest as against any
person who, under local law, is a suc-
cessor in interest to the holder of that
interest.

(c) Disclosure of amount of outstanding
lien. If a notice of lien has been filed
(see §70.148 of this part), the amount of
the outstanding obligation secured by
the lien is authorized to be disclosed as
a matter of public record on ATF Form
5651.2 ‘““Notice of Federal Tax Lien
Under Internal Revenue Laws.” The
amount of the outstanding obligation
secured by the lien remaining unpaid
at the time of an inquiry is authorized
to be disclosed to any person who has a
proper interest in determining this
amount. Any person who has a right in
the property or intends to obtain a
right in the property by purchase or
otherwise will, upon presentation of
satisfactory evidence, be considered to
have a proper interest. Any person de-
siring this information may make a re-
quest to the office of the Bureau named
on the notice of lien with respect to
which the request is made. The request
should clearly describe the property
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subject to the lien, identify the appli-
cable lien, and give the reasons for re-
questing the information.

(26 U.S.C. 6323)

§70.145 Purchasers, holders of secu-
rity interests, mechanic’s lienors,
and judgment lien creditors.

(a) Invalidity of lien without notice.
The lien imposed by 26 U.S.C. 6321 is
not valid against any purchaser (as de-
fined in §70.143(f) of this part), holder
of a security interest (as defined in
§70.143(a) of this part), mechanic’s lien-
or (as defined in §70.143(b) of this part),
or judgment lien creditor (as defined in
§70.143(g) of this part) until a notice of
lien is filed in accordance with §70.148
of this part. Except as provided by 26
U.S.C. 6323, if a person becomes a pur-
chaser, holder of a security interest,
mechanic’s lienor, or judgment lien
creditor after a notice of lien is filed in
accordance with §70.148 of this part,
the interest acquired by such person is
subject to the lien imposed by 26 U.S.C.
6321.

(b) Cross references. For provisions re-
lating to the protection afforded a se-
curity interest arising after tax lien
filing, which interest is covered by a
commercial transactions financing
agreement, real property construction
or improvement financing agreement,
or an obligatory disbursement agree-
ment, see §§70.232, 70.233, and 70.234 of
this part, respectively. For provisions
relating to the protection afforded to a
security interest coming into existence
by virtue of disbursements, made be-
fore the 46th day after the date of tax
lien filing, see §70.146 of this part. For
provisions relating to priority afforded
to interest and certain other expenses
with respect to a lien or security inter-
est having priority over the lien im-
posed by 26 U.S.C. 6321, see §70.147 of
this part. For provisions relating to
certain other interests arising after tax
lien filing, see §70.231 of this part.

(26 U.S.C. 6323)

§70.146 45-day period for making dis-
bursements.

Even though a notice of a lien im-
posed by 26 U.S.C. 6321 is filed in ac-
cordance with §70.149 of this part, the
lien is not valid with respect to a secu-
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rity interest which comes into exist-
ence, after tax lien filing, by reason of
disbursements made before the 46th
day after the date of tax lien filing, or
if earlier, before the person making the
disbursements has actual notice or
knowledge of the tax lien filing, but
only if the security interest is:

(a) In property which is subject, at
the time of tax lien filing, to the lien
imposed by 26 U.S.C. 6321 and which is
covered by the terms of a written
agreement entered into before tax lien
filing, and

(b) Protected under local law against

a judgment lien arising, as of the time
of tax lien filing, out of an unsecured
obligation.
For purposes of paragraph (a) of this
section, a contract right (as defined in
§70.232(c)(2)(i) of this part) is subject,
at the time of tax lien filing, to the
lien imposed by 26 U.S.C. 6321 if the
contract has been made by such time.
An account receivable (as defined in
§70.232(c)(2)(ii) of this part) is subject,
at the time of tax lien filing, to the
lien imposed by 26 U.S.C. 6321 if, and to
the extent, a right to payment has
been earned by performance at such
time. For purposes of paragraph (b) of
this section, a judgment lien is a lien
held by a judgment lien creditor as de-
fined in §70.143(g) of this part. For pur-
poses of this section, it is immaterial
that the written agreement provides
that the disbursements are to be made
at the option of the person making the
disbursements. See §70.143 (a) and (e) of
this part for definitions of the terms
‘‘security interest” and ‘‘tax lien fil-
ing,”” respectively. See §70.144(a) of this
part for certain circumstances under
which a person is deemed to have ac-
tual notice or knowledge of a fact.

(26 U.S.C. 6323)

§70.147 Priority of interest and ex-

penses.

(a) In general. If the lien imposed by
26 U.S.C. 6321 is not valid as against an-
other lien or security interest, the pri-
ority of the other lien or security in-
terest also extends to each of the fol-
lowing items to the extent that under
local law the item has the same pri-
ority as the lien or security interest to
which it relates:
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(1) Any interest or carrying charges
(including finance, service, and similar
charges) upon the obligation secured,

(2) The reasonable charges and ex-
penses of an indenture trustee (includ-
ing, for example, the trustee under a
deed of trust) or agent holding the se-
curity interest for the benefit of the
holder of the security interest,

(3) The reasonable expenses, includ-
ing reasonable compensation for attor-
neys, actually incurred in collecting or
enforcing the obligation secured,

(4) The reasonable costs of insuring,
preserving, or repairing the property to
which the lien or security interest re-
lates,

(5) The reasonable costs of insuring
payment of the obligation secured (in-
cluding amounts paid by the holder of
the security interest for mortgage in-
surance, such as that issued by the
Federal Housing Administration), and

(6) Amounts paid to satisfy any lien
on the property to which the lien or se-
curity interest relates, but only if the
lien so satisfied is entitled to priority
over the lien imposed by 26 U.S.C. 6321.

(b) Collection expenses. The reasonable
expenses described in paragraph (a)(3)
of this section include expenditures in-
curred by the protected holder of the
lien or security interest to establish
the priority of the holder’s interest or
to collect, by foreclosure or otherwise,
the amount due the holder from the
property subject to the protected hold-
er’s lien. Accordingly, the amount of
the encumbrance which is protected is
increased by the amounts so expended
by the holder of the security interest.

(c) Costs of insuring, preserving, etc.
The reasonable costs of insuring, pre-
serving, or repairing described in para-
graph (a)(4) of this section include ex-
penditures by the holder of a security
interest for fire and casualty insurance
on the property subject to the security
interest and amounts paid by the hold-
er of the lien or security interest to re-
pair the property. Such reasonable
costs also include the amounts paid by
the holder of the lien or security inter-
est in a leasehold to the lessor of the
leasehold to preserve the leasehold sub-
ject to the lien or security interest. Ac-
cordingly, the amount of the lien or se-
curity interest which is protected is in-
creased by the amounts so expended by
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the holder of the lien or security inter-
est.

(d) Satisfaction of liens. The amounts
described in paragraph (a)(6) of this
section include expenditures incurred
by the protected holder of a lien or se-
curity interest to discharge a statutory
lien for State sales taxes on the prop-
erty subject to the lien or security in-
terest if both the lien or security inter-
est and the sales tax lien have priority
over a Federal tax lien. Accordingly,
the amount of the lien or security in-
terest is increased by the amounts so
expended by the holder of the lien or
security interest even though under
local law the holder of the lien or secu-
rity interest is not subrogated to the
rights of the holder of the State sales
tax lien. However, if the holder of the
lien or security interest is subrogated,
within the meaning of §70.144(b) of this
part, to the rights of the holder of the
sales tax lien, the holder of the lien or
security interest will also be entitled
to any additional protection afforded
by 26 U.S.C. 6323(i)(2)

(26 U.S.C. 6323).

§70.148 Place for filing notice; form.

(a) Place for filing. The notice of lien
referred to in §70.145 of this part shall
be filed as follows:

(1) Under State laws—(i) Real property.
In the case of real property, notice
shall be filed in one office within the
State (or the county or other govern-
mental subdivision), as designated by
the laws of the State, in which the
property subject to the lien is deemed
situated under the provisions of para-
graph (b)(1) of this section.

(i) Personal property. In the case of
personal property, whether tangible or
intangible, the notice shall be filed in
one office within the State (or the
county or other governmental subdivi-
sion), as designated by the laws of the
State, in which the property subject to
the lien is deemed situated under the
provision of paragraph (b)(2) of this
section, except that State law merely
conforming to or reenacting Federal
law establishing a national filing sys-
tem does not constitute a second office
for filing as designated by the laws of
such State.

(2) With the clerk of the United States
district court. Whenever a State has not
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by law designated one office which
meets the requirements of paragraph
(@)(@) (i) or (ii) of this section, the no-
tice shall be filed in the office of the
clerk of the U.S. district court for the
judicial district in which the property
subject to the lien is deemed situated
under the provisions of paragraph (b) of
this section. For example, a State has
not by law designated one office meet-
ing the requirements of paragraph
(a)(1)(i) of this section, if more than
one office is designated within the
State, county, or other governmental
subdivision for filing notices with re-
spect to all property located in such
State, county or other governmental
subdivision. A State has not by law
designated one office meeting the re-
quirements of paragraph (a)(1)(ii) of
this section, if more than one office is
designated in the State, county, or
other governmental subdivision for fil-
ing notices with respect to all of the
personal property of a particular tax-
payer.

(3) With the Recorder of Deeds of the
District of Columbia. If the property sub-
ject to the lien imposed by 26 U.S.C.
6321 is deemed situated, under the pro-
vision of paragraph (b) of this section,
in the District of Columbia, the notice
shall be filed in the office of the Re-
corder of Deeds of the District of Co-
lumbia.

(b) Situs of property subject to lien. For
purposes of paragraph (a) of this sec-
tion, property is deemed situated as
follows:

(1) Real property. Real property is
deemed situated at its physical loca-
tion.

(2) Personal property. Personal prop-

erty, whether tangible or intangible, is
deemed situated at the residence of the
taxpayer at the time the notice of lien
is filed.
For purposes of paragraph (b)(2) of this
section, the residence of a corporation
or partnership is deemed to be the
place at which the principal executive
office of the business is located, and
the residence of a taxpayer whose resi-
dence is not within the United States
is deemed to be in the District of Co-
lumbia.

() Form—(1) In general. The notice
referred to in §70.145 of this part shall
be filed on ATF Form 5651.2, ‘““Notice of

§70.149

Federal Tax Lien under Internal Rev-
enue Laws’. Such notice is valid not-
withstanding any other provision of
law regarding the form or content of a
notice of lien. For example, omission
from the notice of lien of a description
of the property subject to the lien does
not affect the validity thereof even
though State law may require that the
notices contain a description of the
property subject to the lien.

(2) ATF Form 5651.2 defined. The term
“ATF Form 5651.2"" generally means a
paper form. However, if a State in
which a notice referred to in §70.145 of
this part is filed permits a notice of
Federal tax lien to be filed by the use
of an electronic or magnetic medium
the term ““ATF Form 5651.2” includes
an ATF Form 5651.2 filed by the use of
any electronic or magnetic medium
permitted by that State. An ATF Form
5651.2 must identify the taxpayer, the
tax liability giving rise to the lien, and
the date the assessment arose regard-
less of the method used to file the no-
tice of Federal tax lien.

(26 U.S.C. 6323)

§70.149 Refiling of notice of tax lien.

(@) In general—(1) Requirement to
refile. In order to continue the effect of
a notice of lien, the notice must be
refiled in the place described in para-
graph (b) of this section during the re-
quired refiling period (described in
paragraph (c) of this section). In the
event that two or more notices of lien
are filed with respect to a particular
tax assessment, the failure to comply
with the provision of paragraphs (b)(1)
(i) and (c) of this section in respect of
one of the notices of lien does not af-
fect the effectiveness of the refiling of
any other notice of lien. Except for the
filing of a notice of lien required by
paragraph (b)(1)(ii) of this section (re-
lating to a change of residence), the va-
lidity of any refiling of a notice of lien
is not affected by the refiling or
nonrefiling of any other notice of lien.

(2) Effect of refiling. A timely refiled
notice of lien is effective as of the date
on which the notice of lien to which it
relates was effective.

(3) Effect of failure to refile. Except as
provided below, if the Chief, Tax Proc-
essing Center or the regional director
(compliance) fails to refile a notice of
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lien in the manner described in para-
graphs (b) and (c) of this section, the
notice of lien is not effective, after the
expiration of the required refiling pe-
riod, as against any person without re-
gard to when the interest of the person
in the property subject to the lien was
acquired. However, the failure of the
Chief, Tax Processing Center or the re-
gional director (compliance) to refile a
notice of lien during the required re-
filing period will not, following the ex-
piration of the refiling period, affect
the effectiveness of the notice with re-
spect to:

(i) Property which is the subject mat-
ter of a suit, to which the United
States is a party, commenced prior to
the expiration of the required refiling
period, or

(ii) Property which has been levied
upon by the United States prior to the
expiration of the refiling period. How-
ever, if a suit or levy referred to in the
preceding sentence is dismissed or re-
leased, respectively, and property is
subject to the lien at such time, a no-
tice of lien with respect to the property
is not effective after the suit or levy is
dismissed or released unless refiled
during the required refiling period.
Failure to refile a notice of lien does
not affect the existence of the lien.

(4) Filing of new notice. If a notice of
lien is not refiled, and if the lien re-
mains in existence, the Bureau may
nevertheless file a new lien either on
the prescribed form for the filing of a
notice of lien or on the form prescribed
for refiling a notice of lien. This new
filing must meet the requirements of 26
U.S.C. 6323(f) and §70.148 of this part
and is effective from the date on which
such filing is made.

(b) Place for refiling notice of lien—(1)
In general. A notice of lien refiled dur-
ing the required refiling period (de-
scribed in paragraph (c) of this section)
shall be effective only:

(i) If the notice of lien is refiled in
the office in which the prior notice of
lien (including a refiled notice) was
filed under the provisions of 26 U.S.C.
6323; and

(ii) In any case in which 90 days or
more prior to the date the refiling of
the notice of lien under paragraph
(@)(1)(i) of this section is completed,
the Bureau receives written informa-
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tion (in the manner described in para-
graph (b)(2) of this section) concerning
a change in the taxpayer’s residence, if
a notice of such lien is also filed in ac-
cordance with 26 U.S.C. 6323(f)(1)(A)(ii)
in the State in which such new resi-
dence is located (or, if such new resi-
dence is located in the District of Co-
lumbia or outside the United States, in
the District of Columbia).

A notice of lien is considered as refiled
in the office in which the prior notice
or refiled notice was filed under the
provisions of 26 U.S.C. 6323 if it is
refiled in the office which, pursuant to
a change in the applicable local law,
assumed the functions of the office in
which the prior notice or refiled notice
was filed. If on or before the 90th day
referred to in paragraph (b)(1)(ii) of
this section, more than one written no-
tice is received concerning a change in
the taxpayer’s residence, a notice of
lien is required by this subdivision to
be filed only with respect to the resi-
dence shown on the written notice re-
ceived on the most recent date. Para-
graph (b)(1)(ii) of this section is appli-
cable regardless of whether the tax-
payer resides at the new residence on
the date the refiling of notice of lien
under paragraph (b)(1)(i) of this section
is completed.

(2) Notice of change of taxpayer’s resi-
dence—(i) In general. For purposes of
this section, a notice of change of a
taxpayer’s residence will be effective
only if it:

(A) Is received, in writing, from the
taxpayer or the taxpayer’s representa-
tive by the Chief, Tax Processing Cen-
ter or the regional director (compli-
ance) who filed the original notice of
lien.

(B) Relates to an unpaid tax liability
of the taxpayer, and

(C) States the taxpayer’s name and
the address of the taxpayer’s new resi-
dence.

Although it is not necessary that a
written notice contain the taxpayer’s
identifying number authorized by sec-
tion 6109, it is preferable that it include
such number. A return or amended re-
turn filed by the taxpayer with the Bu-
reau which on its face indicates that
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there is a change in the taxpayer’s ad-
dress and correctly states the tax-
payer’s name, the address of the tax-
payer’s new residence, and the tax-
payer’s identifying number required by
26 U.S.C. 6109 is sufficient notice under
this paragraph.

(if) Other rules applicable. Except as
provided in paragraph (b)(2)(i) of this
section, no communication (either
written or oral) to the Bureau will be
considered effective as notice of a
change of a taxpayer’s residence under
this section, whether or not the Bureau
has actual notice or knowledge of the
taxpayer’s new residence. For the pur-
pose of determining the date on which
a notice of change of a taxpayer’s resi-
dence is received under this section,
the notice shall be treated as received
on the date it is actually received by
the Bureau without reference to the
provisions of 26 U.S.C. 7502.

(c) Required refiling period. For the
purpose of this section, the term ‘“‘re-
quired refiling period’” means:

(1) The 1-year period ending 30 days
after the expiration of 6 years after the
date of the assessment of the tax, and

(2) The 1-year period ending with the
expiration of 6 years after the close of
the preceding required refiling period
for such notice of lien.

(26 U.S.C. 6323)

§70.150 Release of lien or discharge of
property.

(a) Release of lien. Generally, the
Chief, Tax Processing Center is the
ATF official charged with releasing
liens or discharging property from
liens, but whenever necessary to pro-
tect the interests of the government, a
regional director (compliance) may
also release a lien or discharge prop-
erty from a lien, following the proce-
dures set forth in this section. The
Chief, Tax Processing Center shall
issue a certificate of release of a lien
imposed with respect to any tax im-
posed by a provision of 26 U.S.C. en-
forced and administered by the Bureau,
not later than 30 days after the day on
which either:

(1) The Chief, Tax Processing Center
finds that the entire liability for the
tax has been satisfied or has become
unenforceable as a matter of law (and
not merely uncollectible or unenforce-
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able as a matter of fact). Tax liabilities
frequently are unenforceable in fact for
the time being, due to the temporary
nonpossession by the taxpayer of dis-
coverable property or property rights.
In all cases the liability for the pay-
ment of the tax continues until satis-
faction of the tax in full or until the
expiration of the statutory period for
collection, including such extension of
the period for collection as may be
agreed upon in writing by the taxpayer
and the Chief, Tax Processing Center.

(2) The Chief, Tax Processing Center
is furnished and accepts a bond that is
conditioned upon the payment of the
amount assessed (together with all in-
terest in respect thereof and any ex-
penses to which the Government has
been put in the matter), within the
time agreed upon in the bond, but not
later than 6 months before the expira-
tion of the statutory period for collec-
tion, including any period for collec-
tion agreed upon in writing by the
Chief, Tax Processing Center and the
taxpayer. For provisions relating to
bonds, see 26 U.S.C. 7101 and 7102 and
§§70.281 and 70.282 of this part.

(b) Discharge of specific property from
the lien—(1) Property double the amount
of the liability. The Chief, Tax Proc-
essing Center may, in that official’s
discretion, issue a certificate of dis-
charge of any part of the property sub-
ject to a lien imposed under 26 U.S.C.
64 if the Bureau determines that the
fair market value of that part of the
property remaining subject to the lien
is at least double the sum of the
amount of the unsatisfied liability se-
cured by the lien and of the amount of
all other liens upon the property which
have priority over the lien. In general,
fair market value is that amount
which one ready and willing but not
compelled to buy would pay to another
ready and willing but not compelled to
sell the property.

(2) Part payment; interest of United
States valueless—(i) Part payment. The
Chief, Tax Processing Center may, in
that official’s discretion, issue a cer-
tificate of discharge of any part of the
property subject to a lien imposed
under 26 U.S.C. 64 if there is paid over
to the Bureau in partial satisfaction of
the liability secured by the lien an
amount determined by the Bureau to
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be not less than the value of the inter-
est of the United States in the property
to be so discharged. In determining the
amount to be paid, the Chief, Tax Proc-
essing Center will take into consider-
ation all the facts and circumstances of
the case, including the expenses to
which the Government has been put in
the matter. In no case shall the
amount to be paid be less than the
value of the interest of the United
States in the property with respect to
which the certificate of discharge is to
be issued.

(ii) Interest of the United States value-
less. The Chief, Tax Processing Center
may, in that official’s discretion, issue
a certificate of discharge of any part of
the property subject to the lien if the
Bureau determines that the interest of
the United States in the property to be
so discharged has no value.

(iii) Valuation of interest of United
States. For purposes of this paragraph
(b)(2), in determining the value of the
interest of the United States in the
property, or any part thereof, with re-
spect to which the certificate of dis-
charge is to be issued, the Chief, Tax
Processing Center shall give consider-
ation to the value of the property and
the amount of all liens and encum-
brances thereon having priority over
the Federal tax lien. In determining
the value of the property, the Chief,
Tax Processing Center may, in that of-
ficial’s discretion, give consideration
to the forced sale value of the property
in appropriate cases.

(3) Discharge of property by substi-
tution of proceeds of sale. The Chief, Tax
Processing Center may, in that offi-
cial’s discretion, issue a certificate of
discharge of any part of the property
subject to a lien imposed under 26
U.S.C. 64 if such part of the property is
sold and, pursuant to a written agree-
ment with the Chief, Tax Processing
Center, the proceeds of the sale are
held, as a fund subject to the liens and
claims of the United States, in the
same manner and with the same pri-
ority as the lien or claim had with re-
spect to the discharged property. This
subparagraph does not apply unless the
sale divests the taxpayer of all right,
title, and interest in the property
sought to be discharged. Any reason-
able and necessary expenses incurred in
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connection with the sale of the prop-
erty and the administration of the sale
proceeds shall be paid by the applicant
or from the proceeds of the sale before
satisfaction of any lien or claim of the
United States.

(4) Application for certificate of dis-
charge. Any person desiring a certifi-
cate of discharge under this paragraph
shall submit an application in writing
to the Chief, Tax Processing Center.
The application shall contain such in-
formation as the Chief, Tax Processing
Center may require.

(c) Subordination of lien—(1) By pay-
ment of the amount subordinated. The
Chief, Tax Processing Center may, in
that official’s discretion, issue a cer-
tificate of subordination of a lien im-
posed under 26 U.S.C. 64 upon any part
of the property subject to the lien if
there is paid over to the Chief, Tax
Processing Center an amount equal to
the amount of the lien or interest to
which the certificate subordinates the
lien of the United States. For this pur-
pose, the tax lien may be subordinated
to another lien or interest on a dollar-
for-dollar basis. For example, if a no-
tice of a Federal tax lien is filed and a
delinquent taxpayer secures a mort-
gage loan on a part of the property sub-
ject to the tax lien and pays over the
proceeds of the loan to the Chief, Tax
Processing Center after an application
for a certificate of subordination is ap-
proved, the Chief, Tax Processing Cen-
ter will issue a certificate of subordina-
tion. This certificate will have the ef-
fect of subordinating the tax lien to
the mortgage.

(2) To facilitate tax collection. The
Chief, Tax Processing Center may, in
that official’s discretion, issue a cer-
tificate of subordination of a lien im-
posed under 26 U.S.C. 64 upon any part
of the property subject to the lien if
the Chief, Tax Processing Center be-
lieves that the subordination of the
lien will ultimately result in an in-
crease in the amount realized by the
United States from the property sub-
ject to lien and will facilitate the ulti-
mate collection of the tax liability.

(3) Application for certificate of subordi-
nation. Any person desiring a certifi-
cate of subordination under this para-
graph shall submit an application
therefor in writing to the Chief, Tax
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Processing Center. The application
shall contain such information as the
Chief, Tax Processing Center may re-
quire.

(d) Nonattachment of lien. If the Chief,
Tax Processing Center determines
that, because of confusion of names or
otherwise, any person (other than the
person against whom the tax was as-
sessed) is or may be injured by the ap-
pearance that a notice of lien filed in
accordance with §70.148 of this part re-
fers to such person, the Chief, Tax
Processing Center may issue a certifi-
cate of nonattachment. Such certifi-
cate shall state that the lien, notice of
which has been filed, does not attach to
the property of such person. Any per-
son desiring a certificate of nonattach-
ment under this paragraph shall sub-
mit an application therefor in writing
to the Chief, Tax Processing Center.
The application shall contain such in-
formation as the Chief, Tax Processing
Center may require.

(e) Effect of certificate—(1) Conclusive-
ness. Except as provided in paragraphs
(e) (2) and (3) of this section, if a cer-
tificate is issued under 26 U.S.C. 6325 by
the Chief, Tax Processing Center and
the certificate is filed in the same of-
fice as the notice of lien to which it re-
lates (if the notice of lien has been
filed), the certificate shall have the fol-
lowing effect:

(i) In the case of a certificate of re-
lease issued under paragraph (a) of this
section, the certificate shall be conclu-
sive that the tax lien referred to in the
certificate is extinguished;

(ii) In the case of a certificate of dis-
charge issued under paragraph (b) of
this section, the certificate shall be
conclusive that the property covered
by the certificate is discharged from
the tax lien;

(iii) In the case of a certificate of
subordination issued under paragraph
(c) of this section, the certificate shall
be conclusive that the lien or interest
to which the Federal tax lien is subor-
dinated is superior to the tax lien; and

(iv) In the case of a certificate of
nonattachment issued under paragraph
(d) of this section, the certificate shall
be conclusive that the lien of the
United States does not attach to the
property of the person referred to in
the certificate.

§70.150

(2) Revocation of certificate of release or
nonattachment—(i) In general. If the
Chief, Tax Processing Center deter-
mines that either:

(A) A certificate of release or a cer-
tificate of nonattachment of the gen-
eral tax lien imposed by 26 U.S.C. 6321
was issued erroneously or improvi-
dently, or

(B) A certificate of release of such
lien was issued in connection with a
compromise agreement under 26 U.S.C.
7122 which has been breached, and if
the period of limitation on collection
after assessment of the tax liability
has not expired, the Chief, Tax Proc-
essing Center may revoke the certifi-
cate and reinstate the tax lien.

(if) Method of revocation and reinstate-
ment. The revocation and reinstate-
ment described in paragraph (e)(2)(i) of
this section is accomplished by:

(A) Mailing notice of the revocation
to the taxpayer at the taxpayer’s last
known address, and

(B) Filing notice of the revocation of
the certificate in the same office in
which the notice of lien to which it re-
lates was filed (if the notice of lien has
been filed).

(iii) Effect of reinstatement—(A) Effec-
tive date. A tax lien reinstated in ac-
cordance with the provisions of this
paragraph (e)(2) is effective on and
after the date the notice of revocation
is mailed to the taxpayer in accordance
with the provisions of paragraph
(©)(2)(ii)(A) of this section, but the re-
instated lien is not effective before the
filing of notice of revocation, in ac-
cordance with the provisions of para-
graph (e)(2)(ii)(B) of this section, if the
filing is required by reason of the fact
that a notice of the lien had been filed.

(B) Treatment of reinstated lien. As of
the effective date of reinstatement, a
reinstated lien has the same force and
effect as a general tax lien imposed by
26 U.S.C. 6321 which arises upon assess-
ment of a tax liability. The reinstated
lien continues in existence until the li-
ability is satisfied or until the expira-
tion of the period of limitation on col-
lection after assessment of the tax li-
ability to which it relates. The rein-
statement of the lien does not retro-
actively reinstate a previously filed no-
tice of lien. The reinstated lien is not
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valid against any holder of a lien or in-
terest described in §70.145 of this part
until notice of the reinstated lien has
been filed in accordance with the provi-
sions of §70.148 of this part subsequent
to or concurrent with the time the re-
instated lien became effective.

(3) Certificates void under certain con-
ditions. Notwithstanding any other pro-
visions of 26 U.S.C. subtitle F, any lien
for Federal taxes attaches to any prop-
erty with respect to which a certificate
of discharge has been issued if the per-
son liable for the tax reacquires the
property after the certificate has been
issued. Thus, if property subject to a
Federal tax lien is discharged there-
from and is later reacquired by the de-
linquent taxpayer at a time when the
lien is still in existence, the tax lien
attaches to the reacquired property
and is enforceable against it as in the
case of after-acquired property gen-
erally.

(f) Filing of certificates and notices. If a
certificate or notice described in this
section may not be filed in the office
designated by State law in which the
notice of lien imposed by 26 U.S.C. 6321
(to which the certificate or notice re-
lates) is filed, the certificate or notice
is effective if filed in the office of the
clerk of the United States district
court for the judicial district in which
the State office where the notice of
lien is filed is situated.

(26 U.S.C. 6325)

§70.151 Administrative appeal of the
erroneous filing of notice of Federal
tax lien.

(a) In general. Any person may appeal
to the official who filed the Federal tax
lien on the property or rights to prop-
erty of such person for a release of lien
alleging an error in the filing of notice
of lien. Such appeal may be used only
for the purpose of correcting the erro-
neous filing of a notice of lien, not to
challenge the underlying tax liability
that led to the imposition of a lien.

(b) Certificate of Release. If the official
who filed the lien determines that the
filing of the notice of any lien was er-
roneous that official shall expedi-
tiously, and to the extent practicable,
within 14 days after such determina-
tion, issue a certificate of release of
lien. The certificate of release of such
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lien shall include a statement that the
filing of notice of lien was erroneous.

(c) Appeal alleging an error in the filing
of notice of lien. For purposes of para-
graph (a) of this section, an appeal of
the filing of notice of Federal tax lien
must be based on any one of the fol-
lowing allegations:

(1) The tax liability that gave rise to
the lien, plus any interest and addi-
tions to tax associated with said liabil-
ity, was satisfied prior to the filing of
notice of lien;

(2) The tax liability that gave rise to
the lien was assessed in violation of
title 11 of the United States Code (the
Bankruptcy Code); or

(3) The statutory period for collec-
tion of the tax liability that gave rise
to the lien expired prior to the filing of
notice of Federal tax lien.

(d) Notice of Federal tax lien that lists
multiple liabilities. When a notice of
Federal tax lien lists multiple liabil-
ities, a person may appeal the filing of
notice of lien with respect to one or
more of the liabilities listed in the no-
tice, if the notice was erroneously filed
with respect to such liabilities. If a no-
tice of Federal tax lien was erroneously
filed with respect to one or more liabil-
ities listed in the notice, the official
who filed the Federal tax lien shall
issue a certificate of release with re-
spect to such liabilities.

(e) Procedures for appeal—(1) Manner.
An appeal of the filing of notice of Fed-
eral tax lien shall be made in writing
to the official who filed the lien.

(2) Form. The appeal shall include the
following information and documents:

(i) Name, current address, and tax-
payer identification number of the per-
son appealing the filing of notice of
Federal tax lien;

(ii) A copy of the notice of Federal
tax lien affecting the property, if avail-
able; and

(iii) The grounds upon which the fil-
ing of notice of Federal tax lien is
being appealed.

(A) If the ground upon which the fil-
ing of notice is being appealed is that
the tax liability in question was satis-
fied prior to the filing, proof of full
payment as defined in paragraph (f) of
this section must be provided.

(B) If the ground upon which the fil-
ing of notice is being appealed is that
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the tax liability that gave rise to the
lien was assessed in violation of title 11
of the United States Code (the Bank-
ruptcy Code), the appealing party must
provide the identity of the court, the
district in which the bankruptcy peti-
tion was filed, a docket number and the
date of filing of the bankruptcy peti-
tion.

(3) Time. An administrative appeal of
the erroneous filing of notice of Fed-
eral tax lien shall be made within 1
year after the taxpayer becomes aware
of the erroneously filed tax lien.

(f) Proof of full payment. As used in
paragraph (e)(2)(iii)(A) of this section,
the term “proof of full payment”
means:

(1) A Bureau of Alcohol, Tobacco and
Firearms receipt reflecting full pay-
ment of the tax liability in question
prior to the date the Federal tax lien
was filed;

(2) A cancelled check payable to the
Bureau of Alcohol, Tobacco and Fire-
arms in an amount which was suffi-
cient to satisfy the tax liability for
which release is being sought; or

(3) Any other manner of proof accept-
able to the official who filed the lien.

(g) Exception. Whenever necessary to
protect the interests of the govern-
ment, the regional director (compli-
ance) of the region in which a notice of
Federal tax lien was filed or the Chief,
Tax Processing Center other than the
official who filed the lien, may receive
and act on an administrative appeal of
a lien in accordance with this section.

(h) Exclusive remedy. The appeal es-
tablished by section 6326 of the Inter-
nal Revenue Code and by this section
shall be the exclusive administrative
remedy with respect to the erroneous
filing of a notice of Federal tax lien.

[T.D. ATF-316, 56 FR 55079, Oct. 24, 1991]

SEIZURE OF PROPERTY FOR COLLECTION
OF TAXES

§70.161 Levy and distraint.

(a) Authority to levy—(1) In general. If
any person liable to pay any tax ne-
glects or refuses to pay the tax within
10 days after notice and demand, the
regional director (compliance) or Chief,
Tax Processing Center who initiated
the assessment (or, on that official’s
request, any other regional director

§70.161

(compliance) or the Chief, Tax Proc-
essing Center) may proceed to collect
the tax by levy, provided the taxpayer
has been furnished the notice described
in §70.162(a) of this part. The regional
director (compliance) or the Chief, Tax
Processing Center may levy upon any
property, or rights to property, wheth-
er real or personal, tangible or intan-
gible, belonging to the taxpayer. The
regional director (compliance) or the
Chief, Tax Processing Center may also
levy upon property with respect to
which there is a lien provided by 26
U.S.C. 6321 for the payment of the tax.
For exemption of certain property from
levy, see 26 U.S.C. 6334 and §§70.241
through 70.245 of this part. As used in
26 U.S.C. 6331 and this section, the term
“tax’’ includes any interest, additional
amount, addition to tax, or assessable
penalty, together with costs and ex-
penses. Property subject to a Federal
tax lien which has been sold or other-
wise transferred by the taxpayer may
be seized while in the hands of the
transferee or any subsequent trans-
feree. However, see 26 U.S.C. 6323(i)(2)
and §70.144 of this part concerning the
subrogation rights of certain trans-
ferees. Levy may be made by serving a
Notice of Levy on any person in posses-
sion of, or obligated with respect to,
property or rights to property subject
to levy, including receivables, bank ac-
counts, evidences of debt, securities,
and salaries, wages, commissions, or
other compensation. Except as pro-
vided in §70.162(c) of this part with re-
gard to a levy on salary or wages, a
levy extends only to property possessed
and obligations which exist at the time
of the levy. Obligations exist when the
liability of the obligor is fixed and de-
terminable although the right to re-
ceive payment thereof may be deferred
until a later date. For example, if on
the first day of the month a delinquent
taxpayer sold personal property subject
to an agreement that the buyer remit
the purchase price on the last day of
the month, a levy made on the buyer
on the 10th day of the month would
reach the amount due on the sale, al-
though the buyer need not satisfy the
levy by paying over the amount to the
regional director (compliance) or the
Chief, Tax Processing Center until the
last day of the month. Similarly, a
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levy only reaches property in the pos-
session of the person levied upon at the
time the levy is made. For example, a
levy made on a bank with respect to
the account of a delinquent taxpayer is
satisfied if the bank surrenders the
amount of the taxpayer’s balance at
the time the levy is made, including in-
terest thereon to the date of surrender.
The levy has no effect upon any subse-
quent deposit made in the bank by the
taxpayer. Subsequent deposits may be
reached only by a subsequent levy on
the bank.

(2) Jeopardy cases. If the regional di-
rector (compliance) or the Chief, Tax
Processing Center finds that the collec-
tion of any tax is in jeopardy, that offi-
cial may make notice and demand for
immediate payment of such tax and,
upon failure or refusal to pay such tax,
collection thereof by levy shall be law-
ful without regard to the 10-day period
provided in 26 U.S.C. 6331(a) or the 30-
day period provided in 26 U.S.C. 6331(d).

(3) Bankruptcy or receivership cases.
During a bankruptcy proceeding or a
receivership proceeding in either a
Federal or a State court, the assets of
the taxpayer are in general under the
control of the court in which such pro-
ceeding is pending. Taxes cannot be
collected by levy upon assets in the
custody of a court, whether or not such
custody is incident to a bankruptcy or
receivership proceeding, except where
the proceeding has progressed to such a
point that the levy would not interfere
with the work of the court or where the
court grants permission to levy. Any
assets which under applicable provi-
sions of law are not under the control
of the court may be levied upon, for ex-
ample, property exempt from court
custody under State law or the bank-
rupt’s earnings and property acquired
after the date of bankruptcy. However,
levy upon such property is not manda-
tory and the Government may rely
upon payment of taxes in the pro-
ceeding.

(4) Certain types of compensation—(i)
Federal employees. Levy may be made
upon the salary or wages of any officer
or employee (including members of the
Armed Forces), or elected or appointed
official, of the United States, the Dis-
trict of Columbia, or any agency or in-
strumentality of either, by serving a
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notice of levy on the employer of the
delinquent taxpayer. As used in this
paragraph, the term ‘“‘employer”
means:

(A) The officer or employee of the
United States, the District of Colum-
bia, or of the agency or instrumen-
tality of the United States or the Dis-
trict of Columbia, who has control of
the payment of the wages, or

(B) Any other officer or employee
designated by the head of the branch,
department, or agency, or instrumen-
tality of the United States or of the
District of Columbia as the party upon
whom service of the notice of levy may
be made.

If the head of such branch, department,
agency or instrumentality designates
an officer or employee other than one
who has control of the payment of the
wages, as the party upon whom service
of the notice of levy may be made, such
head shall promptly notify the Direc-
tor of the name and address of each of-
ficer or employee so designated and the
scope or extent of the authority of such
designee.

(ii) State and municipal employees. Sal-
aries, wages, or other compensation of
any officer, employee, or elected or ap-
pointed official of a State or Territory,
or of any agency, instrumentality, or
political subdivision thereof, are also
subject to levy to enforce collection of
any Federal tax.

(iii) Seamen. Notwithstanding the
provisions of section 12 of the Seamen’s
Act of 1915 (46 U.S.C. 601), wages of sea-
men, apprentice seamen, or fishermen
employed on fishing vessels are subject
to levy. See 26 U.S.C. 6334(c).

(5) Noncompetent Indians. Solely for
purposes of 26 U.S.C. 6321 and 6331, any
interest in restricted land held in trust
by the United States for an individual
noncompetent Indian (and not for a
tribe) shall not be deemed to be prop-
erty, or a right to property, belonging
to such Indian.

(b) Successive seizures. Whenever any
property or rights to property upon
which a levy has been made are not
sufficient to satisfy the claim of the
United States for which the levy is
made, the regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter may thereafter, and as often as
may be necessary, proceed to levy in
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like manner upon any other property
or rights to property subject to levy of
the person against whom such claim
exists or on which there is a lien im-
posed by 26 U.S.C. 6321 (or the cor-
responding provision of prior law) for
the payment of such claim until the
amount due from such person, together
with all costs and expenses, is fully
paid.

(c) Service of notice of levy by mail. A
notice of levy may be served by mail-
ing the notice to the person upon
whom the service of a notice of levy is
authorized under paragraph (a)(1) of
this section. In such a case the date
and time the notice is delivered to the
person to be served is the date and
time the levy is made. If the notice is
sent by certified or registered mail, re-
turn receipt requested, the date of de-
livery on the receipt is treated as the
date the levy is made. If, after receipt
of a notice of levy, an officer or other
person authorized to act on behalf of
the person served signs and notes the
date and time of receipt on the notice
of levy, the date and time so noted will
be presumed to be, in the absence of
proof to the contrary, the date and
time of delivery. Any person may upon
written notice to the Chief, Tax Proc-
essing Center or to the region director
(compliance) having jurisdiction over
such person, have all notices of levy by
mail sent to one designated ofice. After
such a notice is received by the Chief,
Tax Processing Center or the regional
director (compliance), notices of levy
by mail will sent to the designated of-
fice until a written notice withdrawing
the request or a written notice desig-
nating a difference office is received by
the Chief, Tax Processing Center or the
regional director (compliance).

(26 U.S.C. 6331 and 6332)

§70.162 Levy and distraint on salary
and wages.

(a) Notice of intent to levy. Levy may
be made for any unpaid tax only after
the regional director (compliance) or
the Chief, Tax Processing Center has
notified the taxpayer in writing of the
intent to levy. The notice must be
given in person, left at the dwelling or
usual place of business of the taxpayer,
or be sent by certified or registered
mail to the taxpayer’s last known ad-
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dress, no less than 30 days before the
day of levy. The notice of intent to
levy is in addition to, and may be given
at the same time as, the notice and de-
mand described in §70.161 of this part.

(b) Jeopardy. Paragraph (a) of this
section does not apply to a levy if the
regional director (compliance) or the
Chief, Tax Processing Center has made
a finding under §70.161(a)(2) of this part
that the collection of tax is in jeop-
ardy.

(c) Continuing effect of levy on salary
or wages. A levy on salary or wages is
continuous from the time of the levy
until the liability out of which the levy
arose is released under 26 U.S.C. 6343
and §70.167 of this part. For this pur-
pose, the term “salary or
wages’’includes compensation for serv-
ices paid in the form of fees, commis-
sions, bonuses, and similar items. The
levy attaches to both salary or wages
earned but not yet paid at the time of
the levy, and salary or wages earned
and becoming payable (or paid in the
form of an advance) subsequent to the
date of the levy, until the levy is re-
leased pursuant to paragraph (d) of this
section. In general, salaries or wages
that are the subject of a continuing
levy, if not exempt from levy under 26
U.S.C. 6334(a) (8) or (9), become payable
to the official who made the levy as the
payor would otherwise be obligated to
pay over the money to the taxpayer.
For example, if the wage earner is paid
on the Wednesday following the close
of each workweek, a levy made upon
the taxpayer’s employer on any Mon-
day would reach both the wages due for
the prior workweek and the wages for
succeeding workweeks as such wages
become payable. In such a case the levy
would be satisfied if the employer, on
the first Wednesday after the levy and
on each Wednesday thereafter, pays
over to the official who made the levy
wages which would otherwise be paid
to the employee on such Wednesday,
until the employer receives a notice of
release from levy described in para-
graph (d) of this section. See, however,
§70.245(d) of this part for rules which
permit a delayed payment to the offi-
cial who made the levy in certain cases
where amounts payable to the taxpayer
are exempt from levy under 26 U.S.C.
6334 (a)(9) and (d).
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(d) Release and notice of release from
levy. The official who made the levy
will promptly release a continuing levy
on salary or wages when the conditions
of 26 U.S.C. 6343 are met. The official
who made the levy will also promptly
notify the person upon whom the levy
was made that it has been released.

(26 U.S.C. 6331)

§70.163 Surrender of property subject
to levy.

(a) Requirement—(1) In general. Except
as otherwise provided in 26 U.S.C. 6332,
relating to levy in the case of banks or
life insurance and endowment con-
tracts, any person in possession of (or
obligated with respect to) property or
rights to property subject to levy and
upon which a levy has been made shall,
upon demand of the official who made
the levy, surrender the property or
rights (or discharge the obligation) to
the official who made the levy, except
that part of the property or rights (or
obligation) which, at the time of the
demand, is actually or constructively
under the jurisdiction of a court be-
cause of an attachment or execution
under any judicial process.

(2) Property held by banks. (i) Any
bank shall surrender any deposits (in-
cluding interest thereon) in such bank
only after 21 days after service of levy.

(ii) Notwithstanding paragraph (a)(1)
of this section, if a levy has been made
upon property or rights to property
subject to levy which a bank engaged
in the banking business in the United
States or a possession of the United
States is in possession of (or obligated
with respect to), the Director shall not
enforce the levy with respect to any de-
posits held in an office of the bank out-
side the United States or a possession
of the United States, unless the notice
of levy specifies that the regional di-
rector (compliance) or the Chief, Tax
Processing Center intends to reach
such deposits. The notice of levy shall
not specify that the regional director
(compliance) or the Chief, Tax Proc-
essing Center intends to reach such de-
posits unless that official believes:

(A) That the taxpayer is within the
jurisdiction of a U.S. court at the time
the levy is made and that the bank is
in possession of (or obligated with re-
spect to) deposits of the taxpayer in an
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office of the bank outside the United
States or a possession of the United
States; or

(B) That the taxpayer is not within
the jurisdiction of a U.S. court a the
time the levy is made, that the bank is
in possession of (or obligated with re-
spect to) deposits of the taxpayer in an
office outside the United States or a
possession of the United States, and
that such deposits consist, in whole or
in part, of funds transferred from the
United States or a possession of the
United States in order to hinder or
delay the collection of a tax imposed
by provisions of 26 U.S.C. enforced and
administered by the Bureau.

(b) Enforcement of levy—(1) Extent of
personal liability. Any person who, upon
demand of the regional director (com-
pliance) or the chief, Tax Processing
Center, fails or refuses to surrender
any property or right to property sub-
ject to levy is liable in his/her own per-
son and estate in a sum equal to the
value of the property or rights not so
surrendered, together with costs and
interests. The liability, however, may
not exceed the amount of the taxes for
the collection of which the levy was
made. Interest is to be computed at the
annual rate referred to in regulations
under 26 U.S.C. 6221 from the date of
the levy, or, in the case of a continuing
levy on salary or wages (see 26 U.S.C.
6331(e)), from the date the person would
otherwise have been obligated to pay
over the wages or salary to the tax-
payer. Any amount recovered, other
than cost, will be credited against the
tax liability for the collection of which
the levy was made.

(2) Penalty for violation. In addition to
the personal liability described in para-
graph (b)(1) of this section, any person
who is required to surrender property
or rights to property and who fails or
refuses to surrender them without rea-
sonable cause is liable for a penalty
equal to 50 percent of the amount re-
coverable under 26 U.S.C. 6332(d)(2). No
part of the penalty described in this
subparagraph shall be credited against
the tax liability for the collection of
which the levy was made. The penalty
described in this subparagraph is not
applicable in cases where a bona fide
dispute exists concerning the amount
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of the property to be surrendered pur-
suant to a levy or concerning the legal
effectiveness of the levy. However, if a
court in a later enforcement suit sus-
tains the levy, then reasonable cause
would usually not exist to refuse to
honor a later levy made under similar
circumstances.

(c) Effect of honoring levy. Any person
in possession of, or obligated with re-
spect to, property or rights to property
subject to levy and upon which a levy
has been made who, upon demand by
the regional director (compliance) or
the Chief, Tax Processing Center, sur-
renders the property or rights to prop-
erty, or discharges the obligation, to
that official, or who pays a liability de-
scribed in paragraph (b)(1) of this sec-
tion, is discharged from any obligation
or liability to the delinquent taxpayer
with respect to the property or rights
to property arising from the surrender
or payment. If an insuring organization
satisfies a levy with respect to a life in-
surance or endowment contract in ac-
cordance with §70.164 of this part, the
insuring organization is discharged
from any obligation or liability to any
beneficiaries of the contract arising
from the surrender or payment. Also, it
is discharged from any obligation or li-
ability to the insured or other owner.
Any person who mistakenly surrenders
to the United States property or rights
to property not properly subject to
levy is not relieved from liability to a
third party who owns the property. The
owners of mistakenly surrendered
property may, however, secure from
the United States the administrative
relief provided for in 26 U.S.C. 6343(b)
or may bring suit to recover the prop-
erty under 26 U.S.C. 7426.

(d) Person defined. In addition to the
definition given in §70.11 of this part,
the term ‘‘person,” as used in 26
U.S.C.A 6332(a) and this section, in-
cludes an officer or employee of a cor-
poration or a member or employee of a
partnership, who is under a duty to
surrender the property or rights to
property or to discharge the obligation.
In the case of a levy upon the salary or
wages of an officer, employee, or elect-
ed or appointed official of the United
States, the District of Columbia, or
any agency or instrumentality of ei-
ther, the term ‘‘person’ includes the
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officer or employee of the United
States, of the District of Columbia, or
of such agency or instrumentality who
is under a duty to discharge the obliga-
tion. As to the officer or employee who
is under such duty, see §70.161(a)(4)(i)
of this part.

(26 U.S.C. 6332)

§70.164 Surrender of property subject
to levy in the case of life insurance
and endowment contracts.

(@) In general. This section provides
special rules relating to the surrender
of property subject to levy in the case
of life insurance and endowment con-
tracts. The provisions of §70.163 of this
part which relate generally to the sur-
render of property subject to levy
apply, to the extent not inconsistent
with the special rules set forth in this
section, to a levy in the case of life in-
surance and endowment contracts.

(b) Effect of service of notice of levy—
(1) In general. A notice of levy served
by a regional director (compliance) or
the chief, Tax Processing Center on an
insuring organization with respect to a
life insurance or endowment contract
issued by the organization shall con-
stitute:

(i) A demand by the official who
made the levy for the payment of the
cash loan value of the contract ad-
justed in accordance with paragraph (c)
of this section, and

(if) The exercise of the right of the
person against whom the tax is as-
sessed to the advance of such cash loan
value.

It is unnecessary for the official who
made the levy to surrender the con-
tract document to the insuring organi-
zation upon which the levy is made.
However, the notice of levy will in-
clude a certification by the official who
made the levy that a copy of the notice
of levy has been mailed to the person
against whom the tax is assessed at
that person’s last known address. At
the time of service of the notice of
levy, the levy is effective with respect
to the cash loan value of the insurance
contract, subject to the condition that
if the levy is not satisfied or released
before the 90th day after the date of
service, the levy can be satisfied only
by payment of the amount described in
paragraph (c) of this section. Other
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than satisfaction or release of the levy,
no event during the 90-day period sub-
sequent to the date of service of the no-
tice of levy shall release the cash loan
value from the effect of the levy. For
example, the termination of the policy
by the taxpayer or by the death of the
insured during such 90-day period shall
not release the levy. For the rules re-
lating to the time when the insuring
organization is to pay over the re-
quired amount, see paragraph (c) of
this section.

(2) Notification of amount subject to
levy—(i) Full payment before the 90th
day. In the event that the unpaid li-
ability to which the levy relates is sat-
isfied at any time during the 90-day pe-
riod subsequent to the date of service
of the notice of levy, the official who
filed the notice of levy will promptly
give the insuring organization written
notification that the levy is released.

(i) Notification after the 90th day. In
the event that notification is not given
under paragraph (b)(2)(i) of this sec-
tion, the official who filed the notice of
levy will, promptly following the 90th
day after service of the notice of levy,
give the insuring organization written
notification of the current status of all
accounts listed on the notice of levy,
and of the total payments received
since service of the notice of levy. This
notification will be given to the insur-
ing organization whether or not there
has been any change in the status of
the accounts.

(c) Satisfaction of levy. The levy de-
scribed in paragraph (b) of this section
with respect to a life insurance or en-
dowment contract shall be deemed to
be satisfied if the insuring organization
pays over to the official who made the
levy the amount which the person
against whom the tax is assessed could
have had advanced by the organization
on the 90th day after service of the no-
tice of levy on the organization. How-
ever, this amount is increased by the
amount of any advance (including con-
tractual interest thereon), generally
called a policy loan, made to the per-
son on or after the date the orginzation
has actual notice or knowledge, within
the meaning of 26 U.S.C. 6323(i)(1), of
the existence of the tax lien with re-
spect to which the levy is made. The
insuring organization may, neverthe-
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less, make an advance (including con-
tractual interest thereon), generally
called an automatic premium loan,
made automatically to maintain the
contract in force under an agreement
entered into before the organization
has such actual notice or knowledge. In
any event, the amount paid to the
Chief, Tax Processing Center by the in-
suring organization is not to exceed
the amount of the unpaid liability
shown on the notification described in
paragraph (b)(2) of this section. The
amount determined in accordance with
the provisions of this section, subject
to the levy, shall be paid to the Chief,
Tax Processing Center by the insuring
organization promptly after receipt of
the notification described in paragraph
(b)(2) of this section. The satisfaction
of a levy with respect to a life insur-
ance or endowment contract will not
discharge the contract from the tax
lien. However, see 26 U.S.C. 6323(b)(9)(C)
and §70.231(i) of this part concerning
the liability of an insurance company
after satisfaction of a levy with respect
to a life insurance or endowment con-
tract. If the person against whom the
tax is assessed so directs, the insuring
organization, on a date before the 90th
day after service of the notice of levy,
may satisfy the levy by paying over an
amount computed in accordance with
the provisions of this subparagraph
substituting such date for the 90th day.
In the event of termination of the pol-
icy by the taxpayer or by the death of
the insured on a date before the 90th
day after service of the notice of levy,
the amount to be paid over to the
Chief, Tax Processing Center by the in-
suring organization in satisfaction of
the levy shall be an amount computed
in accordance with the provisions of
this subparagraph substituting the
date of termination of the policy or the
date of death for the 90th day.

(d) Other enforcement proceedings. The
satisfaction of the levy described in
paragraph (b) of this section by an in-
suring organization shall be without
prejudice to any civil action for the en-
forcement of any Federal tax lien with
respect to a life insurance or endow-
ment contract. Thus, this levy proce-
dure is not the exclusive means of sub-
jecting the life insurance and endow-
ment contracts of the person against
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whom a tax is assessed to the collec-
tion of the person’s unpaid assessment.
The United States may choose to fore-
close the tax lien in any case where it
is appropriate, as, for example, to
reach the cash surrender value (as dis-
tinguished from cash loan value) of a
life insurance or endowment contract.

(e) Cross references. (1) For provisions
relating to priority of certain advances
with respect to a life insurance or en-
dowment contract after satisfaction of
a levy pursuant to 26 U.S.C. 6332(b), see
26 U.S.C. 6323(b)(9) and §70.231(i) of this
part.

(2) For provisions relating to the
issuance of a certificate of discharge of
a life insurance or endowment contract
subject to a tax lien, see 26 U.S.C.
6325(b) and §70.150(b) of this part.

(26 U.S.C. 6332)

§70.165 Production of books.

If a levy has been made or is about to
be made on any property or rights to
property, any person, having custody
or control of any books or records con-
taining evidence or statements relat-
ing to the property or rights to prop-
erty subject to levy, shall, upon de-
mand of the ATF officer who has made
or is about to make the levy, exhibit
such books or records to such officer.

(26 U.S.C. 6333)

§70.167 Authority to release levy and
return property.

(a) Release of levy—(1) Authority. A re-
gional director (compliance) or the
Chief, Tax Processing Center may re-
lease the levy upon all or part of the
property or rights to property levied
upon as provided in paragraphs (a) (2),
(3) and (4) of this section. Generally,
the official who made the levy will re-
ceive and act or requests for release of
a levy and return of property, but
whenever necessary to protect the in-
terests of the government, any regional
director (compliance) or the Chief, Tax
Processing Center may release a levy
and return property seized by another
ATF official. A levy may be released
under paragraph (a)(3) of this section
only if the delinquent taxpayer com-
plies with such of the conditions there-
under as a regional director (compli-
ance) or the Chief, Tax Processing Cen-
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ter may require and if the regional di-
rector (compliance) or the Chief, Tax
Processing Center determines that
such action will facilitate the collec-
tion of the liability. A release pursuant
to paragraph (a)(4) of this section is
considered to facilitate the collection
of the liability. The release under this
section shall not operate to prevent
any subsequent levy.

(2) Conditions for mandatory release. (i)
A regional director (compliance) or the
Chief, Tax Processing Center shall re-
lease the levy as authorized under
paragraph (a)(1) of this section, if any
of the following conditions exist:

(A) The liability for which such levy
was made is satisfied or becomes unen-
forceable by reason of lapse of time,

(B) Release of such levy will facili-
tate the collection of such liability,

(C) The taxpayer has entered into an
agreement under 26 U.S.C. 6159 to sat-
isfy such liability by means of install-
ment payments, unless such agreement
provides otherwise (a regional director
(compliance) or the Chief, Tax Proc-
essing Center is not required to release
the levy in this case if release of such
levy would jeopardize the secured cred-
itor status of the United States).

(D) A regional director (compliance)
or the Chief, Tax Processing Center has
determined that such levy is creating
an economic hardship due to the finan-
cial condition of the taxpayer, or

(E) The fair market value of the
property exceeds such liability and re-
lease of the levy on a part of such prop-
erty could be made without hindering
the collection of such liability.

(if) In the case of any tangible per-
sonal property essential in carrying on
the trade or business of the taxpayer,
the regional director (compliance) or
the Chief, Tax Processing Center shall
provide for an expedited determination
under paragraph (a)(2)(i) if levy on such
tangible personal property would pre-
vent the taxpayer from carrying on
such trade or business.

(3) Conditions for discretionary release.
A regional director (compliance) or the
Chief, Tax Processing Center may re-
lease the levy as authorized under
paragraph (a)(1) of this section, if:
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(i) Escrow arrangement. The delin-
quent taxpayer offers a satisfactory ar-
rangement, which is accepted by a re-
gional director (compliance) or the
Chief, Tax Processing Center, for plac-
ing property in escrow to secure the
payment of the liability (including the
expenses of levy) which is the basis of
the levy.

(i) Bond. The delinquent taxpayer
delivers an acceptable bond to a re-
gional director (compliance) or the
Chief, Tax Processing Center condi-
tioned upon the payment of the liabil-
ity (including the expenses of levy)
which is the basis of the levy. Such
bond shall be in the form provided in 26
U.S.C. 7101 and §70.281 of this part.

(iii) Payment of amount of U.S. interest
in the property. There is paid to a re-
gional director (compliance) or the
Chief, Tax Processing Center an
amount determined by ATF to be equal
to the interest of the United States in
the seized property or the part of the
seized property to be released.

(iv) Assignment of salaries and wages.
The delinquent taxpayer executes an
agreement directing the taxpayer’s em-
ployer to pay to a regional director
(compliance) or the Chief, Tax Proc-
essing Center amounts deducted from
the employee’s wages on a regular, con-
tinuing, or periodic basis, in such man-
ner and in such amount as is agreed
upon with a regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter, until the full amount of the liabil-
ity is satisfied, and such agreement is
accepted by the employer.

(v) Extension of statute of limitations.
The delinquent taxpayer executes an
agreement to extend the statute of lim-
itations in accordance with 26 U.S.C.
6502(a)(2) and §70.224 of this part.

(4) Release where value of interest of
United States is insufficient to meet ex-
penses of sale. A regional director (com-
pliance) may release the levy as au-
thorized under paragraph (a)(1) of this
section if that official determines that
the value of the interest of the United
States in the seized property, or in the
part of the seized property to be re-
leased is insufficient to cover the ex-
penses of the sale of such property.

(b) Return of property—(1) General
rule. If a regional director (compliance)
or the Chief, Tax Processing Center de-

27 CFR Ch. | (4-1-99 Edition)

termines that property has been
wrongfully levied upon, the regional di-
rector (compliance) or the Chief, Tax
Processing Center may return:

(i) The specific property levied upon,

(ii) An amount of money equal to the
amount of money levied upon (together
with interest thereon at the overpay-
ment rate from the date ATF receives
the money to a date not more than 30
days before the date of return), or

(iii) An amount of money equal to
the amount of money received by the
United States from a sale of the prop-
erty (together with interest thereon at
the overpayment rate from the date of
the sale of the property to a date not
more than 30 days before the date of re-
turn).

If the United States is in possession of
specific property, the property may be
returned at any time. An amount equal
to the amount of money levied upon or
received from a sale of the property
may be returned at any time before the
expiration of 9 months from the date of
the levy. When a request described in
paragraph (b)(2) of this section is filed
for the return of property before the
expiration of 9 months from the date of
levy, an amount of money may be re-
turned after a reasonable period of
time subsequent to the expiration of
the 9-month period if necessary for the
investigation and processing of such re-
quest. In cases where money is specifi-
cally identifiable, as in the case of a
coin collection which may be worth
substantially more than its face value,
the money will be treated as specific
property and, whenever possible, this
specific property will be returned. For
purposes of paragraph (b)(1)(iii) of this
section, if property is declared pur-
chased by the United States at a sale
pursuant to 26 U.S.C. 6335(e), the
United States is treated as having re-
ceived an amount of money equal to
the minimum price determined by the
regional director (compliance) before
the sale or, if larger, the amount re-
ceived by the United States from the
resale of the property.

(2) Request for return of property. A
written request for the return of prop-
erty wrongfully levied upon shall be
addressed to the official who author-
ized the levy. The written request shall
contain the following information:
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(i) The name and address of the per-
son submitting the request,

(i) A detailed description of the
property levied upon,

(iii) A description of the claimant’s
basis for claiming an interest in the
property levied upon, and

(iv) The name and address of the tax-
payer, the originating ATF office, and
the date of lien or levy as shown on the
Notice of Tax Lien, Notice of Levy, or,
in lieu thereof, a statement of the rea-
sons why such information cannot be
furnished.

(3) Inadequate request. A request shall
not be considered adequate unless it is
a written request containing the infor-
mation required by paragraph (b)(2) of
this section. However, unless a notifi-
cation is mailed by the official who re-
ceived the request to the claimant
within 30 days of receipt of the request
to inform the claimant of the inad-
equacies, any written request shall be
considered adequate. If the official who
received the request timely notifies the
claimant of the inadequacies of the re-
quest, the claimant shall have 30 days
from the receipt of the notification of
inadequacy to supply in writing any
omitted information. Where the omit-
ted information is so supplied within
the 30-day period, the request shall be
considered to be adequate from the
time the original request was made for
purposes of determining the applicable
period of limitation upon suit under 26
U.S.C. 6532(c).

(26 U.S.C. 6343)

§70.168 Redemption of property.

(a) Before sale. Any person whose
property has been levied upon shall
have the right to pay the amount due,
together with costs and expenses of the
proceeding, if any, to the regional di-
rector (compliance) at any time prior
to the sale of the property. Upon such
payment the regional director (compli-
ance) shall restore such property to the
owner and all further proceedings in
connection with the levy on such prop-
erty shall cease from the time of such
payment.

(b) Redemption of real estate after
sale—(1) Period. The owner of any real
estate sold as provided in 26 U.S.C.
6335, the owner’s heirs, executors, or
administrators, or any person having
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any interest therein, or a lien thereon,
or any person in their behalf, shall be
permitted to redeem the property sold,
or any particular tract of such prop-
erty, at any time within 180 days after
the sale thereof.

(2) Price. Such property or tract of
property may be redeemed upon pay-
ment to the purchaser, or in case the
purchaser cannot be found in the coun-
ty in which the property to be re-
deemed is situated, then to the re-
gional director (compliance) for the
ATF region in which the property is
situated, for the use of the purchaser,
the purchaser’s heirs, or assigns, the
amount paid by such purchaser and in-
terest thereon at the rate of 20 percent
per annum. In case real and personal
property (or several tracts of real prop-
erty) are purchased in the aggregate,
the redemption price of the real prop-
erty (or of each of the several tracts)
shall be determined on the basis of the
ratio, as of the time of sale, of the
value of the real property (or tract) to
the value of the total property pur-
chased. For this purpose the minimum
price or the highest bid price, which-
ever is higher, offered for the property
separately or in groups shall be treated
as the value.

(c) Record. When any real property is
redeemed, the regional director (com-
pliance) shall cause entry of the fact to
be made upon the record of sale kept in
accordance with 26 U.S.C. 6340 and
§70.187 of this part, and such entry
shall be evidence of such redemption.
The party who redeems the property
shall notify the regional director (com-
pliance) of the ATF region in which the
property is situated of the date of such
redemption and of the transfer of the
certificate of sale, the amount of the
redemption price, and the name of the
party to whom such redemption price
was paid.

(26 U.S.C. 6337)

§70.169 Expense of levy and sale.

The regional director (compliance)
shall determine the expenses to be al-
lowed in all cases of levy and sale.
Such expenses shall include the ex-
penses of protection and preservation
of the property during the period sub-
sequent to the levy, as well as the ac-
tual expenses incurred in connection
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with the sale thereof. In case real and
personal property (or several tracts of
real property) are sold in the aggre-
gate, the regional director (compli-
ance) shall properly apportion the ex-
penses to the real property (or to each
tract).

(26 U.S.C. 6341)

§70.170 Application of proceeds of
levy.

(a) Collection of liability. Any money
realized by proceedings under 26 U.S.C.
6331 through 6344, or by sale of property
redeemed by the United States (if the
interest of the United States in the
property was a lien arising under the
provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau), is applied in
the manner specified in paragraphs
(@)(1), (2), and (3) of this section. Money
realized by proceedings under 26 U.S.C.
6331 through 6344, includes money real-
ized by seizure, by sale of seized prop-
erty, or by surrender under 26 U.S.C.
6332 except money realized by the im-
position of a 50 percent penalty pursu-
ant to 26 U.S.C. 6332(d)(2)).

(1) Expense of levy and sale. First,
against the expenses of the proceedings
or sale, including expenses allowable
under 26 U.S.C. 6341 and amounts paid
by the United States to redeem prop-
erty.

(2) Specific tax liability on seized prop-
erty. If the property seized and sold is
subject to a tax imposed by any provi-
sion of 26 U.S.C. which has not been
paid, the amount remaining after ap-
plying paragraph (a)(1) of this section,
shall then be applied against such tax
liability (and, if such tax was not pre-
viously assessed, it shall then be as-
sessed):

(3) Liability of delinquent taxpayer.
The amount, if any, remaining after
applying paragraphs (a)(1) and (2) of
this section, shall then be applied
against the liability in respect of which
the levy was made or the sale of re-
deemed property was conducted.

(b) Surplus proceeds. Any surplus pro-
ceeds remaining after the application
of paragraph (a) of this section shall,
upon application and satisfactory proof
in support thereof, be credited or re-
funded by the Chief, Tax Processing
Center to the person or persons legally
entitled thereto. The delinquent tax-
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payer is the person entitled to the sur-
plus proceeds unless another person es-
tablishes a superior claim thereto.

(26 U.S.C. 6342)

DISPOSITION OF PROPERTY

SOURCE: Sections 70.181 through 70.188
added by T.D. ATF-301, 55 FR 47627, Nov. 14,
1990, unless otherwise noted.

§70.181 Disposition of seized property.

(a) Notice of seizure. As soon as prac-
ticable after seizure of property, the
ATF officer seizing the property shall
give notice in writing to the owner of
the property (or, in the case of personal
property, to the possessor thereof). The
written notice shall be delivered to the
owner (or to the possessor, in the case
of personal property) or left at the
owner’s usual place of abode or busi-
ness, if located within the ATF region
where the seizure is made. If the owner
cannot be readily located, or has no
dwelling or place of business within
such region, the notice may be mailed
to the owner’s last known address.
Such notice shall specify the sum de-
manded and shall contain, in the case
of personal property, a list sufficient to
identify the property seized and, in the
case of real property, a description
with reasonable certainty of the prop-
erty seized.

(b) Notice of sale. (1) As soon as prac-
ticable after seizure of the property,
the regional director (compliance)
shall give notice of sale in writing to
the owner. Such notice shall be deliv-
ered to the owner or left at the owner’s
usual place of abode or business if lo-
cated within the ATF region where the
seizure is made. If the owner cannot be
readily located, or has no dwelling or
place of business within such region,
the notice may be mailed to the own-
er’s last known address. The notice
shall specify the property to be sold,
and the time, place, manner, and condi-
tions of the sale thereof, and shall ex-
pressly state that only the right, title,
and interest of the delinquent taxpayer
in and to such property is to be offered
for sale. The notice shall also be pub-
lished in some newspaper published in
the county wherein the seizure is made
or in a newspaper generally circulated
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in that county. For example, if a news-
paper of general circulation in a coun-
ty but not published in that county
will reach more potential bidders for
the property to be sold than a news-
paper published within the county, or
if there is a newspaper of general cir-
culation within the county but no
newspaper published within the coun-
ty, the regional director (compliance)
may cause public notice of the sale to
be given in the newspaper of general
circulation within the county. If there
is no newspaper published or generally
circulated in the county, the notice
shall be posted at the post office near-
est the place where the seizure is made,
and in not less than two other public
places.

(2) The regional director (compli-
ance) may use other methods of giving
notice of sale and of advertising seized
property in addition to those referred
to in paragraph (b)(1) of this section,
when the regional director (compli-
ance) believes that the nature of the
property to be sold is such that a wider
or more specialized advertising cov-
erage will enhance the possibility of
obtaining a higher price for the prop-
erty.

(3) Whenever levy is made without re-
gard to the 10-day period provided in 26
U.S.C. 6331(a) (relating to cases in
which collection is in jeopardy), a pub-
lic notice of sale of the property seized
shall not be made within such 10-day
period unless 26 U.S.C. 6336 (relating to
perishable goods) is applicable.

(c) Time, place, manner, and conditions
of sale. The time, place, manner, and
conditions of sale of property seized by
levy shall be as follows:

(1) Time and place of sale—(i) In gen-
eral. The time of sale shall not be less
than 10 days nor more than 40 days
from the time of giving public notice
under 26 U.S.C. 6335(b) (see paragraph
(b) of this section). The place of sale
shall be within the county in which the
property is seized, except that if it ap-
pears to the regional director (compli-
ance) under whose supervision the sei-
zure was made that substantially high-
er bids may be obtained for the prop-
erty if the sale is held at a place out-
side such county, the regional director
(compliance) may order that the sale
be held in such other place. The sale
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shall be held at the time and place
stated in the notice of sale.

(i) Right to request sale of seized prop-
erty within 60 days. The owner of any
property seized by levy may request
that the regional director (compliance)
sell such property within 60 days after
such request (or within such longer pe-
riod as may be specified by the owner).
The regional director (compliance)
shall comply with such request unless
it is determined (and the owner is noti-
fied within such period) that such com-
pliance would not be in the best inter-
ests of the United States.

(2) Adjournment of sale. When it ap-
pears to the regional director (compli-
ance) that an adjournment of the sale
will best serve the interest of the
United States or that of the taxpayer,
the regional director (compliance) may
adjourn, or cause the ATF officer con-
ducting the sale to adjourn, the sale
from time to time, but the date of the
sale shall not be later than one month
after the date fixed in the original no-
tice of sale.

(3) Minimum price. (i) Before the sale
of property seized by levy, the regional
director (compliance) shall determine:

(A) A minimum price, taking into ac-
count the expenses of levy and sale, for
which the property shall be sold, and

(B) Whether the purchase of such
property by the United States at such
minimum price would be in the best in-
terest of the United States.

If, at the sale, one or more persons
offer to purchase such property for not
less than the amount of the minimum
price, the property shall be declared to
be sold to the highest bidder. If no per-
son offers for such property at the sale
the amount of the minimum price and
the regional director (compliance) has
determined that the purchase of such
property by the United States would be
in the best interest of the United
States, the property shall be declared
to be sold to the United States at such
minimum price. If, at the sale, the
property is not declared sold to the
highest bidder or the United States,
the property shall be released to the
owner thereof and the expense of the
levy and sale shall be added to the
amount of tax for the collection of
which the levy was made. Any property
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released to the owner under these cir-
cumstances shall remain subject to any
lien imposed by 26 U.S.C. chapter 64,
subchapter C.

(if) The ATF officer conducting the
sale shall either announce the min-
imum price before the sale begins or
defer announcement of the minimum
price until after the receipt of the
highest bid, and, if the highest bid is
greater than the minimum price, no
announcement of the minimum price
shall be made.

(4) Offering of property—(i) Sale of in-
divisible property. If any property levied
upon is not divisible, so as to enable
the regional director (compliance) by
sale of a part thereof to raise the whole
amount of the tax and expenses of levy
and sale, the whole of such property
shall be sold. For application of surplus
proceeds of sale, see 26 U.S.C. 6342(b).

(ii) Separately, in groups, or in the ag-
gregate. The seized property may be of-
fered for sale:

(A) As separate items, or

(B) As groups of items, or

(C) In the aggregate, or

(D) Both as separate items (or in
groups) and in the aggregate. In such
cases, the property shall be sold under
the method which produces the highest
aggregate amount.

The regional director (compliance)
shall select whichever of the foregoing
methods of offering the property for
sale as is most feasible under all the
facts and circumstances of the case, ex-
cept that if the property to be sold in-
cludes both real and personal property,
only the personal property may be
grouped for the purpose of offering
such property for sale. However, real
and personal property may be offered
for sale in the aggregate, provided the
real property, as separate items, and
the personal as a group, or as groups,
or as separate items, are first offered
separately.

(iii) Condition of title and of property.
Only the right, title, and interest of
the delinquent taxpayer in and to the
property seized shall be offered for
sale, and such interest shall be offered
subject to any prior outstanding mort-
gages, encumbrances, or other liens in
favor of third parties which are valid as
against the delinquent taxpayer and
are superior to the lien of the United
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States. All seized property shall be of-
fered for sale ‘‘as is” and ‘“‘where is”’
and without recourse against the
United States. No guaranty or war-
ranty, express or implied, shall be
made by the ATF officer offering the
property for sale, as to the validity of
the title, quality, quantity, weight,
size, or condition of any of the prop-
erty, or its fitness for any use or pur-
pose. No claim shall be considered for
allowance or adjustment or for rescis-
sion of the sale based upon failure of
the property to conform with any rep-
resentation, express or implied.

(iv) Terms of payment. The property
shall be offered for sale upon whichever
of the following terms is fixed by the
regional director (compliance) in the
public notice of sale:

(A) Payment in full upon acceptance
of the highest bid, without regard to
the amount of such bid, or

(B) If the aggregate price of all prop-
erty purchased by a successful bidder
at the sale is more than $200, an initial
payment of $200 or 20 percent of the
purchase price, whichever is the great-
er, and payment of the balance (includ-
ing all costs incurred for the protection
or preservation of the property subse-
quent to the sale and prior to final pay-
ment) within a specified period, not to
exceed 1 month from the date of the
sale.

(5) Method of sale. The regional direc-
tor (compliance) shall sell the property
either:

(i) At public auction, at which open
competitive bids shall be received, or

(ii) At public sale under sealed bids.
The following rules, in addition to the
other rules provided in this paragraph,
shall be applicable to public sale under
sealed bids:

(A) Invitation to bidders. Bids shall be
solicited through a public notice of
sale.

(B) Form for use by bidders. A bid shall
be submitted on a form which will be
furnished by the regional director
(compliance) upon request. The form
shall be completed in accordance with
the instructions thereon.

(C) Remittance with bid. If the total
bid is $200 or less, the full amount of
the bid shall be submitted therewith. If
the total bid is more than $200, 20 per-
cent of such bid or $200, whichever is
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greater, shall be submitted therewith.
(In the case of alternative bids sub-
mitted by the same bidder for items of
property offered separately, or groups,
or in the aggregate, the bidder shall
remit the full amount of the highest al-
ternative bid submitted, if the bid is
$200 or less. If the highest alternative
bid submitted is more than $200, the
bidder shall remit 20 percent of the
highest alternative bid or $200, which-
ever is greater.) Such remittance shall
be by a certified, cashier’s, or treas-
urer’s check drawn on any bank or
trust company incorporated under the
laws of the United States or under the
laws of any State, Territory, or posses-
sion of the United States, or by a U.S.
postal, bank, express, or telegraph
money order.

(D) Time for receiving and opening bids.
Each bid shall be submitted in a se-
curely sealed envelope. The bidder
shall indicate in the upper left hand
corner of the envelope the bidder’s
name and address and the time and
place of sale as announced in the public
notice of sale. A bid will not be consid-
ered unless it is received by the AFT
officer conducting the sale prior to the
opening of the bids. The bids will be
opened at the time and place stated in
the notice or sale, or at the time fixed
in the announcement of the adjourn-
ment of the sale.

(E) Consideration of bids. The public
notice of sale shall specify whether the
property is to be sold separately, by
groups, or in the aggregate or by a
combination of these methods, as pro-
vided in paragraph (c)(4)(ii) of this sec-
tion. If the notice specifies an alter-
native method, bidders may submit
bids under one or more of the alter-
natives. In case of error in the exten-
sion of prices in any bid, the unit price
will govern. The ATF officer con-
ducting the sale shall have the right to
waive any technical defects in a bid. In
the event two or more highest bids are
equal in amount, the ATF officer con-
ducting the sale shall determine the
successful bidder by drawing lots. After
the opening, examination, and consid-
eration of all bids, the ATF officer con-
ducting the sale shall announce the
amount of the highest bid or bids and
the name of the successful bidder or
bidders. Any remittance submitted in
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connection with an unsuccessful bid
shall be returned at the conclusion of
the sale.

(F) Withdrawal of bids. A bid may be
withdrawn on written or telegraphic
request received from the bidder prior
to the time fixed for opening the bids.
A technical defect in a bid confers no
right on the bidder for the withdrawal
of his bid after it has been opened.

(6) Payment of bid price. All payments
for property sold under this section
shall be made by cash or by a certified,
cashier’s, or treasurer’s check drawn
on any bank or trust company incor-
porated under the laws of the United
States, or under the laws of any State,
Territory, or possession of the United
States, or by a U.S. postal, bank, ex-
press, or telegraph money order. If pay-
ment in full is required upon accept-
ance of the highest bid, the payment
shall be made at such time. If deferred
payment is permitted, the initial pay-
ment shall be made upon acceptance of
the bid, and the balance shall be paid
on or before the date fixed for payment
thereof. Any remittance submitted
with a successful sealed bid shall be ap-
plied toward the purchase price.

(7) Delivery and removal of personal
property. Responsibility of the United
States for the protection or preserva-
tion of seized personal property shall
cease immediately upon acceptance of
the highest bid. The risk of loss is on
the purchaser of personal property
upon acceptance of his bid. Possession
of any personal property shall not be
delivered to the purchaser until the
purchase price has been paid in full. If
payment of part of the purchase price
for personal property is deferred, the
United States will retain possession of
such property as security for the pay-
ment of the balance of the purchase
price and, as agent for the purchaser,
will cause the property to be cared for
until the purchase price has been paid
in full or the sale is declared null and
void for failure to make full payment
of the purchase price. In such case, all
charges and expenses incurred in car-
ing for the property after the accept-
ance of the bid shall be borne by the
purchaser.

(8) Default in payment. If payment in
full is required upon acceptance of the
bid and is not then and there paid, the
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ATF officer conducting the sale shall
forthwith proceed again to sell the
property in the manner provided in 26
U.S.C. 6335(e) and this section. If the
conditions of the sale permit part of
the payment to be deferred, and if such
part is not paid within the prescribed
period, suit may be instituted against
the purchaser for the purchase price or
such part thereof as has not been paid,
together with interest at the rate of 6
percent per annum from the date of the
sale; or, in the discretion of the re-
gional director (compliance), the sale
may be declared by the regional direc-
tor (compliance) to be null and void for
failure to make full payment of the
purchase price and the property may
again be advertised and sold as pro-
vided in 26 U.S.C. 6335(b), (c), and (e)
and this section. In the event of such
readvertisement and sale, any new pur-
chaser shall receive such property or
rights to property free and clear of any
claim or right of the former defaulting
purchaser, of any nature whatsover,
and the amount paid upon the bid price
by such defaulting purchaser shall be
forfeited to the United States.

(26 U.S.C. 6335)

§70.182 Disposition of personal prop-
erty acquired by the United States.

(a) Sale—(1) In general. Any personal
property (except bonds, notes, checks,
and other securities) acquired by the
United States in payment of or as secu-
rity for debts arising under the inter-
nal revenue laws may be sold by the re-
gional director (compliance) who ac-
quired such property for the United
States. United States saving bonds
shall not be sold by the regional direc-
tor (compliance), but shall be trans-
ferred to the appropriate office of the
Treasury Department for redemption.
Other bonds, notes, checks, and other
securities shall be disposed of in ac-
cordance with instructions issued by
the Director.

(2) Time, place, manner and terms of
sale. The time, place, manner and
terms of sale of personal property ac-
quired for the United States shall be as
follows:

(i) Time, notice, and place of sale. The
property may be sold at any time after
it has been acquired by the United
States. A public notice of sale shall be
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posted at the post office nearest the
place of sale and in at least two other
public places. The notice shall specify
the property to be sold and the time,
place, manner, and conditions of sale.
In addition, the regional director (com-
pliance) may use such other methods of
advertising as the regional director
(compliance) believes will result in ob-
taining the highest price for the prop-
erty. The place of sale shall be within
the region where the property was
originally acquired by the United
States. However, if the regional direc-
tor (compliance) believes that a sub-
stantially higher price may be ob-
tained, the sale may be held outside
the region.

(ii) Rejection of bids and adjournment
of sale. The ATF officer conducting the
sale reserves the right to reject any
and all bids and withdraw the property
from the sale. When it appears to the
ATF officer conducting the sale that
an adjournment of the sale will best
serve the interest of the United States,
that officer may order the sale ad-
journed from time to time. If the sale
is adjourned for more than 30 days in
the aggregate, public notice of the sale
must again be given in accordance with
paragraph (a)(2)(i) of this section.

(iii) Liquidated damages. The notice
shall state whether, in the case of de-
fault in payment of the bid price, any
amount deposited with the United
States will be retained as liquidated
damages. In case liquidated damages
are provided, the amount thereof shall
not exceed $200.

(3) Agreement to bid. The regional di-
rector (compliance) may, before giving
notice of sale, solicit offers from pro-
spective bidders and enter into agree-
ments with such persons that they will
bid at least a specified amount in case
the property is offered for sale. In such
cases, the regional director (compli-
ance) may also require such persons to
make deposits to secure the perform-
ance of their agreements. Any such de-
posit, but not more than $200, shall be
retained as liquidated damages in case
such person fails to bid the specified
amount and the property is not sold for
as much as the amount specified in
such agreement.

(4) Terms of payment. The property
shall be offered for sale upon whichever
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of the following terms is fixed by the
regional director (compliance) in the
public notice of sale:

(i) Payment in full upon acceptance
of the highest bid, without regard to
the amount of such bid, or

(ii) If the aggregate price of all prop-
erty purchased by a successful bidder
at the sale is more than $200, an initial
payment of $200 or 20 percent of the
purchase price, whichever is the great-
er, and payment of the balance (includ-
ing all costs incurred for the protection
or preservation of the property subse-
quent to the sale and prior to final pay-
ment) within a specified period, not to
exceed one month from the date of the
sale.

(5) Method of sale. The property may
be sold either:

(i) At public auction, at which open
competitive bids shall be received, or

(ii) At public sale under sealed bids.

(6) Sales under sealed bids. The fol-
lowing rules, in addition to the other
rules provided in this paragraph, shall
be applicable to public sales under
sealed bids.

(i) Invitation to bidders. Bids shall be
solicited through a public notice of
sale.

(i) Form for use by bidders. A bid shall
be submitted on a form which will be
furnished by the regional director
(compliance) upon request. The form
shall be completed in accordance with
the instructions thereon.

(iii) Remittance with bid. If the total
bid is $200 or less, the full amount of
the bid shall be submitted therewith. If
the total bid is more than $200, 20 per-
cent of such bid or $200, whichever is
greater, shall be submitted therewith.
Such remittance shall be by a certified,
cashier’s, or treasurer’s check drawn
on any bank or trust company incor-
porated under the laws of the United
States or under the laws of any State,
Territory, or possession of the United
States, or by a U.S. postal, bank, ex-
press, or telegraph money order.

(iv) Time for receiving and opening
bids. Each bid shall be submitted in a
securely sealed envelope. The bidder
shall indicate in the upper left hand
corner of the envelope the bidder’s
name and address and the time and
place of sale as announced in the public
notice of sale. A bid will not be consid-
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ered unless it is received by the ATF
officer conducting the sale prior to the
opening of the bids. The bids will be
opened at the time and place stated in
the notice of sale, or at the time fixed
in the announcement of the adjourn-
ment of the sale.

(v) Consideration of bids. The ATF of-
ficer conducting the sale shall have the
right to waive any technical defects in
a bid. After the opening, examination,
and consideration of all bids, the ATF
officer conducting the sale shall an-
nounce the amount of the highest bid
or bids and the name of the successful
bidder or bidders, unless in the opinion
of the officer a higher price can be ob-
tained for the property than has been
bid. In the event the highest bids are
equal in amount (and unless in the
opinion of the ATF officer conducting
the sale a higher price can be obtained
for the property than has been bid), the
officer shall determine the successful
bidder by drawing lots. Any remittance
submitted in connection with an un-
successful bid shall be returned to the
bidder at the conclusion of the sale.

(vi) Withdrawal of bids. A bid may be
withdrawn on written or telegraphic
request received from the bidder prior
to the time fixed for opening the bids.
A technical defect in a bid confers no
right on the bidder for the withdrawal
of the bid after it has been opened.

(7) Payment of bid price. All payments
for property sold pursuant to this sec-
tion shall be made by cash or by a cer-
tified, cashier’s or treasurer’s check
drawn on any bank or trust company
incorporated under the laws of the
United States or under the laws of any
State, Territory, or possession of the
United States, or by a U.S. postal,
bank, express, or telegraph money
order. If payment in full is required
upon acceptance of the highest bid, the
payment shall be made at such time. If
payment in full is not made at such
time, the ATF officer conducting the
sale may forthwith proceed again to
sell the property in the manner pro-
vided in paragraph (a)(5) of this sec-
tion. If deferred payment is permitted,
the initial payment shall be made upon
acceptance of the bid, and the balance
shall be paid on or before the date fixed
for payment thereof. Any remittance
submitted with a successful sealed bid

835



§70.183

shall be applied toward the purchase
price.

(8) Delivery and removal of personal
property. The risk of loss is on the pur-
chaser of the property upon acceptance
of the purchaser’s bid. Possession of
any property shall not be delivered to
the purchaser until the purchase price
has been paid in full. If payment of
part of the purchase price for the prop-
erty is deferred, the United States will
retain possession of such property as
security for the payment of the balance
of the purchase price and, as agent for
the purchaser, will cause the property
to be cared for until the purchase price
has been paid is full or the sale in de-
clared null and void for failure to make
full payment of the purchase price. In
such case, all charges and expenses in-
curred in caring for the property after
acceptance of the bid shall be borne by
the purchaser.

(9) Certificate of sale. The ATF officer
conducting the sale shall issue a cer-
tificate of sale to the purchaser upon
payment in full of the purchase price.

(b) Accounting. In case of the resale of
such property, the proceeds of the sale
shall be paid into the Treasury as in-
ternal revenue collections and there
shall be rendered by the regional direc-
tor (compliance) a distinct account of
all charges incurred in such sale. For
additional accounting rules, see 26
U.S.C. 7809.

(26 U.S.C. 7505)

§70.183 Administration and disposi-
tion of real estate acquired by the
United States.

(a) Persons charged with. The regional
director (compliance) for the region in
which the property is situated shall
have charge of all real estate which has
been or shall be assigned, set off, or
otherwise conveyed by purchase or oth-
erwise to the United States in payment
of debts or penalties arising under pro-
visions of 26 U.S.C. enforced and ad-
ministered by the Bureau or which has
been or shall be vested in the United
States by mortgage, or other security
for payment of such debts, or which
has been redeemed by the United
States, or which has been or shall be
acquired by the United States for pay-
ment of or as security for debts arising
under provisions of 26 U.S.C. enforced
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and administered by the Bureau, and of
all trusts created for the use of the
United States in payment of such debts
due the United States.

(b) Sale. The regional director (com-
pliance) for the region in which the
property is situated may sell any real
estate owned or held by the United
States as aforesaid, subject to the fol-
lowing rules:

(1) Property purchased at sale under
levy. If the property was acquired as a
result of being declared purchased for
the United States at a sale under 26
U.S.C. 6335, relating to sale of seized
property, the property shall not be sold
until after the expiration of 180 days
after such sale under levy.

(2) Notice of sale. A notice of sale shall
be published in some newspaper pub-
lished or generally circulated within
the county where the property is situ-
ated, or a notice shall be posted at the
post office nearest the place where the
property is situated and in at least two
other public places. The notice shall
specify the property to be sold and the
time, place, manner and conditions of
sale. In addition, the regional director
(compliance) may use other methods of
advertising and of giving notice of the
sale if the regional director (compli-
ance) believes such methods will en-
hance the possibility of obtaining a
higher price for the property.

(3) Time and place of sale. The time of
the sale shall be not less than 20 days
from the date of giving public notice of
sale under paragraph (b)(2) of this sec-
tion. The place of sale shall be within
the county where the property is situ-
ated. However, if the regional director
(compliance) believes a substantially
better price may be obtained, the sale
may be held outside such county.

(4) Rejection of bids and adjournment of
sale. The ATF officer conducting the
sale reserves the right to reject any
and all bids and withdraw the property
from the sale. When it appears to the
ATF officer conducting the sale that
an adjournment of the sale will best
serve the interest of the United States,
that officer may order the sale ad-
journed from time to time. If the sale
is adjourned for more than 30 days in
the aggregate, public notice of the sale
must be given again in accordance with
paragraph (b)(2) of this section.
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(5) Liguidated damages. The notice
shall state whether, in the cae of de-
fault in payment of the bid price, any
amount deposited with the United
States will be retained as liquidated
damages. In case liquidated damages
are provided, the amount thereof shall
not exceed $200.

(6) Agreement to bid. The regional di-
rector (compliance) may, before giving
notice of sale, solicit offers from pro-
spective bidders and enter into agree-
ments with such persons that they will
bid at least a specified amount in case
the property is offered for sale. In such
cases, the regional director (compli-
ance) may also require such persons to
make deposits to secure the perform-
ance of their agreements. Any such de-
posit, but not more than $200, shall be
retained as liquidated damages in case
such person fails to bid the specified
amount and the property is not sold for
as much as the amount specified in
such agreement.

(7) Terms. The property shall be of-
fered for sale upon whichever of the fol-
lowing terms is fixed by the regional
director (compliance) in the public no-
tice of sale:

(i) Payments in full upon acceptance
of the highest bid, or

(ii) If the price of the property pur-
chased by a successful bidder at the
sale is more than $200, an initial pay-
ment of $200 or 20 percent of the pur-
chase price, whichever is the greater,
and payment of the balance within a
specified period, not to exceed one
month from the date of the sale.

(8) Method of sale. The property may
be sold either:

(i) At public auction, at which open
competitive bids shall be received, or

(ii) At public sale under sealed bids.

(9) Sales under sealed bids. The fol-
lowing rules, in addition to the other
rules provided in this paragraph (b),
shall be applicable to public sales
under sealed bids.

(i) Invitation to bidders. Bids shall be
solicited through a public notice of
sale.

(i) Form for use by bidders. A bid shall
be submitted on a form which will be
furnished by the regional director
(compliance) upon request. The form
shall be completed in accordance with
the instructions thereon.
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(iii) Remittance with bid. If the total
bid is $200 or less, the full amount of
the bid shall be submitted therewith. If
the total bid is more than $200, 20 per-
cent of such bid or $200, whichever is
greater, shall be submitted therewith.
Such remittance shall be by a certified,
cashier’s, or treasurer’s check drawn
on any bank or trust company incor-
porated under the laws of the United
States or under the laws of any State,
Territory, or possession of the United
States, or by a U.S. postal, bank, ex-
press, or telegraph money order.

(iv) Time for receiving and opening
bids. Each bid shall be submitted in a
securely sealed envelope. The bidder
shall indicate in the upper left hand
corner of the envelope the bidder’s
name and address and the time and
place of sale as announced in the public
notice of sale. A bid shall not be con-
sidered unless it is received by the ATF
officer conducting the sale prior to the
opening of the bids. The bids will be
opened at the time and place stated in
the notice of sale, or at the time fixed
in the announcement of the adjourn-
ment of the sale.

(v) Consideration of bids. The ATF of-
ficer conducting the sale shall have the
right to waive any technical defects in
a bid. After the opening, examination,
and consideration of all bids, the ATF
officer conducting the sale shall an-
nounce the amount of the highest bid
or bids and the name of the successful
bidder or bidders, unless in the opinion
of the officer a higher price can be ob-
tained for the property than has been
bid. In the event the highest bids are
equal in amount (and unless in the
opinion of the ATF officer conducting
the sale a higher price can be obtained
for the property than has been bid), the
officer shall determine the successful
bidder by drawing lots. Any remittance
submitted in connection with an un-
successful bid shall be returned to the
bidder at the conclusion of the sale.

(vi) Withdrawal of bid. A bid may be
withdrawn on written or telegraphic
request received from the bidder prior
to the time fixed for opening the bids.
A technical defect in a bid confers no
right on the bidder for the withdrawal
of the bid after it has been opened.

(10) Payment of bid price. All pay-
ments for property sold pursuant to
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this section shall be made by cash or
by a certified cashier’s or treasurer’s
check drawn on any bank or trust com-
pany incorporated under the laws of
the United States or under the laws of
any State, Territory, or possession of
the United States, or by a U.S. postal,
bank, express, or telegraph money
order. If payment in full is required
upon acceptance of the highest bid, the
payment shall be made at such time. If
payment in full is not made at such
time, the ATF officer conducting the
sale may forthwith proceed again to
sell the property in the manner pro-
vided in paragraph (b)(8) of this sec-
tion. If deferred payment is permitted,
the initial payment shall be made upon
acceptance of the bid, and the balance
shall be paid on or before the date fixed
for payment thereof. Any remittance
submitted with a successful sealed bid
shall be applied toward the purchase
price.

(11) Deed. Upon payment in full of the
purchase price, the regional director
(compliance) shall execute a quitclaim
deed to the purchaser.

(c) Lease. Until real estate is sold, the
regional director (compliance) for the
region in which the property is situ-
ated may lease such property.

(d) Release to debtor. In cases where
real estate has or may become the
property of the United States by con-
veyance or otherwise, in payment of or
as security for a debt arising under the
laws relating to internal revenue, and
such debt shall have been paid, to-
gether with the interest thereon (at
the rate of 1 percent per month), to the
United States within 2 years from the
date of the acquisition of such real es-
tate, the regional director (compliance)
for the region in which the property is
located may release by deed or other-
wise convey such real estate to the
debtor from whom it was taken, or to
the debtor’s heirs or other legal rep-
resentatives. If property is declared
purchased by the United States under
26 U.S.C. 6335, then, for the purpose of
this paragraph, the date of such dec-
laration shall be deemed to be the date
of acquisition of such real estate.

(e) Accounting. The regional director
(compliance) for the region in which
the property is situated shall, in ac-
cordance with 26 U.S.C. 7809, account
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for the proceeds of all sales or leases of
the property and all expenses con-
nected with the maintenance, sale, or
lease of the property.

(f) Authority of Director. Notwith-
standing the other paragraphs of this
section, the Director may, when the
Director deems it advisable, take
charge of and assume responsibility for
any real estate to which this section is
applicable. In such case, the Director
will notify in writing the regional di-
rector (compliance) for the region in
which the property is situated. In any
case where a single parcel of real estate
is situated in more than one region,
the Director may designate in writing
a regional director (compliance) who
shall have charge of and be responsible
for the entire property.

(26 U.S.C. 7506)

§70.184 Disposition of
goods.

(a) Appraisal of certain seized property.
If the regional director (compliance)
determines that any property seized by
levy is liable to perish or become
greatly reduced in price or value by
keeping, or that such property cannot
be kept without great expense, the re-
gional director (compliance) shall ap-
praise the value of such property and
return it to the owner if the owner
complies with the conditions pre-
scribed in paragraph (b) of this section
or, if the owner does not comply with
such conditions, dispose of the prop-
erty in accordance with paragraph (c)
of this section.

(b) Return to owner. If the owner of
the property can be readily found, the
regional director (compliance) shall
give the owner written notice of the re-
gional director (compliance)’s deter-
mination of the appraised value of the
property. However, if the regional di-
rector (compliance) determines that
the circumstances require immediate
action, the regional director (compli-
ance) may give the owner an oral no-
tice of the determination of the ap-
praised value of the property, which
notice shall be confirmed in writing
prior to sale. The property shall be re-
turned to the owner if, within the time
specified in the notice, the owner:

perishable
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(1) Pays to the regional director
(compliance) an amount equal to the
appraised value, or

(2) Gives an acceptable bond as pre-
scribed by 26 U.S.C. 7101 and §70.281 of
this part. Such bond shall be in an
amount not less than the appraised
value of the property and shall be con-
ditioned upon the payment of such
amount at such time as the regional di-
rector (compliance) determines to be
appropriate in the circumstances.

(c) Immediate sale. If the owner does
not pay the amount of the appraised
value of the seized property within the
time specified in the notice, or furnish
bond as provided in paragraph (b) of
this section within such time, the re-
gional director (compliance) shall as
soon as practicable make public sale of
the property in accordance with the
following terms and conditions:

(1) Notice of sale. If the owner can
readily be found, a notice shall be
given to the owner. A notice of sale
also shall be posted in two public
places in the county which the prop-
erty is to be sold. The notice shall
specify the time and place of sale, the
property to be sold, and the manner
and conditions of sale. The regional di-
rector (compliance) may give such
other notice and in such other manner
as the regional director (compliance)
deems advisable under the cir-
cumstances.

(2) Sale. The property shall be sold at
public auction to the higher bidder.

(3) Terms. The purchase price shall be
paid in full upon acceptance of the
highest bid. The payment shall be
made by cash, or by a certified, cash-
ier’s or treasurer’s check drawn on any
bank or trust company incorporated
under the laws of the United States or
under the laws of any State, Territory,
or possession of the United States, or
by a U.S. postal, bank, express, or tele-
graph money order.

(26 U.S.C. 6336)

§70.185 Certificate of sale; deed of real
property.

(a) Certificate of sale. In the case of
property sold as provided in 26 U.S.C.
6335 (relating to sale of seized prop-
erty), the regional director (compli-
ance) shall give to the puchaser’s a cer-
tificate of sale upon payment in full of

§70.186

the purchase price. A certificate of sale
of real property shall set forth the real
property purchased, for whose taxes
the same was sold, the name of the pur-
chaser, and the price paid therefor.

(b) Deed to real property. In case of
any real property sold as provided in 26
U.S.C. 6335 and not redeemed in the
manner and within the time prescribed
in 26 U.S.C. 6337, the regional director
(compliance) shall execute (in accord-
ance with the laws of the State in
which the real property is situated per-
taining to sales of real property under
execution) to the purchaser of such
real property at the sale or his assigns,
upon surrender of the certificate of
sale, a deed of the real property so pur-
chased, reciting the facts set forth in
the certificate.

(c) Deed to real property purchased by
the United States. If real property is de-
clared purchased by the United States
at a sale pursuant to 26 U.S.C. 6335, the
regional director (compliance) shall at
the proper time execute a deed therefor
and shall, without delay, cause the
deed to be duly recorded in the proper
registry of deeds.

(26 U.S.C. 6338)

§70.186 Legal effect of certificate of
sale of personal property and deed
of real property.

(a) Certificate of sale of property other
than real property. In all cases of sale
pursuant to 26 U.S.C. 6335 of property
(other than real property), the certifi-
cate of such sale.

(1) As evidence. Shall be prima facie
evidence of the right of the officer to
make such sale, and conclusive evi-
dence of the regularity of the officer’s
proceedings in making the sale; and

(2) As conveyance. Shall transfer to
the purchaser all right, title, and inter-
est of the party delinquent in and to
the property sold; and

(3) As authority for transfer of cor-
porate stock. If such property consists
of corporate stocks, shall be notice,
when received, to any corporation,
company, or association of such trans-
fer, and shall be authority to such cor-
poration, company, or association to
record the transfer on its books and
records in the same manner as if the
stocks were transferred or assigned by
the party holding the stock certificate,
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in lieu of any original or prior certifi-
cate, which shall be void, whether can-
celed or not; and

(4) As receipts. If the subject of sale is
securities or other evidence of debt,
shall be a good and valid receipt to the
person holding the certificate of sale as
against any person holding or claiming
to hold possession of such securities or
other evidences of debt; and

(5) As authority for transfer of title to
motor vehicle. If such property consists
of a motor vehicle, shall be notice,
when received, to any public offical
charged with the registration of title
to motor vehicles, of such tranfer and
shall be authority to such official to
record the transfer on his books and
records in the same manner as if the
certificate of title to such motor vehi-
cle were transferred or assigned by the
party holding the certificate of title, in
lieu of any original or prior certificate,
which shall be null and void, whether
canceled or not.

(b) Deed to real property. In the case of
the sale of real property pursuant to 26
U.S.C. 6335:

(1) Deed as evidence. The deed of sale
given pursuant to 26 U.S.C. 6338 shall
be prima facie evidence of the facts
therein stated; and

(2) Deed as conveyance of title. If the
proceedings of the regional director
(compliance as set forth have been sub-
stantially in accordance with the pro-
visions of law, such deed shall be con-
sidered and operate as a conveyance of
all the right, title, and interest the
party delinquent had in and to the real
property thus sold at the time the lien
of the United States attached thereto.

(c) Effect of junior encumbrances. A
certificate of sale of personal property
given or a deed to real property exe-
cuted pursuant to 26 U.S.C. 6338 dis-
charges the property from all liens, en-
cumbrances, and titles over which the
lien of the United States, with respect
to which the levy was made, has pri-
ority. For example, a mortgage on real
property executed after a notice of a
Federal tax lien has been filed is extin-
guished when the regional director
(compliance) executes a deed to the
real property to a purhcaser thereof at
a sale pursuant to 26 U.S.C. 6335 fol-
lowing the seizure of the property by
the United States. The proceeds of such
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a sale are distributed in accordance
with priority of the liens, encum-
brances, or titles. See 26 U.S.C. 6342(b)
and 7426(a)(2) and 8870.170 and
70.207(a)(2) of this part with respect to
surplus proceeds.

(26 U.S.C. 6339)

§70.187 Records of sale.

(a) Requirement. Each regional direc-
tor (compliance) shall make a record of
all sales under 26 U.S.C. 6335 of real
property situated within that region
and of redemptions of such property.
The records shall set forth the tax for
which any such sale was made, the
dates of seizures and sale, the name of
the party assessed and all proceedings
in making such sale, the amount of ex-
penses, the names of the purchasers,
and the date of the deed. In the case of
redemption of the property, the records
shall additionally set forth the date of
such redemption and of the transfer of
the certificate of sale, the amount of
the redemption price, and the name of
the party to whom such redemption
price was paid. The orginal record shall
be retained by the Chief, Tax Proc-
essing Center.

(b) Copy as evidence. A copy of such
record, or any part thereof, certified by
the Chief, Tax Processing Center shall
be evidence in any court of the truth of
the facts therein stated.

(26 U.S.C. 6340)

§70.188 Expense of levy and sale.

The regional director (compliance)
shall determine the expenses to be al-
lowed in all cases of levy and sale.
Such expenses shall include the ex-
penses of protection and preservation
of the property during the period sub-
sequent to the levy, as well as the ac-
tual expenses incurred in connection
with the sale thereof. In case real and
personal property (or several tracts of
real property) are sold in the aggre-
gate, the regional director (compli-
ance) shall properly apportion the ex-
penses to the real property (or to each
tract).

(26 U.S.C. 6341)
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JUDICIAL PROCEEDINGS

Civil Action by the United States

SOURCE: Sections 70.191 through 70.193
added by T.D. ATF-301, 55 FR 47633, Nov. 14,
1990.

§70.191 Authorization.

(a) In general. No civil action for the
collection or recovery of taxes, or of
any fine, penalty, or forfeiture (with
respect to the provisions of 26 U.S.C.
enforced and administered by the Bu-
reau) shall be commenced unless the
Director, Bureau of Alcohol, Tobacco
and Firearms, or designated delegate,
or the Chief Counsel for the Bureau, or
designated delegate, directs that the
action be commenced.

(b) Property held by banks. The Direc-
tor shall not authorize or sanction any
civil action for the collection or recov-
ery of taxes, or of any fine, penalty, or
forfeiture, from any deposits held in a
foreign office of a bank engaged in the
banking business in the United States
or a possession of the United States un-
less the Director believes:

(1) That the taxpayer is within the
jurisdiction of a U.S. court at the time
the civil action is authorized or sanc-
tioned and that the bank is in posses-
sion of (or obligated with respect to)
deposits of the taxpayer in an office of
the bank outside the United States or
a possession of the United States; or

(2) That the taxpayer is not within
the jurisdiction of a U.S. court at the
time the civil action is authorized or
sanctioned, that the bank is in posses-
sion of (or obligated with respect to)
deposits of the taxpayer in an office of
the bank outside the United States or
a possession of the United States, and
that such deposits consist, in whole or
in part, of funds transferred from the
United States or a possession of the
United States in order to hinder or
delay the collection of a tax imposed
by the provisions of 26 U.S.C. enforced
and administered by the Bureau.

(26 U.S.C. 7401)
§70.192 Action to enforce lien or to
subject property to payment of tax.

(a) Civil actions. In any case where
there has been a refusal or neglect to
pay any tax (with respect to the provi-

§70.202

sions of 26 U.S.C. enforced and adminis-
tered by the Bureau) or to discharge
any liability in respect thereof, wheth-
er or not levy has been made, the At-
torney General or designated delegate
at the request of the Director, Bureau
of Alcohol, Tobacco and Firearms, or
the Chief Counsel for the Bureau or
designated delegate, may direct a civil
action to be filed in any court of the
United States to enforce the lien of the
United States under the Internal Rev-
enue Code with respect to such tax or
liability or to subject any property, of
whatever nature, of the delinquent, or
in which the delinquent has any right,
title or interest, to the payment of
such tax or liability. In any such pro-
ceeding, at the instance of the United
States, the court may appoint a re-
ceiver to enforce the lien, or, upon cer-
tification by the Director or the Chief
Counsel for the Bureau during the
pendency of such proceedings that it is
in the public interest, may appoint a
receiver with all the powers of a re-
ceiver in equity.

(b) Bid by the United States. If prop-
erty is sold to satisfy a first lien held
by the United States, the United
States may bid at the sale a sum which
does not exceed the amount of its lien
and the expenses of the sale. See also 31
U.S.C. 3715.

(26 U.S.C. 7403)

§70.193 Disposition of judgments and
moneys recovered.

All judgments and moneys recovered
or received for taxes, costs, forfeitures,
and penalties (with respect to the pro-
visions of 26 U.S.C. enforced and ad-
ministered by the Bureau) shall be paid
to the Bureau as collections of taxes
imposed under the provisions of 26
U.S.C. enforced and administered by
the Bureau.

(26 U.S.C. 7406)

Proceedings by Taxpayers and Third
Parties

SOURCE: Sections 70.202 through 70.213
added by T.D. ATF-301, 55 FR 47634, Nov. 14,
1990.

§70.202 Intervention.

If the United States is not a party to
a civil action or suit, the United States
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may intervene in such action or suit to
assert any lien arising under provisions
of 26 U.S.C. enforced and administered
by the Bureau on the property which is
the subject of such action or suit. The
provisions of 28 U.S.C. 2410 (except sub-
section (b)) and of 28 U.S.C. 1444 shall
apply in any case in which the United
States intervenes as if the United
States had originally been named a de-
fendant in such action or suit. If the
application of the United States to in-
tervene is denied, the adjudication in
such civil action or suit shall have no
effect upon such lien.

(26 U.S.C. 7424)

§70.203 Discharge of liens; scope and
application; judicial proceedings.

(@) In general. A tax lien of the
United States, or a title derived from
the enforcement of a tax lien of the
United States, may be discharged or di-
vested under local law only in the man-
ner prescribed in 28 U.S.C. 2410 or in
the manner prescribed in 26 U.S.C. 7425.
Title 26 U.S.C. 7425(a) contains provi-
sions relating to the discharge of a lien
when the United States is not joined as
a party in the judicial proceedings de-
scribed in subsection (a) of 28 U.S.C.
2410. These judicial proceedings are ple-
nary in nature and proceed on formal
pleadings. Title 26 U.S.C. 7425(b) con-
tains provisions relating to the dis-
charge of a lien or a title derived from
the enforcement of a lien in the event
of a nonjudicial sale with respect to
the property involved. Title 26 U.S.C.
7425(c) contains special rules relating
to the notice of sale requirements con-
tained in 26 U.S.C. 7425(b).

(b) Judicial proceedings—(1) In general.
Title 26 U.S.C. 7425(a) provides rules,
where the United States is not joined
as a party, to determine the effect of a
judgment in any civil action or suit de-
scribed in subsection (a) of 28 U.S.C.
2410 (relating to joinder of the United
States in certain proceedings), or a ju-
dicial sale pursuant to such a judg-
ment, with respect to property on
which the United States has or claims
a lien under the provisions of 26 U.S.C.
If the United States is improperly
named as a party to a judicial pro-
ceeding, the effect is the same as if the
United States were not joined.
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(2) Notice of lien filed when the pro-
ceeding is commenced. Where the United
States is not properly joined as a party
in the court proceeding and a notice of
lien has been filed in accordance with
26 U.S.C. 6323(f) or (g) in the place pro-
vided by law for such filing at the time
the action or suit is commenced, a
judgment or judicial sale pursuant to
such a judgment shall be made subject
to and without disturbing the lien of
the United States.

(3) Notice of lien not filed when the pro-
ceeding is commenced. Where the United
States is not joined as a party in the
court proceeding and either a notice of
lien has not been filed in accordance
with 26 U.S.C. 6323(f) or (g) in the palce
provided by law for such filing at the
time the action or suit is commenced,
or the law makes no provision for that
filing, a judgment or judicial sale pur-
suant to such a judgment shall have
the same effect with respect to the dis-
charge or divestment of the lien of the
United States as may be provided with
respect to these matters by the local
law of the place where the property is
situated.

(4) Proceeds of a judicial sale. If a judi-
cial sale of property pursuant to a
judgment in any civil action or suit to
which the United States is not a party
discharges a lien of the United States
arising under the provisions of 26
U.S.C., the United States may claim
the proceeds of the sale (exclusive of
costs) prior to the time that distribu-
tion of the proceeds is ordered. The
claim of the United States in such a
case is treated as having the same pri-
ority with respect to the proceeds as
the lien had with respect to the prop-
erty which was discharged from the
lien by the judicial sale.

(26 U.S.C. 7425(a))

§70.204 Discharge of liens; nonjudicial
sales.

(a) In general. Title 26 U.S.C. 7425(b)
contains provisions with respect to the
effect on the interest of the United
States in property in which the United
States has or claims a lien, or a title
derived from the enforcement of a lien,
of a sale made pursuant to:

(1) An instrument creating a lien on
the property sold.
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(2) A confession of judgment on the
obligation secured by an instrument
creating a lien on the property sold, or

(3) A statutory lien on the property
sold.

For purposes of this section, such a
sale is referred to as a ‘“‘nonjudicial
sale.” The term ‘“‘nonjudicial sale” in-
cludes, but is not limited to, the di-
vestment of the taxpayer’s interest in
property which occurs by operation of
law, by public or private sale, by for-
feiture, or by termination under provi-
sions contained in a contract for a deed
or a conditional sales contract. Under
26 U.S.C. 7425(b)(1), if a notice of lien is
filed in accordance with 26 U.S.C.
6323(f) or (g), or the title derived from
the enforcement of a lien is recorded as
provided by local law, more than 30
days before the date of sale and the ap-
propriate ATF official is not given no-
tice of the sale (in the manner pre-
scribed in §70.205 of this part), the sale
shall be made subject to and without
disturbing the lien or title of the
United States. Under 26 U.S.C.
7425(b)(2)(C), in any case in which no-
tice of the sale is given to the appro-
priate ATF official not less than 25
days prior to the date of sale (in the
manner prescribed in 26 U.S.C.
7425(c)(1)), the sale shall have the same
effect with respect to the discharge or
divestment of the lien or title as may
be provided by local law with respect
to other junior liens or other titles de-
rived from the enforcement of junior
liens. A nonjudicial sale pursuant to a
lien which is junior to a tax lien does
not divest the tax lien, even though no-
tice of the nonjudicial sale is given to
the appropriate ATF official. However,
under the provisions of 26 U.S.C. 6325(b)
and §70.150 of this part, designated ATF
officers may discharge the property
from a tax lien, including a tax lien
which is senior to another lien upon
the property.

(b) Date of sale. In the case of a non-
judicial sale subject to the provisions
of 26 U.S.C. 7425(b), in order to compute
any period of time determined with ref-
erence to the date of sale, the date of
sale shall be determined in accordance
with the following rules:

(1) In the case of divestment of junior
liens on property resulting directly
from a public sale, the date of sale is

§70.205

deemed to be the date the public sale is
held, regardless of the date under local
law on which junior liens on the prop-
erty are divested or the title to the
property is transferred.

(2) In the case of divestment of junior
liens on property resulting directly
from a private sale, the date of sale is
deemed to be the date title to the prop-
erty is transferred, regardless of the
date junior liens on the property are
divested under local law, and

(3) In the case of divestment of junior
liens on property not resulting directly
from a public or private sale, the date
of sale is deemed to be the date on
which junior liens on the property are
divested under local law. For provi-
sions relating to the right of redemp-
tion of the United States, see 26 U.S.C.
7425(d) and §70.206 of this part.

(26 U.S.C. 7425(b))

§70.205 Discharge of
rules.

(a) Notice of sale requirements—(1) In
general. Except in the case of the sale
of perishable goods described in para-
graph (c) of this section, a notice (as
described in paragraph (d) of this sec-
tion) of a nonjudicial sale shall be
given, in writing by registered or cer-
tified mail or by personal service, not
less than 25 days prior to the date of
sale (determined under the provisions
of §70.204(b) of this part), to the Chief,
Tax Processing Center. The provisions
of 26 U.S.C. 7502 (relating to timely
mailing treated as timely filing) and
7503 (relating to time for performance
of acts where the last day falls on Sat-
urday, Sunday, or legal holiday) apply
in the case of notices required to be
made under this paragraph.

(2) Postponement of scheduled sale—(i)
Where notice of sale is given. In the
event that notice of a sale is given in
accordance with paragraph (a)(1) of
this section, with respect to a sched-
uled sale which is postponed to a later
time or date, the seller of the property
is required to give notice of the post-
ponement to the Chief, Tax Processing
Center, in the same manner as is re-
quired under local law with respect to
other secured creditors. For example,
assume that in State M local law re-
quires that in the event of a postpone-
ment of a scheduled forclosure sale of

liens; special
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real property, an oral announcement of
the postponement at the place and
time of the scheduled sale constitutes
sufficient notice to secured creditors of
the postponement. Accordingly, if at
the place and time of a scheduled sale
in State M an oral announcement of
the postponement is made, the Bureau
is considered to have notice of the
postponement for the purpose of this
paragraph (a)(2).

(ii) Where noitce of sale is not given. In
the event that:

(A) Notice of a nonjudicial sale would
not be required under paragraph (a)(1)
of this section, if the sale were held on
the originally scheduled date,

(B) Because of a postponement of the
scheduled sale, more than 30 days
elapse between the originally sched-
uled date of the sale and the date of the
sale, and

(C) A notice of lien with respect to
the property to be sold is filed more
than 30 days before the date of the sale,
notice of the sale is required to be
given to the Chief, Tax Processing Cen-
ter in accordance with the provisions
of paragraph (a)(1) of this section. In
any case in which notice of sale is re-
quired to be given with respect to a
scheduled sale, and notice of the sale is
not given, any postponement of the
scheduled sale does not affect the
rights of the United States under 26
U.S.C. 7425(b).

(b) Consent to sale—(1) In general. Not-
withstanding the notice of sale provi-
sions of paragraph (a) of this section a
nonjudicial sale of property shall dis-
charge or divest the property of the
lien or title of the United States if the
Chief, Tax Processing Center consents
to the sale of the property free of the
lien or title. Pursuant to 26 U.S.C.
7425(c)(2), where adequate protection is
afforded the lien or title of the United
States, the Chief, Tax Processing Cen-
ter may, in that official’s discretion,
consent with respect to the sale of
property in appropriate cases. Such
consent shall be effective only if given
in writing and shall be subject to such
limitations and conditions as the Chief,
Tax Processing Center may require.
However, the Chief, Tax Processing
Center may not consent to a sale of
property under this section after the
date of sale, as determined under
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§70.204(b) of this part. For provisions
relating to the authority of the Chief,
Tax Processing Center and the regional
director (compliance) to release a lien
or discharge property subject to a tax
lien, see 26 U.S.C. 6325 and §70.150 of
this part.

(2) Application for consent. Any person
desiring the Chief, Tax Processing Cen-
ter’s consent to sell property free of a
tax lien or a title derived from the en-
forcement of a tax lien of the United
States in the property shall submit to
the Chief, Tax Processing Center a
written application, in triplicate, de-
claring that it is made under penalties
of perjury, and requesting that such
consent be given. The application shall
contain the information required in the
case of a noitice of sale, as set forth in
paragraph (d)(1) of this section, and, in
addition, shall contain a statement of
the reasons why the consent is desired.

(c) Sale of perishable goods—(1) In gen-
eral. A notice (as described in para-
graph (d) of this section) of a non-
judicial sale of perishable goods (as de-
fined in paragraph (c)(2) of this section)
shall be given in writing, by registered
or certified mail or delivered by per-
sonal service, at any time before the
sale, to the Chief, Tax Processing Cen-
ter. If a notice of a nonjudicial sale is
timely given in the manner described
in this paragraph the nonjudicial sale
shall discharge or divest the tax lien,
or a title derived from the enforcement
of a tax lien, of the United States in
the property. The provisions of 26
U.S.C. 7502 (relating to timely mailing
treated as timely filing) and 7503 (relat-
ing to time for performance of acts
where the last days falls on Saturday,
Sunday, or a legal holiday) apply in the
case of notices required to be made
under this paragraph. The seller of the
perishable goods shall hold the pro-
ceeds (exclusive of costs) of the sale as
a fund, for not less than 30 days after
the date of the sale, subject to the liens
and claims of the United States, in the
same manner and with the same pri-
ority as the liens and claims of the
United States had with respect to the
property sold. If the seller fails to hold
the proceeds of the sale in accordance
with the provisions of this paragraph
and if the Chief, Tax Processing Center
asserts a claim to the proceeds within
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30 days after the date of sale, the seller
shall be personally liable to the United
States for an amount equal to the
value of the interest of the United
States in the fund. However, even if the
proceeds of the sale are not so held by
the seller, but all the other provisions
of this paragraph are satisfied, the
buyer of the property at the sale takes
the property free of the liens and
claims of the United States. In the
event of a postponement of the sched-
uled sale of perishable goods, the seller
is not required to notify the Chief, Tax
Processing Center of the postpone-
ment. For provisions relating to the
authority of the Chief, Tax Processing
Center and the regional director (com-
pliance) to release a lien or discharge
property subject to a tax lien, see 26
U.S.C. 6325 and §70.150 of this part.

(2) Definition of perishable goods. For
the purpose of this paragraph, the term
‘‘perishable goods’” means any tangible
personal property which, in the reason-
able view of the person selling the
property, is liable to perish or become
greatly reduced in price or value by
keeping, or cannot be kept without
great expense.

(d) Forfeiture of land sales contract.
For purposes of paragraph (a) of this
section, a nonjudicial sale of property
includes any forfeiture of a land sales
contract.

(e) Content of notice of sale—(1) In gen-
eral. With respect to a noitice of sale
described in paragraph (a) or (c) of this
section, the notice will be considered
adequate if it contains the information
described in paragraph (d)(1) (i), (ii),
(i), and (iv) of this section.

(i) The name and address of the per-
son submitting the notice of sale;

(ii) A copy of each Notice of Federal
Tax Lien (ATF Form 5651.2) affecting
the property to be sold, or the fol-
lowing information as shown on each
such Notice of Federal Tax Lien:

(A) The initiating office named
thereon,

(B) The name and address of the tax-
payer, and

(C) The date and place of filing of the
notice;

(iii) With respect to the property to
be sold the following information:

(A) A detailed description, including
location of the property affected by the
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notice (in the case of real property, the
street address, city, and State and the
legal description contained in the title
or deed to the property and, if avail-
able, a copy of the abstract of title),

(B) The date, time, place, and terms
of proposed sale of the property, and

(C) In case of a sale of perishable
property described in paragraph (c) of
this section, a statement of the reasons
why the property is believed to be per-
ishable; and

(iv) The approximate amount of the
principal obligation, including inter-
est, secured by the lien sought to be
enforced and a description of the other
expenses (such as legal expenses, sell-
ing costs, etc.) which may be charged
against the sale proceeds.

(2) Inadequate notice. Except as other-
wise provided in this subparagraph, a
notice of sale described in paragraph
(a) of this section which does not con-
tain the information described in para-
graph (d)(1) of this section shall be con-
sidered inadequate by the Chief, Tax
Processing Center. If the Chief, Tax
Processing Center determines that the
notice is inadequate, that official will
give written notification of the items
of information which are inadequate to
the person who submitted the notice. A
notice of sale which does not contain
the name and address of the person
submitting such notice shall be consid-
ered to be inadequate for all purposes
without notification of any specific in-
adequacy. In any case where a notice of
sale, does not contain the information
required under paragraph (d)(1)(ii) of
this section with respect to a Notice of
Federal Tax Lien, the Chief, Tax Proc-
essing Center may give written notifi-
cation of such omission without speci-
fication of any other inadequacy and
such notice of sale shall be considered
inadequate for all purposes. In the
event the Chief, Tax Processing Center
gives notification that the notice of
sale is inadequate, a notice complying
with the provisions of this section (in-
cluding the requirement that the no-
tice be given not less than 25 days prior
to the sale in the case of a notice de-
scribed in paragraph (a) of this section)
must be given. However, in accordance
with the provisions of paragraph (b)(1)
of this section, in such a case the Chief,
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Tax Processing Center may, in that of-
ficial’s discretion, consent to the sale
of the property free of the lien or title
of the United States even though no-
tice of the sale is given less than 25
days prior to the sale. In any case
where the person who submitted a
timely notice which indicates the per-
son’s name and address does not re-
ceive, more than 5 days prior to the
date of the sale, written notification
from the Chief, Tax Processing Center
that the notice is inadequate, the no-
tice shall be considered adequate for
purposes of this section.

(3) Acknowledgment of notice. If a no-
tice of sale described in paragraph (a)
or (c) of this section is submitted in du-
plicate to the Chief, Tax Processing
Center with a written request that re-
ceipt of the notice be acknowledged
and returned to the person giving the
notice, this request will be honored by
the Chief, Tax Processing Center. The
acknowledgment by the Chief, Tax
Processing Center will indicate the
date and time of the receipt of the no-
tice.

(4) Disclosure of adequacy of notice.
The Chief, Tax Processing Center is au-
thorized to disclose, to any person who
has a proper interest, whether an ade-
quate notice of sale was given under
paragraph (d)(1) of tis section insofar
as disclosure is authorized under 26
U.S.C. 6103. Any person desiring this in-
formation should submit to the Chief,
Tax Processing Center a written re-
quest which clearly describes the prop-
erty sold or to be sold, identifies the
applicable notice of lien, gives the rea-
sons for requesting the information,
and states the name and address of the
person making the request.

(26 U.S.C. 7425(c))

§70.206 Discharge of liens; redemption
by United States.

(a) Right to redeem—(1) In general. In
the case of a nonjudicial sale of real
property to satisfy a lien prior to the
tax lien or a title derived from the en-
forcement of a tax lien, the regional di-
rector (compliance) may redeem the
property within the redemption period
(as described in paragraph (a)(2) of this
section). The right of redemption of the
United States exists under 26 U.S.C.
7425(d) even though the Chief, Tax
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Processing Center has consented to the
sale under 26 U.S.C. 7425(c)(2) and
§70.205(b) of this part. For purposes of
this section, the term ‘‘nonjudicial
sale”” shall have the same meaning as
used in §70.204(a) of this part.

(2) Redemption period. For purposes of
this section, the redemption period
shall be:

(i) The period beginning with the
date of the sale (as determined under
§70.204(b)) and ending with the 120th
day after such date, or

(if) The period for redemption of real
property allowable with respect to
other secured creditors, under the local
law of the place where the real prop-
erty is located, whichever expires later.

Which ever period is applicable, 26
U.S.C. 7425 and this section shall gov-
ern the amount to be paid and the pro-
cedure to be followed.

(3) Limitations. In the event a sale
does not ultimately discharge the prop-
erty from tax lien (whether by reason
of local law or the provisions of 26
U.S.C. 7425(b)), the provisions of this
section do not apply because the tax
lien will continue to attach to the
property after the sale. In a case in
which the Bureau is not entitled to a
notice of sale under 26 U.S.C. 7425(b)
and §70.205 of this part, the United
States does not have a right of redemp-
tion under 26 U.S.C. 7425(d). However,
in such a case, if a tax lien has at-
tached to the property at the time of
sale, the United States has the same
right of redemption, if any, which is af-
forded similar creditors under the local
law of the place in which the property
is situated.

(b) Amount to be paid—(1) In general.
In any case in which a regional direc-
tor (compliance) exercises the right to
redeem real property under 26 U.S.C.
7425(d), the amount to be paid is the
sum of the following amounts:

(i) The actual amount paid for the
property (as determined under para-
graph (b)(2) of this section) being re-
deemed (which, in the case of a pur-
chaser who is the holder of the lien
being foreclosed, shall include the
amount of the obligation secured by
such lien to the extent legally satisfied
by reason of the sale);

(ii) Interest on the amount paid (de-
scribed in paragraph (b)(1)(i) of this
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section) at the sale by the purchaser of
the real property computed at the rate
of 6 percent per annum for the period
from the date of the sale (as deter-
mined under §70.204(b) of this part) to
the date of redemption;

(iii) The amount, if any, equal to the
excess of the expenses necessarily in-
curred to maintain such property (as
determined under paragraph (b)(3) of
this section) by the purchaser (and the
purchaser’s successor in interest, if
any) over the income from such prop-
erty realized by the purchaser (and the
purchaser’s successor in interest, if
any) plus a reasonable rental value of
such property (to the extent the prop-
erty is used by or with the consent of
the purchaser or the purchaser’s suc-
cessor in interest or is rented at less
than its reasonable rental value); and

(iv) The amounts, if any, of a pay-
ment made by the purchaser or the
purchaser’s successor in interest after
the foreclosure sale to a holder of a
senior lien (to the extent provided
under paragraph (b)(4) of this section).

(2) Actual amount paid. (i) The actual
amount paid for property by a pur-
chaser, other than holder of the lien
being foreclosed, is the amount paid by
the purchaser at the sale. For purposes
of this paragraph, the amount paid by
the purchaser at the sale includes de-
ferred payments upon the bid price.
The actual amount paid does not in-
clude costs and expenses incurred prior
to the foreclosure sale by the purchaser
except to the extent such expenses are
included in the amount bid and paid for
the property. For example, the actual
amount paid does not normally include
the expenses of the purchaser such as
title searches, professional fees, or in-
terest on debt incurred to obtain funds
to purchase the property.

(i) In the case of a purchaser who is
the holder of the lien being foreclosed,
the actual amount paid is the sum of:

(A) The amount of the obligation se-
cured by such lien to the extent legally
satisfied by reason of the sale and

(B) Any additional amount bid and
paid at the sale.

For purposes of this section, a pur-
chaser who acquires title as a result of
a nonjudicial foreclosure sale is treated
as the holder of the lien being fore-
closed if a lien (or any interest re-
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served, created, or conveyed as secu-
rity for the payment of a debt or ful-
fillment of other obligation) held by
the purchaser is partially or fully sat-
isfied by reason of the foreclosure sale.
For example, a person whose title is de-
rived from a tax deed issued under
local law shall be treated as a pur-
chaser who is the holder of the lien
foreclosed in a case where a tax certifi-
cate, evidencing a lien on the property
arising from the payment of property
taxes, ripens into title. The amount
paid by a purchaser at the sale includes
deferred payments upon any portion of
the bid price which is in excess of the
amount of the lien being foreclosed.
The actual amount paid does not in-
clude costs and expenses incurred prior
to the foreclosure sale by the purchaser
except to the extent such expenses are
included in the amount of the lien
being foreclosed which is legally satis-
fied by reason of the sale or in the
amount bid and paid at the sale. Where
the lien being foreclosed attaches to
other property not subject to the fore-
closure sale, the amount legally satis-
fied by reason of the sale does not in-
clude the amount of such lien that at-
taches to the other property. However,
for purposes of the preceding sentences,
the amount of the lien that attaches to
the other property shall be considered
to be equal to the amount by which the
value of the other property exceeds the
amount of any other senior lien on
that property. Where, after the sale,
the holder of the lien being foreclosed
has the right to the unpaid balance of
the amount due the holder, the amount
legally satisfied by reason of the sale
does not include the amount of such
lien to the extent a deficiency judg-
ment may be obtained therefor. How-
ever, for purposes of the preceding sen-
tence, an amount, with respect to
which the holder of the lien being fore-
closed would otherwise have a right to
a deficiency judgment, shall be consid-
ered to be legally satisfied by reason of
the foreclosure sale to the extent that
the holder has waived the holder’s
right to a deficiency judgment prior to
the foreclosure sale. For this purpose,
the waiver must be in writing and le-
gally binding upon the foreclosing
lienholder as of the time the sale is
concluded. If, prior to the foreclosure,
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payments have been made by the fore-
closing lienholder to a holder of a supe-
rior lien, the payments are included in
the actual amount paid to the extent
they give rise to an interest which is
legally satisfied by reason of the fore-
closure sale.

(3) Excess expenses incurred by pur-
chaser. (i) Expenses necessarily in-
curred in connection with the property
after the foreclosure sale and before re-
demption by the United States are
taken into account in determining if
there are excess expenses payable
under paragraph (b)(1)(iii) of this sec-
tion. Expenses incurred by the pur-
chaser prior to the foreclosure sale are
not considered under paragraph (b)(3)
of this section. (See paragraph (b)(2)(ii)
of this section for circumstances under
which such expenses may be included
in the amount to be paid.) Expenses
necessarily incurred in connection with
the property include, for example, rent-
al agent commissions, repair and main-
tenance expenses, utilities expenses,
legal fees incurred after the foreclosure
sale and prior to redemption in defend-
ing the title acquired through the fore-
closure sale, and a proportionate
amount of casualty insurance pre-
miums and ad valorem taxes. Improve-
ments made to the property are not
considered as an expense unless the
amounts incurred for such improve-
ments are necessarily incurred to
maintain the property.

(if) At any time prior to the expira-
tion of the redemption period applica-
ble under paragraph (a)(2) of this sec-
tion, the regional director (compliance)
may, by certified or registered mail or
hand delivery, request a written
itemized statement of the amount
claimed by the purchaser or the pur-
chaser’s successor in interest to be
payable under paragraph (b)(1)(iii) of
this section. Unless the purchaser or
the purchaser’s successor in interest
furnishes the written itemized state-
ment within 15 days after the request
is made by the regional director (com-
pliance), it shall be presumed that no
amount is payable for expenses in ex-
cess of income and the Bureau shall
tender only the amount otherwise pay-
able under paragraph (b)(1) of this sec-
tion. If a purchaser or the purchaser’s
successor in interest has failed to fur-
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nish the written itemized statement
within 15 days after the request there-
for is made by the regional director
(compliance), or there is a disagree-
ment as to the amount properly pay-
able under paragraph (b)(1)(iii) of this
section, a payment for excess expenses
shall be made after the redemption
within a reasonable time following the
verification by the regional director
(compliance) of a written itemized
statement submitted by the purchaser
or the purchaser’s successor in interest
or the resolution of the disagreement
as to the amount properly payable for
excess expenses.

(4) Payments made by purchaser or the
purchaser’s successor in interest to a sen-
ior lienor. (i) The amount to be paid
upon a redemption by the United
States shall include the amount of a
payment made by the purchaser or the
purchaser’s successor in interest to a
holder of a senior lien to the extent a
request for the reimbursement thereof
(made in accordance with paragraph
(b)(4)(ii) of this section) is approved as
provided under paragraph (b)(4)(iii) of
this section. This paragraph applies
only to a payment made after the fore-
closure sale and before the redemption
to a holder of a lien that was, imme-
diately prior to the foreclosure sale,
superior to the lien foreclosed. A pay-
ment of principal or interest to a sen-
ior lienor shall be taken into account.
Generally, the portion, if any, of a pay-
ment which is to be held in escrow for
the payment of an expense, such as
hazard insurance or real property
taxes, is not considered under this
paragraph. However, a payment by the
escrow agent of a real property tax or
special assessment lien, which was sen-
ior to the lien foreclosed, shall be con-
sidered to be a payment made by the
purchaser or the purchaser’s successor
in interest for purposes of this para-
graph. With respect to real property
taxes assessed after the foreclosure
sale, see paragraph (b)(3)(i) of this sec-
tion, relating to excess expenses in-
curred by the purchaser.

(ii) Before the expiration of the re-
demption period applicable under para-
graph (a)(2) of this section, the regional
director (compliance) shall, in any case
where a redemption is contemplated,
send notice to the purchaser (or the
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purchaser’s successor in interest of
record) by certified or registered mail
or hand delivery of the right under
paragraph (b)(4) of this section to re-
quest reimbursement (payable in the
event the right to redeem under 26
U.S.C. 7425(d) is exercised) for a pay-
ment made to a senior lienor. No later
than 15 days after the notice from the
regional director (compliance) is sent,
the request for reimbursement shall be
mailed or delivered to the office speci-
fied in such notice and shall consist of:

(A) A written itemized statement,
signed by the claimant, of the amount
claimed with respect to a payment
made to a senior lienor, together with
the supporting evidence requested in
the notice from the regional director
(compliance), and

(B) A waiver or other document that
will be effective upon redemption by
the United States to discharge the
property from, or transfer to the
United States, any interest in or lien
on the property that may arise under
local law with respect to the payment
made to a senior lienor.

Upon a showing of reasonable cause, a
regional director (compliance) may, in
that official’s discretion and at any
time before the expiration of the appli-
cable period for redemption, grant an
extension for a reasonable period of
time to submit, amend, or supplement
a request for reimbursement. Unless a
request for reimbursement is timely
submitted (determined with regard to
any extension of time granted), no
amount shall be payable to the pur-
chaser or the purchaser’s successor in
interest on account of a payment made
to a senior lienor if the right to redeem
under 26 U.S.C. 7425(d) is exercised. A
waiver or other document submitted
pursuant to paragraph (b)(4)(ii) of this
section shall be treated as effective
only to the extent of the amount in-
cluded in the redemption price under
this paragraph. If the right to redeem
is not exercised or a request for reim-
bursement is withdrawn, the regional
director (compliance) shall, by cer-
tified or registered mail or hand deliv-
ery, return to the purchaser or the pur-
chaser’s successor any waiver or other
document submitted pursuant to para-
graph (b)(4)(ii) of this section as soon
as is practicable.
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(iii) A request for reimbursement
submitted in accordance with para-
graph (b)(4)(ii) of this section shall be
considered to be approved for the total
amount claimed by the purchaser, and
payable in the event the right to re-
deem is exercised, unless the regional
director (compliance) sends notice to
the claimant, by certified or registered
mail or hand delivery, of the denial of
the amount claimed within 30 days
after receipt of the request of 15 days
before expiration of the applicable pe-
riod for redemption, whichever is later.
The notification of denial shall state
the grounds for denial. If such notice of
denial is given, the request for reim-
bursement for a payment made to a
senior lienor shall be treated as having
been withdrawn by the purchaser or
the purchaser’s successor and the Bu-
reau shall tender only the amount oth-
erwise payable under paragraph (b)(1)
of this section. If a request for reim-
bursement is treated as having been
withdrawn under the preceding sen-
tence, payment for amounts described
in paragraph (b)(4) of this section may,
in the discretion of the regional direc-
tor (compliance), be made after the re-
demption upon the resolution of the
disagreement as to the amount prop-
erly payable under paragraph (b)(1)(iv)
of this section.

(c) Certificate of redemption—(1) In
general. If a regional director (compli-
ance) exercises the right of redemption
of the United States described in para-
graph (a) of this section, the regional
director (compliance) shall apply to
the officer designated by local law, if
any, for the documents necessary to
evidence the fact of redemption and to
record title to the redeemed property
in the name of the United States. If no
such officer has been designated by
local law or if the officer designated by
local law fails to issue the necessary
documents, the regional director (com-
pliance) is authorized to issue a certifi-
cate of redemption for the property re-
deemed by the United States.

(2) Filing. The regional director (com-
pliance) shall, without delay, cause ei-
ther the documents issued by the local
officer or the certificate of redemption
executed by the regional director (com-
pliance) to be filed with the local office
where certificates of redemption are
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generally filed. If a certificate of re-
demption is issued by the regional di-
rector (compliance) and if the State in
which the real property redeemed by
the United States is situated has no of-
fice with which certificates of redemp-
tion may be filed, the regional director
(compliance) shall file the certificate
of redemption in the office of the clerk
of the United States district court for
the judicial district in which the re-
deemed property is situated.

(3) Effect of certificate of redemption. A
certificate of redemption executed pur-
suant to paragraph (c)(1) of this sec-
tion, shall constitute prima facie evi-
dence of the regularity of the redemp-
tion. When a certificate of redemption
is recorded, it shall transfer to the
United States all the rights, title, and
interest in and to the redeemed prop-
erty acquired by the person, from
whom the regional director (compli-
ance) redeemed the property, by virtue
of the sale of the property. Therefore,
if under local law the purchaser takes
title free of liens junior to the lien of
the foreclosing lienholder, the United
States takes the title free of such jun-
ior liens upon redemption of the prop-
erty. If a certificate of redemption has
been erroneously prepared and filed be-
cause the redemption was not effective,
the regional director (compliance)
shall issue a document revoking such
certificate of redemption and such doc-
ument shall be conclusively binding
upon the United States against a pur-
chaser of the property or a holder of a
lien upon the property.

(4) Application for release of right of re-
demption. Upon application of a party
with a proper interest in the real prop-
erty sold in a nonjudicial sale de-
scribed in 26 U.S.C. 7425(b) and §70.204
of this part, which real property is sub-
ject to the right of redemption of the
United States described in this section,
the regional director (compliance)
may, in that official’s discretion, re-
lease the right of redemption with re-
spect to the property. The application
for the release shall be submitted in
writing to a regional director (compli-
ance) and shall contain such informa-
tion as the regional director (compli-
ance) may require. If the regional di-
rector (compliance) determines that
the right of redemption of the United
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States is without value, no amount
shall be required to be paid with re-
spect to the release of the right of re-
demption.

(26 U.S.C. 7425(d))

§70.207 Civil actions by persons other
than taxpayers.

(a) Actions permitted—(1) Wrongful
levy. If a levy has been made on prop-
erty, or property has been sold pursu-
ant to a levy, any person (other than
the person against whom is assessed
the tax out of which such levy arose)
may bring a civil action against the
United States in a district court of the
United States based upon such person’s
claim:

(i) That the person has an interest in,
or a lien on, such property which is
senior to the interest of the United
States; and

(ii) That such property was wrong-
fully levied upon.

No action is permitted under 26 U.S.C.
7426(a)(1) unless there has been a levy
upon the property claimed.

(2) Surplus proceeds. If property has
been sold pursuant to levy, any person
(other than the person against whom is
assessed the tax out of which such levy
arose) may bring a civil action against
the United States in a district court of
the United States based upon the claim
that the person:

(i) Has an interest in or lien on such
property junior to that of the United
States; and

(ii) Is entitled to the surplus proceeds
of such sale.

(3) Substituted sale proceeds. Any per-
son who claims to be legally entitled to
all or any part of the amount which is
held as a fund from the sale of property
pursuant to an agreement described in
26 U.S.C. 6325(b)(3) may bring a civil ac-
tion against the United States in a dis-
trict court of the United States to ob-
tain the relief provided by 26 U.S.C.
7426(b)(4). It is not necessary that the
claimant be a party to the agreement
which provides for the substitution of
the sale proceeds for the property sub-
ject to the lien.

(b) Adjudication—(1) Wrongful levy. If
the court determines that property has
been wrongfully levied upon, the court
may:
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(i) Grant an injunction to prohibit
the enforcement of such levy or to pro-
hibit a sale of such property if such
sale would irreparably injure rights in
the property which are superior to the
rights of the United States in such
property; or

(i) Order the return of specific prop-
erty if the United States is in posses-
sion of such property; or

(iii) Grant a judgment for the
amount of money levied upon, with in-
terest thereon at the overpayment rate
established under 26 U.S.C. 6621 from
the date that the official who made the
levy receives the money wrongfully
levied upon to the date of payment of
such judgment, or

(iv) Grant a judgment for an amount
not exceeding the amount received by
the United States from the sale of such
property (which, in the case of prop-
erty declared purchased by the United
States at a sale, shall be the greater of
the minimum amount determined pur-
suant to 26 U.S.C. 6335(e) or the amount
received by the United States from the
resale of such property), or the fair
market value of such property imme-
diately before the levy, with interest
thereon at the overpayment rate estab-
lished under 26 U.S.C. 6621 from the
date of the sale of the property to the
date of payment of such judgment.

For purposes of paragraph (b)(1) of this
section, a levy is wrongful against a
person (other than the taxpayer
against whom the assessment giving
rise to the levy is made), if the levy is
upon property exempt from levy under
26 U.S.C. 6334, or the levy is upon prop-
erty in which the taxpayer had no in-
terest at the time the lien arose or
thereafter, or the levy is upon property
with respect to which such person is a
purchaser against whom the lien is in-
valid under 26 U.S.C. 6323 or 6324(a)(2)
or (b), or the levy or sale pursuant to
levy will or does effectively destroy or
otherwise irreparably injure such per-
son’s interest in the property which is
senior to the Federal tax lien. A levy
may be wrongful against a holder of a
senior lien upon the taxpayer’s prop-
erty under certain circumstances al-
though legal rights to enforce the hold-
er’s interest survive the levy proce-
dure. For example, the levy may be
wrongful against such a person if the
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property is an obligation which is col-
lected pursuant to the levy rather than
sold and nothing thereafter remains for
the senior lienholder, or the property
levied upon is of such a nature that
when it is sold at a public sale the
property subject to the senior lien is
not available for the senior lienholder
as a realistic source for the enforce-
ment of the holder’s interest. Some of
the factors which should be taken into
account in determining whether prop-
erty remains or will remain a realistic
source from  which the senior
lienholder may realize collection are:
The nature of the property, the number
of purchasers, the value of each unit
sold or to be sold, whether, as a direct
result of the distraint sale, the costs of
realizing collection from the security
have or will be so substantially in-
creased as to render the security sub-
stantially valueless as a source of col-
lection, and whether the property sub-
ject to the distraint sale constitutes
substantially all of the property avail-
able as security for the payment of the
indebtedness to the senior lienholder.

(2) Surplus proceeds. If the court de-
termines that the interest or lien of
any party to an action under 26 U.S.C.
7426 was transferred to the proceeds of
a sale of the property, the court may
grant a judgment in an amount equal
to all or any part of the amount of the
surplus proceeds of such sale. The term
“surplus proceeds’” means property re-
maining after application of the provi-
sions of 26 U.S.C. 6342(a).

(3) Substituted sale proceeds. If the
court determines that a party has an
interest in or lien on the amount held
as a fund pursuant to an agreement de-
scribed in 26 U.S.C. 6325(b)(3), the court
may grant a judgment in an amount
equal to all or any part of the amount
of such fund.

(26 U.S.C. 7426)

§70.208 Review of jeopardy assess-
ment or jeopardy levy procedures;
information to taxpayer.

Not later than 5 days after the day on
which an assessment is made under 26
U.S.C. 6862 or when a levy is made less
than 30 days after the notice and de-
mand described in 26 U.S.C 6331(a), the
official who authorized the assessment
or levy shall provide the taxpayer a
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written statement setting forth the in-
formation upon which that official re-
lies in authorizing such assessment or
levy.

(26 U.S.C. 7429(a)(1))

§70.209 Review of jeopardy assess-
ment or levy procedures; adminis-
trative review.

(a) Request for administrative review.
Any request for the review of a jeop-
ardy assessment or levy provided for by
26 U.S.C. 7429(a)(2) shall be filed with
the official who authorized the assess-
ment or levy, within 30 days after the
statement described in §70.208 of this
part is given to the taxpayer. However,
if no statement is given within the 5-
day period described in §70.208, any re-
quest for review of the jeopardy assess-
ment shall be filed within 35 days after
the date the assessment is made. Such
request shall be in writing, shall state
fully the reasons for the request, and
shall be supported by such evidence as
will enable the reviewing official to
make the redetermination described in
26 U.S.C. 7429(a)(3).

(b) Administrative review. In deter-
mining whether the assessment or levy
is reasonable and the amount assessed
appropriate, the reviewing official
shall take into account not only infor-
mation available at the time the as-
sessment is made but also information
which subsequenbtly becomes avail-
able.

(26 U.S.C. 7429(a)(2))

§70.210 Review of jeopardy assess-
ment or levy procedures; judicial
action.

(a) Time for bringing judicial action. An
action for judicial review described in
26 U.S.C. 7429(b) may be instituted by
the taxpayer during the period begin-
ning on the earlier of:

(1) The date of the reviewing official
notifies the taxpayer of the determina-
tion described in 26 U.S.C. 7429(a)(3); or

(2) The 16th day after the request de-
scribed in 26 U.S.C. 7429(a)(2) was made
by the taxpayer; and ending on the 90th
day thereafter.

(b) Extension of the period for judi-
cial review. The U.S. Government may
not seek an extension of the 20-day pe-
riod described in 26 U.S.C. 7429(b)(2),
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but it may join with the taxpayer in
seeking such an extension.

(26 U.S.C. 7429)

§70.213 Repayments to officers or em-
ployees.

The Director is authorized to repay
to any officer or employee of the Bu-
reau the full amount of such sums of
money as may be recovered against
such officer or employee in any court
for any taxes imposed under provisions
of 26 U.S.C. enforced and administered
by the Bureau collected by such officer
or employee with the cost and expense
of suit, and all damages and costs re-
covered against any officer or em-
ployee of the Bureau in any suit
brought against such officer or em-
ployee by reason of anything done in
the official performance of duties
under the provisions of 26 U.S.C. en-
forced and administered by the Bureau.

(26 U.S.C. 7423)
LIMITATIONS
Limitations on Assessment and Collection

§70.221 Period of limitations upon as-
sessment.

(a) The amount of any tax imposed
by the Internal Revenue Code (other
than a tax collected by means of
stamps) shall be assessed within 3
years after the return was filed. For
rules applicable in cases where the re-
turn is filed prior to the due date
thereof, see section 6501(b) of the Inter-
nal Revenue Code. In the case of taxes
payable by stamps, assessment shall be
made at any time after the tax be-
comes due and before the expiration of
3 years after the date on which any
part of the tax was paid. For excep-
tions and additional rules, see sub-
sections (b) and (c) of section 6501 of
the Internal Revenue Code.

(b) No proceeding in court without
assessment for the collection of any
tax shall be begun after the expiration
of the applicable period for the assess-
ment of such tax.

(26 U.S.C. 6501)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]
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§70.222 Time return deemed filed for
purposes of determining limita-
tions.

(a) Early Return. Any return filed
prior to the last day prescribed by law
or regulations for the filing thereof
(determined without regard to any ex-
tension of time for filing) shall be con-
sidered as filed on such last day.

(b) Returns executed by regional direc-
tors (compliance) or other ATF officers.
The execution of a return by a regional
director (compliance) or other author-
ized officer or employee of the Bureau
of Alcohol, Tobacco and Firearms
under the authority of section 6020(b)
of the Internal Revenue Code shall not
start the running of the statutory pe-
riod of limitations on assessment and
collection.

(26 U.S.C. 6501)
[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-

designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.223 Exceptions to general period
of limitations on assessment and
collection.

(a) False return. In the case of a false
or fraudulent return with intent to
evade any tax, the tax may be assessed,
or a proceeding in court for the collec-
tion of such tax may be begun without
assessment, at any time after such
false or fraudulent return is filed.

(b) Willful attempt to evade tax. In the
case of a willful attempt in any manner
to defeat or evade any tax imposed by
provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau, the tax may
be assessed, or a proceeding in court
for the collection of such tax may be
begun without assessment, at any
time.

(c) No return. In the case of a failure
to file a return, the tax may be as-
sessed, or a proceeding in court for the
collection of such tax may be begun
without assessment, at any time after
the date prescribed for filing the re-
turn.

(d) Extension by agreement. The time
prescribed by 26 U.S.C. 6501 for the as-
sessment of any tax imposed by provi-
sions of 26 U.S.C. enforced and adminis-
tered by the Bureau may, prior to the
expiration of such time, be extended
for any period of time agreed upon in
writing by the taxpayer and the re-
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gional director (compliance) or the
Chief, Tax Processing Center. The ex-
tension shall become effective when
the agreement has been executed by
both parties. The period agreed upon
may be extended by subsequent agree-
ments in writing made before the expi-
ration of the period previously agreed
upon.

(26 U.S.C. 6501)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47641, Nov. 14, 1990; T.D. ATF-331, 57
FR 40328, Sept. 3, 1992]

§70.224 Collection after assessment.

(a) Length of period—(1) General rule.
In any case in which a tax has been as-
sessed within the statutory period of
limitation properly applicable thereto,
a proceeding in court to collect such
tax may be begun, or levy for the col-
lection of such tax may be made, with-
in 6 years after the assessment thereof.

(2) Extension by agreement. (i) The 6-
year period of limitation on collection
after assessment of any tax may, prior
to the expiration thereof, be extended
for any period of time agreed upon in
writing by the taxpayer and the re-
gional director (compliance). Whenever
necessary to protect the revenue, the
Chief, Tax Processing Center may also
execute a written agreement with the
taxpayer to extend the period of limi-
tation. The extension shall become ef-
fective upon execution of the agree-
ment by both the taxpayer and the re-
gional director (compliance) or the
Chief, Tax Processing Center.

(ii) The period of limitation on col-
lection after assessment of any tax (in-
cluding any extension of such period)
may be extended after the expiration
thereof if there has been a levy on any
part of the taxpayer’s property prior to
such expiration and if the extension is
agreed upon in writing prior to a re-
lease of the levy under the provisions
of 26 U.S.C. 6343. An extension under
this paragraph has the same effect as
an agreement made prior to the expira-
tion of the period of limitation on col-
lection after assessment, and during
the period of the extension collection
may be enforced as to all property or
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rights to property owned by the tax-
payer whether or not seized under the
levy which was released.

(iii) Any period agreed upon under
the provisions of paragraph (a)(1) of
this section may be extended by subse-
quent agreements in writing made be-
fore the expiration of the period pre-
viously agreed upon.

(3) If a timely proceeding in court for
the collection of a tax is commenced,
the period during which such tax may
be collected by levy shall be extended
and shall not expire until the liability
for the tax (or a judgment against the
taxpayer arising from such liability) is
satisfied or becomes unenforceable.

(b) Date when levy is considered made.
The date on which a levy on property
or rights to property is made is the
date on which the notice of seizure pro-
vided in 26 U.S.C. 6335(a) is given.

(26 U.S.C. 6502)
[T.D. ATF-301, 55 FR 47641, Nov. 14, 1990]

§70.225 Suspension of running of pe-

riod of limitation; assets of tax-
payer in control or custody of
court.

Where all or substantially all of the
assets of a taxpayer are in the control
or custody of the court in any pro-
ceeding before any court of the United
States, or any State of the United
States, or the District of Columbia, the
period of limitations on collection
after assessment prescribed in 26 U.S.C.
6502 is suspended with respect to the
outstanding amount due on the assess-
ment for the period such assets are in
the control or custody of the court, and
for 6 months thereafter.

(26 U.S.C. 6503)
[T.D. ATF=301, 55 FR 47642, Nov. 14, 1990]

§70.226 Suspension of running of pe-
riod of limitation; taxpayer outside
of United States.

The running of the period of limita-
tions on collection after assessment
prescribed in 26 U.S.C. 6502 (relating to
collection after assessment) is sus-
pended for the period during which the
taxpayer is absent from the United
States if such period is a continuous
period of absence from the United
States extending for 6 months or more.
In a case where the running of the pe-
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riod of limitations has been suspended
under the first sentence of this para-
graph and at the time of the taxpayer’s
return to the United States the period
of limitations would expire before the
expiration of 6 months from the date of
the taxpayer’s return, the period of
limitations shall not expire until after
6 months from the date of the tax-
payer’s return. The taxpayer will be
deemed to be absent from the United
States for purposes of this section if
the taxpayer is generally and substan-
tially absent from the United States,
even though the taxpayer makes casual
temporary visits during the period.

(26 U.S.C. 6503)
[T.D. ATF-301, 55 FR 47642, Nov. 14, 1990]

§70.227 Suspension of running of pe-
riod of limitation; wrongful seizure
of property of third party.

The running of the period of limita-
tions on collection after assessment
prescribed in 26 U.S.C. 6502 (relating to
collection after assessment) shall be
suspended for a period equal to a period
beginning on the date property (includ-
ing money) is wrongfully seized or re-
ceived by a regional director (compli-
ance) and ending on the date 30 days
after the date on which the regional di-
rector (compliance) returns the prop-
erty pursuant to 26 U.S.C. 6343(b) (re-
lating to authority to return property)
or the date 30 days after the date on
which a judgment secured pursuant to
26 U.S.C. 7426 (relating to civil actions
by persons other than taxpayers) with
respect to such property becomes final.
The running of the period of limita-
tions on collection after assessment
shall be suspended under this section
only with respect to the amount of
such assessment which is equal to the
amount of money or the value of spe-
cific property returned.

(26 U.S.C. 6503)

[T.D. ATF-301, 55 FR 47642, Nov. 14, 1990]

Limitations on Liens

SOURCE: Sections 70.231 through 70.234
added by T.D. ATF-301, 55 FR 47642, Nov. 14,
1990, unless otherwise noted.
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§70.231 Protection for certain inter-

ests even though notice filed.

(a) Securities. Even though a notice of
a lien imposed by 26 U.S.C. 6321 is filed
in accordance with §70.148 of this part,
the lien is not valid with respect to a
security (as defined in §70.143(d) of this
part) against:

(1) A purchaser (as defined in
§70.143(f) of this part) of the security
who at the time of purchase did not
have actual notice or knowledge (as de-
fined in §70.144(a) of this part) of the
existence of the lien;

(2) A holder of a security interest (as
defined in §70.143(a) of this part) in the
security who did not have actual notice
or knowledge (as defined in §70.144(a) of
this part) of the existence of the lien at
the time the security interest came
into existence or at the time such secu-
rity interest was acquired from a pre-
vious holder for a consideration in
money or money’s worth (as defined in
§70.143(a) of this part); or

(3) A transferee of an interest pro-
tected under paragraph (a) (1) or (2) of
this section to the same extent the lien
is invalid against the transferor to the
transferee. For purposes of this para-
graph, no person can improve that per-
son’s position with respect to the lien
by reacquiring the interest from an in-
tervening purchaser or holder of a se-
curity interest against whom the lien
is invalid.

(b) Motor vehicles—(1) In general. Even
though a notice of a lien imposed by 26
U.S.C. 6321 is filed in accordance with
§70.148 of this part, the lien is not valid
against a purchaser (as defined in
§70.143(f) of this part) of a motor vehi-
cle (as defined in §70.143(c) of this part)
if:

(i) At the time of purchase, the pur-
chaser did not have actual notice or
knowledge (as defined in §70.144(a) of
this part) of the existence of the lien,
and

(i) Before the purchaser obtains such
notice or knowledge, the purchaser has
acquired actual possession of the motor
vehicle and has not thereafter relin-
quished actual possession to the seller
or seller’s agent.

(2) Cross reference. For provisions re-
lating to additional circumstances in
which the lien imposed by 26 U.S.C.
6321 may not be valid against the pur-

§70.231

chaser of tangible personal property
(including a motor vehicle) purchased
at retail, see paragraph (c) of this sec-
tion.

(c) Personal property purchased at re-
tail—(1) In general. Even though a no-
tice of a lien imposed by 26 U.S.C. 6321
is filed (with respect to any tax im-
posed under the provisions of 26 U.S.C.
enforced and administered by the Bu-
reau) in accordance with §70.148 of this
part, the lien is not valid against a pur-
chaser (as defined in §70.143(f) of this
part) of tangible personal property pur-
chased at a retail sale (as defined in
paragraph (c)(2) of this section) unless
at the time of purchase the purchaser
intends the purchase to (or knows that
the purchase will) hinder, evade, or de-
feat the collection of any tax imposed
by the provisions of 26 U.S.C. enforced
and administered by the Bureau.

(2) Definition of retail sale. For pur-
poses of paragraph (c) of this section,
the term ‘‘retail sale” means a sale,
made in the ordinary course of the sell-
er’s trade or business, of tangible per-
sonal property of which the seller is
the owner. Such term includes a sale in
customary retail quantities by a seller
who is going out of business, but does
not include a bulk sale or an auction
sale in which goods are offered in quan-
tities substantially greater than are
customary in the ordinary course of
the seller’s trade or business or an auc-
tion sale of goods the owner of which is
not in the business of selling such
goods.

(d) Personal property purchased in cas-
ual sale—(1) In general. Even though a
notice of a lien imposed by 26 U.S.C.
6321 is filed in accordance with §70.148
of this part, the lien is not valid
against a purchaser (as defined in
§70.143(f) of this part) of household
goods, personal effects, or other tan-
gible personal property of a type de-
scribed in §70.241 of this part (which in-
cludes wearing apparel, school books,
fuel, provisions, furniture, arms for
personal use, livestock, and poultry
(whether or not the seller is the head of
a family); and books and tools of a
trade, business, or profession (whether
or not the trade, business, or profession
of the seller)), purchased, other than
for resale, in a casual sale for less than
$250 (excluding interest and expenses
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described in §70.147 of this part). For
purposes of this paragraph, a casual
sale is a sale not made in the ordinary
course of the seller’s trade or business.

(2) Limitation. This paragraph applies
only if the purchaser does not have ac-
tual notice or knowledge (as defined in
§70.144(a) of this part):

(i) Of the existence of the tax lien, or

(ii) That the sale is one of a series of

sales.
For purposes of paragraph (d)(2)(ii) of
this section, a sale is one of a series of
sales if the seller plans to dispose of, in
separate transactions, substantially all
of the seller’s household goods, per-
sonal effects, and other tangible per-
sonal property described in §70.241 of
this part.

(e) Personal property subject to
possessory liens. Even though a notice of
a lien imposed by 26 U.S.C. 6321 is filed
in accordance with §70.148 of this part,
the lien is not valid against a holder of
a lien on tangible personal property
which under local law secures the rea-
sonable price of the repair or improve-
ment of the property if the property is,
and has been, continuously in the pos-
session of the holder of the lien from
the time the possessory lien arose. For
example, if local law gives an auto-
mobile mechanic the right to retain
possession of an automobile the me-
chanic has repaired as security for pay-
ment of the repair bill and the me-
chanic retains continuous possession of
the automobile until such lien is satis-
fied, a tax lien filed in accordance with
26 U.S.C 6323(f)(1) which has attached
to the automobile will not be valid to
the extent of the reasonable price of
the repairs. It is immaterial that the
notice of tax lien was filed before the
mechanic undertook the work or that
the mechanic knew of the lien before
undertaking the work.

(f) Real property tax and special assess-
ment liens. Even though a notice of a
lien imposed by 26 U.S.C. 6321 is filed in
accordance with §70.148 of this part,
the lien is not valid against the holder
of another lien upon the real property
(regardless of when such other lien
arises), if such other lien is entitled
under local law to priority over secu-
rity interests in real property which
are prior in time and if such other lien
on real property secures payment of:
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(1) A tax of general application levied
by any taxing authority based upon the
value of the property, or

(2) A special assessment imposed di-
rectly upon the property by any taxing
authority, if the assessment is imposed
for the purpose of defraying the cost of
any public improvement; or

(3) Charges for utilities or public
services furnished to the property by
the United States, a State or political
subdivision thereof, or an instrumen-
tality of any one or more of the fore-
going.

(g) Residential property subject to a me-
chanic’s lien for certain repairs and im-
provements. Even though a notice of
lien imposed by 26 U.S.C. 6321 is filed in
accordance with §70.148 of this part,
the lien is not valid against a mechan-
ic’s lienor (as defined in §70.143(b) of
this part) who holds a lien for the re-
pair or improvement of a personal resi-
dence if:

(1) The residence is occupied by the
owner and contains no more than four
dwelling units, and

(2) The contract price on the prime
contract with the owner for the repair
or improvement (excluding interest
and expenses described in §70.147 of this
part) is not more than $1,000. For pur-
poses of this paragraph, the amounts of
subcontracts under the prime contract
with the owner are not to be taken into
consideration for purposes of com-
puting the $1,000 prime contract price.
It is immaterial that the notice of tax
lien was filed before the contractor un-
dertakes the work or that the con-
tractor knew of the lien before under-
taking the work.

(h) Attorney’s liens—(1) In general.
Even though notice of a lien imposed
by 26 U.S.C. 6321 is filed in accordance
with §70.148 of this part, the lien is not
valid against an attorney who, under
local law, holds a lien upon, or a con-
tract enforceable against, a judgment
or other amount in settlement of a
claim or of a cause of action. The pri-
ority afforded an attorney’s lien under
this paragraph shall not exceed the
amount of the attorney’s reasonable
compensation for obtaining the judg-
ment or procuring the settlement. For
purposes of this paragraph, reasonable
compensation means the amount cus-
tomarily allowed under local law for an
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attorney’s service for litigating or set-
tling a similar case or administrative
claim. However, reasonable compensa-
tion shall be determined on the basis of
the facts and circumstances of each in-
dividual case. It is immaterial that the
notice of tax lien is filed before the at-
torney undertakes the work or that the
attorney knows of the tax lien before
undertaking the work. This paragraph
does not apply to an attorney’s lien
which may arise from the defense of a
claim or cause of action against a tax-
payer except to the extent such lien is
held upon a judgment or other amount
arising from the adjudication or settle-
ment of a counterclaim in favor of the
taxpayer. In case of suits against the
taxpayer, see §70.150(d)(2) of this part
for rules relating to the subordination
of the tax lien to facilitate tax collec-
tion.

(2) Claim or cause of action against the
United States. Paragraph (h)(1) of this
section does not apply to an attorney’s
lien with respect to:

(i) Any judgment or other fund re-
sulting from the successful litigation
or settlement of an administrative
claim or cause of action against the
United States to the extent that the
United States, under any legal or equi-
table right, offsets its liability under
the judgment or settlement against
any liability of the taxpayer to the
United States, or

(ii) Any amount credited against any
liability of the taxpayer in accordance
with 26 U.S.C. 6402.

(i) Certain insurance contracts. Even
though a notice of a lien imposed by 26
U.S.C. 6321 (with respect to any tax im-
posed under the provisions of 26 U.S.C.
enforced and administered by the Bu-
reau) is filed in accordance with §70.148
of this part, the lien is not valid with
respect to a life insurance, endowment,
or annuity contract, against an organi-
zation which is the insurer under the
contract, at any time:

(1) Before the insuring organization
has actual notice or knowledge (as de-
fined in §70.144(a) of this part) of the
existence of the tax lien.

(2) After the insuring organization
has actual notice or knowledge of the
lien (as defined in §70.144(a) of this
part) with respect to advances (includ-
ing contractual interest thereon as
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provided in §70.147(a) of this part) re-
quired to be made automatically to
maintain the contract in force under
an agreement entered into before the
insuring organization had such actual
notice or knowledge, or

(3) After the satisfaction of a levy
pursuant to 26 U.S.C. 6332(b), unless
and until the Chief, Tax Processing
Center delivers to the insuring organi-
zation a notice (for example, another
notice of levy, a letter, etc.), executed
after the date of such satisfaction, that
the lien exists.

Delivery of the notice described in
paragraph (i)(3) of this section may be
made by any means, including regular
mail, and delivery of the notice shall
be effective only from the time of ac-
tual receipt of the notification by the
insuring organization. The provisions
of this paragraph are applicable to ma-
tured as well as unmatured insurance
contracts.

(J) Passbook loans—(1) In general. Even
though a notice of a lien imposed by 26
U.S.C. 6321 is filed in accordance with
§70.148 of this part, the lien is not valid
against an institution described in 26
U.S.C. 581 or 591 to the extent of any
loan made by the institution which is
secured by a savings deposit, share, or
other account evidenced by a passbook
(as defined in paragraph (J)(2) of this
section) if the institution has been con-
tinuously in possession of the passbook
from the time the loan is made. This
paragraph applies only to a loan made
without actual notice or knowledge (as
defined in §70.144(a) of this part) of the
existence of the lien. Even though an
original passbook loan is made without
actual notice or knowledge of the ex-
istence of the lien, this paragraph does
not apply to any additional loan made
after knowledge of the lien is acquired
by the institution even if it continues
to retain the passbook from the time
the original passbook loan is made.

(2) Definition of passbook. For pur-
poses of paragraph (j) of this section,
the term “‘passbook’ includes:

(i) Any tangible evidence of a savings
deposit, share, or other account which,
when in the possession of the bank or
other savings institution, will prevent
a withdrawal from the account to the
extent of the loan balance, and
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(ii) Any procedure or system, such as
an automatic data processing system,
the use of which by the bank or other
savings institution will prevent a with-
drawal from the account to the extent
of the loan balance.

(26 U.S.C. 6323)

§70.232 Protection for commercial
transactions financing agreements.

(a) In general. Even though a notice
of a lien imposed by 26 U.S.C. 6321 is
filed in accordance with §70.148 of this
part, the lien is not valid with respect
to a security interest which:

(1) Comes into existence after the tax
lien filing.

(2) Is in qualified property covered by
the terms of a commercial transactions
financing agreement entered into be-
fore the tax lien filing, and

(3) Is protected under local law
against a judgment lien arising, as of
the time of the tax lien filing, out of an
unsecured obligation.

See §70.143 (a) and (e) of this part for
definitions of the terms ‘‘security in-
terest” and ‘‘tax lien filing,”” respec-
tively. For purposes of this section, a
judgment lien is a lien held by a judg-
ment lien creditor as defined in
§70.143(g) of this part.

(b) Commercial transactions financing
agreement. For purposes of this section,
the term ‘“‘commercial transactions fi-
nancing agreement’” means a written
agreement entered into by a person in
the course of such person’s trade or
business:

(1) To make loans to the taxpayer
(whether or not at the option of the
person agreeing to make such loans) to
be secured by commercial financing se-
curity acquired by the taxpayer in the
ordinary course of the taxpayer’s trade
or business, or

(2) To purchase commercial financing
security, other than inventory, ac-
quired by the taxpayer in the ordinary
course of the taxpayer’s trade or busi-
ness.

Such an agreement qualifies as a com-
mercial transactions financing agree-
ment only with respect to loans or pur-
chases made under the agreement be-
fore the 46th day after the date of tax
lien filing or the time when the lender
or purchaser has actual notice or
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knowledge (as defined in §70.144(a) of
this part) of the tax lien filing, if ear-
lier. For purposes of this paragraph, a
loan or purchase is considered to have
been made in the course of the lender’s
or purchaser’s trade or business if such
person is in the business of financing
commercial transactions (such as a
bank or commercial factor) or if the
agreement is incidental to the conduct
of such person’s trade or business. For
example, if a manufacturer finances
the accounts receivable of one of its
customers, the manufacturer is consid-
ered to engage in such financing in the
course of its trade or business. The ex-
tent of the priority of the lender or
purchaser over the tax lien is the
amount of the disbursement made be-
fore the 46th day after the date the no-
tice of tax lien is filed, or made before
the day (before such 46th day) on which
the lender or purchaser has actual no-
tice or knowledge of the filing of the
notice of the tax lien.

(c) Commercial financing security—(1)
In general. The term ‘“‘commercial fi-
nancing security’’ means:

(i) Paper of a kind ordinarily arising
in commercial transactions,

(i) Accounts receivable (as defined in
paragraph (c)(2) of this section),

(iii) Mortgages on real property, and

(iv) Inventory.

For purposes of this subparagraph,
the term *“‘paper of a kind ordinarily
arising in commercial transactions’ in
general includes any written document
customarily used in commercial trans-
actions. For example, such written doc-
uments include paper giving contract
rights (as defined in paragraph (c)(2) of
this section), chattel paper, documents
of title to personal property, and nego-
tiable instruments or securities. The
term ‘“‘commercial financing security”
does not include general intangibles
such as patents or copyrights. A mort-
gage on real estate (including a deed of
trust, contract for sale, and similar in-
strument) may be commercial financ-
ing security if the taxpayer has an in-
terest in the mortgage as a mortgagee
or assignee. The term ‘“‘commercial fi-
nancing security’” does not include a
mortgage when the taxpayer is the
mortgagor of realty owned by the tax-
payer. For purposes of this subpara-
graph, the term “‘inventory” includes
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raw materials and goods in process as
well as property held by the taxpayer
primarily for sale to customers in the
ordinary course of the taxpayer’s trade
or business.

(2) Definitions. For purposes of
§§70.143 and 70.146 of this part, and this
section:

(i) A contract right is any right to
payment under a contract not yet
earned by performance and not evi-
denced by an instrument or chattel
paper, and

(if) An account receivable is any
right to payment for goods sold or
leased or for services rendered which is
not evidenced by an instrument or
chattel paper.

(d) Qualified property. For purposes of
paragraph (a) of this section, qualified
property consists solely of commercial
financing security acquired by the tax-
payer-debtor before the 46th day after
the date of tax lien filing. Commercial
financing security acquired before such
day may be qualified property even
though it is acquired by the taxpayer
after the lender received actual notice
or knowledge of the filing of the tax
lien. For example, although the receipt
of actual notice or knowledge of the
filing of the notice of the tax lien has
the effect of ending the period within
which protected disbursements may be
made to the taxpayer, property which
is acquired by the taxpayer after the
lender receives actual notice or knowl-
edge of such filing and before such 46th
day, which otherwise qualifies as com-
mercial financing security, becomes
commercial financing security to
which the priority of the lender ex-
tends for loans made before the lender
received the actual notice or knowl-
edge. An account receivable (as defined
in paragraph (c)(2)(ii) of this section) is
acquired by a taxpayer at the time, and
to the extent, a right to payment is
earned by performance. Chattel paper,
documents of title, negotiable instru-
ments, securities, and mortgages on
real estate are acquired by a taxpayer
when the taxpayer obtains rights in
the paper or mortgage. Inventory is ac-
quired by the taxpayer when title
passes to the taxpayer. A contract
right (as defined in paragraph (c)(2)(i)
of this section) is acquired by a tax-
payer when the contract is made.

§70.233

Indentifiable proceeds, which arise
from the collection or disposition of
qualified property by the taxpayer, are
considered to be acquired at the time
such qualified property is acquired if
the secured party has a continuously
perfected security interest in the pro-
ceeds under local law. The term “‘pro-
ceeds” includes whatever is received
when collateral is sold, exchanged, or
collected. For purposes of this para-
graph, the term “‘identifiable proceeds”’
does not include money, checks and the
like which have been commingled with
other cash proceeds. Property acquired
by the taxpayer after the 45th day fol-
lowing tax lien filing, by the expendi-
ture of proceeds, is not qualified prop-
erty.

(e) Purchaser treated as acquiring secu-
rity interest. A person who purchases
commercial financing security, other
than inventory, pursuant to a commer-
cial transactions financing agreement
is treated, for purposes of this section,
as having acquired a security interest
in the commercial financing security.
In the case of a bona fide purchase at a
discount, a purchaser of commercial fi-
nancing security who satisfies the re-
quirements of this section has priority
over the tax lien to the full extent of
the security.

(26 U.S.C. 6323)

§70.233 Protection for real property
construction or improvement fi-
nancing agreements.

(@) In general. Even though a notice
of a lien imposed by 26 U.S.C. 6321 is
filed in accordance with §70.148 of this
part, the lien is not valid with respect
to a security interest which:

(1) Comes into existence after the tax
lien filing,

(2) Is on qualified property covered
by the terms of a real property con-
struction or improvement financing
agreement entered into before the tax
lien filing, and

(3) Is protected under local law
against a judgment lien arising, as of
the time of tax lien filing, out of an un-
secured obligation.

For purposes of this section, it is im-
material that the holder of the secu-
rity interest had actual notice or
knowledge of the lien at the time dis-
bursements are made pursuant to such
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an agreement. See §70.143 (a) and (e) of
this part for general definitions of the
terms ‘‘security interest’” and ‘“‘tax lien
filing.”” For purposes of this section, a
judgment lien is a lien held by a judg-
ment lien creditor as defined in
§70.143(g) of this part.

(b) Real property construction or im-
provement financing agreement. For pur-
poses of this section, the term ‘‘real
property construction or improvement
financing agreement’”” means any writ-
ten agreement to make cash disburse-
ments (whether or not at the option of
the party agreeing to make such dis-
bursements):

(1) To finance the construction, im-
provement, or demolition of real prop-
erty if the agreement provides for a se-
curity interest in the real property
with respect to which the construction,
improvement, or demolition has been
or is to be made;

(2) To finance a contract to construct
or improve, or demolish real property
if the agreement provides for a security
interest in the proceeds of the con-
tract; or

(3) To finance the raising or har-

vesting of a farm crop or the raising of
livestock or other animals if the agree-
ment provides for a security interest in
any property subject to the lien im-
posed by 26 U.S.C. 6321 at the time of
tax lien filing, in the crop raised or
harvested, or in the livestock or other
animals raised.
For purposes of paragraphs (b) (1) and
(2) of this section, construction or im-
provement may include demolition.
For purposes of any agreement de-
scribed in paragraph (b)(3) of this sec-
tion, the furnishing of goods and serv-
ices is treated as the disbursement of
cash.

(c) Qualified property. For purposes of
this section, the term ‘“‘qualified prop-
erty’”’ includes only:

(1) In the case of an agreement de-
scribed in paragraph (b)(1) of this sec-
tion, the real property with respect to
which the construction or improve-
ment has been or is to be made;

(2) In the case of an agreement de-
scribed in paragraph (b)(2) of this sec-
tion, the proceeds of the contract to
construct or improve real property; or

(3) In the case of an agreement de-
scribed in paragraph (b)(3) of this sec-
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tion, property subject to the lien im-
posed by 26 U.S.C. 6321 at the time of
tax lien filing, the farm crop raised or
harvested, or the livestock or other
animals raised.

(26 U.S.C. 6323)

§70.234 Protection for obligatory dis-
bursement agreements.

(a) In general. Even though a notice
of a lien imposed by 26 U.S.C. 6321 is
filed in accordance with §70.148 of this
part, the lien is not valid with respect
to security interest which:

(1) Comes into existence after the tax
lien filing,

(2) Is in qualified property covered by
the terms of an obligatory disburse-

ment agreement entered into before
the tax lien filing, and
(3) Is protected under local law

against a judgment lien arising, as of
the time of tax lien filing, out of an un-
secured obligation.

See §70.143 (a) and (e) of this part for
definitions of the terms ‘‘security in-
terest” and ‘“‘tax lien filing.”” For pur-
poses of this section, a judgment lien
creditor as defined in §70.143(g) of this
part.

(b) Obligatory disbursement agreement.
For purposes of this section, the term
““obligatory disbursement agreement’’
means a written agreement, entered
into by a person in the course of the
person’s trade or business, to make dis-
bursements. An agreement is treated
as an obligatory disbursement agree-
ment only with respect to disburse-
ments which are required to be made
by reason of the intervention of the
rights of a person other than the tax-
payer. The obligation to pay must be
conditioned upon an event beyond the
control of the obligor. For example, the
provisions of this section are applica-
ble where an issuing bank obligates
itself to honor drafts or other demands
for payment on a letter of credit and a
bank, in good faith, relies upon that
letter of credit in making advances.
The provisions of this section are also
applicable, for example, where a bond-
ing company obligates itself to make
payments to indemnify against loss or
liability and, under the terms of the
bond, makes a payment with respect to
a loss. The priority described in this
section is not applicable, for example,
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in the case of an accommodation en-
dorsement by an endorser who assumes
the obligation other than in the course
of the endorser’s trade or business.

(c) Qualified property. Except as pro-
vided under paragraph (d) of this sec-
tion, the term ‘“‘qualified property,” for
purposes of this section, means prop-
erty subject to the lien imposed by 26
U.S.C. 6321 at the time of tax lien filing
and, to the extent that the acquisition
is directly traceable to the obligatory
disbursement, property acquired by the
taxpayer after tax lien filing.

(d) Special rule for surety agreements.
Where the obligatory disbursement
agreement is an agreement insuring
the performance of a contract of the
taxpayer and another person, the term
““‘qualified property’’ shall be treated as
also including:

(1) The proceeds of the contract the
performance of which was insured, and

(2) If the contract the performance of
which was insured is a contract to con-
struct or improve real property, to
produce goods, or to furnish services,
any tangible personal property used by
the taxpayer in the performance of the
insured contract.

For example, a surety company which
holds a security interest, arising from
cash disbursements made after tax lien
filing under a payment or performance
bond on a real estate construction
project, has priority over the tax lien
with respect to the proceeds of the con-
struction contract and, in addition,
with respect to any tangible personal
property used by the taxpayer in the
construction project if its security in-
terest in the tangible personal property
is protected under local law against a
judgment lien arising, as of the time
the tax lien was filed, out of an unse-
cured obligation.

(26 U.S.C. 6323)

Limitations on Levies

SOURCE: Sections 70.241 through 70.245
added by T.D. ATF-301, 55 FR 47646, Nov. 14,
1990, unless otherwise noted.

§70.241 Property exempt from levy.

(@) Enumeration. There shall be ex-
empt from levy:

(1) Wearing apparel and school books.
Such items of wearing apparel and such

§70.241

school books as are necessary for the
taxpayer or for members of the tax-
payer’s family. Expensive items of
wearing apparel, such as furs, which
are luxuries and are not necessary for
the taxpayer or for members of the tax-
payer’s family, are not exempt from
levy.

(2) Fuel, provisions, furniture, and per-
sonal effects. If the taxpayer is the head
of a family, so much of the fuel, provi-
sions, furniture, and personal effects in
the taxpayer’s household, and of the
arms for personal use, livestock, and
poultry of the taxpayer, as does not ex-
ceed $1,650 in value. For purposes of
this provision, an individual who is the
only remaining member of a family
and who lives alone is not the head of
a family.

(3) Books and tools of a trade, business
or profession. So many of the books and
tools necessary for the trade, business,
or profession of an individual taxpayer
as do not exceed in the aggregate $1,100
in value.

(4) Unemployment benefits. Any
amount payable to an individual with
respect to that individual’s unemploy-
ment (including any portion thereof
payable with respect to dependents)
under an unemployment compensation
law of the United States, of any State,
or of the District of Columbia or of the
Commonwealth of Puerto Rico.

(5) Undelivered mail. Mail, addressed
to any person, which has not been de-
livered to the addressee.

(6) Certain annuity and pension pay-
ments. Annuity or pension payments
under the Railroad Retirement Act (45
U.S.C. chapter 9), benefits under the
Railroad Unemployment Insurance Act
(45 U.S.C. chapter 11), special pension
payments received by a person whose
name has been entered on the Army,
Navy, Air Force, and Coast Guard
Medal of Honor roll (38 U.S.C. 562), and
annuities based on retired or retainer
pay under 10 U.S.C. chapter 73.

(7) Workmen’s compensation. Any
amount payable to an individual as
workmen’s compensation (including
any portion thereof payable with re-
spect to dependents) under a work-
men’s compensation law of the United
States, any State, the District of Co-
lumbia, or the Commonwealth of Puer-
to Rico.
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(8) Judgments for support of minor chil-
dren. If the taxpayer is required under
any type of order or decree (including
an interlocutory decree or a decree of
support pendente lite) of a court of
competent jurisdiction, entered prior
to the day of levy, to contribute to the
support of such taxpayer’s minor chil-
dren, so much of the taxpayer’s salary,
wages, or other income as is necessary
to comply with such order or decree.
The taxpayer must establish the
amount necessary to comply with the
order or decree. The Chief, Tax Proc-
essing Center is not required to release
a levy until such time as that official
is satisfied that the amount to be re-
leased from levy will actually be ap-
plied in satisfaction of the support ob-
ligation. The Chief, Tax Processing
Center may make arrangements with a
delinquent taxpayer to establish a spe-
cific amount of such taxpayer’s salary,
wage, or other income for each pay pe-
riod which shall be exempt from levy.
Any request for such an arrangement
shall be directed to the Chief, Tax
Processing Center. Where the taxpayer
has more than one source of income
sufficient to satisfy the support obliga-
tion imposed by the order or decree,
the amount exempt from levy may at
the discretion of the Chief, Tax Proc-
essing Center be allocated entirely to
one salary, wage, or source of other in-
come or be apportioned between the
several salaries, wages, or other
sources of income.

(9) Minimum exemption for wages, sal-
ary, and other income. Amounts payable
to or received by the taxpayer as wages
or salary for personal services, or as
other income, to the extent provided in
§§70.242 through 70.245 of this part.

(10) Certain service-connected disability
payments. Any amount payable to an
individual as a service-connected
(within the meaning of 38 U.S.C.
101(16)) disability benefit under:

(i) 38 U.S.C. chapter 11, subchapter I,
I, v, VvV, or VI, or

(ii) 38 U.S.C. chapter 13, 21, 23, 31, 32,
34, 35, 37, or 39 shall be exempt from
levy.

(11) Certain public assistance payments.
Any amount payable to an individual
as a recipient of public assistance
under:
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(i) Title 42 U.S.C. subchapter IV (re-
lating to aid to families with depend-
ent children) or 42 U.S.C. subchapter
XVI (relating to supplemental security
income for the aged, blind, and dis-
abled), or

(ii) State or local government public
assistance or public welfare programs
for which eligibility is determined by a
needs or income test shall be exempt
from levy.

(12) Assistance under job training part-
nership act. Any amount payable to a
participant under the Job Training
Partnership Act (29 U.S.C. 1501 et seq.)
from funds appropriated pursuant to
such Act shall be exempt from levy.

(13) Principal residence exempt in ab-
sence of certain approval or jeopardy. Ex-
cept to the extent provided in §70.166 of
this part, the principal residence of the
taxpayer (within the meaning of 26
U.S.C. 1034) is exempt from levy.

(b) Appraisal. The ATF officer seizing
property of the type described in 26
U.S.C. 6334(a) shall appraise and set
aside to the owner the amount of such
property declared to be exempt. If the
taxpayer objects at the time of the sei-
zure to the valuation fixed by the offi-
cer making the seizure, such officer
shall summon three disinterested indi-
viduals who shall make the valuation.

(c) Other property. No other property
or rights to property are exempt from
levy except the property specifically
exempted by 26 U.S.C. 6334(a). No provi-
sions of a State law may exempt prop-
erty or rights to property from levy for
the collection of any Federal tax. Thus,
property exempt from execution under
State personal or homestead exemption
laws is, nevertheless, subject to levy by
the United States for collection of its
taxes.

(26 U.S.C. 6334)

§70.242 Wages, salary and other in-
come.

(@ In general. Under 26 U.S.C.
6334(a)(9) and (d) certain amounts pay-
able to or received by a taxpayer as
wages, salary or other income are ex-
empt from levy. This section described
the income of a taxpayer that is eligi-
ble for the exemption from levy (para-
graph (b) of this section) and how ex-
empt amounts are to be paid to the

862



Bureau of Alcohol, Tobacco and Firearms, Treasury

taxpayer (paragraph (c) of this sec-
tion). Section 70.243 of this part de-
scribes the sum which will be exempt
from levy for each of the taxpayer’s
payroll periods. Payroll periods are de-
scribed in §70.244 of this part. Amounts
exempt from levy are determined in
part by the number of persons claimed
by the taxpayer as dependents. Section
70.245 of this part describes the manner
in which the taxpayer is to claim any
dependent exemptions and the manner
in which the employer is to compute
the exempt amount and pay the bal-
ance to the Chief, Tax Processing Cen-
ter.

(b) Eligible taxpayer income. Only
wages, salary or other income payable
to the taxpayer after the levy is made
on the payor may be exempt from levy
under 26 U.S.C. 6334 (a)(9). No amount
of wages, salary or other income which
is paid to the taxpayer before levy is
made on the payor will be so exempt
from levy.

(c) Payment of exempt amounts to tax-
payer—(1) From wages, salary or other
income not subject to levy. In the case of
a taxpayer who has more than one
source of wages, salary or other in-
come, the Chief, Tax Processing Center
may elect to levy on only one or more
such source while leaving other sources
of salary or other income free from
levy. If those wages, salary or other in-
come which the Chief, Tax Processing
Center leaves free from levy equal or
exceed the amount to which the tax-
payer is entitled as an exemption from
levy under 26 U.S.C. 6334(a)(9) and (d)
and §70.243 of this part (and ar not oth-
erwise exempt), then no amount of the
taxpayer’s wages, salary or other in-
come on which the Chief, Tax Proc-
essing Center elects to levy is exempt
from levy. The Chief, Tax Processing
Center shall notify the employer or
other person subject to levy that no
amount of the taxpayer’s wages, salary
or other income is exempt from levy.

(2) From wages, salary or other income
subject to levy. If the taxpayer’s income
upon which the Chief, Tax Processing
Center does not levy is less than that
amount to which the taxpayer is enti-
tled as an exemption, then an amount
determined pursuant to §70.243 of this
part is to be paid to the taxpayer from
those wages, salary or other income

§70.243

which are subject to levy. The Chief,
Tax Processing Center will designate
those wages, salary or other income
subject to levy from which such
amount will be paid to the taxpayer.
The Chief, Tax Processing Center will
generally make this designation by de-
livering to the employer, or other per-
son levied upon, the form upon which
the taxpayer is to claim any dependent
exemption. The form will acompany
the notice of levy. The person receiving
the form from the Chief, Tax Proc-
essing Center must promptly deliver it
to the taxpayer. In the case of some
employers having a large number of
employees, however, the Chief, Tax
Processing Center will send the form
upon which an employee is to claim
any dependent exemption diretly to the
employee. In such a case, the notice of
levy will indicate that the form for
claiming dependent exemptions has
been sent to the taxpayer. If a notice of
levy is not accompanied by the form
for claiming dependent exemptions and
does not indicate that the form was
sent directly to the taxpayer, then the
person levied upon must make pay-
ment to the Chief, Tax Processing Cen-
ter without regard to amounts pre-
scribed by §70.243 of this part as ex-
empt from levy. If a notice of levy is
accompanied by the form for claiming
dependent exemptions or indicates that
the form was sent directly to the tax-
payer, then the person levied upon is to
pay over to the taxpayer, amounts de-
termined to be exempt from levy pur-
suant to §70.243 and §70.245 (b) and (c)
of this part (relating to the require-
ment that the taxpayer submit a claim
for any dependent exemption).
Amounts not exempt from levy are to
be paid to the Chief, Tax Processing
Center in accordance with the terms of
the levy.

(26 U.S.C. 6334)

§70.243 Exempt amount.

Amount payable to the taxpayer as
wages, salary, or other income for each
payroll period described in §70.244 of
this part are exempt from levy as fol-
lows:

(a) If the payroll period is weekly, an
amount equal to:

(1) The sum of:

(i) The standard deduction, and
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(ii) The aggregate amount of the de-
ductions for personal exemption al-
lowed the taxpayer under 26 U.S.C. 151
in the taxable year in which such levy
occurs, divided by

(2) 52.

(b) If the payroll period is not week-
ly, the amount exempt from levy shall
be an amount which as nearly as pos-
sible will result in the same total ex-
emption from levy for such individual
over a period of time as such individual
would have under paragraph (a) of this
section if (during such period of time)
the individual were paid or received
such wages, salary or other income on
a regular weekly basis.

(26 U.S.C. 6334)

§70.244 Payroll period.

For purpose of determining the
amount of wages, salary or other in-
come exempt from levy under 26 U.S.C.
6334(a)(9):

(a) Regularly used calendar periods. In
the case of wages, salary or other in-
come paid to the taxpayer on the basis
of an established calendar period regu-
larly used by the employer or other
person levied upon for payroll or pay-
ment purpose (e.g., daily, weekly, bi-
weekly, semimonthly, or monthly),
that period is the taxpayer’s payroll
period.

(b) Amounts paid on recurrent but ir-
regular basis. In the case of wages, sal-
ary, or other income paid to the tax-
payer on a recurrent but irregular
basis, the first day of the taxpayer’s
payroll period is that day following the
day upon which the wages, salary, or
other income were last paid to the tax-
payer. The last day of the payroll pe-
riod is that day upon which the current
payment becomes payable to him or
her. However, in any case in which:

(1) Amounts are paid to the taxpayer
on a recurrent but irregular basis, and

(2) the last payment was paid to the
taxpayer more than 60 days before the
current payment becomes payable, the
current payment will be deemed a one-
time payment (see paragraph (c) of this
section).

(c) Nonrecurrent payments. In the case
of wages, salary or other income paid
to the taxpayer on a one-time basis,
the taxpayer’s payroll period is deemed
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to be weekly (i.e., the 1-week period
ending on the day of payment).

(26 U.S.C. 6334)

§70.245 Computation of exempt
amount and payment of amounts
not exempt from levy to the Chief,
Tax Processing Center.

(a) General. Unless advised by the
Chief, Tax Processing Center that no
part of the money due to the taxpayer
is exempt from levy, the employer or
other person levied upon will compute
the exempt amount, using the formula
in §70.243 of this part and the tax-
payer’s statement of exemptions and
filing status described in paragraph (b)
of this section.

(b) Statement of exemptions and filing
status. Unless the taxpayer submits a
statement of exemptions and filing sta-
tus to the employer or other person
levied upon, the exempt amount will be
applied as if the taxpayer were a mar-
ried individual filing a separate return
with only 1 personal exemption. A
statement of exemptions and filing sta-
tus shall be made by either:

(1) Completion of the form provided
for this purpose by the Bureau, or

(2) A written statement that:

(i) Gives the taxpayer’s filing status
for income tax purposes,

(i) Shows any additional standard
deduction if the taxpayer or the tax-
payer’s spouse is at least 65 and/or
blind,

(iii) Identified by name and by rela-
tionship to the taxpayer each person
for whom a dependent exemption is
claimed,

(iv) Is signed by the taxpayer, and

(v) Contains a declaration that it is
made under the penalties of perjury.

(c) Time for submission of statement.
The taxpayer must submit the state-
ment of exemptions and filing status to
the employer or other person levied
upon no later than the later of:

(1) The third day before the last day
of the payroll period for which the ex-
emption is claimed (that is, the third
day before payday), or

(2) If the Chief, Tax Processing Cen-
ter delivers the forms for the state-
ment of exemption and filing status to
the employer or other person levied
upon (see §70.242(c)(2) of this part), the
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second day after the date the taxpayer
receives the form.

For purposes of paragraphs (c) (1) and
(2) of this section, the term ‘“‘day’’ does
not include Saturdays, Sunday or a
legal holiday within the meaning of 26
U.S.C. 7503. Failure on the part of the
taxpayer to submit a timely statement
of exemptions and filing status will re-
sult in the computation of the exempt
amount as if the taxpayer were a mar-
ried individual filing a separate return
with only 1 personal exemption for the
applicable pay period, except that the
employer or other person levied upon
may accept a statement of exemptions
and filing status not timely submitted
in accordance with this paragraph, and
may prepare a disbursement to the tax-
payer based upon the information prop-
erly verified therein, if payment to the
Chief, Tax Processing Center in accord-
ance with the levy is not thereby de-
layed.

(d) Payment of amounts not exempt
form levy to the Chief, Tax Processing
Center—(1) In General. Wages, Salary,
or other income the subject of a levy
are payable to the Chief, Tax Proc-
essing Center on the date the payor is
otherwise obligated to pay the tax-
payer (see §70.242(c) of this part).

(2) Delayed payment in certain cases. If,
however, as described in paragraph
(c)(2) of this section, the taxpayer may
submit a statement of exemptions and
filing status after the third day before
payday, amounts payable to the tax-
payer on that payday, to the extent not
exempt from levy , are payable to the
Chief, Tax Processing Center on the
third day following the date on which
the taxpayer may timely submit the
statement of exemptions and filing sta-
tus under paragraph (c)(2) of this sec-
tion. For purposes of this rule, the
term “‘day’”’ does not include Saturday,
Sunday or a legal holiday within the
meaning of 26 U.S.C. 7503.

(26 U.S.C. 6334)

Periods of Limitation in Judicial
Proceedings

§70.251 Periods of limitation on suits
by taxpayers.

(a) No suit or proceeding under sec-

tion 7422(a) of the Internal Revenue

Code for the recovery of any internal

§70.251

revenue tax, penalty, or other sum
shall be begun until whichever of the
following first occurs:

(1) The expiration of 6 months from
the date of the filing of the claim for
credit or refund, or

(2) A decision is rendered on such
claim prior to the expiration of 6
months after the filing thereof. Except
as provided in paragraph (b) of this sec-
tion, no suit or proceeding for the re-
covery of any tax, penalty, or other
sum imposed under the provision of 26
U.S.C. enforced and administered by
the Bureau may be brought after the
expiration of 2 years from the date of
mailing, by either registered or cer-
tified mail, by a regional director
(compliance) or the Chief, Tax Proc-
essing Center, to a taxpayer of a statu-
tory notice of disallowance of the part
of the claim to which the suit or pro-
ceeding relates.

(b) The 2-year period described in
paragraph (a) of this section may be ex-
tended if an agreement to extend the
running of the period of limitations is
executed. The agreement must be
signed by the taxpayer or by an attor-
ney, agent, trustee, or other fiduciary
on behalf of the taxpayer. If the agree-
ment is signed by a person other than
the taxpayer, it shall be accompanied
by an authenticated copy of the power
of attorney or other legal evidence of
the authority of such person to act on
behalf of the taxpayer. If the taxpayer
is a corporation, the agreement should
be signed with the corporate name fol-
lowed by the signature of a duly au-
thorized officer of the corporation. The
agreement will not be effective until
signed by a regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter.

(c) The taxpayer may sign a waiver of
the requirement that the taxpayer be
mailed a notice of disallowance. Such
waiver is irrevocable and will com-
mence the running of the 2-year period
described in paragraph (a) of this sec-
tion on the date the waiver is filed. The
waiver shall set forth:

(1) The type of tax and the taxable
period covered by the taxpayer’s claim
for refund;

(2) The amount of the claim;

(3) The amount of the claim dis-
allowed;
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(4) A statement that the taxpayer
agrees the filing of the waiver will
commence the running of the 2-year
period provided for in section 6532(a)(1)
as if a notice of disallowance had been
sent the taxpayer by either registered
or certified mail.

The filing of such a waiver prior to the
expiration of 6 monthes from the date
the claim was filed does not permit the
filing of a suit for refund prior to the
time specified in section 6532(a)(1) and
paragraph (a) of this section.

(d) Any consideration, reconsider-
ation, or other action with respect to a
claim after the mailing, by either reg-
istered or certified mail, of a notice of
disallowance or after the execution of a
waiver referred to in paragraph (c) of
this section, shall not extend the pe-
riod for bringing suit or other pro-
ceeding under section 7422(a) of the In-
ternal Revenue Code.

(26 U.S.C. 6532)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47648, Nov. 14, 1990]

§70.252 Periods of limitaion on suits
by the United States.

The United States may not recover
any erroneous refund by civil action
under section 7405 of the Internal Rev-
enue Code unless such action is begun
within 2 years after the making of such
refund. However, if any part of the re-
fund was induced by fraud or misrepre-
sentation of a material fact, the action
to recover the erroneous refund may be
brought at any time within 5 years
from the date the refund was made.

(26 U.S.C. 6532)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.253 Periods of limitation on suits
by persons other than taxpayers.

(a) General rule. No suit or pro-
ceeding, except as otherwise provided
in 26 U.S.C. 6532(c)(2) and paragraph (b)
of this section, under 26 U.S.C. 7426 and
§70.207 of this part relating to civil ac-
tions by persons other than taxpayers,
shall be begun after the expiration of 9
months from the date of levy or agree-
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ment under 26 U.S.C. 6325(b)(3) giving
rise to such action.

(b) Period when claim is filed. The 9-
month period described in 26 U.S.C.
6532(c)(1) and paragraph (a) of this sec-
tion shall be extended to the shorter of

(1) 12 months from the date of filing
by a third party of a written request
under §70.67(b)(2) of this part for the re-
turn of property wrongfully levied
upon, or

(2) 6 months from the date of mailing
by registered or certified mail by the
regional director (compliance) to the
party claimant of a notice of disallow-
ance of the part of the request to which
the action relates. A request which,
under §70.67(b)(3) of this part, is not
considered adequate does not extend
the 9-month period described in para-
graph (a) of this section.

(26 U.S.C. 6532)
[T.D. ATF-301, 55 FR 47648, Nov. 14, 1990]

Limitations on Credit or Refund

§70.261 Period of limitation on filing
claim.

(a) In the case of any tax (other than
a tax payable by stamp):

(1) If a return is filed, a claim for
credit or refund of an overpayment
must be filed by the taxpayer within 3
years from the time the return was
filed or within 2 years from the time
the tax was paid, whichever of such pe-
riods expires the later.

(2) If no return is filed, the claim for
credit or refund of an overpayment
must be filed by the taxpayer within 2
years from the time the tax was paid.

(b) In the case of any tax payable by
means of a stamp, a claim for credit or
refund of an overpayment of such tax
must be filed by the taxpayer within 3
years from the time the tax was paid.
For provisions relating to redemption
of unused stamps, see section 6805 of
the Internal Revenue Code.

(c) For limitations on allowance of
credit or refund, special rules, and ex-
ceptions, see subsections (b) and (c) of
section 6511 of the Internal Revenue
Code. For rules as to time return is
deemed filed and tax considered paid,
see section 6513 of the Internal Revenue
Code.
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(26 U.S.C. 6511)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.262 Limitations on allowance of
credits and refunds.

(a) Effect of filing claim. Unless a
claim for credit or refund of an over-
payment is filed within the period of
limitation prescribed in section 6511(a),
no credit or refund shall be allowed or
made after the expiration of such pe-
riod.

(b) Limit on amount to be credited or re-
funded. In the case of any tax (other
than a tax payable by stamp):

(1) If a return was filed, and a claim
is filed within 3 years from the time
the return was filed, the amount of the
credit or refund shall not exceed the
portion of the tax paid within the pe-
riod, immediately preceding the filing
of the claim, equal to 3 years plus the
period of any extension of time for fil-
ing the return.

(2) If a return was filed, and a claim
is filed after the 3 year period described
in paragraph (b)(1) of this section, but
within 2 years from the time the tax
was paid, the amount of the credit or
refund shall not exceed the portion of
the tax paid within the 2 years imme-
diately preceding the filing of the
claim.

(3) If no return was filed, but a claim
is filed, the amount of the credit or re-
fund shall not exceed the portion of the
tax paid within the 2 years imme-
diately preceding the filing of the
claim.

(4) If no claim is filed, the amount of
the credit or refund allowed or made by
the regional director (compliance)
shall not exceed the amount that
would have been allowable under the
preceding subparagraphs if a claim had
been filed on the date the credit or re-
fund is allowed.

(c) In the case of a tax payable by
stamp. (1) If a claim is filed, the
amount of the credit or refund shall
not exceed the portion of the tax paid
within the 3 years immediately pre-
ceding the filing of the claim.

(2) If no claim is filed, the amount of
the credit or refund allowed or made by
the regional director (compliance) or
the Chief, Tax Processing Center shall
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not exceed the portion of the tax paid
within the 3 years immediately pre-
ceding the allowance of the credit or
refund. For provisions relating to re-
demption of unused stamps, see section
6805 of the Internal Revenue Code.

(26 U.S.C. 6511)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47648, Nov. 14, 1990]

§70.263 Special rules applicable in
case of extension of time by agree-
ment.

(a) Scope. If, within the period pre-
scribed in section 6511(a) of the Inter-
nal Revenue Code for the filing of a
claim for credit or refund, an agree-
ment extending the period for assess-
ment of a tax has been made in accord-
ance with the provisions of section
6501(c)(4) of the Internal Revenue Code,
the special rules provided in this sec-
tion become applicable. This section
shall not apply to any claim filed, or
credit or refund allowed if no claim is
filed, either (1) prior to the execution
of an agreement extending the period
in which assessment may be made, or
(2) more than 6 months after the expi-
ration of the period within which an
assessment may be made pursuant to
the agreement or any extension there-
of.

(b) Period in which claim may be filed.
Claim for credit or refund of an over-
payment may be filed, or credit or re-
fund may be allowed if no claim is
filed, at any time within which an as-
sessment may be made pursuant to an
agreement, or any extension thereof,
under section 6501(c)(4), and for 6
months thereafter.

(c) Limit on amount to be credited or re-
funded. (1) If a claim is filed within the
time prescribed in paragraph (b) of this
section, the amount of the credit or re-
fund allowed or made shall not exceed
the portion of the tax paid after the
execution of the agreement and before
the filing of the claim, plus the amount
that could have been properly credited
or refunded under the provisions of sec-
tion 6511(b)(2) if a claim had been filed
on the date of the execution of the
agreement.

(2) If no claim is filed, the amount of
credit or refund allowed or made with-
in the time prescribed in paragraph (b)
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of this section shall not exceed the por-
tion of the tax paid after the execution
of the agreement and before the mak-
ing of the credit or refund, plus the
amount that could have been properly
credited or refunded under the provi-
sions of section 6511(b)(2) if a claim had
been filed on the date of the execution
of the agreement.

(d) Effective date of agreement. The
agreement referred to in this section
shall become effective when signed by
the taxpayer and the regional director
(compliance).

(26 U.S.C. 6511)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.264 Time return deemed filed and
tax considered paid.

For purposes of section 6511 of the In-
ternal Revenue Code, a return filed be-
fore the last day prescribed by law or
regulations for the filing thereof shall
be considered as filed on such last day.
For purposes of section 6511(b) (2) and
(c), payment of any portion of the tax
made before the last day prescribed for
payment shall be considered made on
such last day. An extension of time for
filing a return or for paying any tax
shall not be given any effect in deter-
mining under this section the last day
prescribed for filing a return or paying
any tax.

(26 U.S.C. 6513)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.265 Credits or refunds after pe-
riod of limitation.

(a) A refund of any portion of any in-
ternal revenue tax (or any interest, ad-
ditional amount, addition to the tax,
or assessable penalty) shall be consid-
ered erroneous and a credit of any such
portion shall be considered void:

(1) If made after the expiration of the
period of limitation prescribed by sec-
tion 6511 of the Internal Revenue Code
for filing claim therefor, unless prior
to the expiration of such period claim
was filed, or

(2) In the case of a timely claim, if
the credit or refund was made after the
expiration of the period of limitation

27 CFR Ch. | (4-1-99 Edition)

prescribed by section 6532(a) for the fil-
ing of suit, unless prior to the expira-
tion of such period, suit was begun.

(b) For procedure by the United
States to recover erroneous refunds,
see sections 6532(b) and 7405 of the In-
ternal Revenue Code.

(26 U.S.C. 6514)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.266 Credit against barred liability.

Any credit against a liability in re-
spect of any taxable year shall be void
if the collection of such liability would
be barred by the applicable statute of
limitations at the time such credit is
made.

(26 U.S.C. 6514)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

TRANSFEREES

§70.271 Procedure in the case of trans-
ferred assets.

(a) Method of collection. (1) The liabil-
ity, at law or in equity, of a transferee
of property of any person liable in re-
spect of any tax imposed under provi-
sions of 26 U.S.C. enforced and adminis-
tered by the Bureau, in any case where
the liability of the transferee arises on
the liquidation of a corporation or
partnership, or a corporate reorganiza-
tion within the meaning of 26 U.S.C.
368(a), shall be assessed against such
transferee and paid and collected in the
same manner and subject to the same
provisions and limitations as in the
case of the tax with respect to which
such liability is incurred, except as
hereinafter provided.

(2) Applicable provisions. The provi-
sions of 26 U.S.C. made applicable by 26
U.S.C. 6901(a) to the liability of a
transferee referred to in paragraph
(a)(1) of this section, include the provi-
sions relating to:

(i) Delinquency in payment after no-
tice and demand and the amount of in-
terest attaching because of such delin-
quency;

(ii) The authorization of distraint
and proceedings in court for collection;
and
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(iii) The prohibition of claims and

suits for refund.
For detailed provisions relating to as-
sessments, collections, and refunds, see
26 U.S.C. chapters 63, 64, and 65, respec-
tively.

(b) Definition of transferee. As used in
this section, the term ‘‘transferee’ in-
cludes the shareholder of a dissolved
corporation, the assignee or donee of
an insolvent person, the successor of a
corporation, a party to a reorganiza-
tion as defined in 26 U.S.C. 368, and all
other classes of distributees.

(c) Period of limitations on assessment.
The period of limitations for assess-
ment of the liability of a transferee is
as follows:

(1) Initial transferee. In the case of the
liability of an initial transferee, 1 year
after the expiration of the period of
limitations for assessment against the
transferor.

(2) Transferee of transferee. In the case
of the liability of a transferee of a
transferee, 1 year after the expiration
of the period of limitations for assess-
ment against the preceding transferee,
or 3 years after the expiration of the
period of limitations for assessment
against the taxpayer, whichever of
such periods first expires.

(3) Court proceeding against taxpayer
or last preceding transferee. If, before the
expiration of the period specified in
paragraph (c)(1) or (2) of this section,
(whichever is applicable), a court pro-
ceeding against the taxpayer or last
preceding transferee for the collection
of the tax or liability in respect there-
of, respectively, has been begun within
the period of limitation for the com-
mencement of such proceeding, then
within 1 year after the return of execu-
tion in such proceeding.

(d) Extension by agreement—(1) Exten-
sion of time for assessment. The time pre-
scribed by 26 U.S.C. 6901 for the assess-
ment of the liability of a transferee
may, prior to the expiration of such
time, be extended for any period of
time agreed upon in writing by the
transferee and the regional director
(compliance) or the Chief, Tax Proc-
essing Center. The extension shall be-
come effective when the agreement has
been executed by both parties. The pe-
riod agreed upon may be extended by
subsequent agreements in writing
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made before the expiration of the pe-
riod previously agreed upon.

(2) Extension of times for credit or re-
fund. (i) For the purposes of deter-
mining the period of limitations on
credit or refund to the transferee of
overpayments made by such transferee
or overpayments made by the taxpayer
to which such transferee may be le-
gally entitled to credit or refund, an
agreement and any extension thereof
referred to in paragraph (d)(1) of this
section, shall be deemed an agreement
and extension thereof for purposes of 26
U.S.C. 6511(c) (relating to limitations
on credit or refund in case of extension
of time by agreement).

(ii) For the purpose of determining
the limit specified in 26 U.S.C.
6511(c)(2) on the amount of the credit
or refund, if the agreement is executed
after the expiration of the period of
limitations for assessment against the
taxpayer with reference to whom the
liability of such transferee arises, the
periods specified in 26 U.S.C. 6511(b)(2)
shall be increased by the period from
the date of such expiration to the date
the agreement is executed.

(e) Period of assessment against tax-
payer. For the purpose of determining
the period of limitations for assess-
ment against a transferee, if the tax-
payer is deceased, or, in the case of a
corporation, has terminated its exist-
ence, the period of limitations for as-
sessment against the taxpayer shall be
the period that would be in effect had
the termination of existence not oc-
curred.

(26 U.S.C. 6901)
[T.D. ATF-301, 55 FR 47648, Nov. 14, 1990]

BONDS

§70.281 Form of bond and security re-
quired.

(a) In general. Any person required to
furnish a bond under the provisions of
this part shall execute such bond:

(1) On the appropriate form pre-
scribed by the Bureau (which may be
obtained from the regional director
(compliance) or the Chief, Tax Proc-
essing Center), and

(2) With satisfactory surety.
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For provisions as to what will be con-
sidered ‘‘satisfactory surety’’, see para-
graph (b) of this section. The bonds re-
ferred to in this paragraph shall be
drawn in favor of the United States.

(b) Satisfactory surety—(1) Approved
surety company or bonds or notes of the
United States. For purposes of para-
graph (a) of this section, a bond shall
be considered executed with satisfac-
tory surety if:

(i) It is executed by a surety com-
pany holding a certificate of authority
from the Secretary as an acceptable
surety on Federal bonds; or

(ii) It is secured by bonds or notes of
the United States as provided in by 31
U.S.C. 9303.

(2) Other surety acceptable in discretion
of ATF officials. Unless otherwise ex-
pressly provided in 26 U.S.C. or this
part, a bond may, in the discretion of
the regional director (compliance) or
the Chief, Tax Processing Center, be
considered executed with satisfactory
surety if, in lieu of being executed or
secured as provided in paragraph (b)(1)
of this section, it is:

(i) Executed by a corporate surety
(other than a surety company) pro-
vided such corporate surety establishes
that it is within its corporate powers
to act as surety for another corpora-
tion or an individual;

(if) Executed by two or more indi-
vidual sureties, provided such indi-
vidual sureties meet the conditions
contained in paragraph (b)(3) of this
section;

(iii) Secured by a mortgage on real or
personal property;

(iv) Secured by a certified, cashier’s,
or treasurer’s check drawn on any
bank or trust company incorporated
under the laws of the United States or
any State, Territory, or possession of
the United States, or by a U.S. postal,
bank, express or telegraph money
order;

(v) Secured by corporate bonds or
stocks, or by bonds issued by a State or
political subdivision thereof, of recog-
nized stability; or

(vi) Secured by any other acceptable
collateral. Collateral shall be deposited
with the regional director (compliance)
or the Chief, Tax Processing Center or,
in that official’s discretion, with a re-
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sponsible financial
as escrow agent.

(3) Conditions to be met by individual
sureties. If a bond is executed by two or
more individual sureties, the following
conditions must be met by each such
individual surety:

(i) The surety must reside within the
State in which the principal place of
business or legal residence of the pri-
mary obligor is located;

(ii) The surety must have property
subject to execution of a current mar-
ket value, above all encumbrances,
equal to at least the penalty of the
bond;

(iii) All real property which the sur-
ety offers as security must be located
in the State in which the principal
place of business or legal residence of
the primary obligor is located;

(iv) The surety must agree not to
mortgage, or otherwise encumber, any
property offered as security while the
bond continues in effect without first
securing the permission of the official
with whom the bond is filed; and

(v) The surety must file with the
bond, and annually thereafter so long
as the bond continues in effect, an affi-
davit as to the adequacy of the secu-
rity, executed on the appropriate form
furnished by the regional director
(compliance) or the Chief, Tax Proc-
essing Center.

Partners may not act as sureties upon
bonds of their partnership. Stock-
holders of a corporate principal may be
accepted as sureties provided their
qualifications as such are independent
of their holdings of the stock of the
corporation.

(4) Adequacy of surety. No surety or
security shall be accepted if it does not
adequately protect the interest of the
United States.

(26 U.S.C. 7101)

institution acting

[T.D. ATF-301, 55 FR 47649, Nov. 14, 1990]

§70.282 Single bond in lieu of multiple
bonds.

In the case of bonds required under
this part, a single bond will not be ac-
cepted in lieu of two or more bonds.

(26 U.S.C. 7102)
[T.D. ATF-301, 55 FR 47650, Nov. 14, 1990]
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MISCELLANEOUS PROVISIONS

SOURCE: Sections 70.301 through 70.306
added by T.D. ATF-301, 55 FR 47650, Nov. 14,
1990, unless otherwise noted.

§70.301 Reproduction of returns and
other documents.

(a) In general. The Director may con-
tract with any Federal agency or any
person to have such agency or person
process films and other
photoimpressions of any return, state-
ment, document, or of any card, record,
or other matter required under the pro-
visions of 26 U.S.C. enforced and ad-
ministered by the Bureau, and make
reproductions from such films and
photoimpressions.

(b) Safeguards—(1) By private con-
tractor. Any person entering into a con-
tract with the Bureau for the perform-
ance of any of the services described in
paragraph (a) of this section shall
agree to comply, and to assume respon-
sibility for compliance by that person’s
employees, with the following require-
ments:

(i) The films or photoimpressions,
and reproductions made therefrom,
shall be used only for the purpose of
carrying out the provisions of the con-
tract, and information contained in
such material shall be treated as con-
fidential and shall not be divulged or
made known in any manner to any per-
son except as may be necessary in the
performance of the contract;

(if) All the services shall be per-
formed under the supervision of the
person with whom the contract is made
or that person’s responsible employees;

(iii) All material received for proc-
essing and all processed and reproduced
material shall be kept in a locked and
fireproof compartment in a secure
place when not being worked upon;

(iv) All spoilage of reproductions
made from the film or
photoimpressions supplied to the con-
tractor shall be destroyed, and a state-
ment under the penalties of perjury
shall be submitted to the Bureau that
such destruction has been accom-
plished; and

(v) AIll film, photoimpressions, and
reproductions made therefrom, shall be
transmitted to the Bureau by personal
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delivery, first-class mail, parcel post,
or express.

(2) By Federal agency. Any Federal
agency entering into a contract with
the Bureau for the performance of any
services described in paragraph (a) of
this section, shall treat as confidential
all material processed or reproduced
pursuant to such contract.

(3) Inspection. The Bureau shall have
the right to send its officers and em-
ployees into the office and plants of
Federal agencies and other contractors
for inspection of the facilities and op-
erations provided for the performance
of any work contracted or to be con-
tracted for under this section.

(4) Criminal sanctions. For penalty
provisions relating to the unauthorized
use and disclosure of information in
violation of the provisions of this sec-
tion, see 26 U.S.C. 7213(c).

(26 U.S.C. 7513)

§70.302 Fees and costs for witnesses.

(a) Introduction. Title 26 U.S.C. 7610
provides that the Bureau may make
payments to certain persons who are
summoned to give information to the
Bureau under 26 U.S.C. 7602 and §70.22
of this part. Under 26 U.S.C. 7610 wit-
nesses generally will not be reimbursed
for actual expenses incurred but in-
stead will be paid in accordance with
the payment rates established by regu-
lations. Paragraph (b) of this section
contains elaborations of certain terms
found in 26 U.S.C. 7610 and definitions
of other terms used in the regulations
under 26 U.S.C. 7610 (a) and (b); and
paragraphs (c) and (d) of this section
contain rules and rates applicable to
payments under 26 U.S.C. 7610.

(b) Definitions—(1) Directly incurred
costs. Directly incurred costs are costs
incurred solely, immediately, and nec-
essarily as a consequence of searching
for, reproducing, or transporting
records in order to comply with a sum-
mons. They do not include a propor-
tionate allocation of fixed costs, such
as overhead, equipment depreciation,
etc. However, where a third party’s
records are stored at an independent
storage facility that charges the third
party a search fee to search for, repro-
duce, or transport particular records
requested, these fees are considered to
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be directly incurred by the summoned
third party.

(2) Reproduction cost. Reproduction
costs are costs incurred in making cop-
ies or duplicates of summoned docu-
ments, transcripts, and other similar
material.

(3) Search costs. Search costs include
only the total cost of personnel time
directly incurred in searching for
records or information and the cost of
retrieving information stored by com-
puter. Salaries of persons locating and
retrieving summoned material are not
included in search costs. Also, search
costs do not include salaries, fees, or
similar expenditures for analysis of
material or for managerial or legal ad-
vice, expertise, or research, or time
spent for these activities.

(4) Third party. A third party is any
person served with a summons, other
than a person with respect to whose li-
ability a summons is issued, or an offi-
cer, employee, agent, accountant, or
attorney of that person.

(5) Third party records. Third party
records are books, papers, records, or
other data in which the person with re-
spect to whose liability a summons is
issued does not have a proprietary in-
terest at the time the summons is
served.

(6) Transportation costs. Transpor-
tation costs include only costs incurred
to transport personnel to search for
records or information requested and
costs incurred solely by the need to
transport the summoned material to
the place of examination. These costs
do not include the cost of transporting
the summoned witness for appearance
at the place of examination. See para-
graph (c)(2) of this section for payment
of travel expenses.

(c) Conditions and rates of payments—
(1) Basis for payment. Payment for
search, reproduction, and transpor-
tation costs will be made only to third
parties served with a summons to
produce third party records or informa-
tion and only for material requested by
the summons. Payment will be made
only for those costs both directly in-
curred and reasonably necessary. No
payment will be made until the third
party has satisfactorily complied with
the summons and has submitted an
itemized bill or invoice showing spe-
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cific details concerning the costs to the
Bureau employee before whom the
third party was summoned. If a third
party charges any other person for any
cost for which the third party is seek-
ing payment from the Bureau, the
amount charged to the other person
must be subtracted from the amount
the Bureau must pay.

(2) Payment rates. The following rates
are established.

(i) Search costs. (A) For the total
amount of personnel time required to
locate records or information, $8.50 per
person hour.

(B) For retrieval of information
stored by computer in the format in
which it is normally produced, actual
costs, based on computer time and nec-
essary supplies, except that personnel
time for computer search is payable
only under paragraph (c)(2)(i)(A) of this
section.

(i) Reproduction costs. (A) For copies
of documents $.20 per page.

(B) For photographers, films and
other materials, actual cost, except
that personnel time is payable only
under paragraph (a)(2)(i)(A) of this sec-
tion.

(iii) Transportation costs. For trans-
portation costs, actual cost, except
that personnel time is payable only
under paragraph (c)(2)(i)(A) of this sec-
tion.

(d) Appearance fees and allowances—
(1) In general. Under 26 U.S.C. 7610(a)(1)
and this paragraph, the Bureau shall
pay a summoned person certain fees
and allowances. No payments will be
made until after the party summoned
appears and has submitted any nec-
essary receipts or other evidence of
costs to the Bureau employee before
whom the person was summoned.

(2) Attendance fees. A summoned per-
son shall be paid an attendance fee for
each day’s attendance. A summoned
person shall also be paid the attend-
ance fee for the time necessarily occu-
pied in going to and returning from the
place of attendance at the beginning
and end of the attendance or at any
time during the attendance. The at-
tendance fee is the higher of $30 per
day or the amount paid under 28 U.S.C.
1821(b) to witnesses in attendance at
courts of the United States at the time
of the summoned person’s appearance.
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(3) Travel allowances. A summoned
person who travels by common carrier
shall be paid for the actual expenses of
travel on the basis of the means of
transportation reasonably utilized and
the distance necessarily traveled to
and from the summoned person’s resi-
dence by the shortest practical route in
going to and returning from the place
of attendance. Such a summoned per-
son shall utilize a common carrier at
the most economical rate reasonably
available. A receipt or other evidence
of actual cost shall be furnished. A
travel allowance equal to the mileage
allowance which the Administrator of
General Services has prescribed, under
5 U.S.C. 5704, for official travel of em-
ployees of the Federal Government
shall be paid to each summoned person
who travels by privately owned vehicle.
Computation of mileage under this
paragraph shall be made on the basis of
a uniform table of distances adopted by
the Administrator of General Services.
Toll charges for toll roads, bridges,
tunnels and ferries, taxicab fares be-
tween places of lodging and carrier ter-
minals, and parking fees (upon presen-
tation of a valid parking receipt) shall
be paid in full to a summoned person
incurring those expenses.

(4) Subsistence allowances. A subsist-
ence allowance shall be paid to a sum-
moned person (other than a summoned
person who is incarcerated) when an
overnight stay is required at the place
of attendance because the place is so
far removed from the residence of the
summoned person as to prohibit return
thereto from day to day. A subsistence
allowance for a summoned person shall
be paid in an amount not to exceed the
maximum allowance prescribed by the
Administrator of General Services,
under 5 U.S.C. 5702(a), for official travel
in the area of attendance by employees
of the Federal Government. An alien
who has been paroled into the United
States by the Attorney General, under
8 U.S.C. 1182(d)(5)(A), or an alien who
either has admitted belonging to a
class of aliens who are deportable or
has been determined under 8 U.S.C.
1252(b) to be deportable, shall be ineli-
gible to receive the fees or allowances
provided for under 26 U.S.C. 7610(a)(1).

(26 U.S.C. 7610)

§70.304

§70.303 Rules and regulations.

(a) Issuance. The Director, with the
approval of the Secretary, shall pre-
scribe all needful rules and regulations
for the enforcement of provisions of 26
U.S.C. enforced and administered by
the Bureau (except where this author-
ity is expressly given by 26 U.S.C. to
any other person other than an officer
or employee of the Treasury Depart-
ment), including all rules and regula-
tions as may be necessary by reason of
any alteration of law in relation to
taxes within the Director’s jurisdic-
tion.

(b) Retroactivity. The Director, with
the approval of the Secretary, may pre-
scribe the extent, if any, to which any
regulation or Treasury decision relat-
ing to the laws within the Director’s
jurisdiction shall be applied without
retroactive effect. The Director may
prescribe the extent, if any, to which
any ruling relating to the laws within
the Director’s jurisdiction, issued by or
pursuant to authorization from the Di-
rector, shall be applied without retro-
active effect.

(c) Preparation and distribution of reg-
ulations, forms, stamps, and other mat-
ters. The Director, under the direction
of the Secretary, shall prepare and dis-
tribute all the instructions, regula-
tions, directions, forms, blanks,
stamps, and other matters pertaining
to the assessment and collection of
taxes within the Director’s jurisdic-
tion.

(26 U.S.C. 7805)

§70.304 Place for filing documents
other than returns.

(a) If a document, other than a re-
turn, is required to be filed with a re-
gional office, such document may be
hand delivered to such office.

(b) For purposes of this section, a re-
turn or document will be considered to
be hand carried if it is brought to the
regional director (compliance) or des-
ignated delegate by the person required
to file the return or other document, or
by the person’s agent. Examples of per-
sons who will be considered to be
agents, for purposes of the preceding
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sentence, are: Members of the tax-
payer’s family, an employee of the tax-
payer, the taxpayer’s attorney, ac-
countant, or tax advisor, and mes-
sengers employed by the taxpayer. A
return or document will not be consid-
ered to be hand carried if it is sent to
the Bureau through the U.S. Mail.

(26 U.S.C. 6091)

§70.305 Timely mailing treated as
timely filing.

(a) General rule. Title 26 U.S.C. 7502
provides that, if the requirements of
such section are met, a document shall
be deemed to be filed on the date of the
postmark stamped on the cover in
which such document was mailed.
Thus, if the cover containing such doc-
ument bears a timely postmark, the
document will be considered filed time-
ly although it is received after the last
date, or the last day of the period, pre-
scribed for filing such document. Title
26 U.S.C. 7502 is applicable only to
those documents which come within
the definition of such term provided by
paragraph (b) of this section and only if
the document is mailed in accordance
with paragraph (c) of this section and
is delivered in accordance with para-
graph (d) of this section.

(b) Document defined. The term docu-
ment, as used in this section, means
any return, claim, statement, or other
document required to be filed within a
prescribed period or on or before a pre-
scribed date under authority of any
provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau.

() Mailing requirements. (1) Title 26
U.S.C. 7502 is not applicable unless the
document is mailed in accordance with
the following requirements:

(i) The document must be contained
in an envelope or other appropriate
wrapper, properly addressed to the
agency, officer, or office with which
the document is required to be filed.

(ii) The document must be deposited
within the prescribed time in the mail
in the United States with sufficient
postage prepaid. For this purpose, a
document is deposited in the mail in
the United States when it is deposited
with the domestic mail service of the
U.S. Postal Service, as defined by the
postal regulations (39 CFR Part 2).
Title 26 U.S.C. 7502 does not apply to
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any document which is deposited with
the mail service of any other country.

(iii)(A) If the postmark on the enve-
lope or wrapper is made by the U.S.
Postal Service, such postmark must
bear a date on or before the last date,
or the last day of the period, prescribed
for filing the document. If the post-
mark does not bear a date on or before
the last date, or the last day of the pe-
riod, prescribed for filing the docu-
ment, the document will be considered
not to be filed timely, regardless of
when the document is deposited in the
mail. Accordingly, the sender who re-
lies upon the applicability of 26 U.S.C.
7502 assumes the risk that the post-
mark will bear a date on or before the
last date, or the last day of the period,
prescribed for filing the document, but
see paragraph (c)(2) of this section,
with respect to the use of registered
mail or certified mail to avoid this
risk. If the postmark on the envelope
or wrapper is not legible, the person
who is required to file the document
has the burden of proving the time
when the postmark was made. Further-
more, in case the cover containing a
document bearing a timely postmark
made by the U.S. Postal Service is re-
ceived after the time when a document
postmarked and mailed at such time
would ordinarily be received, the send-
er may be required to prove that it was
timely mailed.

(B) If the postmark on the envelope
or wrapper is made other than by the
U.S. Postal Service, the postmark so
made must bear a date on or before the
last date, or the last day of the period,
prescribed for filing the document, and
the document must be received by the
agency, officer, or office with which it
is required to be filed not later than
the time when a document contained in
an envelope or other appropriate wrap-
per which is properly addressed and
mailed and sent by the same class of
mail would ordinarily be received if it
were postmarked at the same point of
origin by the U.S. Postal Service on
the last date, or the last day of the pe-
riod, prescribed for filing the docu-
ment. However, in case the document
is received after the time when a docu-
ment so mailed and so postmarked by
the U.S. Postal Service would ordi-
narily be received, such document will
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be treated as having been received at
the time when a document so mailed
and so postmarked would ordinarily be
received, if the person who is required
to file the document establishes that it
was actually deposited in the mail be-
fore the last collection of the mail
from the place of deposit which was
postmarked (except for the metered
mail) by the U.S. Postal Service on or
before the last date, or the last day of
the period, prescribed for filing the
document, that the delay in receiving
the document was due to a delay in the
transmission of the mail, and the cause
of such delay. If the envelope has a
postmark made by the U.S. Postal
Service in addition to the postmark
not so made, the postmark which was
not made by the U.S. Postal Service
shall be disregarded, and whether the
envelope was mailed in accordance
with this section shall be determined
solely by applying the rules of para-
graph (c)(1)(iii)(A) of this section.

(2) If the document is sent by U.S.
registered mail, the date of registra-
tion of the document shall be treated
as the postmark date. If the document
is sent by U.S. certified mail and the
sender’s receipt is postmarked by the
postal employee to whom such docu-
ment is presented, the date of the U.S.
postmark on such receipt shall be
treated as the postmark date of the
document. Accordingly, the risk that
the document will not be postmarked
on the day that it is deposited in the
mail may be overcome by the use of
registered mail or certified mail.

(3) As used in this section, the term
““the last date, or the last day of the
period, prescribed for filing the docu-
ment”’ includes any extension of time
granted for such filing. Except as pro-
vided in 26 U.S.C. 5061 for the filing of
returns and payment of a tax under 26
U.S.C. subtitle E, when the last date,
or the last day of the period, prescribed
for filing the document falls on a Sat-
urday, Sunday, or legal holiday, 26
U.S.C. 7503 is also applicable, so that,
in applying the rules of this paragraph,
the next succeeding day which is not a
Saturday, Sunday, or legal holiday,
shall be treated as the last date, or the
last day of the period, prescribed for
filing the document.

§70.306

(d) Delivery. (1) Title 26 U.S.C. 7502 is
not applicable unless the document is
delivered by U.S. mail to the agency,
officer, or office with which it is re-
quired to be filed. However, if the docu-
ment is sent by registered mail or cer-
tified mail, proof that the document
was properly registered or that a post-
marked certified mail sender’s receipt
was properly issued therefor, and that
the envelope or wrapper was properly
addressed to such agency, officer or of-
fice shall constitute prima facie evi-
dence that the document was delivered
to such agency, officer or office.

(2) Title 26 U.S.C. 7502 is applicable
only when the document is delivered
after the last date, or the last day of
the period, prescribed for filing the
document.

(e) Exceptions. This section shall not
apply with respect to:

(1) The filing of a document in, or the
making of a payment to, any court,

(2) Currency or other medium of pay-
ment unless actually received and ac-
counted for, or

(3) Returns, claims, statements, or
other documents, or payments, which
are required under any provision of 26
U.S.C. enforced and administered by
the Bureau or the regulations there-
under to be delivered by any method
other than by mailing.

(26 U.S.C. 5061 and 7503)

§70.306 Time for performance of acts
other than payment of tax or filing
of any return where last day falls
on Saturday, Sunday, or legal holi-
day.

(a) In general. Title 26 U.S.C. 7503 pro-
vides that when the last day prescribed
under provisions of 26 U.S.C. enforced
and administered by the Bureau, for
the performance of any act falls on a
Saturday, Sunday, or legal holiday,
such act shall be considered performed
timely if performed on the next suc-
ceeding day which is not a Saturday,
Sunday, or legal holiday. For this pur-
pose, any authorized extension of time
shall be included in the determining of
the last day for performance of any
act. Title 26 U.S.C. 7503 is not applica-
ble to the filing of returns and pay-
ment of tax under 26 U.S.C. subtitle E.
Title 26 U.S.C. 7503 is applicable only in
case an act is required under authority
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of any provisions of 26 U.S.C. enforced
and administered by the Bureau to be
performed on or before a prescribed
date or within a prescribed period.
Title 26 U.S.C. 7503 applies to acts to be
performed by the taxpayer (such as the
filing of a claim for credit or refund of
tax) and acts to be performed by the
Director, the Chief, Tax Processing
Center, or a regional director (compli-
ance), (such as, the giving of any notice
with respect to, or making any demand
for the payment of, any tax; the assess-
ment or collection of any tax). For
rules concerning the payment of any
tax or filing of any return required
under the authority of 26 U.S.C. sub-
title E relating to alcohol, tobacco, and
certain other excise taxes, see 26 U.S.C.
§§5061 and 6302 and the regulations cov-
ering the specific commodity.

(b) Legal holidays. (1) For the purpose
of 26 U.S.C. 7503, the term “‘legal holi-
day”’ includes the legal holidays in the
District of Columbia. Such legal holi-
days found in 5 U.S.C. 6103(a), as en-
acted and made effective by the Act of
November 2, 1983 (97 Stat. 917), are:

(i) January 1, New Year’s Day,

(ii) Third Monday in January, Birth-
day of Martin Luther King, Jr.,

(iii) January 20, when such day is In-
auguration Day,

(iv) Third Monday in
Washington’s Birthday,

(v) Last Monday in May, Memorial
Day,

(vi) July 4, Independence Day,

(vii) First Monday in September,
Labor Day,

(viii) Second Monday in October, Co-
lumbus Day,

(ix) November 11, Veterans’ Day,

(X) Fourth Thursday in November,
Thanksgiving Day, and

(xi) December 25, Christmas Day.
When a legal holiday in the District of
Columbia falls on a Sunday, the next
day is a legal holiday in the District of
Columbia. For the purpose of 26 U.S.C.
7503, when a legal holiday in the Dis-
trict of Columbia (other than Inau-
guration Day) falls on a Saturday it
shall be treated as falling on the pre-
ceding Friday.

(2) In the case of any statement or
other document required to be filed, or
any other act required under the au-
thority of provisions of 26 U.S.C. en-

February,
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forced and administered by the Bureau
to be performed at any office of the Bu-
reau or any other office or agency of
the United States, located outside the
District of Columbia, but within an
ATF region, the term *“legal holiday”’
includes, in addition to the legal holi-
days enumerated in paragraph (b)(1) of
this section, any statewide legal holi-
day of the State where the act is re-
quired to be performed. If the act is
performed in accordance with law at an
office of the Bureau or any other office
or agency of the United States located
in a Territory or possession of the
United States, the term ‘“‘legal holi-
day”’ includes, in addition to the legal
holidays described in paragraph (b)(1)
of this section, any legal holiday which
is recognized throughout the Territory
or possession in which the office is lo-
cated.

(26 U.S.C. 5061 and 7503)

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-365, 60 FR 33674, June
28, 1995]

GENERAL PROVISIONS RELATING TO
STAMPS, MARKS OR LABELS

§70.311 Authority for establishment,
alteration, and distribution of
stamps, marks, or labels.

The Director may establish, and from
time to time alter, renew, replace, or
change the form, style, character, ma-
terial, and device of any stamp, mark,
or label under any provision of the law
relating to Subtitle E of the Internal
Revenue Code (or to any provision of
Subtitle F which relates to Subtitle E).

(26 U.S.C. 6801)

[T.D. ATF-251, 52 FR 19314, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

REGISTRATION

§70.321 Registration of persons paying
a special tax.

(a) Persons required to register. Every
person engaged in a trade or business
in respect of which a special tax is im-
posed by one of the following sections
of the Internal Revenue Code is re-
quired to register with the Bureau of
Alcohol, Tobacco and Firearms.
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(1) Section 5081 (relating to special
tax on proprietors of distilled spirits
plants, bonded wine cellars, bonded
wine warehouses, and taxpaid wine bot-
tling houses);

(2) Section 5091 (relating to special
tax on brewers);

(3) Section 5111 (relating to special
tax on wholesale dealers in liquors and
wholesale dealers in beer);

(4) Section 5121 (relating to special
tax on retail dealers in liquors and re-
tail dealers in beer);

(5) Section 5276 (relating to special
tax on persons holding permits to pro-
cure or use tax-free spirits, to procure,
deal in, or use specially denatured spir-
its, or to recover specially or com-
pletely denatured spirits);

(6) Section 5731 (relating to special
tax on manufacturers of tobacco prod-
ucts, manufacturers of cigarette papers
and tubes, and export warehouse pro-
prietors); or

(7) Section 5802 (relating to import-
ers, manufacturers and dealers of Na-
tional Firearms Act weapons).

For provisions with respect to the reg-
istration of persons subject to the spe-
cial tax imposed by section 5131, relat-
ing to the tax on persons claiming
drawback on distilled spirits used in
the manufacture of certain nonbev-
erage products, see section 5132 of the
Internal Revenue Code and 27 CFR part
17 Drawback on Taxpaid Distilled Spir-
its Used in Manufacturing Nonbeverage
Products).

(b) Procedure for registration. The reg-
istration required of a person by reason
of the person being engaged in a trade
or business, in respect of which one of
the special taxes listed in paragraph (a)
of this section is imposed, shall be ac-
complished by timely executing and
filing, in accordance with the instruc-

tions relating thereto, ATF Form
5630.5, Special Tax Registration and
Return.

(Approved by the Office of Management and
Budget under control number 1512-0472)

(26 U.S.C. 5802, 7011)

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-271, 53 FR 17549, May
17, 1988. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47653, Nov. 14, 1990; T.D.
ATF-379, 61 FR 31426, June 20, 1996]]

§70.333

CRIMES, OTHER OFFENSES AND
FORFEITURES

SOURCE: Sections 70.331 through 70.333
added by T.D. ATF-301, 55 FR 47653, Nov. 14,
1990, unless otherwise noted.

§70.331 Fraudulent returns,
ments, or other documents.

Any person who willfully delivers or
discloses to any officer or employee of
the Bureau any list, return, account,
statement, or other document, known
by him to be fraudulent or to be false
as to any material matter, shall be
fined not more than $10,000 ($50,000 in
the case of a corporation) or impris-
oned not more than 1 year, or both.

(26 U.S.C. 7207)

state-

§70.332 Unauthorized use or sale of
stamps.

Any person who buys, sells, offers for
sale, uses, transfers, takes or gives in
exchange, or pledges or gives in pledge,
except as authorized in the Internal
Revenue Code or in regulations made
pursuant thereto, any stamp, coupon,
ticket, book, or other device prescribed
by the Director under provisions of 26
U.S.C. enforced and administered by
the Bureau for the collection or pay-
ment of any tax imposed thereunder,
shall, upon conviction thereof, be fined
not more than $1,000, or imprisoned not
more than 6 months, or both.

(26 U.S.C. 7209)

§70.333 Offenses by officers and em-
ployees of the United States.

Any officer or employee of the United
States acting in connection with any
provisions of 26 U.S.C. enforced and ad-
ministered by the Bureau required to
make a written report under the provi-
sions of 26 U.S.C. 7214(a)(8) shall submit
such report to the Director, or to a re-
gional director (compliance) or to the
Chief, Tax Processing Center.

(26 U.S.C. 7214)

Subpart E—Procedural Rules Re-
lating to Alcohol, Tobacco,
Firearms, and Explosives

SOURCE: T.D. ATF-251, 52 FR 19325, May 22,
1987. Redesignated by T.D. ATF-301, 55 FR
47653, Nov. 14, 1990.
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PROVISIONS RELATING TO DISTILLED
SPIRITS, WINES, AND BEER

§70.411 Imposition of taxes, qualifica-
tion requirements, and regulatlons.

(a) Imposition of taxes. Subchapter A
of Chapter 51 of the Internal Revenue
Code of 1954 imposes taxes on distilled
spirits (including alcohol), wine and
beer. Occupational taxes are imposed
upon brewers, dealers in liquors, and
proprietors of distilled spirits plants,
bonded wine cellars, bonded wine ware-
houses, and taxpaid wine bottling
houses; on industrial users of tax-free
distilled spirits; on dealers, users, and
recoverers of specially denatured spir-
its; and as a prerequisite for drawback
under section 5134 of the Internal Rev-
enue Code, upon manufacturers of non-
beverage products.

(b) Qualification requirements. Dis-
tillers, winemakers, brewers, ware-
housemen, rectifiers, bottlers, dealers
in specially denatured alcohol, users of
tax-free and specially denatured alco-
hol, and wholesalers and importers of
liquors, are required to qualify with
ATF usually by filing notice or appli-
cation and bond with, and procuring
permit from, the regional director
(compliance), of the ATF region in
which operations are to be conducted.
Detailed information respecting such
qualification, including the forms to be
used and the procedure to be followed,
is contained in the respective regula-
tions described in paragraph (c) of this
section.

(c) Regulations. The procedural re-
quirements with respect to matters re-
lating to distilled spirits, wines, and
beer which are within the jurisdiction
of the ATF are published in the regula-
tions described in this paragraph.
These regulations contain full informa-
tion as to the general course and meth-
od by which the functions concerning
liquors are channeled and determined,
including the nature and requirements
of formal and informal procedures, the
forms, records, reports, and other docu-
ments required, and the contents of ap-
plications, notices, registrations, per-
mits, bonds, and other documents. Sup-
plies of prescribed forms may be ob-
tained from the office of any regional
director (compliance). ATF Publication
1322.1, which contains a listing of alco-
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hol, tobacco, and firearms public-use
forms, may be obtained from the ATF
Distribution Center, 7943 Angus Court,
Springfield, Virginia 22153. The fol-
lowing is a brief description of the sev-
eral regulations arranged according to
the principal subjects and operations
concerned:

(1) Establishment and operation of dis-
tilled spirits plants. Part 19 of title 27
CFR contains the regulations relating
to the location, qualification, con-
struction, arrangement, equipment,
and operations (including activities in-
cident thereto) of distilled spirits
plants for the production and/or
warehousing (including denaturation),
and bottling (including bottling in
bond) of distilled spirits. Part 19 also
contains the regulations relating to
distilled spirits for fuel use and the
production of vinegar by the vaporizing
process.

(2) Miscellaneous liquor transactions.
Part 170 of 27 CFR contains miscella-
neous regulations relative to:

(i) Manufacture, removal, and use of
stills and condensers, and to the no-
tice, registration, and recordkeeping
requirements therefor;

(ii) Manufacture and sale of certain
compounds, preparations, and products
containing alcohol;

(iii) Application of section 6423, In-
ternal Revenue Code of 1954, as amend-
ed, to refund or credit of tax on dis-
tilled spirits, wines, and beer;

(iv) Manufacture, removal, and use of
stills and condensers, and to the no-
tice, registration, and recordkeeping
requirements therefor;

(v) Floor stocks tax on distilled spir-
its and imported perfumes held for sale
on October 1, 1985; and

(vi) Floor stocks tax on alcoholic
beverages and imported perfumes held
for sale on January 1, 1991.

(3) [Reserved]

(4) Gauging of distilled spirits. Part 30
of title 27 CFR contains the regulations
that. prescribe the gauging instru-
ments, and methods or techniques to
be used in measuring distilled spirits
(including denatured spirits). Tables
are provided for use in making the nec-
essary computation from gauge data.

(5) Rules of practice in permit pro-
ceedings. Part 200 of title 27 CFR con-
tains the rules governing the procedure
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and practice in connection with the
disapproval of applications for basic
permits, and for the issuance of cita-
tions for the suspension, revocation,
and annulment of such permits under
sections 3 and 4 of the Federal Alcohol
Acministration Act (27 U.S.C. 201 et
seq.), and disapproval, suspension, and
revocation of industrial use, operating,
withdrawal, and tobacco permits under
the Internal Revenue Code. Such rules
also govern, insofar as applicable, any
adversary proceeding involving adju-
dication required by statute to oe de-
termined on the record, after oppor-
tunity for hearing, under laws adminis-
tered by the Bureau of Alcohol, To-
bacco and Firearms.

(6) Basic permit requirements under the
Federal Alcohol Administration Act. 27
CFR part 1, issued pursuant to the Fed-
eral Alcohol Administration Act, as
amended, contains the requirements
relative to the issuance under the Act
of basic permits to producers, recti-
fiers, blenders, bottlers, warehouse-
men, importers, and wholesalers of dis-
tilled spirits, wine, or beer, and the
amendment, duration, revocation, sus-
pension, or annulment of such permits.

(7) Bulk sales and bottling of distilled
spirits. 27 CFR part 3, issued under the
Federal Alcohol Administration Act, as
amended, contains the requirements
relative to bulk sales and bottling of
distilled spirits under the Federal Al-
cohol Administration Act, including
the terms of warehouse receipts for dis-
tilled spirits in bulk.

(8) Labeling and advertising of distilled
spirits. 27 CFR part 5, issued under the
Federal Alcohol Administration Act, as
amended, contains the requirements
relative to the labeling and advertising
of distilled spirits under the Federal
Alcohol Administration Act, including
standards of identity for distilled spir-
its, standards of fill for bottles of dis-
tilled spirits, withdrawal of bottled im-
ported distilled spirits from customs
custody, and the issuance of certifi-
cates of label approval and certificates
of exemption from label approval.

(9) American viticultural areas. Part 9
of title 27 CFR contains the regulations
that relate to American viticultural
areas. The viticultural areas described
in these regulations are approved for

§70.411

use as appellations of origin in accord-
ance with 27 CFR part 4.

(10) Production and removal of wine.
Part 24 of title 27 CFR contains the
regulations relative to the establish-
ment and operation of bonded wine cel-
lars, including bonded wineries, for the
production, cellar treatment, and stor-
age of wines, including amelioration,
sweetening, addition of volatile fruit
flavor concentrates, addition of wine
spirits (including distillates containing
aldehydes), blending, and other cellar
treatment; removals; taxpayment; re-
turn of unmerchantable taxpaid wine;
use of wine for distilling material and
manufacture of vinegar; and record and
report requirements.

(11) Bottling or Packaging of taxpaid
wine. Part 24 of title 27 CFR contains
the regulations relative to the estab-
lishment, qualification, and operations
of taxpaid wine bottling houses on
premises other than those of a plant
operated under part 19 of title 27 CFR,
and to the bottling and packaging of
taxpaid United States and foreign
wines at such premises.

(12) Nonindustrial use of distilled spirits
and wine. 27 CFR part 2, issued under
the Federal Alcohol Administration
Act, as amended, specifies what uses of
distilled spirits and wine are consid-
ered ‘‘nonindustrial,” as that term is
used in section 17 of the Federal Alco-
hol Administration Act.

(13) Labeling and advertising of wine.
27 CFR part 4, issued under the Federal
Alcohol Administration Act, as amend-
ed, contains the requirements relative
to the labeling and advertising of wine
under the Federal Alcohol Administra-
tion Act, including standards of iden-
tity for wine, standards of fill for con-
tainers of wine, the withdrawal of im-
ported wine from customs custody, and
the issuance of certificates of label ap-
proval and certificates of exemption
from label approval.

(14) Establishment and operations of
breweries and experimental breweries.
Part 25 of title 27 CFR contains the
regulations relating to the production
(including concentration and recon-
stitution incident thereto) and removal
of beer and cereal beverages. The regu-
lations cover the location, construc-
tion, equipment, and operations of
breweries; and the qualification of such
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establishments, including the owner-
ship, control, and management thereof,
and the establishment and operations
of experimental breweries.

(15) Labeling and advertising of malt
beverages. 27 CFR part 7, issued under
the Federal Alcohol Administration
Act, as amended, contains the require-
ments relative to the labeling and ad-
vertising of malt beverages (beer)
under the Federal Alcohol Administra-
tion Act, including withdrawal of im-
ported malt beverages from customs
custody, and the issuance of certifi-
cates of label approval.

(16) Liquor dealers. Part 194 of title 27
CFR contains the regulations relative
to the special (occupational) taxes im-
posed on wholesale and retail dealers in
liquors, wholesale and retail dealers in
beer, and limited retail dealers; restric-
tions on purchases of distilled spirits;
reuse or refilling of liquor bottles; sale
or possession of refilled or used liquor
bottles; repackaging of alcohol for in-
dustrial use; recordkeeping and report-
ing requirements; and provisions relat-
ing to entry of premises and inspection
of records by ATF officers.

(17) Drawback of tax on spirits used in
nonbeverage products. Part 17 of title 27
CFR contains the regulations which re-
late to obtaining drawback of internal
revenue tax on distilled spirits used in
the manufacture or production of medi-
cines, medicinal preparations, food
products, flavors, or flavoring extracts,
which are unfit for beverage purposes.

(18) Production of volatile fruit-flavor
concentrates. Part 18 of title 27 CFR
contains the regulations relating to
the manufacture, removal, sale, stor-
age, transfer in bond, transportation,
recordkeeping and reporting require-
ments, and use of volatile fruit flavor
concentrates. It includes provisions re-
garding the location, qualification,
use, and operations of concentrate
plants.

(19) Tied-House. 27 CFR part 6, issued
under the Federal Alcohol Administra-
tion Act, as amended, specifies prac-
tices which are prohibited by sub-
section (b) of section 5 of the Act and
provides the exception to these prohibi-
tions. This part applies only to trans-
actions between industry members and
retailers.
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(20) Exclusive outlets. 27 CFR part 8,
issued under the Federal Alcohol Ad-
ministration Act, as amended, specifies
practices which are prohibited by sub-
section (a) of section 5 of the Act. This
part applies only to transactions be-
tween industry members and retailers.

(21) Commercial bribery. 27 CFR part
10, issued under the Federal Alcohol
Administration Act, as amended, speci-
fies practices which are prohibited by
subsection (c) of section 5 of the Act.
This part applies to transactions be-
tween industry members and employ-
ees, officers, or representatives of trade
buyers.

(22) Consignment sales. 27 CFR part 11,
issued under the Federal Alcohol Ad-
ministration Act, as amended, specifies
sales arrangements prohibited by sub-
section (d) of section 5 of the Act and
contains guidelines concerning the re-
turn of distilled spirits, wines, and
malt beverages from a trade buyer. The
regulations in this part apply to trans-
actions between industry members and
trade buyers.

(23) Distribution and use of denatured
alcohol and rum. Part 20 of title 27 CFR
contains the regulations relating to
the procurement, use, disposition, and
recovery of denatured alcohol, spe-
cially denatured rum, and articles con-
taining denatured spirits; and includes
requirements in respect to industrial
use and withdrawal permits; and the
packaging, labeling, sales, rebottling,
and reprocessing of articles containing
specially denatured spirits.

(24) Formulas for denatured alcohol and
rum. Part 21 of title 27 CFR contains
the regulations relating to the formu-
lation of completely denatured alcohol,
specially denatured alcohol, and spe-
cially denatured rum; to the use of spe-
cially denatured spirits; and to the
specifications for denaturants. The pro-
cedural requirements relative to the
production of denatured alcohol and
specially denatured rum are prescribed
in part 19 of title 27 CFR, and those rel-
ative to the distribution and use of de-
natured alcohol and specially dena-
tured rum are prescribed in part 20 of
title 27 CFR.

(25) Distribution and use of tax-free al-
cohol. Part 22 of title 27 CFR contains
the regulations relating to tax-free al-
cohol and covers the procurement,
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storage, use, and recovery of such alco-
hol; and included requirements in re-
spect to industrial use and withdrawal
permits.

(26) Liquors and articles from Puerto
Rico and the Virgin Islands. Part 250 of
title 27 CFR contains the regulations
relating to the production, bonded
warehousing, and withdrawal of dis-
tilled spirits, and denatured spirits,
and the manufacture of articles in
Puerto Rico and the Virgin Islands to
be brought into the United States free
of tax and the collection of internal
revenue taxes on taxable alcoholic
products coming into the United States
from Puerto Rico and the Virgin Is-
lands. Regulations respecting spirits
produced in Puerto Rico or the Virgin
Islands and brought into the United
States and transferred from customs
custody to internal revenue bond are
also contained in this part.

(27) Importation of liquors. Part 251 of
title 27 CFR contains the substantive
and procedural requirements relative
to the importation of distilled spirits,
wines, and beer into the United States
from foreign countries including spe-
cial (occupational) and commodity
taxes, permits, marking, branding, and
labeling of containers and packages.

(28) Exportation of liquors. Part 252 of
title 27 CFR contains the regulations
relating to exportation including,
where applicable, lading for use on ves-
sels and aircraft, transfer to a foreign-
trade zone, or transfer to a manufac-
turing bonded warehouse, Class 6, of
distilled spirits (including specially de-
natured spirits), beer (including beer
concentrate), and wine, and transfer of
distilled spirits and wine for deposit in
a customs bonded warehouse, whether
without payment of tax, free of tax, or
with benefit of drawback. It includes
requirements with respect to removal,

§70.412

shipment, lading, deposit, evidence of
exportation, losses, claims, and bonds.

(Approved by the Office of Management and
Budget under control number 1512-0472)

[T.D. ATF-251, 52 FR 19325, May 22, 1987, as
amended by T.D. ATF-271, 53 FR 17549, May
17, 1988; T.D. ATF-299, 55 FR 24989, June 19,
1990. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47653, Nov. 14, 1990; T.D.
ATF-376, 61 FR 31031, June 19, 1996; T.D.
ATF-379, 61 FR 31426, June 20, 1996]

§70.412 Excise taxes.

(a) Collection. Taxes on distilled spir-
its, wines, and beer are paid by returns.
If the person responsible for paying the
taxes has filed a proper bond with the
regional director (compliance), such
person may file semimonthly returns,
with proper remittances, to cover the
taxes incurred on distilled spirits,
wines, and beer during such semi-
monthly period. Payment must accom-
pany the return unless required to be
made by electronic fund transfer
(EFT). If the taxpayer is not qualified
to defer taxpayment, or has been
placed on a prepayment basis by the re-
gional director (compliance), the tax-
payer must prepay the tax on the dis-
tilled spirits, wines, or beer. Distilled
spirits, wines, and beer tax returns are
filed in accordance with the instruc-
tion on the return forms, which are
furnished to industry members by
ATF. Special tax stamps are issued to
denote the payment of special (occupa-
tional) taxes by liquor dealers, brewers,
manufacturers of nonbeverage prod-
ucts, and industrial users of tax-free
distilled spirits; by dealers, users, and
recoverers of specially denatured spir-
its; and by proprietors of distilled spir-
its plants, bonded wine cellars, bonded
wine warehouses, and taxpaid wine bot-
tling houses. Detailed information re-
specting the payment of tax on liquors
and the payment of occupational taxes,
including the forms to be used and pro-
cedures to be followed, is contained in
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the respective regulations described in
§70.411(c).

(b) Assessment. If additional or delin-
quent tax liability is disclosed by an
investigation, or by an examination of
records, of a qualified plant or per-
mittee, a notice (except where delay
may jeopardize collection of the tax, or
where the amount involved is nominal
or the result of an evident mathe-
matical error) is sent to the taxpayer
advising of the basis and amount of the
liability and affording the taxpayer an
opportunity to submit a protest, with
supporting facts, or to request a con-
ference.

(Approved by the Office of Management and
Budget under control number 1512-0472)

[T.D. ATF-251, 52 FR 19325, May 22, 1987, as
amended by T.D. ATF-271, 53 FR 17549, May
17, 1988. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47653, Nov. 14, 1990]

§70.413 Claims.

(a) Claims for remission. When distilled
spirits (including distilling material
and denatured spirits), wine, or beer on
which the tax has not been paid or de-
termined is lost, and the person liable
for payment of the tax thereon desires
to be relieved from such liability, such
person may file claim on Form 5620.8
for remission of tax on the quantity
that was lost. The regional director
(compliance) may, in any event, re-
quire such a claim to be filed, and will
require it if circumstances indicate
that the loss was caused by theft or, in
the case of distilled spirits (including
distilling material), unauthorized vol-
untary destruction. On receipt of a
claim the regional director (compli-
ance) makes a factual determination,
and notifies the claimant of allowance
or rejection of the claim. If the claim
is rejected, and circumstances so war-
rant, the regional director (compli-
ance) will take appropriate steps to
collect the tax.

(b) Claims for abatement. When the tax
on distilled spirits, wines, or beer is as-
sessed and the taxpayer thinks that
the tax is not due under the law, such
taxpayer may file a claim for abate-
ment of the tax on ATF Form 5620.8
with the official who made demand for
the tax. ATF Form 5620.8 may be pro-
cured from the regional director (com-
pliance) or the Chief, Tax Processing
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Center. The regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter may call upon the taxpayer to file
a bond in double the amount of the tax
in order to insure collection of the tax
if the claim is rejected. When the claim
is acted upon, the taxpayer is notified
of the allowance or rejection of the
claim. If the claim is rejected, the re-
gional director (compliance) or the
Chief, Tax Processing Center, will ini-
tiate action to collect the tax.

(c) Claims for refund—(1) Taxes ille-
gally, erroneously, or excessively col-
lected. A claim for refund of taxes ille-
gally, erroneously, or excessively col-
lected may be filed by the taxpayer
with the official who collected the tax.
Such claim must be filed within three
years (two years under certain cir-
cumstances) after the date of payment
of the tax. If the claim is rejected, the
taxpayer is notified of the rejection by
registered or certified mail, and the
taxpayer may then bring suit in the
U.S. District Court or the Court of
Claims for recovery of the tax. Such
suits must be filed generally within
two years from the date of mailing of
the rejection notice. If the claim is al-
lowed, a check for the amount of the
refund and allowable interest is for-
warded to the taxpayer; however, if
there are other unpaid taxes out-
standing against the taxpayer, the
overpayment may be applied to the
outstanding taxes and the balance, if
any, refunded.

(2) Taxes on liquors lost, destroyed, re-
turned to bond, or taken as samples by
the United States. A taxpayer may, sub-
ject to the conditions in the appro-
priate regulations, file claim on Form
5620.8 with the regional director (com-
pliance) for refund of tax paid on:

(i) Spirits returned to bonded prem-
ises, lost by accident or disaster, or
taken as samples by the United States,
or

(if) Wine returned to bond as
unmerchantable, or lost by disaster, or

(iii) Beer returned to a brewery or
voluntarily destroyed, or lost, whether
by theft or otherwise, or destroyed or
otherwise rendered unmerchantable by
fire, casualty, or act of God. If the
claim is allowed, a check for the
amount of the refund is forwarded to
the claimant; except, that where there
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are any unpaid taxes outstanding
against the claimant, the refund may
be applied to the outstanding taxes and
a check for the balance, if any, for-
warded to the claimant. If the claim is
rejected, a copy of the claim giving the
reasons for rejection is forwarded to
the claimant.

(d) Claims for allowance, credit, or re-
lief. A qualified permittee, manufac-
turer, or proprietor may, subject to the
conditions in the appropriate regula-
tions, file claim on Form 5620.8 with
the regional director (compliance) for
allowance of loss, credit of tax, or re-
lief from tax liability, as applicable, on

(1) Spirits returned to bonded prem-
ises, lost or destroyed on bonded prem-
ises, or in transit thereto, or lost by
accident or disaster;

(2) Wine lost or destroyed on bonded
premises or in transit thereto and
unmerchantable domestic wine re-
turned to bond;

(3) Beer returned to a brewery or vol-
untarily destroyed, or lost, whether by
theft or otherwise, or destroyed or oth-
erwise rendered unmerchantable by
fire, casualty, or act of God;

(4) Denatured spirits lost or de-
stroyed in bond, or lost on the premises
of a qualified dealer or user or in tran-
sit to such premises; and

(5) Tax-free spirits lost on the prem-
ises of a qualified user or in transit to
such premises.

(e) Claims for payment-disaster losses.
When distilled spirits, wines, rectified
products, or beer held or intended for
sale is lost, rendered unmarketable, or
condemned by a duly authorized offi-
cial by reason of a “major disaster’ as
determined by the President of the
United States, the person holding such
product for sale at that time may, sub-
ject to the conditions in the appro-
priate regulations, file claim on Form
5620.8 with the regional director (com-
pliance) of the region in which the
product was lost, rendered unmarket-
able, or condemned, for payment of an
amount equal to the internal revenue
taxes paid or determined and any cus-
toms duties paid thereon. Claims must
be filed within 6 months from the date
on which the President makes the de-
termination that the disaster has oc-
curred. The determination date is con-
strued to mean the date the Director,

§70.414

Office of Emergency Preparedness,
identifies the specific disaster area.

(Approved by the Office of Management and
Budget under control number 1512-0141)

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47653, Nov. 14, 1990]

§70.414 Preparation and
claims.

filing of

(a) Distilled spirits at distilled spirits
plants. Procedural instructions in re-
spect of claims for remission, abate-
ment, credit, or refund of tax on spirits
(including denatured spirits) lost or de-
stroyed on or lost in transit to, or on
spirits returned to, the premises of a
distilled spirits plant are contained in
Part 19 of Title 27 CFR. It is not nec-
essary to file a claim for credit of tax
on taxpaid samples taken by ATF offi-
cers from distilled spirits plants, as the
regional director (compliance) will
allow credit, without claim, for tax on
such samples.

(b) Specially denatured spirits. Proce-
dural instructions in respect of claims
for allowance of loss on specially dena-
tured spirits lost on the premises of a
bonded dealer or user, or while in tran-
sit to such premises, are contained in
part 20 of title 27 CFR.

(c) Tax-free alcohol. Procedural in-
structions in respect of claims for al-
lowance of loss on tax-free alcohol lost
on the premises of a qualified user, or
while in transit to such premises, are
contained in part 22 of title 27 CFR.

(d) Wine spirits and wine at bonded
wine cellar. Procedural instructions in
respect of claims for:

(1) Remission of tax on wine spirits
lost on the premises of a bonded wine
cellar or in transit thereto,

(2) Allowance of losses of wine in
bond, and

(3) Credit or refund of tax paid on
unmerchantable domestic wine re-
turned to bond are contained in part 24
of title 27 CFR.

(e) Beer. Procedural instructions in
respect of claims for refund or credit of
tax which has been paid (or allowance,
credit, or relief of tax liability if the
tax has not been paid) on domestic beer
returned to a brewery or voluntarily
destroyed; or lost, whether by theft or
otherwise, or destroyed or otherwise
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rendered unmerchantable by fire, cas-
ualty, or act of God are contained in
part 25 of title 27 CFR.

(f) Distilled spirits, wines, or beer for ex-
port. Procedural instructions in respect
of claims for:

(1) Drawback of internal revenue tax
on distilled spirits, wines, or beer for
export, use as supplies on certain ves-
sels or aircraft, or deposit in a foreign-
trade zone, or deposit of distilled spir-
its or wine in a customs bonded ware-
house, and

(2) Remission of tax on distilled spir-
its, specially denatured spirits, wines,
or beer, withdrawn without payment or
free of tax and lost during transpor-
tation to the port of export, customs
bonded warehouse (distilled spirits and
wine only), manufacturing bonded
warehouse, vessel or aircraft, or for-
eign-trade zone, as applicable, are con-
tained in part 252 of title 27 CFR. Pro-
cedural instructions as to claims re-
specting export with benefit of draw-
back of tax on domestic distilled spir-
its products containing spirits from
Puerto Rico or the Virgin Islands are
contained in parts 19 and 252 of title 27
CFR.

(g) Miscellaneous. Procedural instruc-
tions are contained in 27 CFR Part 70,
subparts F and G in respect of claims
for—

(1) Refund or credit of tax on distilled
spirits, wines or beer where such refund
or credit is claimed on the grounds
that tax was assessed or collected erro-
neously, illegally, without authority,
or in any manner wrongfully, or on the
grounds that such amount was exces-
sive, and where such refund or credit is
subject to the limitations imposed by
section 6423 of the Internal Revenue
Code.

(2) Payment of an amount equal to
the internal revenue tax paid or deter-
mined and customs duties paid on dis-
tilled spirits, wines, rectified products,
and beer previously withdrawn, which
were lost, rendered unmarketable, or
condemned by a duly authorized offi-
cial by reason of a major disaster oc-
curring in the United States after June
30, 1959.

(h) Special taxes. Procedural instruc-
tions in respect of claims for abate-
ment of assessments or refund of over-
payments of liquor dealers occupa-
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tional taxes and penalties are con-
tained in part 194 of title 27 CFR. When
claim is filed for refund of an occupa-
tional tax for which a stamp was
issued, the stamp (or a Certificate in
Lieu of Lost or Destroyed Special Tax
Stamp, accompanied by affidavits at-
testing to loss or destruction of the
stamp) must be surrendered with the
claim. Such claims must be submitted
within 3 years from the date of pay-
ment of the tax.

(i) Low wines at vinegar plants. Proce-
dural instructions in respect of claims
for remission of tax on low wines (dis-
tilled spirits) lost at vinegar plants
producing vinegar by the vaporizing
process are contained in part 19 of title
27 CFR.

(J) Distilled spirits used in nonbeverage
products. Procedural instructions in re-
spect of claims for drawback of excise
tax and claims for refund of special (oc-
cupational) tax, submitted by persons
using distilled spirits in the manufac-
ture of medicines, medicinal prepara-
tions, food products, flavors, flavoring
extracts, or perfume, which are unfit
for beverage purposes, are contained in
part 17 of title 27 CFR.

(k) Reopening claims. A claimant who
wishes to have a rejected claim re-
opened must, within the applicable
statutory period of limitations, submit
a written application to the official
who originally rejected the claim for
reconsideration of the claim. Such ap-
plication must show that the addi-
tional evidence to be presented is new
and material, and that such evidence
was unknown to the claimant, or
unobtainable by the claimant, when
the claim was previously under consid-
eration.

(I) Claimant’s rights under law and reg-
ulations. Before final action has been
taken on a claim, a claimant who, by
reason of an oversight, misunder-
standing of law and regulations, mis-
calculation, or other cause, did not
claim the full amount of abatement,
refund, credit, or drawback, as the case
may be, of tax to which the claimant is
legitimately entitled, may amend a
valid claim, and statements filed in
support thereof, in instances where
such a claim is deficient in estab-
lishing the claimants eligibility to the
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rights extended to such claimant under
law and regulations.

(Approved by the Office of Management and
Budget under control number 1512-0141)

[T.D. ATF-251, 52 FR 19325, May 22, 1987, as
amended by T.D. ATF-299, 55 FR 24989, June
19, 1990. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47654, Nov. 14, 1990; T.D.
ATF-376, 61 FR 31031, June 19, 1996; T.D.
ATF-379, 61 FR 31426, June 20, 1996]

§70.415 Offers in compromise.

Procedure in the case of offers in
compromise of liabilities under 26
U.S.C. chapter 51 and of penalties for
violation of the Federal Alcohol Ad-
ministration Act, is set forth in
§§70.482 through 70.484.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.416 Application for approval of
interlocking directors and officers
under section 8 of the Federal Alco-
hol Administration Act.

Any person who is an officer or direc-
tor of a corporation now engaged in
business as a distiller, rectifier, or
blender of distilled spirits, or of an af-
filiate thereof, who desires to take of-
fice in other companies similarly en-
gaged, must obtain permission to do so
from the Director. Applications for
such permission to take office shall be
prepared and filed in accordance with
instructions available from the re-
gional director (compliance) or from
the Director, Bureau of Alcohol, To-
bacco and Firearms, Washington, DC
20226.

§70.417 Rulings.

The procedure for rulings in alcohol
tax matters is set forth in §70.471.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.418 Conferences.

Any person desiring a conference in
the office of the regional director (com-
pliance) of the region in which such
person is located, the Chief, Tax Proc-
essing Center, in Cincinnati, or of the
Director, in Washington, relative to
any matter arising in connection with
such person’s operations, will be ac-
corded such a conference upon request.
No formal requirements are prescribed
for such conference.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.431

§70.419 Representatives.

Title 31 CFR part 8 is applicable to
all representatives of the taxpayer, in
the office of the Director, the Chief,
Tax Processing Center, or the regional
director (compliance).

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.420 Forms.
For forms to be used, see §70.411(c).
[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

RELATING TO TOBACCO
AND CIGARETTE PAPERS

PROVISIONS
PRODUCTS,
AND TUBES

§70.431
tions.

Imposition of taxes; regula-

(a) Taxes. Subchapter A of chapter 52
of the Internal Revenue Code of 1954, as
amended, imposes taxes on tobacco
products, and cigarette papers and
tubes manufactured in or imported
into the United States. Occupational
taxes are imposed by manufacturers of
tobacco products, manufacturers of
cigarette papers and tubes, and export
warehouse proprietors. Subchapter D of
chapter 78 of the Internal Revenue
Code imposes a tax (equal to the inter-
nal revenue tax imposed in the United
States upon the like articles of mer-
chandise of domestic manufacture) on
tobacco products, and cigarette papers
and tubes of Puerto Rican and Virgin
Islands manufacture brought into the
United States and withdrawn for con-
sumption or sale.

(b) Regulations. The procedural re-
quirements with respect to matters re-
lating to tobacco products, and ciga-
rette papers and tubes are contained in
the regulations listed below:

(1) Part 200 of title 27 CFR relates to
the procedure and practice in connec-
tion with the disapproval of applica-
tions for permits, and the suspension
and revocation of permits, under chap-
ter 52 of the Internal Revenue Code.

(2) Part 270 of title 27 CFR relates to
the manufacture of tobacco products,
the payment by manufacturers of to-
bacco products of internal revenue
taxes imposed by chapter 52 of the In-
ternal Revenue Code, and the qualifica-
tion of and operations by manufactur-
ers of tobacco products.
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(3) Part 275 of title 27 CFR relates to
tobacco products, and cigarette papers
and tubes imported into the United
States from a foreign country or
brought into the United States from
Puerto Rico, the Virgin Islands, or a
possession of the United States; the re-
moval of cigars from a customs bonded
manufacturing warehouse, Class 6; and
the release of such articles from cus-
toms custody, without payment of in-
ternal revenue tax or customs duty at-
tributable to the internal revenue tax.

(4) Part 285 of title 27 CFR relates to
the manufacture of cigarette papers
and tubes, the payment by manufactur-
ers of cigarette papers and tubes of in-
ternal revenue taxes imposed by chap-
ter 52 of the Internal Revenue Code,
and the qualification of and operations
by manufacturers of such articles.

(5) Part 290 of title 27 CFR relates to
the exportation (including supplies for
vessels and aircraft and transfers to a
foreign-trade zone) of tobacco prod-
ucts, and cigarette papers and tubes,
without payment of tax, or with ben-
efit of drawback of tax, and the quali-
fication of and operations by export
warehouse proprietors.

(6) Part 295 of title 27 CFR relates to
the removal of tobacco products, and
cigarette papers and tubes, without
payment of tax, for use of the United
States.

(7) Part 296 of title 27 CFR relates to
the provisions of a miscellaneous na-
ture or not of continuing application.
Included are regulations relating to:

(i) Limitations imposed by section
6423 of the Internal Revenue Code on
the refund or credit of tax paid or col-
lected on tobacco products, and ciga-
rette papers and tubes;

(ii) Losses of tobacco products, and
cigarette papers and tubes caused by
disasters occurring in the United
States on or after September 3, 1958;
and

(iii) Purchase, receipt, possession, of-
fering for sale, or sale or other disposi-
tion of tobacco products by dealers in
such products.

(Approved by the Office of Management and
Budget under control number 1512-0472)

[T.D. ATF-251, 52 FR 19325, May 22, 1987, as
amended by T.D. ATF-271, 53 FR 17549, May
17, 1988. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47654, Nov. 14, 1990]
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§70.432 Qualification and bonding re-
quirements.

(a) Manufacturers of tobacco products
and proprietors of export warehouses.
Every person, before commencing busi-
ness as a manufacturer of tobacco
products or as a proprietor of an export
warehouse, is required to qualify with
the Bureau of Alcohol, Tobacco and
Firearms by making application for a
permit and filing bond and other re-
quired documents with, and obtaining
a permit from, the regional director
(compliance) for the region in which
operations are to be conducted.

(b) Manufacturers of cigarette papers
and tubes. Every person, before com-
mencing business as a manufacturer of
cigarette papers and tubes, is required
to qualify with the Bureau of Alcohol,
Tobacco and Firearms by filing bond
and other required documents with the
regional director (compliance) for the
region in which operations are to be
conducted.

(c) Puerto Rican manufacturers of to-
bacco products. Every manufacturer of
tobacco products in Puerto Rico who
desires to defer payment in Puerto
Rico of the internal revenue tax im-
posed by section 7652(a) of the Internal
Revenue Code on tobacco products of
Puerto Rican manufacture coming into
the United States must file a bond with
the regional director (compliance).
Such bond is conditioned on the prin-
cipal’s paying, at the time and in the
manner prescribed in the regulations,
the full amount of tax computed on the
tobacco products which are released for
shipment to the United States. No
bond is required if the tax is prepaid.

(d) Proprietors of customs warehouses.
Every proprietor of a customs bonded
manufacturing warehouse, Class 6, who
desires to remove under part 290 tax-
exempt cigars for exportation (includ-
ing supplies for vessels and aircraft), or
for delivery for subsequent expor-
tation, is required to file a bond with
the regional director (compliance) for
the region in which the customs ware-
house is located. However, removal of
cigars for sale or consumption in the
United States is subject to customs
regulations.

(e) Drawback of tax. Taxpaid tobacco
products, and cigarette papers and
tubes may be exported with benefit of
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drawback of tax. Drawback may be al-
lowed only to the person who paid the
tax on such articles and who files a
claim and otherwise complies with the
provisions contained in the applicable
regulations referred to in §70.431. As a
condition precedent to the allowance of
any drawback claim, the claimant is
required to file a bond in an amount
not less than the amount of tax cov-
ered in the claim.

(f) General. Detailed information re-
lating to the qualification and bonding
requirements, including the forms to
be used and the procedure to be fol-
lowed, is fully set forth in the regula-
tions referred to in §70.431.

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47654, Nov. 14, 1990]

§70.433 Collection of taxes.

(a) Tobacco products. Taxes on to-
bacco products are paid by the manu-
facturer on the basis of a return. If the
manufacturer has filed a proper bond,
such manufacturer may defer payment
at the time of removal and file semi-
monthly returns to cover the taxes. If
the manufacturer has not filed such a
bond or if the manufacturer has de-
faulted in any way in paying the taxes,
the manufacturer is required to file a
prepayment return prior to removal of
such products, and to continue so doing
until the regional director (compli-
ance) finds that the revenue will not be
jeopardized by deferred payment. Tax
returns, with remittances, are filed by
the domestic manufacturer with the
appropriate regional director (compli-
ance). Taxes on cigars produced in a
customs bonded manufacturing ware-
house, Class 6, are paid on the basis of
a return to the director of customs in
accordance with customs procedures
and regulations. Taxes on tobacco
products imported or brought into the
United States from a foreign country,
Puerto Rico, the Virgin Islands, or a
possession of the United States are
paid by the importer to the director of
customs on the basis of a return made
on the customs form by which release
from customs custody is to be effected.
However, taxes on tobacco products
manufactured in Puerto Rico and
brought into the United States may be

§70.433

prepaid in Puerto Rico on the basis of
a return. If a Puerto Rican manufac-
turer has filed a proper bond, such
manufacturer may defer payment at
the time of release for shipment to the
United States and file a semimonthly
return to cover the taxes. If the manu-
facturer has not filed such a bond or if
such manufacturer has defaulted in
any way in payment of taxes, the man-
ufacturer must file a prepayment re-
turn prior to removal of such products
for shipment to the United States, and
continue to do so until the regional di-
rector (compliance) finds that the rev-
enue will not be jeopardized by de-
ferred payment. Tax returns in Puerto
Rico, with remittances, are filed with
the Chief, Puerto Rico Operations, in
the Bureau of Alcohol, Tobacco and
Firearms.

(b) Cigarette papers and tubes. Taxes
on cigarette papers and tubes are paid
by the manufacturer on the basis of a
semimonthly return. Such returns,
with remittances, are filed with the re-
gional director (compliance) for the re-
gion in which the factory is located.
Taxes on cigarette papers and tubes
imported or brought into the United
States from a foreign country, Puerto
Rico, the Virgin Islands, or a posses-
sion of the United States are paid to
the director of customs before removal
on the basis of a return made on the
customs form by which release from
customs custody is effected. However,
taxes on cigarette papers and tubes of
Puerto Rican manufacture which are
to be shipped to the United States may
be prepaid in Puerto Rico on the basis
of a return.

(c) Special tax. Special (occupational)
taxes are paid by manufacturers of to-
bacco products, manufacturers of ciga-
rette papers and tubes, and export
warehouse proprietors on the basis of a
return. Special tax stamps are issued
to denote the payment of special (occu-
pational) taxes.

(d) General. Detailed information
about the payment of taxes on tobacco
products, and cigarette papers and
tubes, including the forms to be used,
records to be kept, and reports and in-
ventories to be filed, is contained in
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the respective regulations referred to
in §70.431.

(Approved by the Office of Management and
Budget under control number 1512-0472)

[T.D. ATF-251, 52 FR 19325, May 22, 1987, as
amended by T.D. ATF-271, 53 FR 17549, May
17, 1988. Redesignated and amended by T.D.
ATF-301, 55 FR 47606, 47654, Nov. 14, 1990]

§70.434 Assessments.

When additional or delinquent tax li-
ability on tobacco products, and ciga-
rette papers and tubes is disclosed by
an investigation or by an examination
of the taxpayer’s records, a notice (ex-
cept where delay may jeopardize col-
lection of the tax, or where the amount
is nominal or the result of an evident
mathematical error) is forwarded to
the taxpayer indicating the basis for,
and amount of, the liability and afford-
ing the taxpayer an opportunity to
show cause, in writing, against assess-
ment.

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47606,
Nov. 14, 1990]

§70.435 Claims.

(a) General. Detailed requirements,
including the procedure to be followed
in the filing of a claim, the form to be
used, the supporting documents which
must be submitted, the time within
which a claim must be filed, and any
other limitations or instructions are
contained in the applicable regulations
referred to in §70.431.

(b) Abatement of assessment. Abate-
ment of the unpaid portion of an as-
sessment of any tax on tobacco prod-
ucts, and cigarette papers and tubes, or
any liability in respect thereof, may be
allowed to the extent that such assess-
ment is excessive in amount, is as-
sessed after expiration of the applica-
ble period of limitation, or is erro-
neously or illegally assessed.

(c) Allowance of tax. Relief from the
payment of tax on tobacco products,
and cigarette papers and tubes may be
extended to a manufacturer by ap-
proval of a claim for allowance where
such articles, after removal from the
factory upon determination of tax and
prior to the time for payment of such
tax, are lost (otherwise than by theft)
or destroyed by fire, casualty, or act of
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God, while in the possession or owner-
ship of the manufacturer who removed
such articles, or are withdrawn by the
manufacturer from the market.

(d) Remission of tax liability. Remis-
sion of the tax liability on tobacco
products, and cigarette papers and
tubes may be extended to a manufac-
turer or export warehouse proprietor
liable for the tax, where such articles
in bond are lost (otherwise than by
theft) or destroyed by fire, casualty, or
act of God, while in the possession or
ownership of the manufacturer or ex-
port warehouse proprietor.

(e) Refund of tax. Taxes paid on to-
bacco products, cigarette papers and
tubes lost (otherwise than by theft) or
destroyed by fire, casualty, or act of
God, while in the possession or owner-
ship of the manufacturer, importer, or
export warehouse proprietor, or with-
drawn from the market, may be re-
funded. Refunds may also be made
within certain limitations for overpay-
ments of tax on tobacco products, and
cigarette papers and tubes.

(f) Losses caused by disaster. Payment
of an amount equal to the amount of
internal revenue taxes paid or deter-
mined and customs duties paid on to-
bacco products, and cigarette papers
and tubes removed from the factory or
released from customs custody, which
are lost, rendered unmarketable, or
condemned by a duly authorized offi-
cial by reason of a ‘““major disaster’ as
determined by the President of the
United States may be made only if, at
the time of the disaster, such articles
were being held for sale by the claim-
ant. Claims must be filed within 6
months from the date on which the
President makes the determination
that the disaster has occurred. The de-
termination date is construed to mean
the date the Director, Office of Emer-
gency Preparedness, identifies the spe-
cific disaster area.

(g9) Drawback of tax. Drawback may
be allowed to the person who paid the
tax on tobacco products, and cigarette
papers and tubes which are shipped to
a foreign country, Puerto Rico, the
Virgin lIslands, or a possession of the
United States.

(h) Credit of tax. Taxes paid on to-
bacco products, and cigarette papers
and tubes lost (otherwise than by
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theft) or destroyed by fire, casualty, or
act of God, while in the possession or
ownership of the manufacturer, or
withdrawn from the market, may be
credited upon approval of a claim.

(i) Reopening claims. A claimant who
wishes to have a rejected claim re-
opened must, within the applicable
statutory period of limitations, submit
a written application to the regional
director (compliance) for reconsider-
ation of the claim. Such application
must show that the additional evidence
to be presented is new and material,
and that such evidence was unknown
to the claimant, or unobtainable by the
claimant, when the claim was pre-
viously under consideration.

(J) Claimant’s rights under law and reg-
ulations. Before final action has been
taken on a claim, a claimant who, by
reason of an oversight, misunder-
standing of law and regulations, mis-
calculation, or other cause, did not
claim the full amount of abatement,
refund, credit, or drawback, as the case
may be, of tax to which the claimant is
legitimately entitled, may amend a
valid claim, and statements filed in
support thereof, in instances where
such a claim is deficient in estab-
lishing the claimants eligibility to
rights extended under law and regula-
tions.

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47654, Nov. 14, 1990]

§70.436 Offers in compromise.

Procedure in the case of offers in
compromise of liabilities under 26
U.S.C. chapter 52 is set forth in §§70.482
through 70.484.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.437 Rulings.

The procedure for rulings in tobacco
tax matters is set forth in §70.471.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.438 Forms.

Detailed information as to all forms
prescribed for use in connection with
tobacco taxes is contained in the regu-
lations referred to in §70.131(b). Copies
of all necessary forms, and instructions
as to their preparation and filing, may
be obtained from regional directors

§70.441

(compliance). ATF Publication 1322.1,
which contains a listing of alcohol, to-
bacco, and firearms public-use forms,
may be obtained from the ATF Dis-
tribution Center, 7943 Angus Court,
Springfield, Virginia 22153. Such publi-
cation is available, for reference pur-
poses, in Bureau of Alcohol, Tobacco
and Firearms reading rooms.

PROVISIONS RELATING TO FIREARMS,
SHELLS AND CARTRIDGES, AND EXPLO-
SIVES

§70.441 Applicable laws.

(a) Chapter 53 of the Internal Rev-
enue Code (26 U.S.C. 5801-5872), the pro-
visions of which are derived from the
National Firearms Act Amendments of
1968 (82 Stat. 1227), imposes a tax on the
making and transfer in the United
States of machine guns, destructive de-
vices, and certain other types of fire-
arms, and an occupational tax upon
every importer and manufacturer of,
and dealer in, such firearms. Section
1(b) (2) of the act of August 9, 1939 (52
Stat. 1291; 49 U.S.C. 781-788), makes
provision for the seizure and forfeiture
of vessels, vehicles, and aircraft which
are used to transport, carry, or possess,
or to facilitate the same, any firearms
with respect to which there has been
committed any violation of the Na-
tional Firearms Act or any regulations
issued pursuant thereto.

(b) Title I, State Firearms Control
Assistance (18 U.S.C., Chapter 44), of
the Gun Control Act of 1968 (82 Stat.
1213), as amended by Pub. L. 99-308 (100
Stat. 449), Pub. L. 99-360 (100 Stat. 766)
and Pub. L. 99-408 (100 Stat. 920), pro-
vides for the licensing of manufactur-
ers and importers of firearms and am-
munition, collectors of firearms, and
dealers in firearms, and establishes
controls for firearms and ammunition
acquisitions and dispositions.

(c) Title 1, State Firearms Control
Assistance (18 U.S.C. Chapter 44), of the
Gun Control Act of 1968 (82 Stat. 1213)
as amended by Pub. L. 99-308 (100 Stat.
449) and Pub. L. 99-360 (100 Stat. 766),
provides that no person may ship or
transport any firearms or ammunition
in interstate or foreign commerce, or
receive any firearms or ammunition
which has been shipped or transported
in interstate or foreign commerce, or
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possess any firearms or ammunition in
or affecting commerce, who (1) has
been convicted of a crime punishable
by imprisonment for a term exceeding
1 year, (2) is a fugitive from justice, (3)
is an unlawful user of or addicted to
any controlled substance (as defined in
section 102 of the Controlled Sub-
stances Act, 21 U.S.C. 802), (4) has been
adjudicated as a mental defective or
has been committed to a mental insti-
tution, (5) is an alien illegally or un-
lawfully in the United States, (6) has
been discharged from the Armed Forces
under dishonorable conditions, or (7)
having been a citizen of the United
States, has renounced citizenship.

(d) Section 38 of the Arms Export
Control Act (22 U.S.C. 2778) and regula-
tions thereunder and part 47 of this
chapter are applicable to the registra-
tion and licensing of persons engaged
in the business of manufacturing, im-
porting or exporting arms, ammuni-
tion, or implements of war. The Sec-
retary of the Treasury is authorized to
control, in furtherance of world peace
and the security and foreign policy of
the United States, the import of arti-
cles enumerated on the U.S. Munitions
Import List.

(e) Title XI, Regulation of Explosives
(18 U.S.C. chapter 40) of the Organized
Crime Control Act of 1970 (84 Stat. 922)
provides for the licensing of manufac-
turers, importers, and limited manu-
facturers of, and dealers in, explosives
in interstate or foreign commerce, and
for issuance of permits for users who
buy or transport explosives in inter-
state or foreign commerce.

(f) Chapter 32 of the Internal Revenue
Code (26 U.S.C. 4181), imposes a tax
upon the sale by the manufacturer,
producer, or importer of pistols, revolv-
ers, firearms (other than pistols and re-
volvers), and shells and cartridges.

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated by T.D. ATF-301, 55 FR 47653,
Nov. 14, 1990, as amended by T.D. ATF-331, 57
FR 40328, Sept. 3, 1992]

§70.442 Taxes relating to machine
guns, destructive devices, and cer-
tain other firearms.

Part 179 of title 27 CFR contains the
regulations relative to the:

(a) Payment of special (occupational)
taxes by manufacturers and importers
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of and dealers in, machine guns, de-
structive devices, and certain other
types of firearms,

(b) Payment of the tax on the mak-
ing or transfer of such firearms,

(c) Registration, identification, im-
portation, and exportation of such fire-
arms,

(d) Keeping of books and records and
rendering of returns, and

(e) The forfeiture and disposition of
seized firearms under the provisions of
the National Firearms Act.

§70.443 Firearms and ammunition.

(a) Commerce in firearms and ammuni-
tion. (1) 27 CFR part 178 contains the
regulations relative to:

(i) The licensing of importers and
manufacturers of firearms and ammu-
nition, collectors of firearms, and deal-
ers in firearms,

(i) The identification of firearms,

(iii) The acquisition and disposition
of firearms and ammunition,

(iv) The records required to be kept
by licensees, and

(v) The forfeiture and disposition of
seized firearms and ammunition, under
the provisions of title I of the Gun Con-
trol Act of 1968, as amended, and also

(vi) The restrictions regarding the re-
ceipt, possession, or transportation of
firearms by certain persons.

(b) Firearms and ammunition excise
taxes. (1) 27 CFR part 53 contains the
regulations relative to:

(i) Payment of excise tax on the sale
of pistols, revolvers, firearms (other
than pistols and revolvers), shells and
cartridges,

(ii) Establishing constructive sales
price,

(iii) Registration for tax free sales,

(iv) Keeping of records and rendering
of returns, and

(v) The exportation or use in further
manufacture of tax-paid articles.

[T.D. ATF-331, 57 FR 40328, Sept. 3, 1992]

§70.444 Importation of arms, ammuni-
tion, and implements of war.

Part 47 of title 27 CFR implements
Executive Order 11958 and supplements
the import provisions contained in
parts 178 and 179 of title 27 CFR. Part
47 establishes the U.S. Munitions Im-
port List and contains the regulations
relative to:
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(a) The registration of importers in
arms, ammunition, and implements of
war,

(b) Import permit requirements,

(©) Import certification
verification,

(d) Import restrictions applicable to
certain countries, and

(e) The forfeiture of seized arms, am-
munition, and implements of war under
the Arms Export Control Act.

and

§70.445 Commerce in explosives.

Part 55 of title 27 CFR contains the
regulations relative to:

(a) Licensing of manufacturers, im-
porters, and limited manufacturers of,
and dealers in, explosives,

(b) Permits for users who buy or
transport explosives in interstate or
foreign commerce,

(c) Construction of different types of
storage facilities for three classes of
explosive material,

(d) The identification of explosives,

(e) The acquisition and disposition of
explosives,

(f) The records required to be kept by
licensees and permittees,

(g9) The forfeiture and disposition of
seized explosive material, under the
provision of Title Xl of the Organized
Crime Control Act of 1970,

(h) Operations by licensees or permit-
tees and hearings procedure after de-
nial or revocation of license or permit,
and also

(i) Restrictions regarding the receipt,
possession, or transportation of explo-
sives by certain persons under the pro-
visions of Title Xl of the Organized
Crime Control Act of 1970.

§70.446 Rulings.

The procedure for rulings in the fire-
arms and explosives area is set forth in
§70.471.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.447 Assessments.

Where the evidence disclosed by in-
vestigation establishes that additional
or delinquent tax liability has been in-
curred and not paid, the regional direc-
tor (compliance) or the Chief, Tax
Processing Center will list the tax as
an assessment. Notification and de-
mand for payment of assessed taxes
will be issued to the taxpayer by the

§70.449

regional director (compliance) or the
Chief, Tax Processing Center.

[T.D. ATF-301, 55 FR 47654, Nov. 14, 1990]

§70.448 Claims.

(a) The procedures applicable to the
filing of claims under chapter 53 of the
Internal Revenue Code are set forth
below:

(1) Claims for refund of the making
and transfer taxes, and of occupational
taxes, whether paid pursuant to assess-
ment or voluntarily paid, and claims
for redemption of “National Firearms
Act’” stamps, are prepared and filed in
accordance with the procedures set
forth in 27 CFR part 179.

(2) Claims for abatement of making
and transfer taxes, and claims for
abatement of occupational taxes and
penalties erroneously assessed, are pre-
pared and filed in accordance with the
procedures set forth in §70.413(b).

(3) Claims may be reopened or
amended in accordance with the provi-
sions of §70.414 (k) and (I).

(b) The procedures applicable to the
filing of claims relating to the tax im-
posed by section 4181 of the Internal
Revenue Code are set forth below:

(1) Claims for credit or refund of
manufacturers taxes, whether paid pur-
suant to assessment of voluntarily
paid, are prepared and filed in accord-
ance with the procedures set forth in
§70.123 and 27 CFR 53.171 through 53.186.
For regulations under section 6416 of
the Internal Revenue Code, relating to
conditions to allowance and other pro-
cedural requirements, see 27 CFR 53.172
through 53.186.

(2) Claims for abatement of manufac-
turers taxes are to be prepared and
filed in accordance with §70.125.

(3) Claims may be reopened or
amended in accordance with the provi-
sions of §70.414 (k) and (I).

[T.D. ATF-331, 57 FR 40328, Sept. 3, 1992]

§70.449 Offers in compromise.

The procedures in the case of offers
in compromise of liabilities under 26
U.S.C. 4181 and chapter 53 are set forth
in §§70.482 and 70.484.

[T.D. ATF-331, 57 FR 40329, Sept. 3, 1992]

891
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SEIZED PROPERTY

§70.450 Seizure and forfeiture of per-
sonal property.

Part 72 of title 27 CFR contains the
regulations relative to the personal
property seized by officers of the Bu-
reau of Alcohol, Tobacco and Firearms
as subject to forfeiture as being used,
or intended to be used, to violate cer-
tain Federal laws; the remission or
mitigation of such forfeiture; and the
administrative sale or other disposi-
tion, pursuant to forfeiture, of such
seized property other than firearms
seized under the National Firearms Act
and firearms and ammunition seized
under Title |1 of the Gun Control Act of
1968, as amended. For disposal of fire-
arms under the National Firearms Act,
see 26 U.S.C. 5872(b). For disposal of
firearms and ammunition under Title |
of the Gun Control Act of 1968, see 18
U.S.C. 924(d). For disposal of explosives
under Title XI of Organized Crime Con-
trol Act of 1970, see 18 U.S.C. 844(c).

POSSESSIONS

§70.461 Shipments to the United

States.

For regulations under 26 U.S.C. 7652,
see 27 CFR part 250 relating to liquors
and articles from Puerto Rico and the
Virgin Islands; and 27 CFR part 275 re-
lating to cigars, cigarettes, and ciga-
rette papers and tubes.

(68A Stat. 907, as amended (26 U.S.C. 7652))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-249, 52 FR 5961, Feb.
27, 1987. Redesignated by T.D. ATF-301, 55 FR
47606, Nov. 14, 1990]

§70.462 Shipments from the United
States.

For regulations under 26 U.S.C. 7653,
see 27 CFR part 196 relating to stills; 27
CFR part 252 relating to exportation of
liquors; and 27 CFR part 290, relating to
exportation of cigars, cigarettes, and
cigarette papers and tubes.

(68A Stat. 908, as amended; (26 U.S.C. 7653))

[T.D. ATF-6, 38 FR 32445, Nov. 26, 1973, as
amended by T.D. ATF-249, 52 FR 5961, Feb.
27, 1987. Redesignated by T.D. ATF-301, 55 FR
47606, Nov. 14, 1990]
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RULINGS

§70.471 Rulings.

(a) Requests for rulings. Any person
who is in doubt as to any matter aris-
ing in connection with:

(1) Operations or transactions in the
alcohol tax area or under the Federal
Alcohol Administration Act,

(2) Operations or transactions in the
tobacco tax area, or

(3) The taxes relating to machine
guns, destructive devices, and certain
other firearms imposed by chapter 53 of
the Internal Revenue Code; the reg-
istration by importers and manufactur-
ers of, and dealers in, such firearms;
the registration of such firearms; the
licensing of importers and manufactur-
ers of, and dealers in, firearms and am-
munition, and collectors of firearms
and ammunition curios and relics
under chapter 44 of title 18 of the
United States Code; the licensing of
manufacturers, importers, limited
manufacturer of, and dealers in, explo-
sives and issuance of permits for users
of explosives under chapter 40 of title
18 of the United States Code; and reg-
istration of importers of, and permits
to import, arms, ammunition, and im-
plements of war, under section 38 of the
Arms Export Control Act of 1976; and
the taxes relating to pistols, revolvers,
firearms (other than pistols and revolv-
ers), shells and cartridges imposed by
chapter 32 of the Internal Revenue
Code, may request a ruling thereon by
addressing a letter to the Director, Bu-
reau of Alcohol, Tobacco and Firearms,
Washington, DC 20226, to the Chief, Tax
Processing Center, or to the regional
director (compliance) of the ATF re-
gion in which the inquirer’s business is
located. Since a ruling can issue only
from the Bureau Headquarters, any
such request made to the Chief, Tax
Processing Center or to the regional di-
rector (compliance) will be referred to
the Director for reply unless the issues
involved are clearly covered by cur-
rently effective rulings or come within
the plain intent of the statutes or regu-
lations.

(b) Routine requests for information.
Routine requests for information
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should be addressed to the regional di-
rector (compliance) of the region in
which the inquirer is located.

[T.D. ATF-251, 52 FR 19325, May 22, 1987. Re-
designated and amended by T.D. ATF-301, 55
FR 47606, 47655, Nov. 14, 1990; T.D. ATF-331, 57
FR 40329, Sept. 3, 1992]

ADMINISTRATIVE REMEDIES

§70.481 Agreements for payment of li-
ability in installments.

(a) Authorization of agreements. The
regional director (compliance) or the
Chief, Tax Processing Center, is au-
thorized to enter into written agree-
ments with any taxpayer under which
such taxpayer is allowed to satisfy li-
ability for payment of any tax in in-
stallment payments if the regional di-
rector (compliance) or the Chief, Tax
Processing Center determines that
such agreement will facilitate collec-
tion of such liability.

(b) Extent to which agreements remain
in effect—(1) In general. Except as oth-
erwise provided in this paragraph (b),
any agreement entered into by an au-
thorized ATF official under paragraph
(a) of this section shall remain in effect
for the term of the agreement.

(2) Inadequate information or jeopardy.
The official who entered into an in-
stallment agreement under paragraph
(a) of this section may terminate such
agreement if:

(i) Information which the taxpayer
provided prior to the date such agree-
ment was entered into was inaccurate
or incomplete, or

(if) The regional director (compli-
ance) or the Chief, Tax Processing Cen-
ter believes that collection of any tax
to which an agreement under this sec-
tion relates is in jeopardy.

(3) Subsequent change in financial con-
ditions—(i) In general. If the official
who entered into an installment agree-
ment under paragraph (a) of this sec-
tion makes a determination that the fi-
nancial condition of the taxpayer has
significantly changed, the official may
alter, modify, or terminate such agree-
ment.

(ii) Notice. Action may be taken by
the regional director (compliance) or
the Chief, Tax Processing Center under
paragraph (b)(3)(i) of this section only
if:

§70.482

(A) Notice of such determination is
provided to the taxpayer no later than
30 days prior to the date of such action,
and

(B) Such notice includes the reasons
why the official believes a significant
change in the financial condition of the
taxpayer has occurred.

(4) Failure to pay an installment or any
other tax liability when due or to provide
requested financial information. The offi-
cial who entered into an installment
agreement under paragraph (a) of this
section may alter, modify, or termi-
nate such agreement in the case of the
failure of the taxpayer:

(i) To pay an installment at the time
such installment payment is due under
such agreement,

(ii) To pay any other tax liability at
the time such liability is due, or

(iii) To provide a financial condition
update as requested by the regional di-
rector (compliance) or the Chief, Tax
Processing Center.

(26 U.S.C. 6159)
[T.D. ATF-301, 55 FR 47655, Nov. 14, 1990]

§70.482 Offers in compromise of liabil-
ities (other than forfeiture) under
26 U.S.C.

(a) In general. The Director may com-
promise any civil or criminal liability
arising under the provisions of 26
U.S.C. enforced and administered by
ATEF prior to reference of a case involv-
ing such liability to the Department of
Justice for prosecution or defense. (For
compromise of forfeiture liability, see
§70.484 of this part.) Any such liability
may be compromised only upon one or
both of the following two grounds:

(1) Doubt as to liability; or

(2) Doubt as to collectibility.

No such liability will be compromised
if the liability has been established by
a valid judgment or is certain, and
there is no doubt as to the ability of
the Government to collect the amounts
owing with respect to such liability.

(b) Scope of compromise agreement. A
compromise agreement may relate to
civil or criminal liability for taxes, in-
terest, ad valorem penalties, or specific
penalties. However, a criminal liability
may be compromised only if it involves
a violation of a regulatory provision of
26 U.S.C., or a related statute, and then
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only if such violation was not delib-
erately committed with an intent to
defraud.

(c) Effect of compromise agreement. A
compromise agreement relates to the
entire liability of the taxpayer (includ-
ing taxes, ad valorem penalties, and in-
terest) with respect to which the offer
in compromise is submitted and all
questions of such liability are conclu-
sively settled thereby. Specific pen-
alties, however, shall be compromised
separately and not in connection with
taxes, interest, or ad valorem pen-
alties. Neither the taxpayer nor the
Government shall, upon acceptance of
an offer in compromise, be permitted
to reopen the case except by reason of
falsification or concealment of assets
by the taxpayer, or mutual mistake of
a material fact sufficient to cause a
contract to be reformed or set aside.
However, acceptance of an offer in
compromise of a civil liability does not
remit a criminal liability, nor does ac-
ceptance of an offer in compromise of a
criminal liability remit a civil liabil-
ity.

(d) Procedure with respect to offers in
compromise—(1) Submission of offers. (i)
Offers in compromise under this sec-
tion shall be submitted on ATF Form
5640.1, along with any additional infor-
mation required by the official author-
ized to accept or reject the offer. If the
offer in compromise is based on inabil-
ity to pay, the proponent must submit
any financial statement required by
such official.

(ii) The Associate Director (Compli-
ance Operations) has the authority to
accept or reject offers in compromise
of civil liability (which do not exceed
$1,000,000) and criminal liability arising
under 26 U.S.C. 4181 and chapters 51, 52,
and 53 in cases not subject to com-
promise by regional directors (compli-
ance).

(iii) Each regional director (compli-
ance) has the authority to accept or re-
ject offers in compromise of:

(A) Tax liabilities arising from:

(1) The illegal production of
untaxpaid distilled spirits, wines, or
beer,

(2) The failure to file returns of, or to
pay, occupational taxes with respect to
distilled spirits, wines, beer, tobacco
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products, cigarette papers and tubes, or
firearms,

(3) The failure to pay firearms mak-
ing or transfer taxes; and

(B) Criminal liabilities of retail deal-
ers in liquor arising from violations of
the internal revenue laws relating to
liquor, including the reuse or refilling
of liquor bottles.

(iv) The Director accepts or rejects
all other offers in compromise except
those in compromise of liabilities list-
ed in §§70.483 and 70.484 of this part.

(v) In civil cases involving liability of
$500 or over and in criminal cases the
functions of the General Counsel under
26 U.S.C. 7122(b) are performed by the
Chief Counsel of the Bureau of Alcohol,
Tobacco and Firearms.

(vi) The offer should generally be ac-
companied by a remittance rep-
resenting the amount of the com-
promise offer or a deposit if the offer
provides for future installment pay-
ments. When final action has been
taken, the regional director (compli-
ance), when applicable, and the pro-
ponent are notified of the acceptance
or rejection of the offer.

(2) Stay of collection. The submission
of an offer in compromise shall not
automatically operate to stay the col-
lection of any tax liability. However,
enforcement of collection may be de-
ferred if the interests of the United
States will not be jeopardized thereby.

(3) Acceptance. An offer in com-
promise shall be considered accepted
only when the proponent thereof is so
notified in writing. As a condition to
accepting an offer in compromise, the
taxpayer may be required to enter into
any collateral agreement or to post
any security which is deemed nec-
essary for the protection of the inter-
ests of the United States. If the final
payment on an accepted offer is contin-
gent upon the immediate or simulta-
neous release of a tax lien in whole or
in part, such payment must be in cash,
or in the form of a certified, cashier’s,
or treasurer’s check drawn on any
bank or trust company incorporated
under the laws of the United States or
any State, Territory, or possession of
the United States, or by a U.S. postal,
bank, express, or telegraph money
order.
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(4) Withdrawal or rejection. An offer in
compromise may be withdrawn by the
proponent at any time prior to its ac-
ceptance. In the event an offer is re-
jected, the proponent shall be promptly
notified in writing. Frivolous offers or
offers submitted for the purpose of de-
laying the collection of tax liabilities
shall be immediately rejected. If an
offer in compromise is withdrawn or re-
jected, the amount tendered with the
offer, including all installments paid,
shall be refunded without interest, un-
less the taxpayer has stated or agreed
that the amount tendered may be ap-
plied to the liability with respect to
which the offer was submitted.

(e) Record. Except as otherwise pro-
vided in this paragraph, if an offer in
compromise is accepted, there shall be
placed on file the opinion of the Chief
Counsel for the Bureau with respect to
such compromise, with that official’s
reason therefor, and including a state-
ment of:

(1) The amount of tax assessed,

(2) The amount of interest, additional
amount, addition to the tax, or assess-
able penalty, imposed by law on the
person against whom the tax is as-
sessed, and

(3) The amount actually paid in ac-
cordance with the terms of the com-
promise.

However, no such opinion shall be re-
quired with respect to the compromise
of any civil case in which the unpaid
amount of tax assessed (including any
interest, additional amount, addition
to the tax, or assessable penalty) is less
than $500.

(f) Requirement with respect to statute
of limitations. No offer in compromise
shall be accepted unless the taxpayer
waives the running of the statutory pe-
riod of limitations on both or either as-
sessment or collection of the tax liabil-
ity involved for the period during
which the offer is pending, or the pe-
riod during which any installment re-
mains unpaid, and for one year there-
after.

(9) Inspection with respect to accepted
offers in compromise. For provisions re-
lating to the inspection of returns and
accepted offers in compromise, see 26
U.S.C. 6103(k)(l).

§70.484

(26 U.S.C. 7122)

(Approved by the Office of Management and
Budget under control number 1512-0472)

[T.D. ATF=301, 55 FR 47655, Nov. 14, 1990, as
amended by T.D. ATF-331, 57 FR 40329, Sept.
3, 1992]

§70.483 Offers in compromise of viola-
tions of Federal Alcohol Adminis-
tration Act.

The Federal Alcohol Administration
Act provides penalties for violations of
its provisions. The Associate Director
(Compliance Operations), Bureau of Al-
cohol, Tobacco and Firearms is author-
ized to compromise such liabilities.
Persons desiring to submit offers in
compromise may submit such offers on
Form 5640.2 to the regional director
(compliance) or an ATF officer. Such
offers are considered by the regional
director (compliance) and are for-
warded to the Associate Director (Com-
pliance Operations) for final action.
When the offer is acted upon, the pro-
ponent and the regional director (com-
pliance) are notified of the acceptance
or rejection of the offer. If the offer is
rejected, the sum submitted with the
offer in compromise is returned to the
proponent. If the offer is accepted, the
proponent is notified and the case is
closed.

[T.D. ATF-301, 55 FR 47655, Nov. 14, 1990]

§70.484 Offers in compromise of for-
feiture liabilities.

The Director or designated delegate
is authorized to compromise liabilities
to administrative forfeiture of personal
property seized under the laws admin-
istered and enforced by the Bureau.
Persons desiring to submit offers in
compromise of such liabilities may
submit such offers on Form 656-E to
the Director or designated delegate.
When the offer is acted upon, the pro-
ponent is notified of the acceptance or
rejection of the offer. If the offer is re-
jected, the sum submitted with the
offer in compromise is returned to the
proponent. If the offer is accepted, the
proponent is notified and the case is
closed. Acceptance of an offer in com-
promise of civil liabilities does not
remit criminal liabilities, nor does ac-
ceptance of an offer in compromise of
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criminal liabilities remit civil liabil-
ities.
[T.D. ATF-301, 55 FR 47655, Nov. 14, 1990]

§70.485 Closing agreements.

(@) In general. The Director may
enter into a written agreement with
any person relating to the liability of
such person (or of the person or estate
for whom the person acts) in respect of
any tax imposed under the provisions
of 26 U.S.C. enforced and administered
by the Bureau for any taxable period
ending prior or subsequent to the date
of such agreement. A closing agree-
ment may be entered into in any case
in which there appears to be an advan-
tage in having the case permanently
and conclusively closed, or if good and
sufficient reasons are shown by the
taxpayer for desiring a closing agree-
ment and it is determined by the Direc-
tor that the United States will sustain
no disadvantage through consumma-
tion of such an agreement.

(b) Scope of closing agreement—(1) In
general. A closing agreement may be
executed even though under the agree-
ment the taxpayer is not liable for any
tax for the period to which the agree-
ment relates. There may be a series of
closing agreements relating to the tax
liability for a single period.

(2) Taxable periods ended prior to date
of closing agreement. Closing agree-
ments with respect to taxable periods
which ended prior to the date of the
agreement may relate to the total tax
liability of the taxpayer or to one or
more separate items affecting the tax
liability of the taxpayer.

(3) Taxable periods ending subsequent
to date of closing agreement. Closing
agreements with respect to taxable pe-
riods ending subsequent to the date of
the agreement may relate to one or
more separate items affecting the tax
liability of the taxpayer.

(c) Finality. A closing agreement
which is approved within such time as
may be stated in such agreement, or
later agreed to, shall be final and con-
clusive, and, except upon a showing of
fraud or malfeasance, or misrepresen-
tation of a material fact:

(1) The case shall not be reopened as
to the matters agreed upon or the
agreement modified by any officer, em-
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ployee, or agent of the United States,
and

(2) In any suit, action, or proceeding,
such agreement, or any determination,
assessment, collection, payment,
abatement, refund, or credit made in
accordance therewith, shall not be an-
nulled, modified, set aside, or dis-
regarded.

However, a closing agreement with re-
spect to a taxable period ending subse-
quent to the date of the agreement is
subject to any change in, or modifica-
tion of, the law enacted subsequent to
the date of the agreement and made ap-
plicable to such taxable period, and
each closing agreement shall so recite.

(d) Procedure with respect to closing
agreements—(1) Submission of request. A
request for a closing agreement which
relates to a prior taxable period may be
submitted at any time before a case
with respect to the tax liability in-
volved is filed with a court of the
United States. The procedure with re-
spect to requests for closing agree-
ments shall be under such rules as may
be prescribed from time to time by the
Director in accordance with the regula-
tions under this section.

(2) Collection, credit, or refund. Any
tax or deficiency in tax determined
pursuant to a closing agreement shall
be assessed and collected, and any
overpayment determined pursuant
thereto shall be credited or refunded,
in accordance with the applicable pro-
visions of law.

(26 U.S.C. 7121)

[T.D. ATF-301, 55 FR 47655, Nov. 14, 1990]

§70.486 Managerial review.

If at any step in the collection proc-
ess a taxpayer does not agree with an
ATF employee under the authority of
the regional director (compliance) or
the Chief, Tax Processing Center, the
taxpayer has the right to discuss the
matter with the employee’s immediate
supervisor. The ATF employee will
give the taxpayer the name and tele-
phone number of the person to be con-
tacted.

[T.D. ATF-301, 55 FR 47655, Nov. 14, 1990]
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Subpart F—Application of Section
6423, Internal Revenue Code
of 1954, as Amended, to Re-
fund or Credit of Tax on Dis-
tilled Spirits, Wines, and Beer

SOURCE: T.D. ATF-376, 61 FR 31031, June 19,
1996, unless otherwise noted.

GENERAL

§70.501 Meaning of terms.

When used in this subpart, where not
otherwise distinctly expressed or mani-
festly incompatible with the intent
thereof, terms shall have the meaning
ascribed in this section.

Article. The commodity in respect to
which the amount claimed was paid or
collected as a tax.

Claimant. Any person who files a
claim for a refund or credit of tax
under this subpart.

District director of customs. The dis-
trict director of customs at a head-
quarters port of the district (except the
district of New York, N.Y.); the area
directors of customs in the district of
New York, N.Y.; and the port director
at a port not designated as a head-
quarters port.

I.R.C. Internal Revenue Code of 1986,
as amended.

Owner. A person who, by reason of a
proprietary interest in the article, fur-
nished the amount claimed to the
claimant for the purpose of paying the
tax.

Person. An individual, a trust, estate,
partnership, association, company, or
corporation.

Tax. Any tax imposed by 26 U.S.C.
5001-5066, or by any corresponding pro-
vision of prior internal revenue laws,
and in the case of any commodity of a
kind subject to a tax under any such
sections, any tax equal to any such tax,
any additional tax, or any floor stocks
tax. The term includes an extraction
denominated a ‘‘tax’’, and any penalty,
addition to tax, additional amount, or
interest applicable to any such tax.

§70.502 Applicability to certain credits
or refunds.

The provisions of this subpart apply
only where the credit or refund is
claimed on the grounds that an amount
of tax was assessed or collected erro-

§70.504

neously, illegally, without authority,
or in any manner wrongfully, or on the
grounds that such amount was exces-
sive. This subpart does not apply to:

(a) Any claim for drawback,

(b) Any claim made in accordance
with any law expressly providing for
credit or refund where an article is
withdrawn from the market, returned
to bond, or lost or destroyed, and

(c) Any claim based solely on errors
in computation of the quantity of an
article subject to tax or on mathe-
matical errors in computation of the
amount of the tax due, or to any claim
in respect of tax collected or paid on an
article seized and forfeited, or de-
stroyed, as contraband.

§70.503 Ultimate burden.

For the purposes of this subpart, the
claimant, or owner, shall be treated as
having borne the ultimate burden of an
amount of tax only if:

(@) The claimant or owner has not,
directly or indirectly, been relieved of
such burden or shifted such burden to
any other person,

(b) No understanding or agreement
exists for any such relief or shifting,
and

(c) If the claimant or owner has nei-
ther sold nor contracted to sell the ar-
ticles involved in such claim, such
claimant or owner agrees that there
will be no such relief or shifting.

§70.504 Conditions to allowance of
credit or refund.

No credit or refund to which this sub-
part is applicable shall be allowed or
made, pursuant to a court decision or
otherwise, of any amount paid or col-
lected as a tax unless a claim therefor
has been filed, as provided in this sub-
part, by the person who paid the tax
and the claimant, in addition to estab-
lishing that such claimant is otherwise
legally entitled to credit or refund of
the amount claimed, establishes:

(a) That the claimant bore the ulti-
mate burden of the amount claimed, or

(b) That the claimant has uncondi-
tionally repaid the amount claimed to
the person who bore the ultimate bur-
den of such amount, or

(c) That:

897



§70.505

(1) The owner of the article furnished
the claimant the amount claimed for
payment of the tax;

(2) The claimant has filed with the
regional director (compliance) the
written consent of such owner to the
allowance to the claimant of the credit
or refund; and

(3) Such owner satisfies the require-
ments of paragraph (a) or (b) of this
section.

§70.505 Requirements on persons in-
tending to file claim.

Any person who, having paid the tax
with respect to an article, desires to
claim refund or credit of any amount of
such tax to which the provisions of this
subpart are applicable must:

(a) File a claim, as provided in
§70.506, and

(b) Comply with any other provisions
of law or regulations which may apply
to the claim.

CLAIM PROCEDURE

§70.506 Execution and filing of claim.

Claims to which this subpart is appli-
cable shall be executed on Form 2635
(5620.8) in accordance with the instruc-
tions on the form and shall (except as
hereinafter provided) be filed with the
regional director (compliance) for the
region in which the tax was paid. (For
provisions relating to handcarried doc-
uments, see 27 CFR 70.304). Claims for
credit or refund of taxes collected by
district directors of customs, to which
the provisions of section 6423, 1.R.C.,
are applicable and which Customs regu-
lations (19 CFR Part 24—Customs Fi-
nancial and Accounting Procedure) re-
quire to be filed with the regional di-
rector (compliance) of the region in
which the claimant is located, shall be
executed and filed in accordance with
applicable Customs regulations and
this subpart. The claim shall set forth
each ground upon which the claim is
made in sufficient detail to apprise the
regional director (compliance) of the
exact basis therefor. Allegations per-
taining to the bearing of the ultimate
burden relate to additional conditions
which must be established for a claim
to be allowed and are not in themselves
legal grounds for allowance of a claim.
There shall also be attached to the
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form and made part of the claim the
supporting data required by §70.507. All
evidence relied upon in support of such
claim shall be clearly set forth and
submitted with the claim.

§70.507 Data to be shown in claim.

Claims to which this subpart is appli-
cable, in addition to the requirements
of §70.506 must set forth or contain the
following:

(a) A statement that the claimant
paid the amount claimed as a ‘‘tax’ as
defined in this subpart.

(b) Full identification (by specific
reference to the form number, the date
of filing, the place of filing, and the
amount paid on the basis of the par-
ticular form or return) of the tax forms
or returns covering the payments for
which refund or credit is claimed.

(c) The written consent of the owner
to the allowance of the refund or credit
to the claimant (where the owner of
the article in respect of which the tax
was paid furnished the claimant the
amount claimed for the purpose of pay-
ing the tax).

(d) If the claimant (or owner, as the
case may be) has neither sold nor con-
tracted to sell the articles involved in
the claim, a statement that the claim-
ant (or owner, as the case may be)
agrees not to shift, directly or indi-
rectly in any manner whatsoever, the
burden of the tax to any other person.

(e) If the claim is for refund of a floor
stocks tax, or of an amount resulting
from an increase in rate of tax applica-
ble to an article, a statement as to
whether the price of the article was in-
creased on or following the effective
date of such floor stocks tax or rate in-
crease, and if so, the date of the in-
crease, together with full information
as to the amount of such price in-
crease.

(f) Specific evidence (such as relevant
records, invoices, or other documents,
or affidavits of individuals having per-
sonal knowledge of pertinent facts)
which will satisfactorily establish the
conditions to allowance set forth in
§70.504.

(g) The regional director (compli-
ance) may require the claimant to fur-
nish as a part of the claim such addi-
tional information as may be deemed
necessary.
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§70.508 Time for filing claim.

No credit or refund of any amount of
tax to which the provisions of this sub-
part apply shall be made unless the
claimant files a claim therefor within
the time prescribed by law and in ac-
cordance with the provisions of this
subpart.

PENALTIES

§70.509 Penalties.

It is an offense punishable by fine
and imprisonment for anyone to make
or cause to be made any false or fraud-
ulent claim upon the United States, or
to make any false or fraudulent state-
ments, or representations, in support
of any claim, or to falsely or fraudu-
lently execute any documents required
by the provisions of the internal rev-
enue laws, or any regulations made in
pursuance thereof.

Subpart G—Losses Resulting From
Disaster, Vandalism, or Mali-
cious Mischief

DEFINITIONS

SOURCE: T.D. ATF-376, 61 FR 31033, June 19,
1996, unless otherwise noted.

§70.601 Meaning of terms.

When used in this subpart, terms are
defined as follows in this section.
Words in the plural shall include the
singular, and vice versa, and words in-
dicating the masculine gender shall in-
clude the feminine. The terms “in-
cludes’ and “‘including’ do not exclude
other things not named which are in
the same general class or are otherwise
within the scope of the term defined.

Alcoholic liquors or liquors. Distilled
spirits, wines, and beer lost, made un-
marketable, or condemned, as provided
in this subpart.

Beer. Beer, ale, porter, stout, and
other similar fermented beverages (in-
cluding sake, or other similar prod-
ucts) of any name or description con-
taining one-half of 1 percent or more of
alcohol by volume on which the inter-
nal revenue tax has been paid or deter-
mined, and if imported, on which du-
ties have been paid.

§70.601

Claimant. The person who held the
liquors for sale at the time of the dis-
aster or other specified cause of loss
and who files a claim under this sub-
part.

Commissioner of Customs. The Com-
missioner of Customs, U.S. Customs
Service, the Department of the Treas-
ury, Washington, DC.

Distilled spirits, or spirits. Ethyl alco-
hol and other distillates such as whis-
ky, brandy, rum, gin, vodka, in any
form (including all dilutions and mix-
tures thereof, from whatever source or
by whatever process produced), on
which the internal revenue tax has
been paid or determined and, if im-
ported, on which duties have been paid.

Duly authorized official. Any Federal,
State or local government official who
is authorized to condemn liquors on
which a claim is filed under this sub-
part.

Duty or duties. Any duty or duties
paid under the customs laws of the
United States.

Major Disaster. A flood, fire, hurri-
cane, earthquake, storm, or other ca-
tastrophe defined as a ‘“major disaster”
under the Disaster Relief Act (42 U.S.C.
5122(2)), which occurs in any part of the
United States and which the President
has determined causes sufficient dam-
age to warrant ‘‘major disaster’’ assist-
ance under that Act.

Region. A Bureau of Alcohol, Tobacco
and Firearms region.

Tax. (1) With respect to distilled spir-
its, ““tax’” means the internal revenue
tax that is paid or determined on spir-
its.

(2) With respect to wines, ‘“‘tax’”
means the internal revenue tax that is
paid or determined on the wine.

(3) With respect to beer, “tax’ means
the internal revenue tax that is paid or
determined on the beer.

United States. When used in a geo-

graphical sense includes only the
States and the District of Columbia.
Wines. All still wines, effervescent

wines, and flavored wines, on which in-
ternal revenue wine tax has been paid
or determined, and if imported, on
which duty has been paid.
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PAYMENTS

§70.602 Circumstances under which

payment may be made.

(a) Major disasters. The regional di-
rector (compliance) shall allow pay-
ment (without interest) of an amount
equal to the tax paid or determined,
and the Commissioner of Customs shall
allow payment (without interest) of an
amount equal to the duty paid, on dis-
tilled spirits, wines, and beer pre-
viously withdrawn, if the liquors are
lost, made unmarketable, or con-
demned by a duly authorized official as
the result of a major disaster (as de-
fined in §70.601).

(b) Other causes of loss—(1) Payment.
The regional director (compliance)
shall allow payment (without interest)
of an amount equal to the tax paid or
determined, and the Commissioner of
Customs shall allow payment (without
interest) of an amount equal to the
duty paid, on distilled spirits, wines,
and beer previously withdrawn, if the
liquors are lost, made unmarketable,
or condemned by a duly authorized of-
ficial as a result of:

(i) Fire, flood, casualty, or other dis-
aster; or

(ii) Breakage, destruction, or other
damage (excluding theft) resulting
from vandalism or malicious mischief.

(2) Minimum claim. No claim of less
than $250 will be allowed for losses re-
sulting from any disaster or damage
described in paragraph (b)(1) of this
section.

(c) General. Payment under this sec-
tion may be made only if:

(1) The disaster or other specified
cause of loss occurred in the United
States;

(2) At the time of the disaster or
other specified cause of loss, the lig-
uors were being held for sale by the
claimant;

(3) Refund or credit of the amount
claimed, or any part of the amount
claimed, has not or will not be claimed
for the same liquors under any other
law or regulations; and

(4) The claimant was not indemnified
by any valid claim of insurance or oth-
erwise for the tax and/or duty on the
liquors covered by the claim.
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CLAIMS PROCEDURES

§70.603 Execution and filing of claim.

(a) General. (1) Claims under this sub-
part shall be filed on Form 2635 (5620.8),
in original only, with the regional di-
rector (compliance) of the region in
which the liquors were lost, became un-
marketable, or were condemned.

(2) The claim shall include all the
facts on which the claim is based, and
be accompanied by a record of inven-
tory of the liquors lost, made unmar-
ketable, or condemned. (See §70.604.)

(3) The claim shall contain a state-
ment that no other claim for refund or
credit of the amount claimed, or for
any part of the amount claimed, has
been or will be filed under any other
law or regulations.

(b) Major disasters. Claims for refund
of tax and/or duty on liquors which
were lost, became unmarketable, or
were condemned as a result of a major
disaster must be filed not later than 6
months from the day on which the
President determines that a major dis-
aster has occurred.

(c) Other causes of loss. (1) Claims for
amounts of $250 or more for refund of
tax and/or duty on liquors which were
lost, became unmarketable, or were
condemned as the result of:

(i) Fire, flood, casualty, or other dis-
aster; or

(i) Damage (excluding theft) result-
ing from vandalism or malicious mis-
chief, must be filed within 6 months
after the date on which the disaster or
damage occurred.

(2) Claims for amounts less than $250
will not be allowed.

§70.604 Record of inventory to sup-
port claims.

(a) Claims relating to distilled spirits.
The record of inventory of distilled
spirits lost, made unmarketable, or
condemned, which is required to sup-
port claims filed under §70.603, shall
show the following information:

(1) Name and business address of
claimant (as shown on claim, Form
2635 (5620.8)).

(2) Address where the spirits were
lost, became unmarketable, or were
condemned, if different from the busi-
ness address.

(3) Kind of spirits.
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(4) Brand name.

(5) For full cases, show:

(i) Number of cases;

(ii) Serial numbers;

(iii) Bottles per case;

(iv) Size of bottles;

(v) Wine gallons per case;

(vi) Proof; and

(vii) Proof gallons.

(6) For bottles not in cases, show:

(i) Total number;

(ii) Size of bottles;

(iii) Wine gallons;

(iv) Proof; and

(v) Total proof gallons.

(7) Total proof gallons for all items.

(b) Claims relating to wines. The record
of inventory of wines lost, made un-
marketable, or condemned, which is re-
quired to support claims filed under
§70.603, shall show the following infor-
mation:

(1) Name and business address of
claimant (as shown on claim, Form
2635 (5620.8)).

(2) Address where the wines were
lost, became unmarketable, or were
condemned, if different from the busi-
ness address.

(3) Kind of wine.

(4) Percent of alcohol by volume.

(5) Number of barrels or kegs.

(6) Kind and number of other bulk
containers.

(7) Number of full cases and bottles
per case.

(8) Size of bottles.

(9) Number of bottles not in cases and
wine gallons.

(10) Total wine gallons.

(c) Claims relating to beer. The record
of inventory of beer lost, made unmar-
ketable, or condemned, which is re-
quired to support claims filed under
§70.603, shall show the following infor-
mation:

(1) Name and business address of
claimant (as shown on claim, Form
2635 (5620.8)).

(2) Address where the beer was lost,
became unmarketable, or was con-
demned, if different from the business
address.

(3) Number and size of barrels.

(4) For full cases, show:

(i) Number of cases;

(ii) Bottles or cans per case; and

(iii) Size (in ounces) of bottles or
cans.
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(5) Number and size of bottles and
cans not in cases.

(6) Quantity in terms of 3l-gallon
barrels.

(7) Total quantity.

(d) Special instructions. (1) Inventories
of domestic liquors, imported liquors,
and liquors manufactured in the Virgin
Islands shall be reported separately.

(2) Liquors manufactured in Puerto
Rico may not be included in claims
filed under this subpart. Claims for
losses of Puerto Rican liquors shall be
filed with the Secretary of the Treas-
ury of Puerto Rico under the laws of
Puerto Rico.

§70.605 Claims relating to imported,
domestic, and Virgin Islands lig-
uors.

(a) Claims involving taxes on domes-
tic liquors, imported liquors, and lig-
uors manufactured in the Virgin Is-
lands must show the quantities of each
separately in the claim.

(b) A separate claim on Form 2635
(5620.8) must be filed for customs du-
ties.

§70.606 Claimant to furnish proof.

The claimant shall furnish proof to
the satisfaction of the regional director
(compliance) regarding the following:

(a) That the tax on the liquors, or the
tax and duty if imported, was fully
paid; or the tax, if not paid, was fully
determined.

(b) That the liquors were lost, made
unmarketable, or condemned by a duly
authorized official, by reason of dam-
age sustained as a result of a disaster
or other cause of loss specified in this
subpart.

(c) The type and date of occurrence of
the disaster or other specified cause of
loss, and the location of the liquors at
the time.

(d) That the claimant was not indem-
nified by a valid claim of insurance or
otherwise for the tax, or tax and duty,
on the liquors covered by the claim.

(e) That the claimant is entitled to
payment under this subpart.

§70.607 Supporting evidence.

(a) The claimant shall support the
claim with any evidence (such as in-
ventories, statements, invoices, bills,
records, labels, formulas, stamps) that
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is available to submit, relating to the
quantities and identities of the liquors,
on which duty has been paid or tax has
been paid or determined, that were on
hand at the time of the disaster or
other specified cause of loss and al-
leged to have been lost, made unmar-
ketable, or condemned as a result of it.

(b) If the claim is for refund of duty,
the claimant shall furnish, if possible:

(1) The customs number;

(2) The date of entry; and

(3) The name of the port of entry.

§70.608 Action on claims.

The regional director (compliance)
shall date stamp and examine each
claim filed under this subpart and will
determine the validity of the claim.
Claims and supporting data involving
customs duties will be forwarded to the
Commissioner of Customs with a sum-
mary statement by the regional direc-
tor (compliance) regarding his or her
findings.

DESTRUCTION OF LIQUORS

§70.609 Supervision.

When allowance has been made under
this subpart for the tax and/or duty on
liquors condemned by a duly author-
ized official or made unmarketable, the
liquors shall be destroyed by suitable
means under supervision satisfactory
to the regional director (compliance),
unless the liquors were previously de-
stroyed under supervision satisfactory
to the regional director (compliance).
The Commissioner of Customs will no-
tify the regional director (compliance)
as to allowance under this subpart of
claims for duty on unmarketable or
condemned liquors.

PENALTIES

§70.610 Penalties.

(a) Penalties are provided in 26 U.S.C.
7206 for making any false or fraudulent
statement under the penalties of per-
jury in support of any claim.

(b) Penalties are provided in 26 U.S.C.
7207 for filing any false or fraudulent
document under this subpart.

(c) All laws and regulations, includ-
ing penalties, which apply to internal
revenue taxes on liquors shall, when
appropriate, apply to payments made
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under this subpart the same as if the
payments were actual refunds of inter-
nal taxes on liquors.

Subpart H—Rules, Regulations and
Forms

§70.701 Rules and regulations.

(a) Formulation. (1) Alcohol, tobacco,
firearms, and explosives rules take var-
ious forms. The most important rules
are issued as Treasury decisions, pre-
scribed by the Director, and approved
by the Secretary. Other rules may be
issued over the signature of the Direc-
tor or the signature of any other offi-
cial to whom authority has been dele-
gated. The channeling of rules varies
with the circumstances. Treasury deci-
sions are prepared in the Office of Com-
pliance Operations and reviewed in the
Office of Chief Counsel, Bureau of Alco-
hol, Tobacco and Firearms. After ap-
proval by the Director, Treasury deci-
sions are forwarded to the Secretary
for further consideration and final ap-
proval.

(2) Where required by 5 U.S.C. 553, the
Director publishes in the FEDERAL
REGISTER general notice of proposed
rules unless all persons subject thereto
are named and either personally served
or otherwise have actual notice thereof
in accordance with law. Notice may
also be published in the FEDERAL REG-
ISTER in such other instances as may
be desirable. This notice includes (i) a
statement of the time, place, and na-
ture of public rulemaking proceedings;
(ii) reference to the authority under
which the rule is proposed; and (iii) ei-
ther the terms or substance of the pro-
posed rule or a description of the sub-
jects and issues involved. Interested
persons may participate in the rule-
making by submitting written data,
views, or arguments. Persons may also
submit requests for a public hearing.
However, the Bureau reserves the right
to determine, in the light of all cir-
cumstances, whether a public hearing
should be held.

(3) If the Bureau determines that the
public good will be served thereby, it
may hold a public hearing for discus-
sion of the issues raised by the pro-
posed regulations. Such a hearing is
announced by a notice in the FEDERAL
REGISTER, stating the time and place
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where the hearing is to be held. The
following rules govern the conduct of
the public hearing only if incorporated
by reference in the notice announcing
the hearing:

(i) A person wishing to make oral
comments at a public hearing shall
submit, within the time prescribed in
the notice of hearing, an outline of the
topics he wishes to discuss, and the
time he wishes to devote to each topic.
Ordinarily, a period of 10 minutes is
the time allotted to each person for
making his oral comments.

(ii) A person making oral comments
should be prepared to answer questions
not only on the topics listed in his out-
line but also on matters relating to
any written comments which he has
submitted.

(iii) At the conclusion of the presen-
tation of comments of persons listed in
the agenda, to the extent time permits,
other comments will be received.

(iv) Written comments submitted
prior to the hearing shall be available
at the hearing for inspection. Any re-
quest for copies of such written com-
ments is treated as a request for rec-
ords under 27 CFR 71.26(h).

(v) To the extent resources permit,
the public hearings to which this para-
graph applies may be transcribed.

(vi) In unusual circumstances or for
good cause shown, the application of
rules contained in this paragraph may
be waived.

(b) Comments on proposed rules. Inter-
ested persons may submit data, views,
or arguments with respect to a notice
of proposed rulemaking published pur-
suant to 5 U.S.C. 553. Procedures are
provided in §71.26(h) for members of the
public to inspect and obtain copies of
written comments submitted in re-
sponse to proposed rules. All such com-
ments are open in their entirety to
public inspection. Therefore, the Bu-
reau does not recognize any designa-
tion of material in comments as con-
fidential or not to be disclosed, and any
material that the commenter considers
to be confidential or inappropriate for
disclosure to the public should not be
included in his comments. The name of
any person submitting comments or re-
questing a public hearing, the issues
which may be discussed at the hearing,
and outlines relating to the hearing are
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open to public disclosure. (See para-
graph (a)(3) of this section for rules re-
lating to hearing outlines.)

(c) Petition to change rules. Interested
persons may petition for the issuance,
amendment, or repeal of a rule. A peti-
tion for the issuance of a rule shall
identify the section or sections of law
involved; and a petition for the amend-
ment or repeal of a rule shall set forth
the section or sections of the regula-
tions involved. The petition shall set
forth the reasons for the requested ac-

tion. Such petitions shall be given
careful consideration, and the peti-
tioner shall be advised of the action

taken thereon. Petitions shall be ad-
dressed to the Director, Washington,
DC 20226. Attention: Compliance Oper-
ations.

(d) Publication of rules and regula-
tions—(1) General. All Bureau of Alco-
hol, Tobacco and Firearms regulations
and amendments thereto are published
as Treasury Decisions which appear in
the FEDERAL REGISTER, the Code of
Federal Regulations, and the quarterly
Alcohol, Tobacco and Firearms (ATF)
Bulletin. The ATF Bulletin is the au-
thoritative instrument of the Bureau
for announcing Treasury decisions, leg-
islation, administrative matters, and
other items of general interest. The
Bulletin incorporates, into one publica-
tion, all matters of the Bureau which
are of public record. It is the policy of
the Bureau to publish in the Bulletin
all substantive rulings necessary to
promote a uniform application of all
laws administered by the Bureau as
well as rulings that supersede, revoke,
modify, or amend any of those pre-
viously published in the Bulletin (in-
cluding those published prior to July 1,
1972, in the Internal Revenue Bulletin).
Procedures relating solely to matters
of internal management are not pub-
lished; however, regulations appearing
in internal management documents
and statements of internal practices
and procedures that affect the rights
and duties of the public are published.
Rulings and procedures reported in the
Bulletin do not have the force and ef-
fect of Department of the Treasury
Regulations, but they may be used as
precedents. In applying published rul-
ings and procedures, the effect of sub-
sequent legislation, regulations, court
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decisions, rulings, and procedures must
be considered. Concerned parties are
cautioned against reaching the same
conclusion in other cases unless the
facts and circumstances are substan-
tially the same. The Bulletin is pub-
lished quarterly and may be obtained,
on a subscription basis, from the Su-
perintendent of Documents, U.S. Gov-
ernment Printing Office, Washington,
DC 20402.

(2) Objectives and standards for publi-
cation of ATF Rulings and ATF Proce-
dures in the Alcohol, Tobacco and Fire-
arms Bulletin. (i)(A) An “ATF Ruling”’
is an official interpretation by the Bu-
reau that has been published in the
Bulletin for the information and guid-
ance of taxpayers, Bureau officials, and
others concerned. ATF Rulings rep-
resent the conclusions of the Bureau on
the application of the law to the entire
state of facts involved. In those that
are based on positions taken in rulings
to industry members or technical ad-
vice to Bureau field offices, identifying
details and confidential information
are deleted to prevent unwarranted in-
vasions of privacy and to comply with
statutory requirements concerning dis-
closure of information obtained from
the public.

(B) An “ATF Procedure’ is a state-
ment of procedure that affects the
rights or duties of taxpayers or other
members of the public under law and
regulations administered by the Bu-
reau or information that, although not
necessarily affecting the rights and du-
ties of the public, should be a matter of
public knowledge. ATF Procedures es-
tablish methods for performing oper-
ations in compliance with the require-
ments of law and regulations. It is Bu-
reau practice to publish as much of the
internal management document or
communication as is necessary for an
understanding of the procedure. ATF
Procedures may also be based on inter-
nal management documents which
should be a matter of public knowledge
even though not necessarily affecting
the rights or duties of the public.

(ii) It is the policy of the Bureau to
publish in the Bulletin all rulings and
other communications to members of
the public or to Bureau field offices in-
volving substantive law, procedures af-
fecting taxpayer’s rights or duties, or
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industry regulations, except those in-
volving:

(A) Issues specifically and clearly
covered by statute or regulations;

(B) Issues specifically covered by rul-
ings, procedures, opinions, or court de-
cisions previously published in the Bul-
letin;

(C) Issues not likely to arise again
because of unique or specific facts;

(D) Determinations of fact rather
than interpretations of law;

(E) Acceptability under the law and
regulations of containers, labels, and
advertising involving alcoholic bev-
erages;

(F) Tobacco operations, such as the
disposition of abandoned, seized, or
condemned tobacco products;

(G) Informers and informers’ rewards;
or

(H) Disclosure of secret formulas,
processes, business practices, and other
similar information.

(iii)(A) It is the practice of the Bu-
reau to publish as much of the ruling
or communication as is necessary for
an understanding of the position stat-
ed. However, in order to prevent un-
warranted invasions of personal pri-
vacy and to comply with statutory pro-
visions, such as 18 U.S.C. 1905 and 26
U.S.C 6103 and 7213, dealing with disclo-
sure of information obtained from
members of the public, identifying de-
tails, including the names and address-
es of persons involved, and information
of a confidential nature are deleted
from the ruling.

(B) ATF Rulings published in the
Bulletin do not have the force and ef-
fect of Department of the Treasury
Regulations (including amendatory
Treasury decisions) but are published
to provide precedents to be used in the
disposition of other cases, and may be
cited and relied upon for that purpose.
No unpublished ruling or decision may
be relied on, used, or cited by any offi-
cer or employee of the Bureau as a
precedent in the disposition of other
cases.

(C) Concerned persons generally may
rely upon ATF Rulings published in the
Bulletin in determining the Bureau
treatment of their own transactions
and need not request specific rulings
applying the principles of a published
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ATF Ruling to the facts of their par-
ticular cases. However, since each ATF
Ruling represents the conclusion of the
Bureau as to the application of the law
to the entire state of facts involved,
taxpayers, Bureau personnel, and oth-
ers concerned are cautioned against
reaching the same conclusion in other
cases unless the facts and cir-
cumstances are substantially the same.
They should consider the effect of sub-
sequent legislation, regulations, court
decisions and ATF Rulings.

(D) Comments and suggestions from
taxpayers or other concerned persons
on ATF Rulings being prepared for pub-
lication in the Bulletin may be solic-
ited, if justified by special cir-
cumstances. Conferences on ATF Rul-
ings being prepared for publication will
not be granted except where the Bu-
reau determines that such action is
justified by special circumstances.

(iv)(A) The Associate Director (Com-
pliance Operations) is responsible for
administering the program for the pub-
lication of ATF Rulings and ATF Pro-
cedures in the Bulletin including the
standards for style and format.

(B) In accordance with the standards
set forth in paragraph (d)(2)(ii) of this
section, each Assistant Director is re-
sponsible for the preparation and ap-
propriate referral for publication of
ATF Rulings reflecting interpretations
of substantive law made by his office
and communicated in writing to mem-
bers of the public or field offices. In
this connection, the Chief Counsel is
responsible for the referral to the ap-
propriate Assistant Director, for con-
sideration for publication as ATF rul-
ings, of interpretations of substantive
law made by his office.

(C) In accordance with the standards
set forth in paragraph (d)(2)(ii) of this
section, the Assistant Directors and
the Chief Counsel are responsible for
determining whether procedures estab-
lished by an office under their jurisdic-
tion should be published as ATF Proce-
dures and for the initiation, content,
and appropriate referral for publication
of such ATF Procedures.

[T.D. ATF-47, 43 FR 10687, Mar. 15, 1978, as
amended by T.D. ATF-201, 50 FR 12533, Mar.
29, 1985; T.D. ATF-249, 52 FR 5962, Feb. 27,
1987; Redesignated and amended by T.D.
ATF-378, 61 FR 29955, June 13, 1996]
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§70.702 Forms and instructions.

(a) Tax return forms and instructions.
Tax forms and instructions are devel-
oped by the Bureau to explain the re-
quirements of Chapters 32, 51, 52, and 53
of Title 26 of the United States Code or
regulations issued thereunder, and are
issued for the assistance of taxpayers
in exercising their rights and dis-
charging their duties under such laws
and regulations. The tax return forms
are the instruments through which
taxes are collected.

(b) Other forms and instructions. The
Bureau provides other necessary or ap-
propriate forms for assisting the public
in complying with the technical re-
quirements of the laws and regulations
administered by the Bureau. The mate-
rial contained in the forms and instruc-
tions, and the arrangement thereof, is
carefully considered and is designed to
lead the preparer step-by-step through
an orderly accumulation of data to an
accurate report of the information re-
quired.

(c) Procurement of forms and instruc-
tions. Requests for forms should be
mailed to the ATF Distribution Center,
7943 Angus Court, Springfield, Virginia
22153.

[T.D. ATF-47, 43 FR 10687, Mar. 15, 1978, as
amended by T.D. ATF-92, 46 FR 46914, Sept.
23, 1981; T.D. ATF-249, 52 FR 5962, Feb. 27,
1987; T.D. 372, 61 FR 20724, May 8, 1996. Redes-
ignated and amended by T.D. ATF-378, 61 FR
29955, June 13, 1996]

Subpart I—Disclosure

§70.801 Publicity of information.

For information relating to the dis-
closure of records that is not contained
in this Subpart I, see 31 CFR Part 1 and
the Appendix of that Part relating to
the Bureau of Alcohol, Tobacco and
Firearms. Direct further questions to
the Chief, Disclosure Branch, Wash-
ington, DC 20226, (202) 927-8480.

[T.D. ATF-378, 61 FR 29955, June 13, 1996]

§70.802 Rules for disclosure of certain
specified matters.

(a) Accepted offers in compromise. For
each offer in compromise submitted
and accepted pursuant to 26 U.S.C. 7122
in any case arising under Chapter 32
(relating to firearms and ammunition
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excise taxes) and Subtitle E (relating
to alcohol, tobacco, and certain other
excise taxes) of Title 26 of the United
States Code, under section 107 of the
Federal Alcohol Administration Act (27
U.S.C. 207) in any case arising under
that Act, or in connection with prop-
erty seized under Title 1 of the Gun
Control Act of 1968 (18 U.S.C., Chapter
44) or title Xl of the Organized Crime
Control Act of 1970 (18 U.S.C., Chapter
40), a copy of the abstract and state-
ment relating to the offer shall be kept
available for public inspection, for a
period of 1 year from the date of ac-
ceptance, in the office of the regional
director (compliance) who received the
offer and in the office of the Assistant
Director (Liaison and Public Informa-
tion), Bureau of Alcohol, Tobacco and
Firearms, Washington, DC 20226. Infor-
mation may not be disclosed, however,
concerning any trade secrets, proc-
esses, operations, style of work, appa-
ratus, confidential data, or any other
matter within the prohibition of 18
U.S.C. 1905. ““Return information”’ (de-
fined at 26 U.S.C. 6103 (b)) may not be
disclosed except as provided by 26
U.S.C. 6103 (k) (1).

(b) Information regarding liquor per-
mits—(1) Applications for permits. Infor-
mation with respect to the handling of
applications for basic permits under
the Federal Alcohol Administration
Act (27 U.S.C. 204), operating permits
under 26 U.S.C. 5171, and industrial use
permits under 26 U.S.C. 5271, is main-
tained for public inspection in the of-
fices of regional director (compliance)
until the expiration of 1 year following
final action on these applications. See
§1.59 of this chapter for more details.

(2) Card index record of permits. A cur-
rent card index for:

(i) All persons to whom industrial use
permits have been issued pursuant to
26 U.S.C. 5271,

(i) All proprietors of distilled spirits
plants to whom operating permits have
been issued pursuant to 26 U.S.C. 5171,
to cover distilling for industrial use,
bonded warehousing of spirits for in-
dustrial use, or denaturing of spirits;
and

(iii) All applicants for such industrial
use and operating permits—is available
for public inspection in the offices of
regional director (compliance).
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(c) List of plants and permittees. Upon
request, the regional director (compli-
ance) shall furnish a list of any type of
qualified proprietor or permittee lo-
cated in his region.

(d) Information relating to certificates
of label approval for distilled spirits, wine,
and malt beverages. Upon written re-
quest, the Chief, Alcohol and Tobacco
Programs Division, Bureau of Alcohol,
Tobacco and Firearms, Washington, DC
20226, shall furnish information as to
the issuance, pursuant to section 105(e)
of the Federal Alcohol Administration
Act (27 U.S.C. 205(e)) and Part 4, 5, or 7
of this chapter, of certificates of label
approval, or of exemption from label
approval, for distilled spirits, wine, or
malt beverages. The request must iden-
tify the class and type and brand name
of the product and the name and ad-
dress of the bottler or importer thereof
or of the person to whom the certifi-
cate was issued. The person making the
request may obtain reproductions or
certified copies of such certificates
upon payment of the established fees
prescribed by 31 CFR 1.7. Information
will not be disclosed, however, con-
cerning any trade secrets, processes,
operations, style of work, apparatus,
confidential data, or any other matter
prohibited by statutes such as but not
limited to 18 U.S.C. 1905 or 26 U.S.C.
6103.

(e) True identity of companies author-
ized to use trade names. Information re-
garding the true identity (name and
address) of companies authorized to use
trade names is available in the office of
regional director (compliance), for dis-
closure upon request to any member of
the public.

() Information relating to the tax clas-
sification of a roll of tobacco wrapped in
reconstituted tobacco. Upon written re-
quest, the Deputy Associate Director
(Regulatory Enforcement Programs),
Bureau of Alcohol, Tobacco and Fire-
arms, Washington, DC 20226, shall fur-
nish information as to a Bureau deter-
mination of the tax classification of a
roll of tobacco wrapped in reconsti-
tuted tobacco. The request must iden-
tify the brand name of the product and
the name and address of the manufac-
turer or importer. Information may
not be disclosed, however, concerning
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any trade secrets, processes, oper-
ations, apparatus, confidential data, or
any other matter prohibited by stat-
utes such as but not limited to 26
U.S.C. 6103 or 18 U.S.C. 1905.

(g) Comments received in response to a
notice of proposed rulemaking. Written
comments received in response to a no-
tice of proposed rulemaking may be in-
spected by any person upon compliance
with the provisions of this paragraph.
Comments may be inspected in the Dis-
closure Branch, Bureau of Alcohol, To-
bacco and Firearms, Washington, DC
20226. The request to inspect comments
must be in writing and signed by the
person making the request and should
be addressed to the Director, Atten-
tion: Chief, Disclosure Branch, Wash-
ington, DC 20226. Upon delivery of such
a written request to the place where
the comments are located during the
regular business hours of that office,
the person making the request may in-
spect those comments. Copies of com-
ments (or portions thereof) may be ob-
tained by a written request addressed
to the Chief, Disclosure Branch, Bu-
reau of Alcohol, Tobacco and Firearms,
Washington, DC 20226. The person mak-
ing the request for copies should allow
a reasonable time for processing the re-
quest. The provisions of 31 CFR 1.7, re-
lating to fees, apply with respect to re-
quests made in accordance with this
paragraph.

(27 U.S.C. 205; 22 U.S.C. 2778; 26 U.S.C. 7602; 5
U.S.C. 301)

[T.D. ATF-47, 43 FR 10687, Mar. 15, 1978, as
amended by T.D. ATF-57, 44 FR 20794, May 9,
1979; T.D. ATF-201, 50 FR 12533, Mar. 29, 1985;
T.D. ATF-249, 52 FR 5961, Feb. 27, 1987. Redes-
ignated and amended by T.D. ATF-378, 61 FR
29955, 29956, June 13, 1996.]

§70.803 Requests or demands for dis-
closure in testimony and in related
matters.

(a) Authority. The provisions of this
section are prescribed under the au-
thority of 5 U.S.C. 301; section 2 of Re-
organization Plan No. 26 of 1950 (64
Stat. 1280); 12 U.S.C. 3412; 18 U.S.C. 1905;
section 2(g) of the Federal Alcohol Ad-
ministration Act (27 U.S.C. 202(c)); and
sections 5274, 6103, 7213, 7803 and 7805 of
the Internal Revenue Code of 1954 (26
U.S.C. 5274, 6103, 7213, 7803 and 7805).

§70.803

(b) Definitions. The following defini-
tions apply whenever the defined terms
appear in this section.

(1) ATF officer or employee. The terms
ATF officer and ATF employee mean all
officers and employees of the United
States, engaged in the administration
and enforcement of laws administered
by the Bureau of Alcohol, Tobacco and
Firearms, and appointed or employed
by, or subject to the directions, in-
structions or orders of, the Secretary
of the Treasury or his delegate.

(2) ATF records or information. The
terms ATF records and ATF information
mean any records (including copies
thereof) or information, made or ob-
tained by, furnished to, or coming to
the knowledge of, any ATF officer or
employee while acting in his official
capacity, or because of his official sta-
tus, with respect to the administration
of laws administered by or concerning
the Bureau of Alcohol, Tobacco and
Firearms.

(3) Demand. The term demand means
any subpoena, notice of deposition ei-
ther upon oral examination or written
interrogatory, or other order, of any
court, administrative agency, or other
authority.

(c) Disclosure of ATF records or infor-
mation prohibited without prior approval
of the Director. The disclosure, includ-
ing the production, of ATF records or
information to any person outside the
Department of the Treasury or to any
court, administrative agency, or other
authority, in response to any request
or demand for the disclosure of such
records or information shall be made
only with the prior approval of the Di-
rector. However, nothing in this sec-
tion shall restrict the disclosure of
ATF records or information which the
Director has determined is authorized
under any provision of statute, Execu-
tive order, or regulations, or for which
a procedure has been established by the
Director. For example, this section
does not restrict the disclosure of ATF
records or information under §71.22,
nor does it restrict the disclosure of
ATF records or information which is
requested by U.S. attorneys or attor-
neys of the Department of Justice for
use in cases which arise under the laws
administered by or concerning the Bu-
reau of Alcohol, Tobacco and Firearms
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and which are referred by the Depart-
ment of the Treasury to the Depart-
ment of Justice for prosecution or de-
fense.

(d) Delegation to Director of authority
to determine disclosure and establish pro-
cedures. The Director is hereby author-
ized to determine whether or not ATF
officers and employees will be per-
mitted to disclose ATF records or in-
formation in response to:

(1) A request by any court, adminis-
trative agency, or other authority, or
by any person, for the disclosure of
such records or information; or

(2) A demand for the disclosure of
such records or information.

The Director is also authorized to es-
tablish such other procedures as he
may deem necessary with respect to
the disclosure of ATF records or infor-
mation by ATF officers and employees.
Any determination by the Director as
to whether ATF records or information
will be disclosed, or any procedure es-
tablished by him in connection there-
with, shall be made in accordance with
applicable statutes, Executive orders,
regulations, and any instructions that
may be issued by the Secretary or his
delegate. Notwithstanding the pre-
ceding provisions of this paragraph, the
Director shall, where either he or the
Secretary deems it appropriate, refer
the opposing of a request or demand for
disclosure of ATF records or informa-
tion to the Secretary.

(e) Procedure in the event of a request
or demand for ATF records or informa-
tion—(1) Request procedure. Any ATF of-
ficer or employee who receives a re-
quest for ATF records or information,
the disposition of which is not covered
by a procedure established by the Di-
rector, shall promptly communicate
the contents of the request to the Di-
rector through the appropriate super-
visor for the district or region in which
he serves. The officer or employee shall
await instructions from the Director
concerning the response to the request.
For the procedure to be followed in the
event a person making a request seeks
to obtain a court order or other de-
mand requiring the production of ATF
records or information, see paragraph
(e)(2) of this section (immediately
below).
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(2) Demand procedure. Any ATF offi-
cer or employee who is served with a
demand for ATF records or informa-
tion, the disposition of which is not
covered by a procedure established by
the Director, shall promptly, and with-
out awaiting appearance before the
court, administrative agency, or other
authority, communicate the contents
of the demand to the Director through
the appropriate supervisor for the dis-
trict or region in which he serves. The
officer or employee shall await instruc-
tions from the Director concerning the
response to the demand. If it is deter-
mined by the Director that the demand
should be opposed, the U.S. attorney,
his assistant, or other appropriate
legal representative shall be requested
to respectfully inform the court, ad-
ministrative agency, or other author-
ity that the Director has instructed
the officer or employee to refuse to dis-
close the ATF records or information
sought. If instructions have not been
received from the Director at the time
when the officer or employee is re-
quired to appear before the court, ad-
ministrative agency, or other author-
ity in response to the demand, the U.S.
attorney, his assistant, or other appro-
priate legal representative shall be re-
quested to appear with the officer or
employee upon whom the demand has
been served and request additional
time in which to receive such instruc-
tions. In the event the court, adminis-
trative agency, or other authority
rules adversely with respect to the re-
fusal to disclose the records or infor-
mation pursuant to the instructions of
the Director, or declines to defer a rul-
ing until instructions from the Direc-
tor have been received, the officer or
employee upon whom the demand has
been served shall, pursuant to this sec-

tion, respectfully decline to disclose
the ATF records or information
sought.

(3) Affidavit required for testimony. If
testimony of an ATF officer or em-
ployee is sought by a request or de-
mand on behalf of a party other than a
State in any case or matter in which
the United States is not a party, an af-
fidavit, or if that is not feasible, a
statement shall be submitted. The affi-
davit or statement shall be prepared by
the party (or party’s attorney) seeking
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the testimony, and shall set forth a
summary of the testimony sought and
its relevance to the proceedings. The
affidavit or statement must be sub-
mitted before permission to testify
may be granted. The Director may,
upon request and for good cause shown,
waive the requirement of this para-
graph.

(4) Time limit for serving request or de-
mand. The request or demand, together
with the affidavit or statement (if re-
quired by paragraph (e)(3) of this sec-
tion), shall be served at least 5 working
days prior to the scheduled date of tes-
timony or disclosure of records, in
order to ensure that the Director has
adequate time to consider whether to
grant the request or demand. The Di-
rector may, upon request and for good
cause shown, waive the requirement of
this paragraph.

(5) Factors to be considered in deter-
mining whether a request or demand will
be granted. The Director shall consider
whether granting the request or de-
mand would be appropriate under the
relevant rules of procedure and sub-
stantive law concerning privilege.
Among the requests or demands that
will not be granted are those that
would, if granted, result in—

(i) The violation of a statute, such as
26 U.S.C. 6103 or 7213, or a rule of proce-
dure, such as the grand jury secrecy
rule (F.R.Cr.P. Rule 6(e)), or a specific
regulation;

(ii) The disclosure of classified infor-
mation;

(iii) The disclosure of a confidential
source or informant, unless the ATF
officer or employee and the source or
informant, have no objection;

(iv) The disclosure of investigative
records compiled for law enforcement
purposes if enforcement proceedings
would thereby be impeded, or of inves-
tigative techniques and procedures
whose effectiveness would thereby be
impaired, unless the Director deter-
mines that the administration of jus-
tice requires disclosure;

(v) The disclosure of trade secrets
without the owner’s consent; or

(vi) Testimony in a case in which
ATF has no interest, records or other
official information.

(f) State cases. Regional directors
(compliance), special agents in charge,
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chiefs of field laboratories, and re-
gional administrative officers, may, in
the interest of Federal and State law
enforcement, upon receipt of demands
or requests of State authorities, and at
the expense of the State, authorize em-
ployees under their supervision to at-
tend trials and administrative hearings
in liquor, tobacco, firearms, or explo-
sives cases in which the State is a
party or on behalf of the State in any
criminal case, to produce records, and
to testify as to facts coming to their
knowledge in their official capacities.
However, in cases where a defendant in
a criminal case requests or demands
testimony or the production of ATF
records or information, authorization
from the Director is required. Produc-
tion or testimony may not divulge in-
formation contrary to 26 U.S.C. 6103
and 7213, or 12 U.S.C. 3412. See also 18
U.S.C. 1905.

(g) Penalties. Any ATF officer or em-
ployee who disobeys the provisions of
this section will be subject to dismissal
and may incur criminal liability.

[T.D ATF-57, 44 FR 27094, May 9, 1979, as
amended by T.D. ATF-302, 55 FR 47325, Nov.
13, 1990. Redesignated by T.D. ATF-378, 61 FR
29955, June 13, 1996]

PART 72—DISPOSITION OF SEIZED
PERSONAL PROPERTY

Subpart A—Scope of Regulations

Sec.

72.1 Procedures relating to personal prop-
erty and carriers.

72.2 Forms prescribed.

Subpart B—Definitions

72.11 Meaning of terms.

Subpart C—Seizures and Forfeitures

72.21 Personal property and carriers subject
to seizure.

72.22 Forfeiture of seized personal property
and carriers.

72.23 Type and conditions of cost bond.

72.24 Corporate surety bonds.

72.25 Deposit of collateral.

72.26 Bond for return of seized perishable
goods.

72.27 Summary destruction of explosives
subject to forfeiture.
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