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§ 50.10 Policy with regard to the
issuance of subpoenas to members
of the news media, subpoenas for
telephone toll records of members
of the news media, and the interro-
gation, indictment, or arrest of,
members of the news media.

Because freedom of the press can be
no broader than the freedom of report-
ers to investigate and report the news,
the prosecutorial power of the govern-
ment should not be used in such a way
that it impairs a reporter’s responsi-
bility to cover as broadly as possible
controversial public issues. This policy
statement is thus intended to provide
protection for the news media from
forms of compulsory process, whether
civil or criminal, which might impair
the news gathering function. In bal-
ancing the concern that the Depart-
ment of Justice has for the work of the
news media and the Department’s obli-
gation to the fair administration of
justice, the following guidelines shall
be adhered to by all members of the
Department in all cases:

(a) In determining whether to request
issuance of a subpoena to a member of
the news media, or for telephone toll
records of any member of the news
media, the approach in every case must
be to strike the proper balance between
the public’s interest in the free dis-
semination of ideas and information
and the public’s interest in effective
law enforcement and the fair adminis-
tration of justice.

(b) All reasonable attempts should be
made to obtain information from alter-
native sources before considering
issuing a subpoena to a member of the
news media, and similarly all reason-
able alternative investigative steps
should be taken before considering
issuing a subpoena for telephone toll
records of any member of the news
media.

(c) Negotiations with the media shall
be pursued in all cases in which a sub-
poena to a member of the news media
is contemplated. These negotiations
should attempt to accommodate the in-
terests of the trial or grand jury with
the interests of the media. Where the
nature of the investigation permits,
the government should make clear
what its needs are in a particular case

as well as its willingness to respond to
particular problems of the media.

(d) Negotiations with the affected
member of the news media shall be pur-
sued in all cases in which a subpoena
for the telephone toll records of any
member of the news media is con-
templated where the responsible As-
sistant Attorney General determines
that such negotiations would not pose
a substantial threat to the integrity of
the investigation in connection with
which the records are sought. Such de-
termination shall be reviewed by the
Attorney General when considering a
subpoena authorized under paragraph
(e) of this section.

(e) No subpoena may be issued to any
member of the news media or for the
telephone toll records of any member
of the news media without the express
authorization of the Attorney General:
Provided, That, if a member of the news
media with whom negotiations are con-
ducted under paragraph (c) of this sec-
tion expressly agrees to provide the
material sought, and if that material
has already been published or broad-
cast, the United States Attorney or the
responsible Assistant Attorney Gen-
eral, after having been personally sat-
isfied that the requirements of this sec-
tion have been met, may authorize
issuance of the subpoena and shall
thereafter submit to the Office of Pub-
lic Affairs a report detailing the cir-
cumstances surrounding the issuance
of the subpoena.

(f) In requesting the Attorney Gen-
eral’s authorization for a subpoena to a
member of the news media, the fol-
lowing principles will apply:

(1) In criminal cases, there should be
reasonable grounds to believe, based on
information obtained from nonmedia
sources, that a crime has occurred, and
that the information sought is essen-
tial to a successful investigation—par-
ticularly with reference to directly es-
tablishing guilt or innocence. The sub-
poena should not be used to obtain pe-
ripheral, nonessential, or speculative
information.

(2) In civil cases there should be rea-
sonable grounds, based on nonmedia
sources, to believe that the informa-
tion sought is essential to the success-
ful completion of the litigation in a
case of substantial inportance. The
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subpoena should not be used to obtain
peripheral, nonessential, or speculative
information.

(3) The government should have un-
successfully attempted to obtain the
information from alternative nonmedia
sources.

(4) The use of subpoenas to members
of the news media should, except under
exigent circumstances, be limited to
the verification of published informa-
tion and to such surrounding cir-
cumstances as relate to the accuracy of
the published information.

(5) Even subpoena authorization re-
quests for publicly disclosed informa-
tion should be treated with care to
avoid claims of harassment.

(6) Subpoenas should, wherever pos-
sible, be directed at material informa-
tion regarding a limited subject mat-
ter, should cover a reasonably limited
period of time, and should avoid requir-
ing production of a large volume of un-
published material. They should give
reasonable and timely notice of the de-
mand for documents.

(g) In requesting the Attorney Gen-
eral’s authorization for a subpoena for
the telephone toll records of members
of the news media, the following prin-
ciples will apply:

(1) There should be reasonable ground
to believe that a crime has been com-
mitted and that the information
sought is essential to the successful in-
vestigation of that crime. The sub-
poena should be as narrowly drawn as
possible; it should be directed at rel-
evant information regarding a limited
subject matter and should cover a rea-
sonably limited time period. In addi-
tion, prior to seeking the Attorney
General’s authorization, the govern-
ment should have pursued all reason-
able alternative investigation steps as
required by paragraph (b) of this sec-
tion.

(2) When there have been negotia-
tions with a member of the news media
whose telephone toll records are to be
subpoenaed, the member shall be given
reasonable and timely notice of the de-
termination of the Attorney General to
authorize the subpoena and that the
government intends to issue it.

(3) When the telephone toll records of
a member of the news media have been
subpoenaed without the notice pro-

vided for in paragraph (e)(2) of this sec-
tion, notification of the subpoena shall
be given the member of the news media
as soon thereafter as it is determined
that such notification will no longer
pose a clear and substantial threat to
the integrity of the investigation. In
any event, such notification shall
occur within 45 days of any return
made pursuant to the subpoena, except
that the responsible Assistant Attor-
ney General may authorize delay of no-
tification for no more than an addi-
tional 45 days.

(4) Any information obtained as a re-
sult of a subpoena issued for telephone
toll records shall be closely held so as
to prevent disclosure of the informa-
tion to unauthorized persons or for im-
proper purposes.

(h) No member of the Department
shall subject a member of the news
media to questioning as to any offense
which he is suspected of having com-
mitted in the course of, or arising out
of, the coverage or investigation of a
news story, or while engaged in the
performance of his official duties as a
member of the news media, without the
express authority of the Attorney Gen-
eral: Provided, however, That where exi-
gent circumstances preclude prior ap-
proval, the requirements of paragraph
(l) of this section shall be observed.

(i) A member of the Department shall
secure the express authority of the At-
torney General before a warrant for an
arrest is sought, and whenever possible
before an arrest not requiring a war-
rant, of a member of the news media
for any offense which he is suspected of
having committed in the course of, or
arising out of, the coverage or inves-
tigation of a news story, or while en-
gaged in the performance of his official
duties as a member of the news media.

(j) No member of the Department
shall present information to a grand
jury seeking a bill of indictment, or
file an information, against a member
of the news media for any offense
which he is suspected of having com-
mitted in the course of, or arising out
of, the coverage or investigation of a
news story, or while engaged in the
performance of his official duties as a
member of the news media, without the
express authority of the Attorney Gen-
eral.
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(k) In requesting the Attorney Gen-
eral’s authorization to question, to ar-
rest or to seek an arrest warrant for, or
to present information to a grand jury
seeking a bill of indictment or to file
an information against, a member of
the news media for an offense which he
is suspected of having committed dur-
ing the course of, or arising out of, the
coverage or investigation of a news
story, or committed while engaged in
the performance of his official duties
as a member of the news media, a
member of the Department shall state
all facts necessary for determination of
the issues by the Attorney General. A
copy of the request shall be sent to the
Director of Public Affairs.

(l) When an arrest or questioning of a
member of the news media is necessary
before prior authorization of the Attor-
ney General can be obtained, notifica-
tion of the arrest or questioning, the
circumstances demonstrating that an
exception to the requirement of prior
authorization existed, and a statement
containing the information that would
have been given in requesting prior au-
thorization, shall be communicated im-
mediately to the Attorney General and
to the Director of Public Affairs.

(m) In light of the intent of this sec-
tion to protect freedom of the press,
news gathering functions, and news
media sources, this policy statement
does not apply to demands for purely
commercial or financial information
unrelated to the news gathering func-
tion.

(n) Failure to obtain the prior ap-
proval of the Attorney General may
constitute grounds for an administra-
tive reprimand or other appropriate
disciplinary action. The principles set
forth in this section are not intended
to create or recognize any legally en-
forceable right in any person.

[Order No. 916–80, 45 FR 76436, Nov. 19, 1980]

§ 50.12 Exchange of FBI identification
records.

(a) The Federal Bureau of Investiga-
tion, hereinafter referred to as the FBI,
is authorized to expend funds for the
exchange of identification records with
officials of federally chartered or in-
sured banking institutions and with of-
ficials of state and local governments
for purposes of employment and licens-

ing, pursuant to section 201 of Public
Law 92–544 (86 Stat. 1115). Also, pursu-
ant to 15 U.S.C. 78q, 7 U.S.C. 21(b)(4)(E),
and 42 U.S.C. 2169 respectively, such
records can be exchanged with certain
segments of the securities industry,
with registered futures associations,
and with nuclear power plants.

(b) The Director of the FBI is author-
ized by 28 CFR 0.85(j) to approve proce-
dures relating to the exchange of iden-
tification records with federally char-
tered or insured banking institutions,
officials of state and local governments
for purposes of employment and licens-
ing, certain segments of the securities
industry, registered futures associa-
tions, and nuclear power plants. Under
this authority, effective September 6,
1990, the FBI Identification Division
will make all data on identification
records available for such purposes.
Records obtained under this authority
may be used solely for the purpose re-
quested and cannot be disseminated
outside the receiving departments, re-
lated agencies, or other authorized en-
tities. Officials at the governmental in-
stitutions and other entities author-
ized to submit fingerprints and receive
FBI identification records under this
authority must notify the individuals
fingerprinted that the fingerprints will
be used to check the criminal history
records of the FBI. The officials mak-
ing the determination of suitability for
licensing or employment shall provide
the applicants the opportunity to com-
plete, or challenge the accuracy of, the
information contained in the FBI iden-
tification record. These officials should
not deny the license or employment
based on information in the record
until the applicant has been afforded a
reasonable time to correct or complete
the record, or has declined to do so.
Those officials making such determina-
tions must advise the applicants that
procedures for obtaining a change, cor-
recting, or updating of an FBI identi-
fication record are set forth in 28 CFR
16.34. A statement incorporating these
use-and-challenge requirements will be
placed on all records disseminated
under this program. This policy is in-
tended to ensure that all relevant
criminal record information is made
available to provide for the public safe-
ty and further, to protect the interests
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