
219

Department of Justice § 68.53

violations and pay a civil money pen-
alty in an amount of:

(i) Not less than $250 and not more
than $2,000 for each document that is
the subject of a violation under section
274C(a)(1) through (6) of the INA before
March 15, 1999, and not less than $275
and not more than $2,200 for each docu-
ment that is the subject of a violation
under section 274C(a)(1) through (6) of
the INA on or after March 15, 1999; or,

(ii) In the case of a respondent pre-
viously subject to one or more final or-
ders under section 274C(d)(3) of the
INA, not less than $2,000 and not more
than $5,000 for each document that is
the subject of a violation under section
274C(a)(1) through (6) of the INA before
March 15, 1999, and not less than $2,200
and not more than $5,500 for each docu-
ment that is the subject of a violation
under section 274C(a) (1) through (6) of
the INA on or after March 15, 1999.

(2) In the case of a person or entity
composed of distinct, physically sepa-
rate subdivisions, each of which pro-
vides separately for the hiring, recruit-
ing, or referring for employment, with-
out reference to the practices of, and
under the control of, or common con-
trol with, another subdivision, each
such subdivision shall be considered a
separate person or entity.

(3) Adjustment of penalties for inflation.
The civil penalties cited in paragraph
(e) of this section shall be subject to
adjustments for inflation at least every
four years in accordance with the Debt
Collection Improvement Act.

(4) Attorney’s fees. A prevailing re-
spondent may receive, pursuant to 5
U.S.C. 504, an award of attorney’s fees
in document fraud cases. Any applica-
tion for attorney’s fees shall be accom-
panied by an itemized statement from
the attorney or representative, stating
the actual time expended and the rate
at which fees and other expenses were
computed. An award of attorney’s fees
shall not be made if the Administrative
Law Judge determines that the com-
plainant’s position was substantially
justified or special circumstances
make the award unjust.

(f) Corrections to orders. An Adminis-
trative Law Judge may, in the interest
of justice, correct any clerical mis-
takes or typographical errors con-
tained in a final order entered in a case

arising under section 274A or 274C of
the INA at any time within thirty (30)
days after the entry of the final order.
Changes other than clerical mistakes
or typographical errors will be consid-
ered in cases arising under sections
274A and 274C of the INA by filing a re-
quest for review to the Chief Adminis-
trative Hearing Officer by a party
under § 68.54, or the Chief Administra-
tive Hearing Officer may exercise dis-
cretionary review to make such
changes pursuant to § 68.54. In cases
arising under section 274B of the INA,
an Administrative Law Judge may cor-
rect any substantive, clerical, or typo-
graphical errors or mistakes in a final
order at any time within sixty (60) days
after the entry of the final order.

(g) Final agency order. In a case aris-
ing under section 274A or 274C of the
INA, the Administrative Law Judge’s
order becomes the final agency order
sixty (60) days after the date of the Ad-
ministrative Law Judge’s order, unless
the Chief Administrative Hearing Offi-
cer modifies, vacates, or remands the
Administrative Law Judge’s final order
pursuant to § 68.54, or unless the order
is referred to the Attorney General
pursuant to § 68.55. In a case arising
under section 274B of the INA, the Ad-
ministrative Law Judge’s order be-
comes the final agency order on the
date the order is issued.

[Order No. 2203–99, 64 FR 7079, Feb. 12, 1999]

§ 68.53 Review of an interlocutory
order of an Administrative Law
Judge in cases arising under sec-
tion 274A or 274C.

(a) Authority. In a case arising under
section 274A or 274C of the Immigration
and Nationality Act, the Chief Admin-
istrative Hearing Officer may, within
thirty (30) days of the date of an Ad-
ministrative Law Judge’s interlocutory
order, issue an order that modifies or
vacates the interlocutory order. The
Chief Administrative Hearing Officer
may review an Administrative Law
Judge’s interlocutory order if:

(1) An Administrative Law Judge,
when issuing an interlocutory order,
states in writing that the Judge be-
lieves:

(i) That the order concerns an impor-
tant question of law on which there is
a substantial difference of opinion; and
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(ii) That an immediate appeal will
advance the ultimate termination of
the proceeding or that subsequent re-
view will be an inadequate remedy; or

(2) Within ten (10) days of the date of
the entry of an interlocutory order a
party requests by motion that the
Chief Administrative Hearing Officer
review the interlocutory order. This
motion shall contain a clear statement
of why interlocutory review is appro-
priate under the standards set out in
paragraph (a)(1) of this section; or

(3) Within ten (10) days of the entry
of the interlocutory order, the Chief
Administrative Hearing Officer, upon
the Officer’s own initiative, determines
that such order is appropriate for in-
terlocutory review pursuant to the
standards set out in paragraph (a)(1)
and issues a notification of review.
This notification shall state the issues
to be reviewed.

(b) Stay of proceedings. Review of an
Administrative Law Judge’s interlocu-
tory order will not stay the proceeding
unless the Administrative Law Judge
or the Chief Administrative Hearing
Officer determines that the cir-
cumstances require a postponement.

(c) Review by Chief Administrative
Hearing Officer. Review by the Chief
Administrative Hearing Officer of an
interlocutory order shall be conducted
in the same manner as is provided for
review of final orders in § 68.54(b)
through (d). An interlocutory order, or
an order modifying, vacating, or re-
manding an interlocutory order, shall
not be considered a final agency order.
If the Chief Administrative Hearing Of-
ficer does not modify, vacate, or re-
mand an interlocutory order reviewed
pursuant to paragraph (a) within thirty
(30) days of the date that the order is
entered, the Administrative Law
Judge’s interlocutory order is deemed
adopted.

(d) Effect of interlocutory review. (1) An
order by the Chief Administrative
Hearing Officer modifying or vacating
an interlocutory order shall also re-
mand the case to the Administrative
Law Judge. Further proceedings in the
case shall be conducted consistent with
the Chief Administrative Hearing Offi-
cer’s order.

(2) Whether or not an interlocutory
order is reviewed by the Chief Adminis-

trative Hearing Officer, all parties re-
tain the right to request administra-
tive review of the final order of the Ad-
ministrative Law Judge pursuant to
§ 68.54 with respect to all issues in the
case.

[Order No. 2203–99, 64 FR 7081, Feb. 12, 1999]

§ 68.54 Administrative review of a final
order of an Administrative Law
Judge in cases arising under sec-
tion 274A or 274C.

(a) Authority of the Chief Administra-
tive Hearing Officer. In a case arising
under section 274A or 274C of the INA,
the Chief Administrative Hearing Offi-
cer has discretionary authority, pursu-
ant to sections 274A(e)(7) and 274C(d)(4)
of the INA and 5 U.S.C. 557, to review
any final order of an Administrative
Law Judge in accordance with the pro-
visions of this section.

(1) A party may file with the Chief
Administrative Hearing Officer a writ-
ten request for administrative review
within ten (10) days of the date of entry
of the Administrative Law Judge’s
final order, stating the reasons for or
basis upon which it seeks review.

(2) The Chief Administrative Hearing
Officer may review an Administrative
Law Judge’s final order on his or her
own initiative by issuing a notification
of administrative review within ten (10)
days of the date of entry of the Admin-
istrative Law Judge’s order. This noti-
fication shall state the issues to be re-
viewed.

(b) Written and oral arguments. (1) In
any case in which administrative re-
view has been requested or ordered pur-
suant to paragraph (a) of this section,
the parties may file briefs or other
written statements within twenty-one
(21) days of the date of entry of the Ad-
ministrative Law Judge’s order.

(2) At the request of a party, or on
the Officer’s own initiative, the Chief
Administrative Hearing Officer may, at
the Officer’s discretion, permit or re-
quire additional filings or may conduct
oral argument in person or tele-
phonically.

(c) Filing and service of documents re-
lating to administrative review. All re-
quests for administrative review,
briefs, and other filings relating to re-
view by the Chief Administrative Hear-
ing Officer shall be filed and served by
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