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responses thereto with the Administra-
tive Law Judge. The Administrative
Law Judge may, however, upon motion
of a party or on his or her own initia-
tive, order that such requests for dis-
covery, answers, or responses thereto
be filed.

(c) Where a time limit is imposed by
statute, regulation, or order. Pleadings
and briefs may be filed by facsimile
with either an Administrative Law
Judge or, in the case of a complaint,
with the Chief Administrative Hearing
Officer, only to toll the running of a
time limit. All original signed plead-
ings and other documents must be for-
warded concurrently with the trans-
mission of the facsimile. Any party fil-
ing documents by facsimile must in-
clude in the certification of service a
certification that service on the oppos-
ing party has also been made by fac-
simile or by same-day hand delivery,
or, if service by facsimile or same-day
hand delivery cannot be made, a cer-
tification that the document has been
served instead by overnight delivery
service. In the case of requests for ad-
ministrative review, briefs or other fil-
ings relating to review by the Chief Ad-
ministrative Hearing Officer, filing, or
service shall be made using the proce-
dure set forth in this paragraph pursu-
ant to § 68.54(c).

[Order No. 2203–99, 64 FR 7074, Feb. 12, 1999]

§ 68.7 Form of pleadings.

(a) Every pleading shall contain a
caption setting forth the statutory pro-
vision under which the proceeding is
instituted, the title of the proceeding,
the docket number assigned by the Of-
fice of the Chief Administrative Hear-
ing Officer, the names of all parties (or,
after the complaint, at least the first
party named as a complainant or re-
spondent), and a designation of the
type of pleading (e.g., complaint, mo-
tion to dismiss). The pleading shall be
signed, dated, and shall contain the ad-
dress and telephone number of the
party or person representing the party.
The pleading shall be on standard size
(81⁄2 x 11) paper and should also be type-
written when possible.

(b) A complaint filed pursuant to sec-
tion 274A, 274B, or 274C of the INA shall
contain the following:

(1) A clear and concise statement of
facts, upon which an assertion of juris-
diction is predicated;

(2) The names and addresses of the
respondents, agents, and/or their rep-
resentatives who have been alleged to
have committed the violation;

(3) The alleged violations of law, with
a clear and concise statement of facts
for each violation alleged to have oc-
curred; and,

(4) A short statement containing the
remedies and/or sanctions sought to be
imposed against the respondent.

(5) The complaint must be accom-
panied by a statement identifying the
party or parties to be served by the Of-
fice of the Chief Administrative Hear-
ing Officer with notice of the com-
plaint pursuant to § 68.3.

(c) Complaints filed pursuant to sec-
tions 274A and 274C of the INA shall be
signed by an attorney and shall be ac-
companied by a copy of the Notice of
Intent to Fine and Request for Hear-
ing. Complaints filed pursuant to sec-
tion 274B of the INA shall be accom-
panied by a copy of the charge, pre-
viously filed with the Special Counsel
pursuant to section 274B(b)(1), and a
copy of the Special Counsel’s letter of
determination regarding the charges.

(d) Illegible documents, whether
handwritten, typewritten, photocopied,
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process, provided that all copies
are clear and legible.

(e) All documents presented by a
party in a proceeding must be in the
English language or, if in a foreign lan-
guage, accompanied by a certified
translation.

[Order No. 2203–99, 64 FR 7074, Feb. 12, 1999]

§ 68.8 Time computations.

(a) Generally. In computing any pe-
riod of time under these rules or in an
order issued hereunder, the time begins
with the day following the act, event,
or default, and includes the last day of
the period unless it is Saturday, Sun-
day, or legal holiday observed by the
Federal Government in which case the
time period includes the next business
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day. When the period of time pre-
scribed is seven (7) days or less, inter-
mediate Saturdays, Sundays, and holi-
days shall be excluded in the computa-
tion.

(b) Computation of time for filing by
mail. Pleadings are not deemed filed
until received by the Office of the Chief
Administrative Hearing Officer or Ad-
ministrative Law Judge assigned to the
case.

(c) Computation of time for service
by mail.

(1) Service of all pleadings other than
complaints is deemed effective at the
time of mailing; and

(2) Whenever a party has the right or
is required to take some action within
a prescribed period after the service
upon such party of a pleading, notice,
or other document (other than a com-
plaint or a subpoena) and the pleading,
notice, or document is served by ordi-
nary mail, five (5) days shall be added
to the prescribed period unless the
compliance date is otherwise specified
by the Chief Administrative Hearing
Officer or the Administrative Law
Judge.

[54 FR 48596, Nov. 24, 1989. Redesignated and
amended by Order No. 1534–91, 56 FR 50053,
50054, Oct. 3, 1991; Order No. 1635–92, 57 FR
57672, Dec. 7, 1992]

§ 68.9 Responsive pleadings—answer.
(a) Time for answer. Within thirty (30)

days after the service of a complaint,
each respondent shall file an answer.

(b) Default. Failure of the respondent
to file an answer within the time pro-
vided may be deemed to constitute a
waiver of his or her right to appear and
contest the allegations of the com-
plaint. The Administrative Law Judge
may enter a judgment by default.

(c) Answer. Any respondent con-
testing any material fact alleged in a
complaint, or contending that the
amount of a proposed penalty or award
is excessive or inappropriate, or con-
tending that he or she is entitled to
judgment as a matter of law, shall file
an answer in writing. The answer shall
include:

(1) A statement that the respondent
admits, denies, or does not have and is
unable to obtain sufficient information
to admit or deny each allegation; a
statement of lack of information shall

have the effect of a denial (any allega-
tion not expressly denied shall be
deemed to be admitted); and

(2) A statement of the facts sup-
porting each affirmative defense.

(d) Reply. Complainants may file a
reply responding to each affirmative
defense asserted.

(e) Amendments and supplemental
pleadings. If a determination of a con-
troversy on the merits will be facili-
tated thereby, the Administrative Law
Judge may, upon such conditions as
are necessary to avoid prejudicing the
public interest and the rights of the
parties, allow appropriate amendments
to complaints and other pleadings at
any time prior to the issuance of the
Administrative Law Judge’s final order
based on the complaint. When issues
not raised by the pleadings are reason-
ably within the scope of the original
complaint and are tried by express or
implied consent of the parties, they
shall be treated in all respects as if
they had been raised in the pleadings,
and such amendments may be made as
necessary to make the pleading con-
form to the evidence. The Administra-
tive Law Judge may, upon reasonable
notice and such terms as are just, per-
mit supplemental pleadings setting
forth transactions, occurrences, or
events that have occurred or new law
promulgated since the date of the
pleadings and which are relevant to
any of the issues involved.

[Order No. 2203–99, 64 FR 7075, Feb. 12, 1999]

§ 68.10 Motion to dismiss for failure to
state a claim upon which relief can
be granted.

(a) The respondent, without waiving
the right to offer evidence in the event
that the motion is not granted, may
move for a dismissal of the complaint
on the ground that the complainant
has failed to state a claim upon which
relief can be granted. The filing of a
motion to dismiss does not affect the
time period for filing an answer.

(b) The Administrative Law Judge
may dismiss the complaint, based on a
motion by the respondent or without a
motion from the respondent, if the Ad-
ministrative Law Judge determines
that the complainant has failed to
state a claim upon which relief can be
granted. However, in the prehearing

VerDate 18<JUN>99 00:26 Jul 24, 1999 Jkt 183102 PO 00000 Frm 00199 Fmt 8010 Sfmt 8010 Y:\SGML\183102T.XXX pfrm06 PsN: 183102T


		Superintendent of Documents
	2015-01-13T11:08:52-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




