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§ 825.117 For an employee seeking
intermittent FMLA leave or leave
on a reduced leave schedule, what
is meant by ‘‘the medical necessity
for’’ such leave?

For intermittent leave or leave on a
reduced leave schedule, there must be a
medical need for leave (as distin-
guished from voluntary treatments and
procedures) and it must be that such
medical need can be best accommo-
dated through an intermittent or re-
duced leave schedule. The treatment
regimen and other information de-
scribed in the certification of a serious
health condition (see § 825.306) meets
the requirement for certification of the
medical necessity of intermittent leave
or leave on a reduced leave schedule.
Employees needing intermittent FMLA
leave or leave on a reduced leave sched-
ule must attempt to schedule their
leave so as not to disrupt the employ-
er’s operations. In addition, an em-
ployer may assign an employee to an
alternative position with equivalent
pay and benefits that better accommo-
dates the employee’s intermittent or
reduced leave schedule.

§ 825.118 What is a ‘‘health care pro-
vider’’?

(a) The Act defines ‘‘health care pro-
vider’’ as:

(1) A doctor of medicine or osteop-
athy who is authorized to practice
medicine or surgery (as appropriate) by
the State in which the doctor prac-
tices; or

(2) Any other person determined by
the Secretary to be capable of provid-
ing health care services.

(b) Others ‘‘capable of providing
health care services’’ include only:

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment consist-
ing of manual manipulation of the
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized
to practice in the State and performing
within the scope of their practice as de-
fined under State law;

(2) Nurse practitioners, nurse-mid-
wives and clinical social workers who
are authorized to practice under State
law and who are performing within the
scope of their practice as defined under
State law;

(3) Christian Science practitioners
listed with the First Church of Christ,
Scientist in Boston, Massachusetts.
Where an employee or family member
is receiving treatment from a Christian
Science practitioner, an employee may
not object to any requirement from an
employer that the employee or family
member submit to examination
(though not treatment) to obtain a sec-
ond or third certification from a health
care provider other than a Christian
Science practitioner except as other-
wise provided under applicable State or
local law or collective bargaining
agreement.

(4) Any health care provider from
whom an employer or the employer’s
group health plan’s benefits manager
will accept certification of the exist-
ence of a serious health condition to
substantiate a claim for benefits; and

(5) A health care provider listed
above who practices in a country other
than the United States, who is author-
ized to practice in accordance with the
law of that country, and who is per-
forming within the scope of his or her
practice as defined under such law.

(c) The phrase ‘‘authorized to prac-
tice in the State’’ as used in this sec-
tion means that the provider must be
authorized to diagnose and treat phys-
ical or mental health conditions with-
out supervision by a doctor or other
health care provider.

Subpart B—What Leave Is an Em-
ployee Entitled to Take Under
the Family and Medical
Leave Act?

§ 825.200 How much leave may an em-
ployee take?

(a) An eligible employee’s FMLA
leave entitlement is limited to a total
of 12 workweeks of leave during any 12-
month period for any one, or more, of
the following reasons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn
child;

(2) The placement with the employee
of a son or daughter for adoption or
foster care, and to care for the newly
placed child;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition; and,
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(4) Because of a serious health condi-
tion that makes the employee unable
to perform one or more of the essential
functions of his or her job.

(b) An employer is permitted to
choose any one of the following meth-
ods for determining the ‘‘12-month pe-
riod’’ in which the 12 weeks of leave en-
titlement occurs:

(1) The calendar year;
(2) Any fixed 12-month ‘‘leave year,’’

such as a fiscal year, a year required by
State law, or a year starting on an em-
ployee’s ‘‘anniversary’’ date;

(3) The 12-month period measured
forward from the date any employee’s
first FMLA leave begins; or,

(4) A ‘‘rolling’’ 12-month period meas-
ured backward from the date an em-
ployee uses any FMLA leave (except
that such measure may not extend
back before August 5, 1993).

(c) Under methods in paragraphs
(b)(1) and (b)(2) of this section an em-
ployee would be entitled to up to 12
weeks of FMLA leave at any time in
the fixed 12-month period selected. An
employee could, therefore, take 12
weeks of leave at the end of the year
and 12 weeks at the beginning of the
following year. Under the method in
paragraph (b)(3) of this section, an em-
ployee would be entitled to 12 weeks of
leave during the year beginning on the
first date FMLA leave is taken; the
next 12-month period would begin the
first time FMLA leave is taken after
completion of any previous 12-month
period. Under the method in paragraph
(b)(4) of this section, the ‘‘rolling’’ 12-
month period, each time an employee
takes FMLA leave the remaining leave
entitlement would be any balance of
the 12 weeks which has not been used
during the immediately preceding 12
months. For example, if an employee
has taken eight weeks of leave during
the past 12 months, an additional four
weeks of leave could be taken. If an
employee used four weeks beginning
February 1, 1994, four weeks beginning
June 1, 1994, and four weeks beginning
December 1, 1994, the employee would
not be entitled to any additional leave
until February 1, 1995. However, begin-
ning on February 1, 1995, the employee
would be entitled to four weeks of
leave, on June 1 the employee would be

entitled to an additional four weeks,
etc.

(d)(1) Employers will be allowed to
choose any one of the alternatives in
paragraph (b) of this section provided
the alternative chosen is applied con-
sistently and uniformly to all employ-
ees. An employer wishing to change to
another alternative is required to give
at least 60 days notice to all employ-
ees, and the transition must take place
in such a way that the employees re-
tain the full benefit of 12 weeks of
leave under whichever method affords
the greatest benefit to the employee.
Under no circumstances may a new
method be implemented in order to
avoid the Act’s leave requirements.

(2) An exception to this required uni-
formity would apply in the case of a
multi-State employer who has eligible
employees in a State which has a fam-
ily and medical leave statute. The
State may require a single method of
determining the period during which
use of the leave entitlement is meas-
ured. This method may conflict with
the method chosen by the employer to
determine ‘‘any 12 months’’ for pur-
poses of the Federal statute. The em-
ployer may comply with the State pro-
vision for all employees employed
within that State, and uniformly use
another method provided by this regu-
lation for all other employees.

(e) If an employer fails to select one
of the options in paragraph (b) of this
section for measuring the 12-month pe-
riod, the option that provides the most
beneficial outcome for the employee
will be used. The employer may subse-
quently select an option only by pro-
viding the 60-day notice to all employ-
ees of the option the employer intends
to implement. During the running of
the 60-day period any other employee
who needs FMLA leave may use the op-
tion providing the most beneficial out-
come to that employee. At the conclu-
sion of the 60-day period the employer
may implement the selected option.

(f) For purposes of determining the
amount of leave used by an employee,
the fact that a holiday may occur with-
in the week taken as FMLA leave has
no effect; the week is counted as a
week of FMLA leave. However, if for
some reason the employer’s business
activity has temporarily ceased and
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employees generally are not expected
to report for work for one or more
weeks (e.g., a school closing two weeks
for the Christmas/New Year holiday or
the summer vacation or an employer
closing the plant for retooling or re-
pairs), the days the employer’s activi-
ties have ceased do not count against
the employee’s FMLA leave entitle-
ment. Methods for determining an em-
ployee’s 12-week leave entitlement are
also described in § 825.205.

§ 825.201 If leave is taken for the birth
of a child, or for placement of a
child for adoption or foster care,
when must the leave be concluded?

An employee’s entitlement to leave
for a birth or placement for adoption or
foster care expires at the end of the 12-
month period beginning on the date of
the birth or placement, unless state
law allows, or the employer permits,
leave to be taken for a longer period.
Any such FMLA leave must be con-
cluded within this one-year period.
However, see § 825.701 regarding non-
FMLA leave which may be available
under applicable State laws.

§ 825.202 How much leave may a hus-
band and wife take if they are em-
ployed by the same employer?

(a) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks
of leave during any 12-month period if
the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after
birth;

(2) for placement of a son or daughter
with the employee for adoption or fos-
ter care, or to care for the child after
placement; or

(3) to care for the employee’s parent
with a serious health condition.

(b) This limitation on the total
weeks of leave applies to leave taken
for the reasons specified in paragraph
(a) of this section as long as a husband
and wife are employed by the ‘‘same
employer.’’ It would apply, for exam-
ple, even though the spouses are em-
ployed at two different worksites of an
employer located more than 75 miles
from each other, or by two different op-
erating divisions of the same company.
On the other hand, if one spouse is in-

eligible for FMLA leave, the other
spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both
use a portion of the total 12-week
FMLA leave entitlement for one of the
purposes in paragraph (a) of this sec-
tion, the husband and wife would each
be entitled to the difference between
the amount he or she has taken indi-
vidually and 12 weeks for FMLA leave
for a purpose other than those con-
tained in paragraph (a) of this section.
For example, if each spouse took 6
weeks of leave to care for a healthy,
newborn child, each could use an addi-
tional 6 weeks due to his or her own se-
rious health condition or to care for a
child with a serious health condition.
Note, too, that many State pregnancy
disability laws specify a period of dis-
ability either before or after the birth
of a child; such periods would also be
considered FMLA leave for a serious
health condition of the mother, and
would not be subject to the combined
limit.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.203 Does FMLA leave have to be
taken all at once, or can it be taken
in parts?

(a) FMLA leave may be taken ‘‘inter-
mittently or on a reduced leave sched-
ule’’ under certain circumstances.
Intermittent leave is FMLA leave
taken in separate blocks of time due to
a single qualifying reason. A reduced
leave schedule is a leave schedule that
reduces an employee’s usual number of
working hours per workweek, or hours
per workday. A reduced leave schedule
is a change in the employee’s schedule
for a period of time, normally from
full-time to part-time.

(b) When leave is taken after the
birth or placement of a child for adop-
tion or foster care, an employee may
take leave intermittently or on a re-
duced leave schedule only if the em-
ployer agrees. Such a schedule reduc-
tion might occur, for example, where
an employee, with the employer’s
agreement, works part-time after the
birth of a child, or takes leave in sev-
eral segments. The employer’s agree-
ment is not required, however, for
leave during which the mother has a
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serious health condition in connection
with the birth of her child or if the
newborn child has a serious health con-
dition.

(c) Leave may be taken intermit-
tently or on a reduced leave schedule
when medically necessary for planned
and/or unanticipated medical treat-
ment of a related serious health condi-
tion by or under the supervision of a
health care provider, or for recovery
from treatment or recovery from a se-
rious health condition. It may also be
taken to provide care or psychological
comfort to an immediate family mem-
ber with a serious health condition.

(1) Intermittent leave may be taken
for a serious health condition which re-
quires treatment by a health care pro-
vider periodically, rather than for one
continuous period of time, and may in-
clude leave of periods from an hour or
more to several weeks. Examples of
intermittent leave would include leave
taken on an occasional basis for medi-
cal appointments, or leave taken sev-
eral days at a time spread over a period
of six months, such as for chemo-
therapy. A pregnant employee may
take leave intermittently for prenatal
examinations or for her own condition,
such as for periods of severe morning
sickness. An example of an employee
taking leave on a reduced leave sched-
ule is an employee who is recovering
from a serious health condition and is
not strong enough to work a full-time
schedule.

(2) Intermittent or reduced schedule
leave may be taken for absences where
the employee or family member is in-
capacitated or unable to perform the
essential functions of the position be-
cause of a chronic serious health condi-
tion even if he or she does not receive
treatment by a health care provider.

(d) There is no limit on the size of an
increment of leave when an employee
takes intermittent leave or leave on a
reduced leave schedule. However, an
employer may limit leave increments
to the shortest period of time that the
employer’s payroll system uses to ac-
count for absences or use of leave, pro-
vided it is one hour or less. For exam-
ple, an employee might take two hours
off for a medical appointment, or
might work a reduced day of four hours
over a period of several weeks while

recuperating from an illness. An em-
ployee may not be required to take
more FMLA leave than necessary to
address the circumstance that precip-
itated the need for the leave, except as
provided in §§ 825.601 and 825.602.

§ 825.204 May an employer transfer an
employee to an ‘‘alternative posi-
tion’’ in order to accommodate
intermittent leave or a reduced
leave schedule?

(a) If an employee needs intermittent
leave or leave on a reduced leave sched-
ule that is foreseeable based on planned
medical treatment for the employee or
a family member, including during a
period of recovery from a serious
health condition, or if the employer
agrees to permit intermittent or re-
duced schedule leave for the birth of a
child or for placement of a child for
adoption or foster care, the employer
may require the employee to transfer
temporarily, during the period the
intermittent or reduced leave schedule
is required, to an available alternative
position for which the employee is
qualified and which better accommo-
dates recurring periods of leave than
does the employee’s regular position.
See § 825.601 for special rules applicable
to instructional employees of schools.

(b) Transfer to an alternative posi-
tion may require compliance with any
applicable collective bargaining agree-
ment, federal law (such as the Ameri-
cans with Disabilities Act), and State
law. Transfer to an alternative position
may include altering an existing job to
better accommodate the employee’s
need for intermittent or reduced leave.

(c) The alternative position must
have equivalent pay and benefits. An
alternative position for these purposes
does not have to have equivalent du-
ties. The employer may increase the
pay and benefits of an existing alter-
native position, so as to make them
equivalent to the pay and benefits of
the employee’s regular job. The em-
ployer may also transfer the employee
to a part-time job with the same hour-
ly rate of pay and benefits, provided
the employee is not required to take
more leave than is medically nec-
essary. For example, an employee de-
siring to take leave in increments of
four hours per day could be transferred
to a half-time job, or could remain in
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the employee’s same job on a part-time
schedule, paying the same hourly rate
as the employee’s previous job and en-
joying the same benefits. The employer
may not eliminate benefits which oth-
erwise would not be provided to part-
time employees; however, an employer
may proportionately reduce benefits
such as vacation leave where an em-
ployer’s normal practice is to base such
benefits on the number of hours
worked.

(d) An employer may not transfer the
employee to an alternative position in
order to discourage the employee from
taking leave or otherwise work a hard-
ship on the employee. For example, a
white collar employee may not be as-
signed to perform laborer’s work; an
employee working the day shift may
not be reassigned to the graveyard
shift; an employee working in the
headquarters facility may not be reas-
signed to a branch a significant dis-
tance away from the employee’s nor-
mal job location. Any such attempt on
the part of the employer to make such
a transfer will be held to be contrary to
the prohibited acts of the FMLA.

(e) When an employee who is taking
leave intermittently or on a reduced
leave schedule and has been transferred
to an alternative position, no longer
needs to continue on leave and is able
to return to full-time work, the em-
ployee must be placed in the same or
equivalent job as the job he/she left
when the leave commenced. An em-
ployee may not be required to take
more leave than necessary to address
the circumstance that precipitated the
need for leave.

§ 825.205 How does one determine the
amount of leave used where an em-
ployee takes leave intermittently or
on a reduced leave schedule?

(a) If an employee takes leave on an
intermittent or reduced leave schedule,
only the amount of leave actually
taken may be counted toward the 12
weeks of leave to which an employee is
entitled. For example, if an employee
who normally works five days a week
takes off one day, the employee would
use 1/5 of a week of FMLA leave. Simi-
larly, if a full-time employee who nor-
mally works 8-hour days works 4-hour
days under a reduced leave schedule,

the employee would use 1/2 week of
FMLA leave each week.

(b) Where an employee normally
works a part-time schedule or variable
hours, the amount of leave to which an
employee is entitled is determined on a
pro rata or proportional basis by com-
paring the new schedule with the em-
ployee’s normal schedule. For example,
if an employee who normally works 30
hours per week works only 20 hours a
week under a reduced leave schedule,
the employee’s ten hours of leave
would constitute one-third of a week of
FMLA leave for each week the em-
ployee works the reduced leave sched-
ule.

(c) If an employer has made a perma-
nent or long-term change in the em-
ployee’s schedule (for reasons other
than FMLA, and prior to the notice of
need for FMLA leave), the hours
worked under the new schedule are to
be used for making this calculation.

(d) If an employee’s schedule varies
from week to week, a weekly average
of the hours worked over the 12 weeks
prior to the beginning of the leave pe-
riod would be used for calculating the
employee’s normal workweek.

§ 825.206 May an employer deduct
hourly amounts from an employee’s
salary, when providing unpaid
leave under FMLA, without affect-
ing the employee’s qualification for
exemption as an executive, adminis-
trative, or professional employee, or
when utilizing the fluctuating
workweek method for payment of
overtime, under the Fair Labor
Standards Act?

(a) Leave taken under FMLA may be
unpaid. If an employee is otherwise ex-
empt from minimum wage and over-
time requirements of the Fair Labor
Standards Act (FLSA) as a salaried ex-
ecutive, administrative, or professional
employee (under regulations issued by
the Secretary), 29 CFR Part 541, provid-
ing unpaid FMLA-qualifying leave to
such an employee will not cause the
employee to lose the FLSA exemption.
This means that under regulations cur-
rently in effect, where an employee
meets the specified duties test, is paid
on a salary basis, and is paid a salary
of at least the amount specified in the
regulations, the employer may make
deductions from the employee’s salary
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for any hours taken as intermittent or
reduced FMLA leave within a work-
week, without affecting the exempt
status of the employee. The fact that
an employer provides FMLA leave,
whether paid or unpaid, and maintains
records required by this part regarding
FMLA leave, will not be relevant to
the determination whether an em-
ployee is exempt within the meaning of
29 CFR Part 541.

(b) For an employee paid in accord-
ance with the fluctuating workweek
method of payment for overtime (see 29
CFR 778.114), the employer, during the
period in which intermittent or reduced
schedule FMLA leave is scheduled to
be taken, may compensate an em-
ployee on an hourly basis and pay only
for the hours the employee works, in-
cluding time and one-half the employ-
ee’s regular rate for overtime hours.
The change to payment on an hourly
basis would include the entire period
during which the employee is taking
intermittent leave, including weeks in
which no leave is taken. The hourly
rate shall be determined by dividing
the employee’s weekly salary by the
employee’s normal or average schedule
of hours worked during weeks in which
FMLA leave is not being taken. If an
employer chooses to follow this excep-
tion from the fluctuating workweek
method of payment, the employer must
do so uniformly, with respect to all em-
ployees paid on a fluctuating work-
week basis for whom FMLA leave is
taken on an intermittent or reduced
leave schedule basis. If an employer
does not elect to convert the employ-
ee’s compensation to hourly pay, no de-
duction may be taken for FMLA leave
absences. Once the need for intermit-
tent or reduced scheduled leave is over,
the employee may be restored to pay-
ment on a fluctuating work week basis.

(c) This special exception to the ‘‘sal-
ary basis’’ requirements of the FLSA
exemption or fluctuating workweek
payment requirements applies only to
employees of covered employers who
are eligible for FMLA leave, and to
leave which qualifies as (one of the four
types of) FMLA leave. Hourly or other
deductions which are not in accordance
with 29 CFR Part 541 or 29 CFR § 778.114
may not be taken, for example, from
the salary of an employee who works

for an employer with fewer than 50 em-
ployees, or where the employee has not
worked long enough to be eligible for
FMLA leave without potentially af-
fecting the employee’s eligibility for
exemption. Nor may deductions which
are not permitted by 29 CFR Part 541 or
29 CFR § 778.114 be taken from such an
employee’s salary for any leave which
does not qualify as FMLA leave, for ex-
ample, deductions from an employee’s
pay for leave required under State law
or under an employer’s policy or prac-
tice for a reason which does not qualify
as FMLA leave, e.g., leave to care for a
grandparent or for a medical condition
which does not qualify as a serious
health condition; or for leave which is
more generous than provided by
FMLA, such as leave in excess of 12
weeks in a year. Employers may com-
ply with State law or the employer’s
own policy/practice under these cir-
cumstances and maintain the employ-
ee’s eligibility for exemption or for the
fluctuating workweek method of pay
by not taking hourly deductions from
the employee’s pay, in accordance with
FLSA requirements, or may take such
deductions, treating the employee as
an ‘‘hourly’’ employee and pay over-
time premium pay for hours worked
over 40 in a workweek.

§ 825.207 Is FMLA leave paid or un-
paid?

(a) Generally, FMLA leave is unpaid.
However, under the circumstances de-
scribed in this section, FMLA permits
an eligible employee to choose to sub-
stitute paid leave for FMLA leave. If
an employee does not choose to sub-
stitute accrued paid leave, the em-
ployer may require the employee to
substitute accrued paid leave for
FMLA leave.

(b) Where an employee has earned or
accrued paid vacation, personal or fam-
ily leave, that paid leave may be sub-
stituted for all or part of any (other-
wise) unpaid FMLA leave relating to
birth, placement of a child for adoption
or foster care, or care for a spouse,
child or parent who has a serious
health condition. The term ‘‘family
leave’’ as used in FMLA refers to paid
leave provided by the employer cover-
ing the particular circumstances for
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which the employee seeks leave for ei-
ther the birth of a child and to care for
such child, placement of a child for
adoption or foster care, or care for a
spouse, child or parent with a serious
health condition. For example, if the
employer’s leave plan allows use of
family leave to care for a child but not
for a parent, the employer is not re-
quired to allow accrued family leave to
be substituted for FMLA leave used to
care for a parent.

(c) Substitution of paid accrued vaca-
tion, personal, or medical/sick leave
may be made for any (otherwise) un-
paid FMLA leave needed to care for a
family member or the employee’s own
serious health condition. Substitution
of paid sick/medical leave may be
elected to the extent the circumstances
meet the employer’s usual require-
ments for the use of sick/medical leave.
An employer is not required to allow
substitution of paid sick or medical
leave for unpaid FMLA leave ‘‘in any
situation’’ where the employer’s uni-
form policy would not normally allow
such paid leave. An employee, there-
fore, has a right to substitute paid
medical/sick leave to care for a seri-
ously ill family member only if the em-
ployer’s leave plan allows paid leave to
be used for that purpose. Similarly, an
employee does not have a right to sub-
stitute paid medical/sick leave for a se-
rious health condition which is not
covered by the employer’s leave plan.

(d)(1) Disability leave for the birth of
a child would be considered FMLA
leave for a serious health condition and
counted in the 12 weeks of leave per-
mitted under FMLA. Because the leave
pursuant to a temporary disability
benefit plan is not unpaid, the provi-
sion for substitution of paid leave is in-
applicable. However, the employer may
designate the leave as FMLA leave and
count the leave as running concur-
rently for purposes of both the benefit
plan and the FMLA leave entitlement.
If the requirements to qualify for pay-
ments pursuant to the employer’s tem-
porary disability plan are more strin-
gent than those of FMLA, the em-
ployee must meet the more stringent
requirements of the plan, or may
choose not to meet the requirements of
the plan and instead receive no pay-
ments from the plan and use unpaid

FMLA leave or substitute available ac-
crued paid leave.

(2) The Act provides that a serious
health condition may result from in-
jury to the employee ‘‘on or off’’ the
job. If the employer designates the
leave as FMLA leave in accordance
with § 825.208, the employee’s FMLA 12–
week leave entitlement may run con-
currently with a workers’ compensa-
tion absence when the injury is one
that meets the criteria for a serious
health condition. As the workers’ com-
pensation absence is not unpaid leave,
the provision for substitution of the
employee’s accrued paid leave is not
applicable. However, if the health care
provider treating the employee for the
workers’ compensation injury certifies
the employee is able to return to a
‘‘light duty job’’ but is unable to return
to the same or equivalent job, the em-
ployee may decline the employer’s
offer of a ‘‘light duty job’’. As a result
the employee may lose workers’ com-
pensation payments, but is entitled to
remain on unpaid FMLA leave until
the 12-week entitlement is exhausted.
As of the date workers’ compensation
benefits cease, the substitution provi-
sion becomes applicable and either the
employee may elect or the employer
may require the use of accrued paid
leave. See also §§ 825.210(f), 825.216(d),
825.220(d), 825.307(a)(1) and 825.702(d) (1)
and (2) regarding the relationship be-
tween workers’ compensation absences
and FMLA leave.

(e) Paid vacation or personal leave,
including leave earned or accrued
under plans allowing ‘‘paid time off,’’
may be substituted, at either the em-
ployee’s or the employer’s option, for
any qualified FMLA leave. No limita-
tions may be placed by the employer
on substitution of paid vacation or per-
sonal leave for these purposes.

(f) If neither the employee nor the
employer elects to substitute paid
leave for unpaid FMLA leave under the
above conditions and circumstances,
the employee will remain entitled to
all the paid leave which is earned or ac-
crued under the terms of the employ-
er’s plan.

(g) If an employee uses paid leave
under circumstances which do not
qualify as FMLA leave, the leave will
not count against the 12 weeks of
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FMLA leave to which the employee is
entitled. For example, paid sick leave
used for a medical condition which is
not a serious health condition does not
count against the 12 weeks of FMLA
leave entitlement.

(h) When an employee or employer
elects to substitute paid leave (of any
type) for unpaid FMLA leave under cir-
cumstances permitted by these regula-
tions, and the employer’s procedural
requirements for taking that kind of
leave are less stringent than the re-
quirements of FMLA (e.g., notice or
certification requirements), only the
less stringent requirements may be im-
posed. An employee who complies with
an employer’s less stringent leave plan
requirements in such cases may not
have leave for an FMLA purpose de-
layed or denied on the grounds that the
employee has not complied with strict-
er requirements of FMLA. However,
where accrued paid vacation or per-
sonal leave is substituted for unpaid
FMLA leave for a serious health condi-
tion, an employee may be required to
comply with any less stringent medical
certification requirements of the em-
ployer’s sick leave program. See
§§ 825.302(g), 825.305(e) and 825.306(c).

(i) Section 7(o) of the Fair Labor
Standards Act (FLSA) permits public
employers under prescribed cir-
cumstances to substitute compen-
satory time off accrued at one and one-
half hours for each overtime hour
worked in lieu of paying cash to an em-
ployee when the employee works over-
time hours as prescribed by the Act.
There are limits to the amounts of
hours of compensatory time an em-
ployee may accumulate depending
upon whether the employee works in
fire protection or law enforcement (480
hours) or elsewhere for a public agency
(240 hours). Compensatory time off is
not a form of accrued paid leave that
an employer may require the employee
to substitute for unpaid FMLA leave.
The employee may request to use his/
her balance of compensatory time for
an FMLA reason. If the employer per-
mits the accrual to be used in compli-
ance with regulations, 29 CFR 553.25,
the absence which is paid from the em-
ployee’s accrued compensatory time
‘‘account’’ may not be counted against

the employee’s FMLA leave entitle-
ment.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.208 Under what circumstances
may an employer designate leave,
paid or unpaid, as FMLA leave and,
as a result, count it against the em-
ployee’s total FMLA leave entitle-
ment?

(a) In all circumstances, it is the em-
ployer’s responsibility to designate
leave, paid or unpaid, as FMLA-quali-
fying, and to give notice of the designa-
tion to the employee as provided in
this section. In the case of intermit-
tent leave or leave on a reduced sched-
ule, only one such notice is required
unless the circumstances regarding the
leave have changed. The employer’s
designation decision must be based
only on information received from the
employee or the employee’s spokes-
person (e.g., if the employee is inca-
pacitated, the employee’s spouse, adult
child, parent, doctor, etc., may provide
notice to the employer of the need to
take FMLA leave). In any cir-
cumstance where the employer does
not have sufficient information about
the reason for an employee’s use of
paid leave, the employer should inquire
further of the employee or the spokes-
person to ascertain whether the paid
leave is potentially FMLA-qualifying.

(1) An employee giving notice of the
need for unpaid FMLA leave must ex-
plain the reasons for the needed leave
so as to allow the employer to deter-
mine that the leave qualifies under the
Act. If the employee fails to explain
the reasons, leave may be denied. In
many cases, in explaining the reasons
for a request to use paid leave, espe-
cially when the need for the leave was
unexpected or unforeseen, an employee
will provide sufficient information for
the employer to designate the paid
leave as FMLA leave. An employee
using accrued paid leave, especially va-
cation or personal leave, may in some
cases not spontaneously explain the
reasons or their plans for using their
accrued leave.

(2) As noted in § 825.302(c), an em-
ployee giving notice of the need for un-
paid FMLA leave does not need to ex-
pressly assert rights under the Act or
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even mention the FMLA to meet his or
her obligation to provide notice,
though the employee would need to
state a qualifying reason for the needed
leave. An employee requesting or noti-
fying the employer of an intent to use
accrued paid leave, even if for a pur-
pose covered by FMLA, would not need
to assert such right either. However, if
an employee requesting to use paid
leave for an FMLA-qualifying purpose
does not explain the reason for the
leave—consistent with the employer’s
established policy or practice—and the
employer denies the employee’s re-
quest, the employee will need to pro-
vide sufficient information to establish
an FMLA-qualifying reason for the
needed leave so that the employer is
aware of the employee’s entitlement
(i.e., that the leave may not be denied)
and, then, may designate that the paid
leave be appropriately counted against
(substituted for) the employee’s 12-
week entitlement. Similarly, an em-
ployee using accrued paid vacation
leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose
will need to state the reason. If this is
due to an event which occurred during
the period of paid leave, the employer
may count the leave used after the
FMLA-qualifying event against the
employee’s 12-week entitlement.

(b)(1) Once the employer has acquired
knowledge that the leave is being
taken for an FMLA required reason,
the employer must promptly (within
two business days absent extenuating
circumstances) notify the employee
that the paid leave is designated and
will be counted as FMLA leave. If there
is a dispute between an employer and
an employee as to whether paid leave
qualifies as FMLA leave, it should be
resolved through discussions between
the employee and the employer. Such
discussions and the decision must be
documented.

(2) The employer’s notice to the em-
ployee that the leave has been des-
ignated as FMLA leave may be orally
or in writing. If the notice is oral, it
shall be confirmed in writing, no later
than the following payday (unless the
payday is less than one week after the
oral notice, in which case the notice
must be no later than the subsequent
payday). The written notice may be in

any form, including a notation on the
employee’s pay stub.

(c) If the employer requires paid
leave to be substituted for unpaid
leave, or that paid leave taken under
an existing leave plan be counted as
FMLA leave, this decision must be
made by the employer within two busi-
ness days of the time the employee
gives notice of the need for leave, or,
where the employer does not initially
have sufficient information to make a
determination, when the employer de-
termines that the leave qualifies as
FMLA leave if this happens later. The
employer’s designation must be made
before the leave starts, unless the em-
ployer does not have sufficient infor-
mation as to the employee’s reason for
taking the leave until after the leave
commenced. If the employer has the
requisite knowledge to make a deter-
mination that the paid leave is for an
FMLA reason at the time the employee
either gives notice of the need for leave
or commences leave and fails to des-
ignate the leave as FMLA leave (and so
notify the employee in accordance with
paragraph (b)), the employer may not
designate leave as FMLA leave retro-
actively, and may designate only pro-
spectively as of the date of notification
to the employee of the designation. In
such circumstances, the employee is
subject to the full protections of the
Act, but none of the absence preceding
the notice to the employee of the des-
ignation may be counted against the
employee’s 12-week FMLA leave enti-
tlement.

(d) If the employer learns that leave
is for an FMLA purpose after leave has
begun, such as when an employee gives
notice of the need for an extension of
the paid leave with unpaid FMLA
leave, the entire or some portion of the
paid leave period may be retroactively
counted as FMLA leave, to the extent
that the leave period qualified as
FMLA leave. For example, an em-
ployee is granted two weeks paid vaca-
tion leave for a skiing trip. In mid-
week of the second week, the employee
contacts the employer for an extension
of leave as unpaid leave and advises
that at the beginning of the second
week of paid vacation leave the em-
ployee suffered a severe accident re-
quiring hospitalization. The employer
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may notify the employee that both the
extension and the second week of paid
vacation leave (from the date of the in-
jury) is designated as FMLA leave. On
the other hand, when the employee
takes sick leave that turns into a seri-
ous health condition (e.g., bronchitis
that turns into bronchial pneumonia)
and the employee gives notice of the
need for an extension of leave, the en-
tire period of the serious health condi-
tion may be counted as FMLA leave.

(e) Employers may not designate
leave as FMLA leave after the em-
ployee has returned to work with two
exceptions:

(1) If the employee was absent for an
FMLA reason and the employer did not
learn the reason for the absence until
the employee’s return (e.g., where the
employee was absent for only a brief
period), the employer may, upon the
employee’s return to work, promptly
(within two business days of the em-
ployee’s return to work) designate the
leave retroactively with appropriate
notice to the employee. If leave is
taken for an FMLA reason but the em-
ployer was not aware of the reason, and
the employee desires that the leave be
counted as FMLA leave, the employee
must notify the employer within two
business days of returning to work of
the reason for the leave. In the absence
of such timely notification by the em-
ployee, the employee may not subse-
quently assert FMLA protections for
the absence.

(2) If the employer knows the reason
for the leave but has not been able to
confirm that the leave qualifies under
FMLA, or where the employer has re-
quested medical certification which
has not yet been received or the parties
are in the process of obtaining a second
or third medical opinion, the employer
should make a preliminary designa-
tion, and so notify the employee, at the
time leave begins, or as soon as the
reason for the leave becomes known.
Upon receipt of the requisite informa-
tion from the employee or of the medi-
cal certification which confirms the
leave is for an FMLA reason, the pre-
liminary designation becomes final. If
the medical certifications fail to con-
firm that the reason for the absence
was an FMLA reason, the employer

must withdraw the designation (with
written notice to the employee).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.209 Is an employee entitled to
benefits while using FMLA leave?

(a) During any FMLA leave, an em-
ployer must maintain the employee’s
coverage under any group health plan
(as defined in the Internal Revenue
Code of 1986 at 26 U.S.C. 5000(b)(1)) on
the same conditions as coverage would
have been provided if the employee had
been continuously employed during the
entire leave period. All employers cov-
ered by FMLA, including public agen-
cies, are subject to the Act’s require-
ments to maintain health coverage.
The definition of ‘‘group health plan’’
is set forth in § 825.800. For purposes of
FMLA, the term ‘‘group health plan’’
shall not include an insurance program
providing health coverage under which
employees purchase individual policies
from insurers provided that:

(1) no contributions are made by the
employer;

(2) participation in the program is
completely voluntary for employees;

(3) the sole functions of the employer
with respect to the program are, with-
out endorsing the program, to permit
the insurer to publicize the program to
employees, to collect premiums
through payroll deductions and to
remit them to the insurer;

(4) the employer receives no consider-
ation in the form of cash or otherwise
in connection with the program, other
than reasonable compensation, exclud-
ing any profit, for administrative serv-
ices actually rendered in connection
with payroll deduction; and,

(5) the premium charged with respect
to such coverage does not increase in
the event the employment relationship
terminates.

(b) The same group health plan bene-
fits provided to an employee prior to
taking FMLA leave must be main-
tained during the FMLA leave. For ex-
ample, if family member coverage is
provided to an employee, family mem-
ber coverage must be maintained dur-
ing the FMLA leave. Similarly, benefit
coverage during FMLA leave for medi-
cal care, surgical care, hospital care,
dental care, eye care, mental health
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counseling, substance abuse treatment,
etc., must be maintained during leave
if provided in an employer’s group
health plan, including a supplement to
a group health plan, whether or not
provided through a flexible spending
account or other component of a cafe-
teria plan.

(c) If an employer provides a new
health plan or benefits or changes
health benefits or plans while an em-
ployee is on FMLA leave, the employee
is entitled to the new or changed plan/
benefits to the same extent as if the
employee were not on leave. For exam-
ple, if an employer changes a group
health plan so that dental care be-
comes covered under the plan, an em-
ployee on FMLA leave must be given
the same opportunity as other employ-
ees to receive (or obtain) the dental
care coverage. Any other plan changes
(e.g., in coverage, premiums,
deductibles, etc.) which apply to all em-
ployees of the workforce would also
apply to an employee on FMLA leave.

(d) Notice of any opportunity to
change plans or benefits must also be
given to an employee on FMLA leave.
If the group health plan permits an em-
ployee to change from single to family
coverage upon the birth of a child or
otherwise add new family members,
such a change in benefits must be made
available while an employee is on
FMLA leave. If the employee requests
the changed coverage it must be pro-
vided by the employer.

(e) An employee may choose not to
retain group health plan coverage dur-
ing FMLA leave. However, when an em-
ployee returns from leave, the em-
ployee is entitled to be reinstated on
the same terms as prior to taking the
leave, including family or dependent
coverages, without any qualifying pe-
riod, physical examination, exclusion
of pre- existing conditions, etc. See
§ 825.212(c).

(f) Except as required by the Consoli-
dated Omnibus Budget Reconciliation
Act of 1986 (COBRA) and for ‘‘key’’ em-
ployees (as discussed below), an em-
ployer’s obligation to maintain health
benefits during leave (and to restore
the employee to the same or equivalent
employment) under FMLA ceases if
and when the employment relationship
would have terminated if the employee

had not taken FMLA leave (e.g., if the
employee’s position is eliminated as
part of a nondiscriminatory reduction
in force and the employee would not
have been transferred to another posi-
tion); an employee informs the em-
ployer of his or her intent not to return
from leave (including before starting
the leave if the employer is so in-
formed before the leave starts); or the
employee fails to return from leave or
continues on leave after exhausting his
or her FMLA leave entitlement in the
12-month period.

(g) If a ‘‘key employee’’ (see § 825.218)
does not return from leave when noti-
fied by the employer that substantial
or grievous economic injury will result
from his or her reinstatement, the em-
ployee’s entitlement to group health
plan benefits continues unless and
until the employee advises the em-
ployer that the employee does not de-
sire restoration to employment at the
end of the leave period, or FMLA leave
entitlement is exhausted, or reinstate-
ment is actually denied.

(h) An employee’s entitlement to
benefits other than group health bene-
fits during a period of FMLA leave
(e.g., holiday pay) is to be determined
by the employer’s established policy
for providing such benefits when the
employee is on other forms of leave
(paid or unpaid, as appropriate).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.210 How may employees on
FMLA leave pay their share of
group health benefit premiums?

(a) Group health plan benefits must
be maintained on the same basis as
coverage would have been provided if
the employee had been continuously
employed during the FMLA leave pe-
riod. Therefore, any share of group
health plan premiums which had been
paid by the employee prior to FMLA
leave must continue to be paid by the
employee during the FMLA leave pe-
riod. If premiums are raised or lowered,
the employee would be required to pay
the new premium rates. Maintenance
of health insurance policies which are
not a part of the employer’s group
health plan, as described in
§ 825.209(a)(1), are the sole responsibil-
ity of the employee. The employee and
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the insurer should make necessary ar-
rangements for payment of premiums
during periods of unpaid FMLA leave.

(b) If the FMLA leave is substituted
paid leave, the employee’s share of pre-
miums must be paid by the method
normally used during any paid leave,
presumably as a payroll deduction.

(c) If FMLA leave is unpaid, the em-
ployer has a number of options for ob-
taining payment from the employee.
The employer may require that pay-
ment be made to the employer or to
the insurance carrier, but no additional
charge may be added to the employee’s
premium payment for administrative
expenses. The employer may require
employees to pay their share of pre-
mium payments in any of the following
ways:

(1) Payment would be due at the
same time as it would be made if by
payroll deduction;

(2) Payment would be due on the
same schedule as payments are made
under COBRA;

(3) Payment would be prepaid pursu-
ant to a cafeteria plan at the employ-
ee’s option;

(4) The employer’s existing rules for
payment by employees on ‘‘leave with-
out pay’’ would be followed, provided
that such rules do not require prepay-
ment (i.e., prior to the commencement
of the leave) of the premiums that will
become due during a period of unpaid
FMLA leave or payment of higher pre-
miums than if the employee had con-
tinued to work instead of taking leave;
or,

(5) Another system voluntarily
agreed to between the employer and
the employee, which may include pre-
payment of premiums (e.g., through in-
creased payroll deductions when the
need for the FMLA leave is foresee-
able).

(d) The employer must provide the
employee with advance written notice
of the terms and conditions under
which these payments must be made.
(See § 825.301.)

(e) An employer may not require
more of an employee using FMLA leave
than the employer requires of other
employees on ‘‘leave without pay.’’

(f) An employee who is receiving pay-
ments as a result of a workers’ com-
pensation injury must make arrange-

ments with the employer for payment
of group health plan benefits when si-
multaneously taking unpaid FMLA
leave. See paragraph (c) of this section
and § 825.207(d)(2).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.211 What special health benefits
maintenance rules apply to multi-
employer health plans?

(a) A multi-employer health plan is a
plan to which more than one employer
is required to contribute, and which is
maintained pursuant to one or more
collective bargaining agreements be-
tween employee organization(s) and
the employers.

(b) An employer under a multi-em-
ployer plan must continue to make
contributions on behalf of an employee
using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining
coverage such as through pooled con-
tributions by all employers party to
the plan.

(c) During the duration of an employ-
ee’s FMLA leave, coverage by the
group health plan, and benefits pro-
vided pursuant to the plan, must be
maintained at the level of coverage and
benefits which were applicable to the
employee at the time FMLA leave
commenced.

(d) An employee using FMLA leave
cannot be required to use ‘‘banked’’
hours or pay a greater premium than
the employee would have been required
to pay if the employee had been con-
tinuously employed.

(e) As provided in § 825.209(f) of this
part, group health plan coverage must
be maintained for an employee on
FMLA leave until:

(1) the employee’s FMLA leave enti-
tlement is exhausted;

(2) the employer can show that the
employee would have been laid off and
the employment relationship termi-
nated; or,

(3) the employee provides unequivo-
cal notice of intent not to return to
work.
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§ 825.212 What are the consequences of
an employee’s failure to make time-
ly health plan premium payments?

(a)(1) In the absence of an established
employer policy providing a longer
grace period, an employer’s obligations
to maintain health insurance coverage
cease under FMLA if an employee’s
premium payment is more than 30 days
late. In order to drop the coverage for
an employee whose premium payment
is late, the employer must provide
written notice to the employee that
the payment has not been received.
Such notice must be mailed to the em-
ployee at least 15 days before coverage
is to cease, advising that coverage will
be dropped on a specified date at least
15 days after the date of the letter un-
less the payment has been received by
that date. If the employer has estab-
lished policies regarding other forms of
unpaid leave that provide for the em-
ployer to cease coverage retroactively
to the date the unpaid premium pay-
ment was due, the employer may drop
the employee from coverage retro-
actively in accordance with that pol-
icy, provided the 15-day notice was
given. In the absence of such a policy,
coverage for the employee may be ter-
minated at the end of the 30-day grace
period, where the required 15-day no-
tice has been provided.

(2) An employer has no obligation re-
garding the maintenance of a health
insurance policy which is not a ‘‘group
health plan.’’ See § 825.209(a).

(3) All other obligations of an em-
ployer under FMLA would continue;
for example, the employer continues to
have an obligation to reinstate an em-
ployee upon return from leave.

(b) The employer may recover the
employee’s share of any premium pay-
ments missed by the employee for any
FMLA leave period during which the
employer maintains health coverage by
paying the employee’s share after the
premium payment is missed.

(c) If coverage lapses because an em-
ployee has not made required premium
payments, upon the employee’s return
from FMLA leave the employer must
still restore the employee to coverage/
benefits equivalent to those the em-
ployee would have had if leave had not
been taken and the premium pay-
ment(s) had not been missed, including

family or dependent coverage. See
§ 825.215(d)(1)–(5). In such case, an em-
ployee may not be required to meet
any qualification requirements im-
posed by the plan, including any new
preexisting condition waiting period,
to wait for an open season, or to pass a
medical examination to obtain rein-
statement of coverage.

§ 825.213 May an employer recover
costs it incurred for maintaining
‘‘group health plan’’ or other non-
health benefits coverage during
FMLA leave?

(a) In addition to the circumstances
discussed in § 825.212(b), an employer
may recover its share of health plan
premiums during a period of unpaid
FMLA leave from an employee if the
employee fails to return to work after
the employee’s FMLA leave entitle-
ment has been exhausted or expires,
unless the reason the employee does
not return is due to:

(1) The continuation, recurrence, or
onset of a serious health condition of
the employee or the employee’s family
member which would otherwise entitle
the employee to leave under FMLA; or

(2) Other circumstances beyond the
employee’s control. Examples of ‘‘other
circumstances beyond the employee’s
control’’ are necessarily broad. They
include such situations as where a par-
ent chooses to stay home with a new-
born child who has a serious health
condition; an employee’s spouse is un-
expectedly transferred to a job location
more than 75 miles from the employ-
ee’s worksite; a relative or individual
other than an immediate family mem-
ber has a serious health condition and
the employee is needed to provide care;
the employee is laid off while on leave;
or, the employee is a ‘‘key employee’’
who decides not to return to work upon
being notified of the employer’s inten-
tion to deny restoration because of
substantial and grievous economic in-
jury to the employer’s operations and
is not reinstated by the employer.
Other circumstances beyond the em-
ployee’s control would not include a
situation where an employee desires to
remain with a parent in a distant city
even though the parent no longer re-
quires the employee’s care, or a parent
chooses not to return to work to stay
home with a well, newborn child.
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(3) When an employee fails to return
to work because of the continuation,
recurrence, or onset of a serious health
condition, thereby precluding the em-
ployer from recovering its (share of)
health benefit premium payments
made on the employee’s behalf during a
period of unpaid FMLA leave, the em-
ployer may require medical certifi-
cation of the employee’s or the family
member’s serious health condition.
Such certification is not required un-
less requested by the employer. The
employee is required to provide medi-
cal certification in a timely manner
which, for purposes of this section, is
within 30 days from the date of the em-
ployer’s request. For purposes of medi-
cal certification, the employee may use
the optional DOL form developed for
this purpose (see § 825.306(a) and Appen-
dix B of this part). If the employer re-
quests medical certification and the
employee does not provide such certifi-
cation in a timely manner (within 30
days), or the reason for not returning
to work does not meet the test of other
circumstances beyond the employee’s
control, the employer may recover
100% of the health benefit premiums it
paid during the period of unpaid FMLA
leave.

(b) Under some circumstances an em-
ployer may elect to maintain other
benefits, e.g., life insurance, disability
insurance, etc., by paying the employ-
ee’s (share of) premiums during periods
of unpaid FMLA leave. For example, to
ensure the employer can meet its re-
sponsibilities to provide equivalent
benefits to the employee upon return
from unpaid FMLA leave, it may be
necessary that premiums be paid con-
tinuously to avoid a lapse of coverage.
If the employer elects to maintain such
benefits during the leave, at the con-
clusion of leave, the employer is enti-
tled to recover only the costs incurred
for paying the employee’s share of any
premiums whether or not the employee
returns to work.

(c) An employee who returns to work
for at least 30 calendar days is consid-
ered to have ‘‘returned’’ to work. An
employee who transfers directly from
taking FMLA leave to retirement, or
who retires during the first 30 days
after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an
employer requires paid leave to be sub-
stituted for FMLA leave, the employer
may not recover its (share of) health
insurance or other non-health benefit
premiums for any period of FMLA
leave covered by paid leave. Because
paid leave provided under a plan cover-
ing temporary disabilities (including
workers’ compensation) is not unpaid,
recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured em-
ployers may recover is limited to only
the employer’s share of allowable ‘‘pre-
miums’’ as would be calculated under
COBRA, excluding the 2 percent fee for
administrative costs.

(f) When an employee fails to return
to work, any health and non-health
benefit premiums which this section of
the regulations permits an employer to
recover are a debt owed by the non-re-
turning employee to the employer. The
existence of this debt caused by the
employee’s failure to return to work
does not alter the employer’s respon-
sibilities for health benefit coverage
and, under a self-insurance plan, pay-
ment of claims incurred during the pe-
riod of FMLA leave. To the extent re-
covery is allowed, the employer may
recover the costs through deduction
from any sums due to the employee
(e.g., unpaid wages, vacation pay, profit
sharing, etc.), provided such deductions
do not otherwise violate applicable
Federal or State wage payment or
other laws. Alternatively, the em-
ployer may initiate legal action
against the employee to recover such
costs.

§ 825.214 What are an employee’s
rights on returning to work from
FMLA leave?

(a) On return from FMLA leave, an
employee is entitled to be returned to
the same position the employee held
when leave commenced, or to an equiv-
alent position with equivalent benefits,
pay, and other terms and conditions of
employment. An employee is entitled
to such reinstatement even if the em-
ployee has been replaced or his or her
position has been restructured to ac-
commodate the employee’s absence.
See also § 825.106(e) for the obligations
of joint employers.
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(b) If the employee is unable to per-
form an essential function of the posi-
tion because of a physical or mental
condition, including the continuation
of a serious health condition, the em-
ployee has no right to restoration to
another position under the FMLA.
However, the employer’s obligations
may be governed by the Americans
with Disabilities Act (ADA). See
§ 825.702.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.215 What is an equivalent posi-
tion?

(a) An equivalent position is one that
is virtually identical to the employee’s
former position in terms of pay, bene-
fits and working conditions, including
privileges, perquisites and status. It
must involve the same or substantially
similar duties and responsibilities,
which must entail substantially equiv-
alent skill, effort, responsibility, and
authority.

(b) If an employee is no longer quali-
fied for the position because of the em-
ployee’s inability to attend a necessary
course, renew a license, fly a minimum
number of hours, etc., as a result of the
leave, the employee shall be given a
reasonable opportunity to fulfill those
conditions upon return to work.

(c) Equivalent Pay. (1) An employee is
entitled to any unconditional pay in-
creases which may have occurred dur-
ing the FMLA leave period, such as
cost of living increases. Pay increases
conditioned upon seniority, length of
service, or work performed would not
have to be granted unless it is the em-
ployer’s policy or practice to do so
with respect to other employees on
‘‘leave without pay.’’ In such case, any
pay increase would be granted based on
the employee’s seniority, length of
service, work performed, etc., exclud-
ing the period of unpaid FMLA leave.
An employee is entitled to be restored
to a position with the same or equiva-
lent pay premiums, such as a shift dif-
ferential. If an employee departed from
a position averaging ten hours of over-
time (and corresponding overtime pay)
each week, an employee is ordinarily
entitled to such a position on return
from FMLA leave.

(2) Many employers pay bonuses in
different forms to employees for job-re-
lated performance such as for perfect
attendance, safety (absence of injuries
or accidents on the job) and exceeding
production goals. Bonuses for perfect
attendance and safety do not require
performance by the employee but rath-
er contemplate the absence of occur-
rences. To the extent an employee who
takes FMLA leave had met all the re-
quirements for either or both of these
bonuses before FMLA leave began, the
employee is entitled to continue this
entitlement upon return from FMLA
leave, that is, the employee may not be
disqualified for the bonus(es) for the
taking of FMLA leave. See § 825.220 (b)
and (c). A monthly production bonus,
on the other hand does require per-
formance by the employee. If the em-
ployee is on FMLA leave during any
part of the period for which the bonus
is computed, the employee is entitled
to the same consideration for the
bonus as other employees on paid or
unpaid leave (as appropriate). See para-
graph (d)(2) of this section.

(d) Equivalent Benefits. ‘‘Benefits’’ in-
clude all benefits provided or made
available to employees by an employer,
including group life insurance, health
insurance, disability insurance, sick
leave, annual leave, educational bene-
fits, and pensions, regardless of wheth-
er such benefits are provided by a prac-
tice or written policy of an employer
through an employee benefit plan as
defined in Section 3(3) of the Employee
Retirement Income Security Act of
1974, 29 U.S.C. 1002(3).

(1) At the end of an employee’s
FMLA leave, benefits must be resumed
in the same manner and at the same
levels as provided when the leave
began, and subject to any changes in
benefit levels that may have taken
place during the period of FMLA leave
affecting the entire workforce, unless
otherwise elected by the employee.
Upon return from FMLA leave, an em-
ployee cannot be required to requalify
for any benefits the employee enjoyed
before FMLA leave began (including
family or dependent coverages). For ex-
ample, if an employee was covered by a
life insurance policy before taking
leave but is not covered or coverage
lapses during the period of unpaid
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FMLA leave, the employee cannot be
required to meet any qualifications,
such as taking a physical examination,
in order to requalify for life insurance
upon return from leave. Accordingly,
some employers may find it necessary
to modify life insurance and other ben-
efits programs in order to restore em-
ployees to equivalent benefits upon re-
turn from FMLA leave, make arrange-
ments for continued payment of costs
to maintain such benefits during un-
paid FMLA leave, or pay these costs
subject to recovery from the employee
on return from leave. See § 825.213(b).

(2) An employee may, but is not enti-
tled to, accrue any additional benefits
or seniority during unpaid FMLA
leave. Benefits accrued at the time
leave began, however, (e.g., paid vaca-
tion, sick or personal leave to the ex-
tent not substituted for FMLA leave)
must be available to an employee upon
return from leave.

(3) If, while on unpaid FMLA leave,
an employee desires to continue life in-
surance, disability insurance, or other
types of benefits for which he or she
typically pays, the employer is re-
quired to follow established policies or
practices for continuing such benefits
for other instances of leave without
pay. If the employer has no established
policy, the employee and the employer
are encouraged to agree upon arrange-
ments before FMLA leave begins.

(4) With respect to pension and other
retirement plans, any period of unpaid
FMLA leave shall not be treated as or
counted toward a break in service for
purposes of vesting and eligibility to
participate. Also, if the plan requires
an employee to be employed on a spe-
cific date in order to be credited with a
year of service for vesting, contribu-
tions or participation purposes, an em-
ployee on unpaid FMLA leave on that
date shall be deemed to have been em-
ployed on that date. However, unpaid
FMLA leave periods need not be treat-
ed as credited service for purposes of
benefit accrual, vesting and eligibility
to participate.

(5) Employees on unpaid FMLA leave
are to be treated as if they continued
to work for purposes of changes to ben-
efit plans. They are entitled to changes
in benefits plans, except those which
may be dependent upon seniority or ac-

crual during the leave period, imme-
diately upon return from leave or to
the same extent they would have quali-
fied if no leave had been taken. For ex-
ample if the benefit plan is predicated
on a pre-established number of hours
worked each year and the employee
does not have sufficient hours as a re-
sult of taking unpaid FMLA leave, the
benefit is lost. (In this regard, § 825.209
addresses health benefits.)

(e) Equivalent Terms and Conditions of
Employment. An equivalent position
must have substantially similar duties,
conditions, responsibilities, privileges
and status as the employee’s original
position.

(1) The employee must be reinstated
to the same or a geographically proxi-
mate worksite (i.e., one that does not
involve a significant increase in com-
muting time or distance) from where
the employee had previously been em-
ployed. If the employee’s original
worksite has been closed, the employee
is entitled to the same rights as if the
employee had not been on leave when
the worksite closed. For example, if an
employer transfers all employees from
a closed worksite to a new worksite in
a different city, the employee on leave
is also entitled to transfer under the
same conditions as if he or she had con-
tinued to be employed.

(2) The employee is ordinarily enti-
tled to return to the same shift or the
same or an equivalent work schedule.

(3) The employee must have the same
or an equivalent opportunity for bo-
nuses, profit-sharing, and other similar
discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an em-
ployer from accommodating an em-
ployee’s request to be restored to a dif-
ferent shift, schedule, or position
which better suits the employee’s per-
sonal needs on return from leave, or to
offer a promotion to a better position.
However, an employee cannot be in-
duced by the employer to accept a dif-
ferent position against the employee’s
wishes.

(f) The requirement that an employee
be restored to the same or equivalent
job with the same or equivalent pay,
benefits, and terms and conditions of
employment does not extend to de
minimis or intangible, unmeasurable
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aspects of the job. However, restora-
tion to a job slated for lay-off when the
employee’s original position is not
would not meet the requirements of an
equivalent position.

§ 825.216 Are there any limitations on
an employer’s obligation to rein-
state an employee?

(a) An employee has no greater right
to reinstatement or to other benefits
and conditions of employment than if
the employee had been continuously
employed during the FMLA leave pe-
riod. An employer must be able to show
that an employee would not otherwise
have been employed at the time rein-
statement is requested in order to deny
restoration to employment. For exam-
ple:

(1) If an employee is laid off during
the course of taking FMLA leave and
employment is terminated, the em-
ployer’s responsibility to continue
FMLA leave, maintain group health
plan benefits and restore the employee
cease at the time the employee is laid
off, provided the employer has no con-
tinuing obligations under a collective
bargaining agreement or otherwise. An
employer would have the burden of
proving that an employee would have
been laid off during the FMLA leave
period and, therefore, would not be en-
titled to restoration.

(2) If a shift has been eliminated, or
overtime has been decreased, an em-
ployee would not be entitled to return
to work that shift or the original over-
time hours upon restoration. However,
if a position on, for example, a night
shift has been filled by another em-
ployee, the employee is entitled to re-
turn to the same shift on which em-
ployed before taking FMLA leave.

(b) If an employee was hired for a
specific term or only to perform work
on a discrete project, the employer has
no obligation to restore the employee
if the employment term or project is
over and the employer would not other-
wise have continued to employ the em-
ployee. On the other hand, if an em-
ployee was hired to perform work on a
contract, and after that contract pe-
riod the contract was awarded to an-
other contractor, the successor con-
tractor may be required to restore the

employee if it is a successor employer.
See § 825.107.

(c) In addition to the circumstances
explained above, an employer may
deny job restoration to salaried eligi-
ble employees (‘‘key employees,’’ as de-
fined in paragraph (c) of § 825.217) if
such denial is necessary to prevent sub-
stantial and grievous economic injury
to the operations of the employer; or
may delay restoration to an employee
who fails to provide a fitness for duty
certificate to return to work under the
conditions described in § 825.310.

(d) If the employee has been on a
workers’ compensation absence during
which FMLA leave has been taken con-
currently, and after 12 weeks of FMLA
leave the employee is unable to return
to work, the employee no longer has
the protections of FMLA and must
look to the workers’ compensation
statute or ADA for any relief or protec-
tions.

§ 825.217 What is a ‘‘key employee’’?
(a) A ‘‘key employee’’ is a salaried

FMLA-eligible employee who is among
the highest paid 10 percent of all the
employees employed by the employer
within 75 miles of the employee’s work-
site.

(b) The term ‘‘salaried’’ means ‘‘paid
on a salary basis,’’ as defined in 29 CFR
541.118. This is the Department of
Labor regulation defining employees
who may qualify as exempt from the
minimum wage and overtime require-
ments of the FLSA as executive, ad-
ministrative, and professional employ-
ees.

(c) A ‘‘key employee’’ must be
‘‘among the highest paid 10 percent’’ of
all the employees—both salaried and
non-salaried, eligible and ineligible—
who are employed by the employer
within 75 miles of the worksite.

(1) In determining which employees
are among the highest paid 10 percent,
year-to-date earnings are divided by
weeks worked by the employee (includ-
ing weeks in which paid leave was
taken). Earnings include wages, pre-
mium pay, incentive pay, and non-dis-
cretionary and discretionary bonuses.
Earnings do not include incentives
whose value is determined at some fu-
ture date, e.g., stock options, or bene-
fits or perquisites.
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(2) The determination of whether a
salaried employee is among the highest
paid 10 percent shall be made at the
time the employee gives notice of the
need for leave. No more than 10 percent
of the employer’s employees within 75
miles of the worksite may be ‘‘key em-
ployees.’’

§ 825.218 What does ‘‘substantial and
grievous economic injury’’ mean?

(a) In order to deny restoration to a
key employee, an employer must deter-
mine that the restoration of the em-
ployee to employment will cause ‘‘sub-
stantial and grievous economic injury’’
to the operations of the employer, not
whether the absence of the employee
will cause such substantial and griev-
ous injury.

(b) An employer may take into ac-
count its ability to replace on a tem-
porary basis (or temporarily do with-
out) the employee on FMLA leave. If
permanent replacement is unavoidable,
the cost of then reinstating the em-
ployee can be considered in evaluating
whether substantial and grievous eco-
nomic injury will occur from restora-
tion; in other words, the effect on the
operations of the company of reinstat-
ing the employee in an equivalent posi-
tion.

(c) A precise test cannot be set for
the level of hardship or injury to the
employer which must be sustained. If
the reinstatement of a ‘‘key employee’’
threatens the economic viability of the
firm, that would constitute ‘‘substan-
tial and grievous economic injury.’’ A
lesser injury which causes substantial,
long-term economic injury would also
be sufficient. Minor inconveniences and
costs that the employer would experi-
ence in the normal course of doing
business would certainly not constitute
‘‘substantial and grievous economic in-
jury.’’

(d) FMLA’s ‘‘substantial and grievous
economic injury’’ standard is different
from and more stringent than the
‘‘undue hardship’’ test under the ADA
(see, also § 825.702).

§ 825.219 What are the rights of a key
employee?

(a) An employer who believes that re-
instatement may be denied to a key
employee, must give written notice to

the employee at the time the employee
gives notice of the need for FMLA
leave (or when FMLA leave com-
mences, if earlier) that he or she quali-
fies as a key employee. At the same
time, the employer must also fully in-
form the employee of the potential
consequences with respect to reinstate-
ment and maintenance of health bene-
fits if the employer should determine
that substantial and grievous economic
injury to the employer’s operations
will result if the employee is reinstated
from FMLA leave. If such notice can-
not be given immediately because of
the need to determine whether the em-
ployee is a key employee, it shall be
given as soon as practicable after being
notified of a need for leave (or the com-
mencement of leave, if earlier). It is ex-
pected that in most circumstances
there will be no desire that an em-
ployee be denied restoration after
FMLA leave and, therefore, there
would be no need to provide such no-
tice. However, an employer who fails to
provide such timely notice will lose its
right to deny restoration even if sub-
stantial and grievous economic injury
will result from reinstatement.

(b) As soon as an employer makes a
good faith determination, based on the
facts available, that substantial and
grievous economic injury to its oper-
ations will result if a key employee
who has given notice of the need for
FMLA leave or is using FMLA leave is
reinstated, the employer shall notify
the employee in writing of its deter-
mination, that it cannot deny FMLA
leave, and that it intends to deny res-
toration to employment on completion
of the FMLA leave. It is anticipated
that an employer will ordinarily be
able to give such notice prior to the
employee starting leave. The employer
must serve this notice either in person
or by certified mail. This notice must
explain the basis for the employer’s
finding that substantial and grievous
economic injury will result, and, if
leave has commenced, must provide
the employee a reasonable time in
which to return to work, taking into
account the circumstances, such as the
length of the leave and the urgency of
the need for the employee to return.
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(c) If an employee on leave does not
return to work in response to the em-
ployer’s notification of intent to deny
restoration, the employee continues to
be entitled to maintenance of health
benefits and the employer may not re-
cover its cost of health benefit pre-
miums. A key employee’s rights under
FMLA continue unless and until the
employee either gives notice that he or
she no longer wishes to return to work,
or the employer actually denies rein-
statement at the conclusion of the
leave period.

(d) After notice to an employee has
been given that substantial and griev-
ous economic injury will result if the
employee is reinstated to employment,
an employee is still entitled to request
reinstatement at the end of the leave
period even if the employee did not re-
turn to work in response to the em-
ployer’s notice. The employer must
then again determine whether there
will be substantial and grievous eco-
nomic injury from reinstatement,
based on the facts at that time. If it is
determined that substantial and griev-
ous economic injury will result, the
employer shall notify the employee in
writing (in person or by certified mail)
of the denial of restoration.

§ 825.220 How are employees protected
who request leave or otherwise as-
sert FMLA rights?

(a) The FMLA prohibits interference
with an employee’s rights under the
law, and with legal proceedings or in-
quiries relating to an employee’s
rights. More specifically, the law con-
tains the following employee protec-
tions:

(1) An employer is prohibited from
interfering with, restraining, or deny-
ing the exercise of (or attempts to ex-
ercise) any rights provided by the Act.

(2) An employer is prohibited from
discharging or in any other way dis-
criminating against any person (wheth-
er or not an employee) for opposing or
complaining about any unlawful prac-
tice under the Act.

(3) All persons (whether or not em-
ployers) are prohibited from discharg-
ing or in any other way discriminating
against any person (whether or not an
employee) because that person has—

(i) Filed any charge, or has instituted
(or caused to be instituted) any pro-
ceeding under or related to this Act;

(ii) Given, or is about to give, any in-
formation in connection with an in-
quiry or proceeding relating to a right
under this Act;

(iii) Testified, or is about to testify,
in any inquiry or proceeding relating
to a right under this Act.

(b) Any violations of the Act or of
these regulations constitute interfer-
ing with, restraining, or denying the
exercise of rights provided by the Act.
‘‘Interfering with’’ the exercise of an
employee’s rights would include, for
example, not only refusing to authorize
FMLA leave, but discouraging an em-
ployee from using such leave. It would
also include manipulation by a covered
employer to avoid responsibilities
under FMLA, for example:

(1) transferring employees from one
worksite to another for the purpose of
reducing worksites, or to keep work-
sites, below the 50-employee threshold
for employee eligibility under the Act;

(2) changing the essential functions
of the job in order to preclude the tak-
ing of leave;

(3) reducing hours available to work
in order to avoid employee eligibility.

(c) An employer is prohibited from
discriminating against employees or
prospective employees who have used
FMLA leave. For example, if an em-
ployee on leave without pay would oth-
erwise be entitled to full benefits
(other than health benefits), the same
benefits would be required to be pro-
vided to an employee on unpaid FMLA
leave. By the same token, employers
cannot use the taking of FMLA leave
as a negative factor in employment ac-
tions, such as hiring, promotions or
disciplinary actions; nor can FMLA
leave be counted under ‘‘no fault’’ at-
tendance policies.

(d) Employees cannot waive, nor may
employers induce employees to waive,
their rights under FMLA. For example,
employees (or their collective bargain-
ing representatives) cannot ‘‘trade off’’
the right to take FMLA leave against
some other benefit offered by the em-
ployer. This does not prevent an em-
ployee’s voluntary and uncoerced ac-
ceptance (not as a condition of employ-
ment) of a ‘‘light duty’’ assignment
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while recovering from a serious health
condition (see § 825.702(d)). In such a cir-
cumstance the employee’s right to res-
toration to the same or an equivalent
position is available until 12 weeks
have passed within the 12-month pe-
riod, including all FMLA leave taken
and the period of ‘‘light duty.’’

(e) Individuals, and not merely em-
ployees, are protected from retaliation
for opposing (e.g., file a complaint
about) any practice which is unlawful
under the Act. They are similarly pro-
tected if they oppose any practice
which they reasonably believe to be a
violation of the Act or regulations.

Subpart C—How do Employees
Learn of Their FMLA Rights and
Obligations, and What Can an
Employer Require of an Em-
ployee?

§ 825.300 What posting requirements
does the Act place on employers?

(a) Every employer covered by the
FMLA is required to post and keep
posted on its premises, in conspicuous
places where employees are employed,
whether or not it has any ‘‘eligible’’
employees, a notice explaining the
Act’s provisions and providing informa-
tion concerning the procedures for fil-
ing complaints of violations of the Act
with the Wage and Hour Division. The
notice must be posted prominently
where it can be readily seen by employ-
ees and applicants for employment.
Employers may duplicate the text of
the notice contained in Appendix C of
this part, or copies of the required no-
tice may be obtained from local offices
of the Wage and Hour Division. The
poster and the text must be large
enough to be easily read and contain
fully legible text.

(b) An employer that willfully vio-
lates the posting requirement may be
assessed a civil money penalty by the
Wage and Hour Division not to exceed
$100 for each separate offense. Further-
more, an employer that fails to post
the required notice cannot take any
adverse action against an employee, in-
cluding denying FMLA leave, for fail-
ing to furnish the employer with ad-
vance notice of a need to take FMLA
leave.

(c) Where an employer’s workforce is
comprised of a significant portion of
workers who are not literate in
English, the employer shall be respon-
sible for providing the notice in a lan-
guage in which the employees are lit-
erate.

§ 825.301 What other notices to em-
ployees are required of employers
under the FMLA?

(a)(1) If an FMLA-covered employer
has any eligible employees and has any
written guidance to employees con-
cerning employee benefits or leave
rights, such as in an employee hand-
book, information concerning FMLA
entitlements and employee obligations
under the FMLA must be included in
the handbook or other document. For
example, if an employer provides an
employee handbook to all employees
that describes the employer’s policies
regarding leave, wages, attendance,
and similar matters, the handbook
must incorporate information on
FMLA rights and responsibilities and
the employer’s policies regarding the
FMLA. Informational publications de-
scribing the Act’s provisions are avail-
able from local offices of the Wage and
Hour Division and may be incorporated
in such employer handbooks or written
policies.

(2) If such an employer does not have
written policies, manuals, or hand-
books describing employee benefits and
leave provisions, the employer shall
provide written guidance to an em-
ployee concerning all the employee’s
rights and obligations under the
FMLA. This notice shall be provided to
employees each time notice is given
pursuant to paragraph (b), and in ac-
cordance with the provisions of that
paragraph. Employers may duplicate
and provide the employee a copy of the
FMLA Fact Sheet available from the
nearest office of the Wage and Hour Di-
vision to provide such guidance.

(b)(1) The employer shall also provide
the employee with written notice de-
tailing the specific expectations and
obligations of the employee and ex-
plaining any consequences of a failure
to meet these obligations. The written
notice must be provided to the em-
ployee in a language in which the em-
ployee is literate (see § 825.300(c)). Such
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