
806

29 CFR Ch. V (7–1–98 Edition)§ 825.300

while recovering from a serious health
condition (see § 825.702(d)). In such a cir-
cumstance the employee’s right to res-
toration to the same or an equivalent
position is available until 12 weeks
have passed within the 12-month pe-
riod, including all FMLA leave taken
and the period of ‘‘light duty.’’

(e) Individuals, and not merely em-
ployees, are protected from retaliation
for opposing (e.g., file a complaint
about) any practice which is unlawful
under the Act. They are similarly pro-
tected if they oppose any practice
which they reasonably believe to be a
violation of the Act or regulations.

Subpart C—How do Employees
Learn of Their FMLA Rights and
Obligations, and What Can an
Employer Require of an Em-
ployee?

§ 825.300 What posting requirements
does the Act place on employers?

(a) Every employer covered by the
FMLA is required to post and keep
posted on its premises, in conspicuous
places where employees are employed,
whether or not it has any ‘‘eligible’’
employees, a notice explaining the
Act’s provisions and providing informa-
tion concerning the procedures for fil-
ing complaints of violations of the Act
with the Wage and Hour Division. The
notice must be posted prominently
where it can be readily seen by employ-
ees and applicants for employment.
Employers may duplicate the text of
the notice contained in Appendix C of
this part, or copies of the required no-
tice may be obtained from local offices
of the Wage and Hour Division. The
poster and the text must be large
enough to be easily read and contain
fully legible text.

(b) An employer that willfully vio-
lates the posting requirement may be
assessed a civil money penalty by the
Wage and Hour Division not to exceed
$100 for each separate offense. Further-
more, an employer that fails to post
the required notice cannot take any
adverse action against an employee, in-
cluding denying FMLA leave, for fail-
ing to furnish the employer with ad-
vance notice of a need to take FMLA
leave.

(c) Where an employer’s workforce is
comprised of a significant portion of
workers who are not literate in
English, the employer shall be respon-
sible for providing the notice in a lan-
guage in which the employees are lit-
erate.

§ 825.301 What other notices to em-
ployees are required of employers
under the FMLA?

(a)(1) If an FMLA-covered employer
has any eligible employees and has any
written guidance to employees con-
cerning employee benefits or leave
rights, such as in an employee hand-
book, information concerning FMLA
entitlements and employee obligations
under the FMLA must be included in
the handbook or other document. For
example, if an employer provides an
employee handbook to all employees
that describes the employer’s policies
regarding leave, wages, attendance,
and similar matters, the handbook
must incorporate information on
FMLA rights and responsibilities and
the employer’s policies regarding the
FMLA. Informational publications de-
scribing the Act’s provisions are avail-
able from local offices of the Wage and
Hour Division and may be incorporated
in such employer handbooks or written
policies.

(2) If such an employer does not have
written policies, manuals, or hand-
books describing employee benefits and
leave provisions, the employer shall
provide written guidance to an em-
ployee concerning all the employee’s
rights and obligations under the
FMLA. This notice shall be provided to
employees each time notice is given
pursuant to paragraph (b), and in ac-
cordance with the provisions of that
paragraph. Employers may duplicate
and provide the employee a copy of the
FMLA Fact Sheet available from the
nearest office of the Wage and Hour Di-
vision to provide such guidance.

(b)(1) The employer shall also provide
the employee with written notice de-
tailing the specific expectations and
obligations of the employee and ex-
plaining any consequences of a failure
to meet these obligations. The written
notice must be provided to the em-
ployee in a language in which the em-
ployee is literate (see § 825.300(c)). Such
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specific notice must include, as appro-
priate:

(i) that the leave will be counted
against the employee’s annual FMLA
leave entitlement (see § 825.208);

(ii) any requirements for the em-
ployee to furnish medical certification
of a serious health condition and the
consequences of failing to do so (see
§ 825.305);

(iii) the employee’s right to sub-
stitute paid leave and whether the em-
ployer will require the substitution of
paid leave, and the conditions related
to any substitution;

(iv) any requirement for the em-
ployee to make any premium payments
to maintain health benefits and the ar-
rangements for making such payments
(see § 825.210), and the possible con-
sequences of failure to make such pay-
ments on a timely basis (i.e., the cir-
cumstances under which coverage may
lapse);

(v) any requirement for the employee
to present a fitness-for-duty certificate
to be restored to employment (see
§ 825.310);

(vi) the employee’s status as a ‘‘key
employee’’ and the potential con-
sequence that restoration may be de-
nied following FMLA leave, explaining
the conditions required for such denial
(see § 825.218);

(vii) the employee’s right to restora-
tion to the same or an equivalent job
upon return from leave (see §§ 825.214
and 825.604); and,

(viii) the employee’s potential liabil-
ity for payment of health insurance
premiums paid by the employer during
the employee’s unpaid FMLA leave if
the employee fails to return to work
after taking FMLA leave (see § 825.213).

(2) The specific notice may include
other information—e.g., whether the
employer will require periodic reports
of the employee’s status and intent to
return to work, but is not required to
do so. A prototype notice is contained
in Appendix D of this part, or may be
obtained from local offices of the De-
partment of Labor’s Wage and Hour Di-
vision, which employers may adapt for
their use to meet these specific notice
requirements.

(c) Except as provided in this sub-
paragraph, the written notice required
by paragraph (b) (and by subparagraph

(a)(2) where applicable) must be pro-
vided to the employee no less often
than the first time in each six-month
period that an employee gives notice of
the need for FMLA leave (if FMLA
leave is taken during the six-month pe-
riod). The notice shall be given within
a reasonable time after notice of the
need for leave is given by the em-
ployee—within one or two business
days if feasible. If leave has already
begun, the notice should be mailed to
the employee’s address of record.

(1) If the specific information pro-
vided by the notice changes with re-
spect to a subsequent period of FMLA
leave during the six-month period, the
employer shall, within one or two busi-
ness days of receipt of the employee’s
notice of need for leave, provide writ-
ten notice referencing the prior notice
and setting forth any of the informa-
tion in subparagraph (b) which has
changed. For example, if the initial
leave period were paid leave and the
subsequent leave period would be un-
paid leave, the employer may need to
give notice of the arrangements for
making premium payments.

(2)(i) Except as provided in subpara-
graph (ii), if the employer is requiring
medical certification or a ‘‘fitness-for-
duty’’ report, written notice of the re-
quirement shall be given with respect
to each employee notice of a need for
leave.

(ii) Subsequent written notification
shall not be required if the initial no-
tice in the six-months period and the
employer handbook or other written
documents (if any) describing the em-
ployer’s leave policies, clearly provided
that certification or a ‘‘fitness-for-
duty’’ report would be required (e.g., by
stating that certification would be re-
quired in all cases, by stating that cer-
tification would be required in all cases
in which leave of more than a specified
number of days is taken, or by stating
that a ‘‘fitness-for-duty’’ report would
be required in all cases for back inju-
ries for employees in a certain occupa-
tion). Where subsequent written notice
is not required, at least oral notice
shall be provided. (See § 825.305(a).)

(d) Employers are also expected to re-
sponsively answer questions from em-
ployees concerning their rights and re-
sponsibilities under the FMLA.
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(e) Employers furnishing FMLA-re-
quired notices to sensory impaired in-
dividuals must also comply with all ap-
plicable requirements under Federal or
State law.

(f) If an employer fails to provide no-
tice in accordance with the provisions
of this section, the employer may not
take action against an employee for
failure to comply with any provision
required to be set forth in the notice.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.302 What notice does an em-
ployee have to give an employer
when the need for FMLA leave is
foreseeable?

(a) An employee must provide the
employer at least 30 days advance no-
tice before FMLA leave is to begin if
the need for the leave is foreseeable
based on an expected birth, placement
for adoption or foster care, or planned
medical treatment for a serious health
condition of the employee or of a fam-
ily member. If 30 days notice is not
practicable, such as because of a lack
of knowledge of approximately when
leave will be required to begin, a
change in circumstances, or a medical
emergency, notice must be given as
soon as practicable. For example, an
employee’s health condition may re-
quire leave to commence earlier than
anticipated before the birth of a child.
Similarly, little opportunity for notice
may be given before placement for
adoption. Whether the leave is to be
continuous or is to be taken intermit-
tently or on a reduced schedule basis,
notice need only be given one time, but
the employee shall advise the employer
as soon as practicable if dates of sched-
uled leave change or are extended, or
were initially unknown.

(b) ‘‘As soon as practicable’’ means as
soon as both possible and practical,
taking into account all of the facts and
circumstances in the individual case.
For foreseeable leave where it is not
possible to give as much as 30 days no-
tice, ‘‘as soon as practicable’’ ordi-
narily would mean at least verbal noti-
fication to the employer within one or
two business days of when the need for
leave becomes known to the employee.

(c) An employee shall provide at
least verbal notice sufficient to make

the employer aware that the employee
needs FMLA-qualifying leave, and the
anticipated timing and duration of the
leave. The employee need not expressly
assert rights under the FMLA or even
mention the FMLA, but may only state
that leave is needed for an expected
birth or adoption, for example. The em-
ployer should inquire further of the
employee if it is necessary to have
more information about whether
FMLA leave is being sought by the em-
ployee, and obtain the necessary de-
tails of the leave to be taken. In the
case of medical conditions, the em-
ployer may find it necessary to inquire
further to determine if the leave is be-
cause of a serious health condition and
may request medical certification to
support the need for such leave (see
§ 825.305).

(d) An employer may also require an
employee to comply with the employ-
er’s usual and customary notice and
procedural requirements for requesting
leave. For example, an employer may
require that written notice set forth
the reasons for the requested leave, the
anticipated duration of the leave, and
the anticipated start of the leave. How-
ever, failure to follow such internal
employer procedures will not permit an
employer to disallow or delay an em-
ployee’s taking FMLA leave if the em-
ployee gives timely verbal or other no-
tice.

(e) When planning medical treat-
ment, the employee must consult with
the employer and make a reasonable
effort to schedule the leave so as not to
disrupt unduly the employer’s oper-
ations, subject to the approval of the
health care provider. Employees are or-
dinarily expected to consult with their
employers prior to the scheduling of
treatment in order to work out a treat-
ment schedule which best suits the
needs of both the employer and the em-
ployee. If an employee who provides
notice of the need to take FMLA leave
on an intermittent basis for planned
medical treatment neglects to consult
with the employer to make a reason-
able attempt to arrange the schedule of
treatments so as not to unduly disrupt
the employer’s operations, the em-
ployer may initiate discussions with
the employee and require the employee
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to attempt to make such arrange-
ments, subject to the approval of the
health care provider.

(f) In the case of intermittent leave
or leave on a reduced leave schedule
which is medically necessary, an em-
ployee shall advise the employer, upon
request, of the reasons why the inter-
mittent/reduced leave schedule is nec-
essary and of the schedule for treat-
ment, if applicable. The employee and
employer shall attempt to work out a
schedule which meets the employee’s
needs without unduly disrupting the
employer’s operations, subject to the
approval of the health care provider.

(g) An employer may waive employ-
ees’ FMLA notice requirements. In ad-
dition, an employer may not require
compliance with stricter FMLA notice
requirements where the provisions of a
collective bargaining agreement, State
law, or applicable leave plan allow less
advance notice to the employer. For
example, if an employee (or employer)
elects to substitute paid vacation leave
for unpaid FMLA leave (see § 825.207),
and the employer’s paid vacation leave
plan imposes no prior notification re-
quirements for taking such vacation
leave, no advance notice may be re-
quired for the FMLA leave taken in
these circumstances. On the other
hand, FMLA notice requirements
would apply to a period of unpaid
FMLA leave, unless the employer im-
poses lesser notice requirements on
employees taking leave without pay.

§ 825.303 What are the requirements
for an employee to furnish notice to
an employer where the need for
FMLA leave is not foreseeable?

(a) When the approximate timing of
the need for leave is not foreseeable, an
employee should give notice to the em-
ployer of the need for FMLA leave as
soon as practicable under the facts and
circumstances of the particular case. It
is expected that an employee will give
notice to the employer within no more
than one or two working days of learn-
ing of the need for leave, except in ex-
traordinary circumstances where such
notice is not feasible. In the case of a
medical emergency requiring leave be-
cause of an employee’s own serious
health condition or to care for a family
member with a serious health condi-

tion, written advance notice pursuant
to an employer’s internal rules and
procedures may not be required when
FMLA leave is involved.

(b) The employee should provide no-
tice to the employer either in person or
by telephone, telegraph, facsimile
(‘‘fax’’) machine or other electronic
means. Notice may be given by the em-
ployee’s spokesperson (e.g., spouse,
adult family member or other respon-
sible party) if the employee is unable
to do so personally. The employee need
not expressly assert rights under the
FMLA or even mention the FMLA, but
may only state that leave is needed.
The employer will be expected to ob-
tain any additional required informa-
tion through informal means. The em-
ployee or spokesperson will be expected
to provide more information when it
can readily be accomplished as a prac-
tical matter, taking into consideration
the exigencies of the situation.

§ 825.304 What recourse do employers
have if employees fail to provide
the required notice?

(a) An employer may waive employ-
ees’ FMLA notice obligations or the
employer’s own internal rules on leave
notice requirements.

(b) If an employee fails to give 30
days notice for foreseeable leave with
no reasonable excuse for the delay, the
employer may delay the taking of
FMLA leave until at least 30 days after
the date the employee provides notice
to the employer of the need for FMLA
leave.

(c) In all cases, in order for the onset
of an employee’s FMLA leave to be de-
layed due to lack of required notice, it
must be clear that the employee had
actual notice of the FMLA notice re-
quirements. This condition would be
satisfied by the employer’s proper post-
ing of the required notice at the work-
site where the employee is employed.
Furthermore, the need for leave and
the approximate date leave would be
taken must have been clearly foresee-
able to the employee 30 days in ad-
vance of the leave. For example,
knowledge that an employee would re-
ceive a telephone call about the avail-
ability of a child for adoption at some
unknown point in the future would not
be sufficient.
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§ 825.305 When must an employee pro-
vide medical certification to sup-
port FMLA leave?

(a) An employer may require that an
employee’s leave to care for the em-
ployee’s seriously-ill spouse, son,
daughter, or parent, or due to the em-
ployee’s own serious health condition
that makes the employee unable to
perform one or more of the essential
functions of the employee’s position, be
supported by a certification issued by
the health care provider of the em-
ployee or the employee’s ill family
member. An employer must give notice
of a requirement for medical certifi-
cation each time a certification is re-
quired; such notice must be written no-
tice whenever required by § 825.301. An
employer’s oral request to an employee
to furnish any subsequent medical cer-
tification is sufficient.

(b) When the leave is foreseeable and
at least 30 days notice has been pro-
vided, the employee should provide the
medical certification before the leave
begins. When this is not possible, the
employee must provide the requested
certification to the employer within
the time frame requested by the em-
ployer (which must allow at least 15
calendar days after the employer’s re-
quest), unless it is not practicable
under the particular circumstances to
do so despite the employee’s diligent,
good faith efforts.

(c) In most cases, the employer
should request that an employee fur-
nish certification from a health care
provider at the time the employee
gives notice of the need for leave or
within two business days thereafter,
or, in the case of unforeseen leave,
within two business days after the
leave commences. The employer may
request certification at some later date
if the employer later has reason to
question the appropriateness of the
leave or its duration.

(d) At the time the employer requests
certification, the employer must also
advise an employee of the anticipated
consequences of an employee’s failure
to provide adequate certification. The
employer shall advise an employee
whenever the employer finds a certifi-
cation incomplete, and provide the em-
ployee a reasonable opportunity to
cure any such deficiency.

(e) If the employer’s sick or medical
leave plan imposes medical certifi-
cation requirements that are less strin-
gent than the certification require-
ments of these regulations, and the em-
ployee or employer elects to substitute
paid sick, vacation, personal or family
leave for unpaid FMLA leave where au-
thorized (see § 825.207), only the employ-
er’s less stringent sick leave certifi-
cation requirements may be imposed.

§ 825.306 How much information may
be required in medical certifi-
cations of a serious health condi-
tion?

(a) DOL has developed an optional
form (Form WH–380, as revised) for em-
ployees’ (or their family members’) use
in obtaining medical certification, in-
cluding second and third opinions, from
health care providers that meets
FMLA’s certification requirements.
(See Appendix B to these regulations.)
This optional form reflects certifi-
cation requirements so as to permit
the health care provider to furnish ap-
propriate medical information within
his or her knowledge.

(b) Form WH–380, as revised, or an-
other form containing the same basic
information, may be used by the em-
ployer; however, no additional informa-
tion may be required. In all instances
the information on the form must re-
late only to the serious health condi-
tion for which the current need for
leave exists. The form identifies the
health care provider and type of medi-
cal practice (including pertinent spe-
cialization, if any), makes maximum
use of checklist entries for ease in
completing the form, and contains re-
quired entries for:

(1) A certification as to which part of
the definition of ‘‘serious health condi-
tion’’ (see § 825.114), if any, applies to
the patient’s condition, and the medi-
cal facts which support the certifi-
cation, including a brief statement as
to how the medical facts meet the cri-
teria of the definition.

(2)(i) The approximate date the seri-
ous health condition commenced, and
its probable duration, including the
probable duration of the patient’s
present incapacity (defined to mean in-
ability to work, attend school or per-
form other regular daily activities due
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to the serious health condition, treat-
ment therefor, or recovery therefrom)
if different.

(ii) Whether it will be necessary for
the employee to take leave intermit-
tently or to work on a reduced leave
schedule basis (i.e., part-time) as a re-
sult of the serious health condition (see
§ 825.117 and § 825.203), and if so, the
probable duration of such schedule.

(iii) If the condition is pregnancy or
a chronic condition within the meaning
of § 825.114(a)(2)(iii), whether the pa-
tient is presently incapacitated and the
likely duration and frequency of epi-
sodes of incapacity.

(3)(i)(A) If additional treatments will
be required for the condition, an esti-
mate of the probable number of such
treatments.

(B) If the patient’s incapacity will be
intermittent, or will require a reduced
leave schedule, an estimate of the prob-
able number and interval between such
treatments, actual or estimated dates
of treatment if known, and period re-
quired for recovery if any.

(ii) If any of the treatments referred
to in subparagraph (i) will be provided
by another provider of health services
(e.g., physical therapist), the nature of
the treatments.

(iii) If a regimen of continuing treat-
ment by the patient is required under
the supervision of the health care pro-
vider, a general description of the regi-
men (see § 825.114(b)).

(4) If medical leave is required for the
employee’s absence from work because
of the employee’s own condition (in-
cluding absences due to pregnancy or a
chronic condition), whether the em-
ployee:

(i) Is unable to perform work of any
kind;

(ii) Is unable to perform any one or
more of the essential functions of the
employee’s position, including a state-
ment of the essential functions the em-
ployee is unable to perform (see
§ 825.115), based on either information
provided on a statement from the em-
ployer of the essential functions of the
position or, if not provided, discussion
with the employee about the employ-
ee’s job functions; or

(iii) Must be absent from work for
treatment.

(5)(i) If leave is required to care for a
family member of the employee with a
serious health condition, whether the
patient requires assistance for basic
medical or personal needs or safety, or
for transportation; or if not, whether
the employee’s presence to provide psy-
chological comfort would be beneficial
to the patient or assist in the patient’s
recovery. The employee is required to
indicate on the form the care he or she
will provide and an estimate of the
time period.

(ii) If the employee’s family member
will need care only intermittently or
on a reduced leave schedule basis (i.e.,
part-time), the probable duration of
the need.

(c) If the employer’s sick or medical
leave plan requires less information to
be furnished in medical certifications
than the certification requirements of
these regulations, and the employee or
employer elects to substitute paid sick,
vacation, personal or family leave for
unpaid FMLA leave where authorized
(see § 825.207), only the employer’s less-
er sick leave certification require-
ments may be imposed.

§ 825.307 What may an employer do if
it questions the adequacy of a medi-
cal certification?

(a) If an employee submits a com-
plete certification signed by the health
care provider, the employer may not
request additional information from
the employee’s health care provider.
However, a health care provider rep-
resenting the employer may contact
the employee’s health care provider,
with the employee’s permission, for
purposes of clarification and authentic-
ity of the medical certification.

(1) If an employee is on FMLA leave
running concurrently with a workers’
compensation absence, and the provi-
sions of the workers’ compensation
statute permit the employer or the em-
ployer’s representative to have direct
contact with the employee’s workers’
compensation health care provider, the
employer may follow the workers’
compensation provisions.

(2) An employer who has reason to
doubt the validity of a medical certifi-
cation may require the employee to ob-
tain a second opinion at the employer’s
expense. Pending receipt of the second
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(or third) medical opinion, the em-
ployee is provisionally entitled to the
benefits of the Act, including mainte-
nance of group health benefits. If the
certifications do not ultimately estab-
lish the employee’s entitlement to
FMLA leave, the leave shall not be des-
ignated as FMLA leave and may be
treated as paid or unpaid leave under
the employer’s established leave poli-
cies. The employer is permitted to des-
ignate the health care provider to fur-
nish the second opinion, but the se-
lected health care provider may not be
employed on a regular basis by the em-
ployer. See also paragraphs (e) and (f)
of this section.

(b) The employer may not regularly
contract with or otherwise regularly
utilize the services of the health care
provider furnishing the second opinion
unless the employer is located in an
area where access to health care is ex-
tremely limited (e.g., a rural area
where no more than one or two doctors
practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s
and the employer’s designated health
care providers differ, the employer may
require the employee to obtain certifi-
cation from a third health care pro-
vider, again at the employer’s expense.
This third opinion shall be final and
binding. The third health care provider
must be designated or approved jointly
by the employer and the employee. The
employer and the employee must each
act in good faith to attempt to reach
agreement on whom to select for the
third opinion provider. If the employer
does not attempt in good faith to reach
agreement, the employer will be bound
by the first certification. If the em-
ployee does not attempt in good faith
to reach agreement, the employee will
be bound by the second certification.
For example, an employee who refuses
to agree to see a doctor in the specialty
in question may be failing to act in
good faith. On the other hand, an em-
ployer that refuses to agree to any doc-
tor on a list of specialists in the appro-
priate field provided by the employee
and whom the employee has not pre-
viously consulted may be failing to act
in good faith.

(d) The employer is required to pro-
vide the employee with a copy of the

second and third medical opinions,
where applicable, upon request by the
employee. Requested copies are to be
provided within two business days un-
less extenuating circumstances prevent
such action.

(e) If the employer requires the em-
ployee to obtain either a second or
third opinion the employer must reim-
burse an employee or family member
for any reasonable ‘‘out of pocket’’
travel expenses incurred to obtain the
second and third medical opinions. The
employer may not require the em-
ployee or family member to travel out-
side normal commuting distance for
purposes of obtaining the second or
third medical opinions except in very
unusual circumstances.

(f) In circumstances when the em-
ployee or a family member is visiting
in another country, or a family mem-
ber resides in another country, and a
serious health condition develops, the
employer shall accept a medical cer-
tification as well as second and third
opinions from a health care provider
who practices in that country.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.308 Under what circumstances
may an employer request subse-
quent recertifications of medical
conditions?

(a) For pregnancy, chronic, or perma-
nent/long-term conditions under con-
tinuing supervision of a health care
provider (as defined in § 825.114(a)(2)(ii),
(iii) or (iv)), an employer may request
recertification no more often than
every 30 days and only in connection
with an absence by the employee, un-
less:

(1) Circumstances described by the
previous certification have changed
significantly (e.g., the duration or fre-
quency of absences, the severity of the
condition, complications); or

(2) The employer receives informa-
tion that casts doubt upon the employ-
ee’s stated reason for the absence.

(b)(1) If the minimum duration of the
period of incapacity specified on a cer-
tification furnished by the health care
provider is more than 30 days, the em-
ployer may not request recertification
until that minimum duration has
passed unless one of the conditions set
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forth in paragraph (c)(1), (2) or (3) of
this section is met.

(2) For FMLA leave taken intermit-
tently or on a reduced leave schedule
basis, the employer may not request
recertification in less than the mini-
mum period specified on the certifi-
cation as necessary for such leave (in-
cluding treatment) unless one of the
conditions set forth in paragraph (c)(1),
(2) or (3) of this section is met.

(c) For circumstances not covered by
paragraphs (a) or (b) of this section, an
employer may request recertification
at any reasonable interval, but not
more often than every 30 days, unless:

(1) The employee requests an exten-
sion of leave;

(2) Circumstances described by the
previous certification have changed
significantly (e.g., the duration of the
illness, the nature of the illness, com-
plications); or

(3) The employer receives informa-
tion that casts doubt upon the continu-
ing validity of the certification.

(d) The employee must provide the
requested recertification to the em-
ployer within the time frame requested
by the employer (which must allow at
least 15 calendar days after the em-
ployer’s request), unless it is not prac-
ticable under the particular cir-
cumstances to do so despite the em-
ployee’s diligent, good faith efforts.

(e) Any recertification requested by
the employer shall be at the employ-
ee’s expense unless the employer pro-
vides otherwise. No second or third
opinion on recertification may be re-
quired.

§ 825.309 What notice may an employer
require regarding an employee’s in-
tent to return to work?

(a) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intent to return to work. The employ-
er’s policy regarding such reports may
not be discriminatory and must take
into account all of the relevant facts
and circumstances related to the indi-
vidual employee’s leave situation.

(b) If an employee gives unequivocal
notice of intent not to return to work,
the employer’s obligations under
FMLA to maintain health benefits
(subject to COBRA requirements) and

to restore the employee cease. How-
ever, these obligations continue if an
employee indicates he or she may be
unable to return to work but expresses
a continuing desire to do so.

(c) It may be necessary for an em-
ployee to take more leave than origi-
nally anticipated. Conversely, an em-
ployee may discover after beginning
leave that the circumstances have
changed and the amount of leave origi-
nally anticipated is no longer nec-
essary. An employee may not be re-
quired to take more FMLA leave than
necessary to resolve the circumstance
that precipitated the need for leave. In
both of these situations, the employer
may require that the employee provide
the employer reasonable notice (i.e.,
within two business days) of the
changed circumstances where foresee-
able. The employer may also obtain in-
formation on such changed cir-
cumstances through requested status
reports.

§ 825.310 Under what circumstances
may an employer require that an
employee submit a medical certifi-
cation that the employee is able (or
unable) to return to work (i.e., a
‘‘fitness-for-duty’’ report)?

(a) As a condition of restoring an em-
ployee whose FMLA leave was occa-
sioned by the employee’s own serious
health condition that made the em-
ployee unable to perform the employ-
ee’s job, an employer may have a uni-
formly-applied policy or practice that
requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for
such conditions to obtain and present
certification from the employee’s
health care provider that the employee
is able to resume work.

(b) If State or local law or the terms
of a collective bargaining agreement
govern an employee’s return to work,
those provisions shall be applied. Simi-
larly, requirements under the Ameri-
cans with Disabilities Act (ADA) that
any return-to-work physical be job-re-
lated and consistent with business ne-
cessity apply. For example, an attor-
ney could not be required to submit to
a medical examination or inquiry just
because her leg had been amputated.
The essential functions of an attor-
ney’s job do not require use of both
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legs; therefore such an inquiry would
not be job related. An employer may
require a warehouse laborer, whose
back impairment affects the ability to
lift, to be examined by an orthopedist,
but may not require this employee to
submit to an HIV test where the test is
not related to either the essential func-
tions of his/her job or to his/her impair-
ment.

(c) An employer may seek fitness-for-
duty certification only with regard to
the particular health condition that
caused the employee’s need for FMLA
leave. The certification itself need only
be a simple statement of an employee’s
ability to return to work. A health
care provider employed by the em-
ployer may contact the employee’s
health care provider with the employ-
ee’s permission, for purposes of clari-
fication of the employee’s fitness to re-
turn to work. No additional informa-
tion may be acquired, and clarification
may be requested only for the serious
health condition for which FMLA leave
was taken. The employer may not
delay the employee’s return to work
while contact with the health care pro-
vider is being made.

(d) The cost of the certification shall
be borne by the employee and the em-
ployee is not entitled to be paid for the
time or travel costs spent in acquiring
the certification.

(e) The notice that employers are re-
quired to give to each employee giving
notice of the need for FMLA leave re-
garding their FMLA rights and obliga-
tions (see § 825.301) shall advise the em-
ployee if the employer will require fit-
ness-for-duty certification to return to
work. If the employer has a handbook
explaining employment policies and
benefits, the handbook should explain
the employer’s general policy regard-
ing any requirement for fitness-for-
duty certification to return to work.
Specific notice shall also be given to
any employee from whom fitness-for-
duty certification will be required ei-
ther at the time notice of the need for
leave is given or immediately after
leave commences and the employer is
advised of the medical circumstances
requiring the leave, unless the employ-
ee’s condition changes from one that
did not previously require certification
pursuant to the employer’s practice or

policy. No second or third fitness-for-
duty certification may be required.

(f) An employer may delay restora-
tion to employment until an employee
submits a required fitness-for-duty cer-
tification unless the employer has
failed to provide the notices required
in paragraph (e) of this section.

(g) An employer is not entitled to
certification of fitness to return to
duty when the employee takes inter-
mittent leave as described in § 825.203.

(h) When an employee is unable to re-
turn to work after FMLA leave because
of the continuation, recurrence, or
onset of the employee’s or family mem-
ber’s serious health condition, thereby
preventing the employer from recover-
ing its share of health benefit premium
payments made on the employee’s be-
half during a period of unpaid FMLA
leave, the employer may require medi-
cal certification of the employee’s or
the family member’s serious health
condition. (See § 825.213(a)(3).) The cost
of the certification shall be borne by
the employee and the employee is not
entitled to be paid for the time or trav-
el costs spent in acquiring the certifi-
cation.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.311 What happens if an employee
fails to satisfy the medical certifi-
cation and/or recertification re-
quirements?

(a) In the case of foreseeable leave,
an employer may delay the taking of
FMLA leave to an employee who fails
to provide timely certification after
being requested by the employer to fur-
nish such certification ( i.e., within 15
calendar days, if practicable), until the
required certification is provided.

(b) When the need for leave is not
foreseeable, or in the case of recertifi-
cation, an employee must provide cer-
tification (or recertification) within
the time frame requested by the em-
ployer (which must allow at least 15
days after the employer’s request) or as
soon as reasonably possible under the
particular facts and circumstances. In
the case of a medical emergency, it
may not be practicable for an employee
to provide the required certification
within 15 calendar days. If an employee
fails to provide a medical certification
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within a reasonable time under the per-
tinent circumstances, the employer
may delay the employee’s continuation
of FMLA leave. If the employee never
produces the certification, the leave is
not FMLA leave.

(c) When requested by the employer
pursuant to a uniformly applied policy
for similarly-situated employees, the
employee must provide medical certifi-
cation at the time the employee seeks
reinstatement at the end of FMLA
leave taken for the employee’s serious
health condition, that the employee is
fit for duty and able to return to work
(see § 825.310(a)) if the employer has
provided the required notice (see
§ 825.301(c); the employer may delay
restoration until the certification is
provided. In this situation, unless the
employee provides either a fitness-for-
duty certification or a new medical
certification for a serious health condi-
tion at the time FMLA leave is con-
cluded, the employee may be termi-
nated. See also § 825.213(a)(3).

§ 825.312 Under what circumstances
may a covered employer refuse to
provide FMLA leave or reinstate-
ment to eligible employees?

(a) If an employee fails to give timely
advance notice when the need for
FMLA leave is foreseeable, the em-
ployer may delay the taking of FMLA
leave until 30 days after the date the
employee provides notice to the em-
ployer of the need for FMLA leave.
(See § 825.302.)

(b) If an employee fails to provide in
a timely manner a requested medical
certification to substantiate the need
for FMLA leave due to a serious health
condition, an employer may delay con-
tinuation of FMLA leave until an em-
ployee submits the certificate. (See
§§ 825.305 and 825.311.) If the employee
never produces the certification, the
leave is not FMLA leave.

(c) If an employee fails to provide a
requested fitness-for-duty certification
to return to work, an employer may
delay restoration until the employee
submits the certificate. (See §§ 825.310
and 825.311.)

(d) An employee has no greater right
to reinstatement or to other benefits
and conditions of employment than if
the employee had been continuously

employed during the FMLA leave pe-
riod. Thus, an employee’s rights to
continued leave, maintenance of health
benefits, and restoration cease under
FMLA if and when the employment re-
lationship terminates (e.g., layoff), un-
less that relationship continues, for ex-
ample, by the employee remaining on
paid FMLA leave. If the employee is re-
called or otherwise re-employed, an eli-
gible employee is immediately entitled
to further FMLA leave for an FMLA-
qualifying reason. An employer must
be able to show, when an employee re-
quests restoration, that the employee
would not otherwise have been em-
ployed if leave had not been taken in
order to deny restoration to employ-
ment. (See § 825.216.)

(e) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intention to return to work. (See
§ 825.309.) If an employee unequivocally
advises the employer either before or
during the taking of leave that the em-
ployee does not intend to return to
work, and the employment relationship
is terminated, the employee’s entitle-
ment to continued leave, maintenance
of health benefits, and restoration
ceases unless the employment relation-
ship continues, for example, by the em-
ployee remaining on paid leave. An em-
ployee may not be required to take
more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return
to work earlier than anticipated, the
employee shall provide the employer
two business days notice where fea-
sible; the employer is required to re-
store the employee once such notice is
given, or where such prior notice was
not feasible.

(f) An employer may deny restora-
tion to employment, but not the tak-
ing of FMLA leave and the mainte-
nance of health benefits, to an eligible
employee only under the terms of the
‘‘key employee’’ exemption. Denial of
reinstatement must be necessary to
prevent ‘‘substantial and grievous eco-
nomic injury’’ to the employer’s oper-
ations. The employer must notify the
employee of the employee’s status as a
‘‘key employee’’ and of the employer’s
intent to deny reinstatement on that
basis when the employer makes these
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determinations. If leave has started,
the employee must be given a reason-
able opportunity to return to work
after being so notified. (See § 825.219.)

(g) An employee who fraudulently ob-
tains FMLA leave from an employer is
not protected by FMLA’s job restora-
tion or maintenance of health benefits
provisions.

(h) If the employer has a uniformly-
applied policy governing outside or
supplemental employment, such a pol-
icy may continue to apply to an em-
ployee while on FMLA leave. An em-
ployer which does not have such a pol-
icy may not deny benefits to which an
employee is entitled under FMLA on
this basis unless the FMLA leave was
fraudulently obtained as in paragraph
(g) of this section.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

Subpart D—What Enforcement
Mechanisms Does FMLA Provide?

§ 825.400 What can employees do who
believe that their rights under
FMLA have been violated?

(a) The employee has the choice of:
(1) Filing, or having another person

file on his or her behalf, a complaint
with the Secretary of Labor, or

(2) Filing a private lawsuit pursuant
to section 107 of FMLA.

(b) If the employee files a private
lawsuit, it must be filed within two
years after the last action which the
employee contends was in violation of
the Act, or three years if the violation
was willful.

(c) If an employer has violated one or
more provisions of FMLA, and if justi-
fied by the facts of a particular case,
an employee may receive one or more
of the following: wages, employment
benefits, or other compensation denied
or lost to such employee by reason of
the violation; or, where no such tan-
gible loss has occurred, such as when
FMLA leave was unlawfully denied,
any actual monetary loss sustained by
the employee as a direct result of the
violation, such as the cost of providing
care, up to a sum equal to 12 weeks of
wages for the employee. In addition,
the employee may be entitled to inter-
est on such sum, calculated at the pre-
vailing rate. An amount equalling the

preceding sums may also be awarded as
liquidated damages unless such amount
is reduced by the court because the vio-
lation was in good faith and the em-
ployer had reasonable grounds for be-
lieving the employer had not violated
the Act. When appropriate, the em-
ployee may also obtain appropriate eq-
uitable relief, such as employment, re-
instatement and promotion. When the
employer is found in violation, the em-
ployee may recover a reasonable attor-
ney’s fee, reasonable expert witness
fees, and other costs of the action from
the employer in addition to any judg-
ment awarded by the court.

§ 825.401 Where may an employee file
a complaint of FMLA violations
with the Federal government?

(a) A complaint may be filed in per-
son, by mail or by telephone, with the
Wage and Hour Division, Employment
Standards Administration, U.S. De-
partment of Labor. A complaint may
be filed at any local office of the Wage
and Hour Division; the address and
telephone number of local offices may
be found in telephone directories.

(b) A complaint filed with the Sec-
retary of Labor should be filed within a
reasonable time of when the employee
discovers that his or her FMLA rights
have been violated. In no event may a
complaint be filed more than two years
after the action which is alleged to be
a violation of FMLA occurred, or three
years in the case of a willful violation.

(c) No particular form of complaint is
required, except that a complaint must
be reduced to writing and should in-
clude a full statement of the acts and/
or omissions, with pertinent dates,
which are believed to constitute the
violation.

§ 825.402 How is an employer notified
of a violation of the posting re-
quirement?

Section 825.300 describes the require-
ments for covered employers to post a
notice for employees that explains the
Act’s provisions. If a representative of
the Department of Labor determines
that an employer has committed a
willful violation of this posting re-
quirement, and that the imposition of
a civil money penalty for such viola-
tion is appropriate, the representative
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