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SUBCHAPTER G—SURFACE COAL MINING AND RECLAMA-
TION OPERATIONS PERMITS AND COAL EXPLORATION
SYSTEMS UNDER REGULATORY PROGRAMS

PART 772—REQUIREMENTS FOR
COAL EXPLORATION

Sec.
772.1 Scope and purpose.
772.10 Information collection.
772.11 Notice requirements for exploration

removing 250 tons of coal or less.
772.12 Permit requirements for exploration

removing more than 250 tons of coal, or
occurring on lands designated as unsuit-
able for surface coal mining operations.

772.13 Coal exploration compliance duties.
772.14 Commercial use or sale.
772.15 Public availability of information.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; 16 U.S.C. 470 et seq.; and Pub. L. 100–34.

SOURCE: 48 FR 40634, Sept. 8, 1983, unless
otherwise noted.

§ 772.1 Scope and purpose.

This part establishes the require-
ments and procedures applicable to
coal exploration operations on all lands
except for Federal lands subject to the
requirements of 43 CFR parts 3480–3487.

[48 FR 40634, Sept. 8, 1983, as amended at 48
FR 44779, Sept. 30, 1983]

§ 772.10 Information collection.

The information collection require-
ments contained in part 772 have been
approved by the Office of Management
and Budget under 44 U.S.C. 3507 and as-
signed clearance number 1029—0033.
The information is to be collected to
meet the requirements of section 512(a)
of the Act, which requires that coal ex-
ploration operations that substantially
disturb the natural land surface be con-
ducted in accordance with exploration
rules. This information will be used to
give the regulatory authority a suffi-
cient baseline upon which to assess the
impact of the proposed exploration op-
eration during the permanent regu-
latory program. The obligation to re-
spond is mandatory.

§ 772.11 Notice requirements for explo-
ration removing 250 tons of coal or
less.

(a) Any person who intends to con-
duct coal exploration operations out-
side a permit area during which 250
tons or less of coal will be removed,
shall, before conducting the explo-
ration, file with the regulatory author-
ity a written notice of intention to ex-
plore. Exploration which will take
place on lands designated as unsuitable
for surface coal mining operations
under subchapter F of this chapter,
shall be subject to the permitting re-
quirements under § 772.12. Exploration
conducted under a notice of intent
shall be subject to the requirements
prescribed under § 772.13.

(b) The notice shall include—
(1) The name, address, and telephone

number of the person seeking to ex-
plore;

(2) The name, address, and telephone
number of the person’s representative
who will be present at, and responsible
for, conducting the exploration activi-
ties;

(3) A narrative describing the pro-
posed exploration area or a map at a
scale of 1:24,000, or greater, showing the
proposed area of exploration and the
general location of drill holes and
trenches, existing and proposed roads,
occupied dwellings, topographic fea-
tures, bodies of surface water, and pipe-
lines;

(4) A statement of the period of in-
tended exploration; and

(5) A description of the method of ex-
ploration to be used and the practices
that will be followed to protect the en-
vironment and to reclaim the area
from adverse impacts of the explo-
ration activities in accordance with
the applicable requirements of part 815
of this chapter.

[48 FR 40634, Sept. 8, 1983, as amended at 53
FR 52949, Dec. 29, 1988]
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§ 772.12 Permit requirements for ex-
ploration removing more than 250
tons of coal, or occurring on lands
designated as unsuitable for surface
coal mining operations.

(a) Exploration permit. Any person
who intends to conduct coal explo-
ration outside a permit area during
which more than 250 tons of coal will
be removed or which will take place on
lands designated as unsuitable for sur-
face mining under subchapter F of this
chapter, shall, before conducting the
exploration, submit an application and
obtain written approval from the regu-
latory authority in an exploration per-
mit. Such exploration shall be subject
to the requirements prescribed under
§§ 772.13 and 772.14.

(b) Application information. Each ap-
plication for an exploration permit
shall contain, at a minimum, the fol-
lowing information:

(1) The name, address, and telephone
number of the applicant.

(2) The name, address and telephone
number of the applicant’s representa-
tive who will be present at, and respon-
sible for, conducting the exploration
activities.

(3) A narrative describing the pro-
posed exploration area.

(4) A narrative description of the
methods and equipment to be used to
conduct the exploration and reclama-
tion.

(5) An estimated timetable for con-
ducting and completing each phase of
the exploration and reclamation.

(6) The estimated amount of coal to
be removed and a description of the
methods to be used to determine the
amount.

(7) A statement of why extraction of
more than 250 tons of coal is necessary
for exploration.

(8) A description of—
(i) Cultural or historical resources

listed on the National Register of His-
toric Places;

(ii) Cultural or historical resources
known to be eligible for listing on the
National Register of Historic Places;
and

(iii) Known archeological resources
located within the proposed explo-
ration area.

(iv) Any other information which the
regulatory authority may require re-

garding known or unknown historic or
archeological resources.

(9) A description of any endangered
or threatened species listed pursuant
to the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.) identified within
the proposed exploration area.

(10) A description of the measures to
be used to comply with the applicable
requirements of part 815 of this chap-
ter.

(11) The name and address of the
owner of record of the surface land and
of the subsurface mineral estate of the
area to be explored.

(12) A map or maps at a scale of
1:24,000, or larger, showing the areas of
land to be disturbed by the proposed
exploration and reclamation. The map
shall specifically show existing roads,
occupied dwellings, topographic and
drainage features, bodies of surface
water, and pipelines; proposed loca-
tions of trenches, roads, and other ac-
cess routes and structures to be con-
structed; the location of proposed land
excavations; the location of explo-
ration holes or other drill holes or un-
derground openings; the location of ex-
cavated earth or waste-material dis-
posal areas; and the location of critical
habitats of any endangered or threat-
ened species listed pursuant to the En-
dangered Species Act of 1973 (16 U.S.C.
1531 et seq.).

(13) If the surface is owned by a per-
son other than the applicant, a descrip-
tion of the basis upon which the appli-
cant claims the right to enter that
land for the purpose of conducting ex-
ploration and reclamation.

(c) Public notice and opportunity to
comment. Public notice of the applica-
tion and opportunity to comment shall
be provided as follows:

(1) Within such time as the regu-
latory authority may designate, the
applicant shall provide public notice of
the filing of an administratively com-
plete application with the regulatory
authority in a newspaper of general
circulation in the county of the pro-
posed exploration area.

(2) The public notice shall state the
name and address of the person seeking
approval, the filing date of the applica-
tion, the address of the regulatory au-
thority where written comments on
the application may be submitted, the
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closing date of the comment period,
and a description of the area of explo-
ration.

(3) Any person having an interest
which is or may be adversely affected
shall have the right to file written
comments on the application within
reasonable time limits.

(d) Decisions on applications for explo-
ration. (1) The regulatory authority
shall act upon an administratively
complete application for a coal explo-
ration permit and any written com-
ments within a reasonable period of
time. The approval of a coal explo-
ration permit may be based only on a
complete and accurate application.

(2) The regulatory authority shall ap-
prove a complete and accurate applica-
tion for a coal exploration permit filed
in accordance with this part if it finds,
in writing, that the applicant has dem-
onstrated that the exploration and rec-
lamation described in the application
will—

(i) Be conducted in accordance with
this part, part 815 of this chapter, and
the applicable provisions of the regu-
latory program;

(ii) Not jeopardize the continued ex-
istence of an endangered or threatened
species listed pursuant to section 4 of
the Endangered Species Act of 1973 (16
U.S.C. 1533) or result in the destruction
or adverse modification of critical
habitat of those species; and

(iii) Not adversely affect any cultural
or historical resources listed on the
National Register of Historic Places,
pursuant to the National Historic Pres-
ervation Act, as amended (16 U.S.C.
Sec. 470 et seq., 1976, Supp. V), unless
the proposed exploration has been ap-
proved by both the regulatory author-
ity and the agency with jurisdiction
over such matters.

(3) Terms of approval issued by the
regulatory authority shall contain con-
ditions necessary to ensure that the ex-
ploration and reclamation will be con-
ducted in compliance with this part,
part 815 of this chapter, and the regu-
latory program.

(e) Notice and hearing. (1) The regu-
latory authority shall notify the appli-
cant, the appropriate local government
officials, and other commenters on the
application, in writing, of its decision
on the application. If the application is

disapproved, the notice to the appli-
cant shall include a statement of the
reason for disapproval. Public notice of
the decision on each application shall
be posted by the regulatory authority
at a public office in the vicinity of the
proposed exploration operations.

(2) Any person having an interest
which is or may be adversely affected
by a decision of the regulatory author-
ity pursuant to paragraph (e)(1) of this
section shall have the opportunity for
administrative and judicial review as
set forth in part 775 of this chapter.

[48 FR 40634, Sept. 8, 1983, as amended at 52
FR 4262, Feb. 10, 1987; 53 FR 52949, Dec. 29,
1988]

§ 772.13 Coal exploration compliance
duties.

(a) All coal exploration and reclama-
tion activities that substantially dis-
turb the natural land surface shall be
conducted in accordance with the coal
exploration requirements of this part,
part 815 of this chapter, the regulatory
program, and any exploration permit
term or condition imposed by the regu-
latory authority.

(b) Any person who conducts any coal
exploration in violation of the provi-
sions of this part, part 815 of this chap-
ter, the regulatory program, or any ex-
ploration permit term or condition im-
posed by the regulatory authority shall
be subject to the provisions of section
518 of the Act, subchapter L of this
chapter, and the applicable inspection
and enforcement provisions of the reg-
ulatory program.

§ 772.14 Commercial use or sale.
(a) Except as provided under

§§ 772.14(b) and 700.11(a)(5), any person
who intends to commercially use or
sell coal extracted during coal explo-
ration operations under an exploration
permit, shall first obtain a permit to
conduct surface coal mining operations
for those operations from the regu-
latory authority under parts 773
through 785 of this chapter.

(b) With the prior written approval of
the regulatory authority, no permit to
conduct surface coal mining operations
is required for the sale or commercial
use of coal extracted during explo-
ration operations if such sale or com-
mercial use is for coal testing purposes
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only. The person conducting the explo-
ration shall file an application for such
approval with the regulatory author-
ity. The application shall demonstrate
that the coal testing is necessary for
the development of a surface coal min-
ing and reclamation operation for
which a surface coal mining operations
permit application is to be submitted
in the near future, and that the pro-
posed commercial use or sale of coal
extracted during exploration oper-
ations is solely for the purpose of test-
ing the coal. The application shall con-
tain the following:

(1) The name of the testing firm and
the locations at which the coal will be
tested.

(2) If the coal will be sold directly to,
or commercially used directly by, the
intended end user, a statement from
the intended end user, or if the coal is
sold indirectly to the intended end user
through an agent or broker, a state-
ment from the agent or broker. The
statement shall include:

(i) The specific reason for the test,
including why the coal may be so dif-
ferent from the intended user’s other
coal supplies as to require testing;

(ii) The amount of coal necessary for
the test and why a lesser amount is not
sufficient; and

(iii) A description of the specific
tests that will be conducted.

(3) Evidence that sufficient reserves
of coal are available to the person con-
ducting exploration or its principals
for future commercial use or sale to
the intended end user, or agent or
broker of such user identified above, to
demonstrate that the amount of coal
to be removed is not the total reserve,
but is a sampling of a larger reserve.

(4) An explanation as to why other
means of exploration, such as core
drilling, are not adequate to determine
the quality of the coal and/or the feasi-
bility of developing a surface coal min-
ing operation.

[53 FR 52949, Dec. 29, 1988]

§ 772.15 Public availability of informa-
tion.

(a) Except as provided in paragraph
(b) of this section, all information sub-
mitted to the regulatory authority
under this part shall be made available
for public inspection and copying at

the local offices of the regulatory au-
thority closest to the exploration area.

(b) The regulatory authority shall
keep information confidential if the
person submitting it requests in writ-
ing, at the time of submission, that it
be kept confidential and the informa-
tion concerns trade secrets or is privi-
leged commercial or financial informa-
tion relating to the competitive rights
of the persons intending to conduct
coal exploration.

(c) Information requested to be held
as confidential under paragraph (b) of
this section shall not be made publicly
available until after notice and oppor-
tunity to be heard is afforded persons
both seeking and opposing disclosure of
the information.

PART 773—REQUIREMENTS FOR
PERMITS AND PERMIT PROCESSING

Sec.
773.1 Scope and purpose.
773.5 Definitions.
773.10 Information collection.
773.11 Requirements to obtain permits.
773.12 Regulatory coordination with re-

quirements under other laws.
773.13 Public participation in permit proc-

essing.
773.15 Review of permit applications.
773.17 Permit conditions.
773.19 Permit issuance and right of renewal.
773.20 Improvidently issued permits: Gen-

eral procedures.
773.21 Improvidently issued permits: Rescis-

sion procedures.
773.22 Verification of ownership or control

application information.
773.23 Review of ownership or control and

violation information.
773.24 Procedures for challenging ownership

or control links shown in AVS.
773.25 Standards for challenging ownership

or control links and the status of viola-
tions.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; 16 U.S.C. 1531 et seq.; 16 U.S.C. 661 et seq.;
16 U.S.C. 703 et seq.; 16 U.S.C. 668a; 16 U.S.C.
469 et seq.; 16 U.S.C. 470aa et seq.; and Pub. L.
100–34.

SOURCE: 48 FR 44391, Sept. 28, 1983, unless
otherwise noted.

§ 773.1 Scope and purpose.
This part provides minimum require-

ments for permits and permit proc-
essing and covers obtaining and review-
ing permits; coordinating with other
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laws; public participation; permit deci-
sion and notification; permit condi-
tions; and permit term and right of re-
newal.

§ 773.5 Definitions.
For purposes of this subchapter:
Applicant/Violator System or AVS

means the computer system main-
tained by OSM to identify ownership or
control links involving permit appli-
cants, permittees, and persons cited in
violation notices.

Federal violation notice means a viola-
tion notice issued by OSM or by an-
other agency or instrumentality of the
United States.

Owned or controlled and owns or con-
trols mean any one or a combination of
the relationships specified in para-
graphs (a) and (b) of this definition:

(a)(1) Being a permittee of a surface
coal mining operation;

(2) Based on instrument of ownership
or voting securities, owning of record
in excess of 50 percent of an entity; or

(3) Having any other relationship
which gives one person authority di-
rectly or indirectly to determine the
manner in which an applicant, an oper-
ator, or other entity conducts surface
coal mining operations.

(b) The following relationships are
presumed to constitute ownership or
control unless a person can dem-
onstrate that the person subject to the
presumption does not in fact have the
authority directly or indirectly to de-
termine the manner in which the rel-
evant surface coal mining operation is
conducted:

(1) Being an officer or director of an
entity;

(2) Being the operator of a surface
coal mining operation;

(3) Having the ability to commit the
financial or real property assets or
working resources of an entity;

(4) Being a general partner in a part-
nership;

(5) Based on the instruments of own-
ership or the voting securities of a cor-
porate entity, owning of record 10
through 50 percent of the entity; or

(6) Owning or controlling coal to be
mined by another person under a lease,
sublease or other contract and having
the right to receive such coal after
mining or having authority to deter-

mine the manner in which that person
or another person conducts a surface
coal mining operation.

Ownership or control link means any
relationship included in the definition
of Owned or controlled or Owns or con-
trols in this section or in the violations
review provisions of § 773.15(b) of this
part. It includes any relationship pre-
sumed to constitute ownership or con-
trol under the definition of Owned or
controlled or Owns or controls in this
section, unless such presumption has
been successfully rebutted under the
provisions of §§ 773.24 and 773.25 of this
part or under the provisions of part 775
of this chapter and § 773.25.

State violation notice means a viola-
tion notice issued by a State regu-
latory authority or by another agency
or instrumentality of State govern-
ment.

Violation notice means any written
notification from a governmental enti-
ty, whether by letter, memorandum,
judicial or administrative pleading, or
other written communication, of a vio-
lation of the Act; any Federal rule or
regulation promulgated pursuant
thereto; a State program; or any Fed-
eral or State law, rule, or regulation
pertaining to air or water environ-
mental protection in connection with a
surface coal mining operation. It in-
cludes, but is not limited to, a notice of
violation; an imminent harm cessation
order; a failure-to-abate cessation
order; a final order, bill, or demand let-
ter pertaining to a delinquent civil
penalty; a bill or demand letter per-
taining to delinquent abandoned mine
reclamation fees; and a notice of bond
forfeiture, where one or more viola-
tions upon which the forfeiture was
based have not been corrected.

[53 FR 38890, Oct. 3, 1988 as amended at 53 FR
44145, Nov. 1, 1988; 53 FR 44694, Nov. 4, 1988; 59
FR 54352, Oct. 28, 1994; 62 FR 19458, Apr. 21,
1997]

§ 773.10 Information collection.

(a) The collections of information
contained in 30 CFR part 773 have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1029–
0041. The information will be used by
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the regulatory authorities in proc-
essing applications. Response is re-
quired to obtain a benefit in accord-
ance with 30 U.S.C. 1201 et seq.

(b) Public reporting burden for this
collection of information is estimated
to average four and one-half hours per
response, including the time for re-
viewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate to OSM Informa-
tion Collection Clearance Officer,
Room 640 NC, 1951 Constitution Ave.,
Washington, DC 20240; and the Office of
Management and Budget, Paperwork
Reduction Project (1029–0041), Wash-
ington, DC 20503.

[59 FR 54352, Oct. 28, 1994]

§ 773.11 Requirements to obtain per-
mits.

(a) All operations. On and after 8
months from the effective date of a
permanent regulatory program within
a State, no person shall engage in or
carry out any surface coal mining oper-
ations, unless such person has first ob-
tained a permit issued by the regu-
latory authority except as provided for
in paragraph (b) of this section. A per-
mittee need not renew the permit if no
surface coal mining operations will be
conducted under the permit and solely
reclamation activities remain to be
done. Obligations established under a
permit continue until completion of
surface coal mining and reclamation
operations, regardless of whether the
authorization to conduct surface coal
mining operations has expired or has
been terminated, revoked, or sus-
pended.

(b) Continuation of initial program op-
erations. (1) If a State program receives
final disapproval under part 732 of this
chapter, including judicial review of
the disapproval, existing surface coal
mining and reclamation operations
may continue pursuant to the provi-
sions of subchapter B of this chapter
and section 502 of the Act until promul-
gation of a complete Federal program
for the State. During this period, no
new permits for surface coal mining
and reclamation operations shall be
issued by the State. Permits that lapse

during this period may continue in full
force and effect within the specified
permit area until promulgation of a
Federal program for the State.

(2) Except for coal preparation plants
separately authorized to operate under
30 CFR 785.21(e), a person conducting
surface coal mining operations, under a
permit issued or amended by the regu-
latory authority in accordance with
the requirements of section 502 of the
Act, may conduct such operations be-
yond the period prescribed in para-
graph (a) of this section if—

(i) Not later than 2 months following
the effective date of a permanent regu-
latory program, regardless of litigation
contesting that program, an applica-
tion for a permanent regulatory pro-
gram permit is filed for any operation
to be conducted after the expiration of
8 months from such effective date in
accordance with the provisions of the
regulatory program;

(ii) The regulatory authority has not
yet rendered an initial administrative
decision approving or disapproving the
permit; and

(iii) The surface coal mining and rec-
lamation operation is conducted in
compliance with the requirements of
the Act, subchapter B of this chapter,
applicable State statutes and regula-
tions, and all terms and conditions of
the initial program authorization or
permit.

(3) No new initial program permits
may be issued after the effective date
of a State program unless the applica-
tion was received prior to such date.

(c) Continued operations under Federal
program permits. (1) A permit issued by
the Director pursuant to a Federal pro-
gram for a State shall be valid under
any superseding State program ap-
proved by the Secretary.

(2) The Federal permittee shall have
the right to apply to the State regu-
latory authority for a State permit to
supersede the Federal permit.

(3) The State regulatory authority
may review a permit issued pursuant
to the superseded Federal program to
determine that the requirements of the
Act and the approved State program
are not violated by the Federal permit,
and to the extent that the approved
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State program contains additional re-
quirements not contained in the Fed-
eral program for the State, the State
regulatory authority shall—

(i) Inform the permittee in writing;
(ii) Provide the permittee an oppor-

tunity for a hearing;
(iii) Provide the permittee a reason-

able opportunity to resubmit the per-
mit application in whole or in part, as
appropriate; and

(iv) Provide the permittee a reason-
able time to conform ongoing surface
coal mining and reclamation oper-
ations to the requirements of the State
program.

(d) Continued operations under State
program permits. (1) A permit issued
pursuant to a previously approved or
conditionally approved State program
shall be valid under a superseding Fed-
eral program.

(2) Immediately following promulga-
tion of a Federal program, the Director
shall review the permits issued under
the previously approved State program
to determine that the requirements of
the Act, this chapter, and the Federal
program are not violated. If the Direc-
tor determines that a permit was
granted contrary to the requirments of
this Act, the Director shall—

(i) Inform the permittee in writing;
(ii) Provide the permittee an oppor-

tunity for a hearing;
(iii) Provide the permittee a reason-

able opportunity to resubmit the per-
mit application in whole or in part, as
appropriate; and

(iv) Provide the permittee a reason-
able time to conform ongoing surface
coal mining and reclamation oper-
ations to the requirements of the Fed-
eral program, as prescribed in the Fed-
eral program for the State.

[48 FR 44391, Sept. 28, 1983, as amended at 53
FR 11607, Apr. 7, 1988; 54 FR 13823, Apr. 5,
1989]

§ 773.12 Regulatory coordination with
requirements under other laws.

Each regulatory program shall, to
avoid duplication, provide for the co-
ordination of review and issuance of
permits for surface coal mining and
reclamation operations with applicable
requirements of the Endangered Spe-
cies Act of 1973, as amended (16 U.S.C.
1531 et seq.); the Fish and Wildlife Co-

ordination Act, as amended (16 U.S.C.
661 et seq.); the Migratory Bird Treaty
Act of 1918, as amended (16 U.S.C. 703 et
seq.); The National Historic Preserva-
tion Act of 1966, as amended (16 U.S.C.
470 et seq.); the Bald Eagle Protection
Act, as amended (16 U.S.C. 668a); for
Federal programs only, the Archeo-
logical and Historic Preservation Act
of 1974 (16 U.S.C. 469 et seq.); and the Ar-
chaeological Resources Protection Act
of 1979 (16 U.S.C. 470aa et seq.) where
Federal and Indian lands covered by
that Act are involved.

[52 FR 4262, Feb. 10, 1987]

§ 773.13 Public participation in permit
processing.

(a) Filing and public notice. (1) Upon
submission of an administratively
complete application, an applicant for
a permit, significant revision of a per-
mit under § 774.13, or renewal of a per-
mit under § 774.15, shall place an adver-
tisement in a local newspaper of gen-
eral circulation in the locality of the
proposed surface coal mining and rec-
lamation operation at least once a
week for four consecutive weeks. A
copy of the advertisement as it will ap-
pear in the newspaper shall be sub-
mitted to the regulatory authority.
The advertisement shall contain, at a
minimum, the following:

(i) The name and business address of
the applicant.

(ii) A map or description which clear-
ly shows or describes the precise loca-
tion and boundaries of the proposed
permit area and is sufficient to enable
local residents to readily identify the
proposed permit area. It may include
towns, bodies of water, local land-
marks, and any other information
which would identify the location. If a
map is used, it shall indicate the north
direction.

(iii) The location where a copy of the
application is available for public in-
spection.

(iv) The name and address of the reg-
ulatory authority where written com-
ments, objections, or requests for infor-
mal conferences on the application
may be submitted under paragraphs (b)
and (c) of this section.

(v) If an applicant seeks a permit to
mine within 100 feet of the outside
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right-of-way of a public road or to relo-
cate or close a public road, except
where public notice and hearing have
previously been provided for this par-
ticular part of the road in accordance
with § 761.12(d) of this chapter; a con-
cise statement describing the public
road, the particular part to be relo-
cated or closed, and the approximate
timing and duration of the relocation
or closing.

(vi) If the application includes a re-
quest for an experimental practice
under § 785.13, a statement indicating
that an experimental practice is re-
quested and identifying the regulatory
provisions for which a variance is re-
quested.

(2) The applicant shall make an ap-
plication for a permit, significant revi-
sion under § 774.13, or renewal of a per-
mit under § 774.15 available for the pub-
lic to inspect and copy by filing a full
copy of the application with the re-
corder at the courthouse of the county
where the mining is proposed to occur,
or an accessible public office approved
by the regulatory authority. This copy
of the application need not include
confidential information exempt from
disclosure under paragraph (d) of this
section. The application required by
this paragraph shall be filed by the
first date of newspaper advertisement
of the application. The applicant shall
file any changes to the application
with the public office at the same time
the change is submitted to the regu-
latory authority.

(3) Upon receipt of an administra-
tively complete application for a per-
mit, a significant revision to a permit
under § 774.13, or a renewal of a permit
under § 774.15, the regulatory authority
shall issue written notification indi-
cating the applicant’s intention to
mine the described tract of land, the
application number or other identifier,
the location where the copy of the ap-
plication may be inspected, and the lo-
cation where comments on the applica-
tion may be submitted. The notifica-
tion shall be sent to—

(i) Local governmental agencies with
jurisdiction over or an interest in the
area of the proposed surface coal min-
ing and reclamation operation, includ-
ing but not limited to planning agen-

cies, sewage and water treatment au-
thorities, water companies; and

(ii) All Federal or State govern-
mental agencies with authority to
issue permits and licenses applicable to
the proposed surface coal mining and
reclamation operation and which are
part of the permit coordinating process
developed in accordance with section
503(a)(6) or section 504(h) of the Act, or
§ 773.12; or those agencies with an inter-
est in the proposed operation, includ-
ing the U.S. Department of Agriculture
Soil Conservation Service district of-
fice, the local U.S. Army Corps of Engi-
neers district engineer, the National
Park Service, State and Federal fish
and wildlife agencies, and the historic
preservation officer.

(b) Comments and objections on permit
applications. (1) Within a reasonable
time established by the regulatory au-
thority, written comments or objec-
tions on an application for a permit,
significant revision to a permit under
§ 774.13, or renewal of a permit under
§ 774.15 may be submitted to the regu-
latory authority by public entities no-
tified under paragraph (a)(3) of this sec-
tion with respect to the effects of the
proposed mining operations on the en-
vironment within their areas of respon-
sibility.

(2) Written objections to an applica-
tion for a permit, significant revision
to a permit under § 774.13, or renewal of
a permit under § 774.15 may be sub-
mitted to the regulatory authority by
any person having an interest which is
or may be adversely affected by the de-
cision on the application, or by an offi-
cer or head of any Federal, State, or
local government agency or authority,
within 30 days after the last publica-
tion of the newspaper notice required
by paragraph (a) of this section.

(3) The regulatory authority shall
upon receipt of such written comments
or objections—

(i) Transmit a copy of the comments
or objections to the applicants; and

(ii) File a copy for public inspection
at the same public office where the ap-
plication is filed.

(c) Informal conferences. (1) Any per-
son having an interest which is or may
be adversely affected by the decision
on the application, or an officer or a
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head of a Federal, State, or local gov-
ernment agency, may request in writ-
ing that the regulatory authority hold
an informal conference on the applica-
tion for a permit, significant revision
to a permit under § 774.13, or renewal of
a permit under § 774.15. The request
shall—

(i) Briefly summarize the issues to be
raised by the requestor at the con-
ference;

(ii) State whether the requestor de-
sires to have the conference conducted
in the locality of the proposed oper-
ation; and

(iii) Be filed with the regulatory au-
thority no later than 30 days after the
last publication of the newspaper ad-
vertisement required under paragraph
(a) of this section.

(2) Except as provided in paragraph
(c)(3) of this section, if an informal
conference is requested in accordance
with paragraph (c)(1) of this section,
the regulatory authority shall hold an
informal conference within a reason-
able time following the receipt of the
request. The informal conference shall
be conducted as follows:

(i) If requested under paragraph
(c)(1)(ii) of this section, it shall be held
in the locality of the proposed surface
coal mining and reclamation oper-
ation.

(ii) The date, time, and location of
the informal conference shall be sent
to the applicant and other parties to
the conference and advertised by the
regulatory authority in a newspaper of
general circulation in the locality of
the proposed surface coal mining and
reclamation operation at least 2 weeks
before the scheduled conference.

(iii) If requested in writing by a con-
ference requestor at a reasonable time
before the conference, the regulatory
authority may arrange with the appli-
cant to grant parties to the conference
access to the proposed permit area and,
to the extent that the applicant has
the right to grant access to it, to the
adjacent area prior to the established
date of the conference for the purpose
of gathering information relevant to
the conference.

(iv) The requirements of section 5 of
the Administrative Procedure Act, as
amended (5 U.S.C. 554), shall not apply
to the conduct of the informal con-

ference. The conference shall be con-
ducted by a representative of the regu-
latory authority, who may accept oral
or written statements and any other
relevant information from any party to
the conference. An electronic or steno-
graphic record shall be made of the
conference, unless waived by all the
parties. The record shall be maintained
and shall be accessible to the parties of
the conference until final release of the
applicant’s performance bond or other
equivalent guarantee pursuant to sub-
chapter J of this chapter.

(3) If all parties requesting the infor-
mal conference withdraw their request
before the conference is held, the infor-
mal conference may be canceled.

(4) Informal conference held in ac-
cordances with this section may be
used by the regulatory authority as the
public hearing required under § 761.12(d)
of this chapter on proposed relocation
or closing of public roads.

(d) Public availability of permit applica-
tions—(1) General availability. Except as
provided in paragraph (d)(2) or (d)(3) of
this section, all applications for per-
mits; revisions; renewals; and trans-
fers, assignments or sales of permit
rights on file with the regulatory au-
thority shall be available, at reason-
able times, for public inspection and
copying.

(2) Limited availability. Except as pro-
vided in paragraph (d)(3)(i) of this sec-
tion, information pertaining to coal
seams, test borings, core samplings, or
soil samples in an application shall be
made available to any person with an
interest which is or may be adversely
affected. Information subject to this
paragraph shall be made available to
the public when such information is re-
quired to be on public file pursuant to
State law.

(3) Confidentiality. The regulatory au-
thority shall provide procedures, in-
cluding notice and opportunity to be
heard for persons both seeking and op-
posing disclosure, to ensure confiden-
tiality of qualified confidential infor-
mation, which shall be clearly identi-
fied by the applicant and submitted
separately from the remainder of the
application. Confidential information
is limited to—
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(i) Information that pertains only to
the analysis of the chemical and phys-
ical properties of the coal to be mined,
except information on components of
such coal which are potentially toxic
in the environment;

(ii) Information required under sec-
tion 508 of the Act that is not on public
file pursuant to State law and that the
applicant has requested in writing to
be held confidential;

(iii) Information on the nature and
location of archeological resources on
public land and Indian land as required
under the Archeological Resources Pro-
tection Act of 1979 (Pub. L. 96–95, 93
Stat. 721, 16 U.S.C. 470).

§ 773.15 Review of permit applications.
(a) General. (1) The regulatory au-

thority shall review the application for
a permit, revision, or renewal; written
comments and objections submitted;
and records of any informal conference
or hearing held on the application and
issue a written decision, within a rea-
sonable time set by the regulatory au-
thority, either granting, requiring
modification of, or denying the appli-
cation. If an informal conference is
held under § 773.13(c), the decision shall
be made within 60 days of the close of
the conference, unless a later time is
necessary to provide an opportunity for
a hearing under paragraph (b)(2) of this
section.

(2) The applicant for a permit or revi-
sion of a permit shall have the burden
of establishing that his application is
in compliance with all the require-
ments of the regulatory program.

(b) Review of violations. (1) Based on a
review of all reasonably available in-
formation concerning violation notices
involving either the applicant or any
person owned or controlled by the ap-
plicant, including information ob-
tained pursuant to §§ 773.22, 773.23,
778.13, and 778.14 of this chapter, the
regulatory authority may not issue the
permit if any surface coal mining and
reclamation operation owned or con-
trolled by the applicant is currently in
violation of the Act, any Federal rule
or regulation promulgated pursuant
thereto, a State program, or any Fed-
eral or State law, rule, or regulation
pertaining to air or water environ-
mental protection. In the absence of a

failure-to-abate cessation order, the
regulatory authority may presume
that a notice of violation issued pursu-
ant to § 843.12 of this chapter or under
a Federal or State program is being
corrected to the satisfaction of the
agency with jurisdiction over the viola-
tion where the abatement period for
the notice of violation has not yet ex-
pired and where, as part of the viola-
tion information provided pursuant to
§ 778.14 of this chapter, the applicant
has provided certification that the vio-
lation is in the process of being so cor-
rected. This presumption does not
apply where evidence to the contrary is
set forth in the permit application, or
where the notice of violation is issued
for nonpayment of abandoned mine
land reclamation fees or civil pen-
alties. If a current violation exists, the
regulatory authority must require the
applicant or any person owned or con-
trolled by the applicant, before the
issuance of the permit, to either:

(i) Submit to the regulatory proof
that the current violation has been or
is in the process of being corrected to
the satisfaction of the agency that has
jurisdiction over the violation; or

(ii) Establish for the regulatory au-
thority that the applicant, or any per-
son owned or controlled by the appli-
cant, has filed and is presently pur-
suing, in good faith, a direct adminis-
trative or judicial appeal to contest the
validity of the current violation. If the
initial judicial review authority under
§ 775.13 of this chapter affirms the vio-
lation, then the applicant must, within
30 days of the judicial action, submit
the proof required under paragraph
(b)(1)(i) of this section.

(2) Any permit that is issued on the
basis of a presumption supported by
certification under § 778.14 of this chap-
ter that a violation is in the process of
being corrected, on the basis of proof
submitted under paragraph (b)(1)(i) of
this section that a violation is in the
process of being corrected, or pending
the outcome of an appeal described in
paragraph (b)(1)(ii) of this section,
must be issued conditionally.

(3) If the regulatory authority makes
a finding that the applicant, or the op-
erator specified in the application, con-
trols or has controlled surface coal
mining and reclamation operations
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with a demonstrated pattern of willful
violations of the Act of such nature
and duration, and with resulting irrep-
arable damage to the environment as
to indicate an intent not to comply
with the Act, no permit may be issued.
Before such a finding becomes final,
the applicant or operator must be af-
forded an opportunity for an adjudica-
tory hearing on the determination as
provided for in § 775.11 of this chapter.

(4)(i) Subsequent to October 24, 1992,
the prohibitions of paragraph (b) of
this section regarding the issuance of a
new permit do not apply to any viola-
tion that:

(A) Occurs after that date;
(B) Is unabated; and
(C) Results from an unanticipated

event or condition that arises from a
surface coal mining and reclamation
operation on lands that are eligible for
remining under a permit:

(1) Issued before September 30, 1994,
or any renewals thereof; and

(2) Held by the person making appli-
cation for the new permit.

(ii) For permits issued under § 785.25
of this chapter, an event or condition
will be presumed to be unanticipated
for the purposes of this paragraph if it:

(A) Arose after permit issuance;
(B) Was related to prior mining; and
(C) Was not identified in the permit.
(c) Written findings for permit applica-

tion approval. No permit application or
application for a significant revision of
a permit shall be approved unless the
application affirmatively demonstrates
and the regulatory authority finds, in
writing, on the basis of information set
forth in the application or from infor-
mation otherwise available that is doc-
umented in the approval, the following:

(1) The application is complete and
accurate and the applicant has com-
plied with all requirements of the Act
and the regulatory program.

(2) The applicant has demonstrated
that reclamation as required by the
Act and the regulatory program can be
accomplished under the reclamation
plan contained in the permit applica-
tion.

(3) The proposed permit area is—
(i) Not within an area under study or

administrative proceedings under a pe-
tition, filed pursuant to parts 764 and
769 of this chapter, to have an area des-

ignated as unsuitable for surface coal
mining operations, unless the applicant
demonstrates that before January 4,
1977, he has made substantial legal and
financial commitments in relation to
the operation covered by the permit
application; or

(ii) Not within an area designated as
unsuitable for mining pursuant to
parts 762, 764, and 769 of this chapter or
subject to the prohibitions or limita-
tions of §§ 761.11 and 761.12 of this chap-
ter.

(4) For mining operations where the
private mineral estate to be mined has
been severed from the private surface
estate, the applicant has submitted to
the regulatory authority the docu-
mentation required under § 778.15(b) of
this chapter.

(5) The regulatory authority has
made an assessment of the probable cu-
mulative impacts of all anticipated
coal mining on the hydrologic balance
in the cumulative impact area and has
determined that the proposed oper-
ation has been designed to prevent ma-
terial damage to the hydrologic bal-
ance outside the permit area.

(6) The applicant has demonstrated
that any existing structure will comply
with § 701.11(d), and the applicable per-
formance standards of subchapter B or
K of this chapter.

(7) The applicant has paid all rec-
lamation fees from previous and exist-
ing operations as required by sub-
chapter R of this chapter.

(8) The applicant has satisfied the ap-
plicable requirements of part 785 of this
chapter.

(9) The applicant has, if applicable,
satisfied the requirements for approval
of a long-term, intensive agricultural
postmining land use, in accordance
with the requirements of § 816.111(d) or
§ 817.111(d).

(10) The operation would not affect
the continued existence of endangered
or threatened species or result in de-
struction or adverse modification of
their critical habitats, as determined
under the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.).

(11) The regulatory authority has
taken into account the effect of the
proposed permitting action on prop-
erties listed on and eligible for listing
on the National Register of Historic
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Places. This finding may be supported
in part by inclusion of appropriate per-
mit conditions or changes in the oper-
ation plan protecting historic re-
sources, or a documented decision that
the regulatory authority has deter-
mined that no additional protection
measures are necessary.

(12) For a proposed remining oper-
ation where the applicant intends to
reclaim in accordance with the require-
ments of § 816.106 or § 817.106 of this
chapter, the site of the operation is a
previously mined area as defined in
§ 701.5 of this chapter.

(13) For permits to be issued under
§ 785.25 of this chapter, the permit ap-
plication must contain:

(i) Lands eligible for remining;
(ii) An identification of the potential

environmental and safety problems re-
lated to prior mining activity which
could reasonably be anticipated to
occur at the site; and

(iii) Mitigation plans to sufficiently
address these potential environmental
and safety problems so that reclama-
tion as required by the applicable re-
quirements of the regulatory program
can be accomplished.

(d) Performance bond submittal. If the
regulatory authority decides to ap-
prove the application, it shall require
that the applicant file the performance
bond or provide other equivalent guar-
antee before the permit is issued, in ac-
cordance with the provisions of sub-
chapter J of this chapter.

(e) Final compliance review. After an
application is approved, but before the
permit is issued, the regulatory au-
thority must reconsider its decision to
approve the application, based on the
compliance review required by para-
graph (b)(1) of this section in light of
any new information submitted under
§§ 778.13(k) and 778.14(d) of this chapter.

[48 FR 44391, Sept. 28, 1983, as amended at 52
FR 4262, Feb. 10, 1987; 52 FR 17529, May 8,
1987; 53 FR 38890, Oct. 3, 1988; 54 FR 8991, Mar.
2, 1989; 59 FR 54353, Oct. 28, 1994; 60 FR 58491,
Nov. 27, 1995; 62 FR 19458, Apr. 21, 1997]

§ 773.17 Permit conditions.
Each permit issued by the regulatory

authority shall be subject to the fol-
lowing conditions:

(a) The permittee shall conduct sur-
face coal mining and reclamation oper-

ations only on those lands that are spe-
cifically designated as the permit area
on the maps submitted with the appli-
cation and authorized for the term of
the permit and that are subject to the
performance bond or other equivalent
guarantee in effect pursuant to sub-
chapter J of this chapter.

(b) The permittee shall conduct all
surface coal mining and reclamation
operations only as described in the ap-
proved application, except to the ex-
tent that the regulatory authority oth-
erwise directs in the permit.

(c) The permittee shall comply with
the terms and conditions of the permit,
all applicable performance standards of
the Act, and the requirements of the
regulatory program.

(d) Without advance notice, delay, or
a search warrant, upon presentation of
appropriate credentials, the permittee
shall allow the authorized representa-
tives of the Secretary and the State
regulatory authority to—

(1) Have the right of entry provided
for in §§ 842.13 and 840.12 of this chapter;
and

(2) Be accompanied by private per-
sons for the purpose of conducting an
inspection in accordance with parts 840
and 842, when the inspection is in re-
sponse to an alleged violation reported
to the regulatory authority by the pri-
vate person.

(e) The permittee shall take all pos-
sible steps to minimize any adverse im-
pact to the environment or public
health and safety resulting from non-
compliance with any term or condition
or the permit, including, but not lim-
ited to—

(1) Any accelerated or additional
monitoring necessary to determine the
nature and extent of noncompliance
and the results of the noncompliance;

(2) Immediate implementation of
measures necessary to comply; and

(3) Warning, as soon as possible after
learning of such noncompliance, any
person whose health and safety is in
imminent danger due to the non-
compliance.

(f) As applicable, the permittee shall
comply with § 701.11(d) and subchapter
B or K of this chapter for compliance,
modification, or abandonment of exist-
ing structures.
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(g) The operator shall pay all rec-
lamation fees required by subchapter R
of this chapter for coal produced under
the permit for sale, transfer or use, in
the manner required by that sub-
chapter.

(h) Within 30 days after a cessation
order is issued under § 843.11 of this
chapter, or the State program equiva-
lent, for operations conducted under
the permit, except where a stay of the
cessation order is granted and remains
in effect, the permittee must either
submit to the regulatory authority the
following information, current to the
date the cessation order was issued, or
notify the regulatory authority in
writing that there has been no change
since the immediately preceding sub-
mittal of such information:

(1) Any new information needed to
correct or update the information pre-
viously submitted to the regulatory
authority by the permittee under
§ 778.13(c) of this chapter; or

(2) If not previously submitted, the
information required from a permit ap-
plication by § 778.13(c) of this chapter.

[48 FR 44391, Sept. 28, 1983, as amended at 49
FR 27499, July 5, 1984; 54 FR 8991, Mar. 2, 1989;
62 FR 19459, Apr. 21, 1997]

§ 773.19 Permit issuance and right of
renewal.

(a) Decision. If the application is ap-
proved, the permit shall be issued upon
submittal of a performance bond in ac-
cordance with subchapter J. If the ap-
plication is disapproved, specific rea-
sons therefore shall be set forth in the
notification required by paragraph (b)
of this section.

(b) Notification. The regulatory au-
thority shall issue written notification
of the decision to the following persons
and entities:

(1) The applicant, each person who
files comments or objections to the
permit application, and each party to
an informal conference.

(2) The local governmental officials
in the local political subdivision in
which the land to be affected is located
within 10 days after the issuance of a
permit, including a description of the
location of the land.

(3) If the regulatory authority is a
State agency, the local OSM office.

(c) Permit term. Each permit shall be
issued for a fixed term of 5 years or
less, unless the requirements of § 778.17
of this chapter are met.

(d) Right of renewal. Permit applica-
tion approval shall apply to those lands
that are specifically designated as the
permit area on the maps submitted
with the application and for which the
application is complete and accurate.
Any valid permit issued in accordance
with paragraph (a) of this section shall
carry with it the right of successive re-
newal, within the approved boundaries
of the existing permit, upon expiration
of the term of the permit, in accord-
ance with § 774.15.

(e) Initiation of operations. (1) A per-
mit shall terminate if the permittee
has not begun the surface coal mining
and reclamation operation covered by
the permit within 3 years of the
issuance of the permit.

(2) The regulatory authority may
grant a reasonable extension of time
for commencement of these operations,
upon receipt of a written statement
showing that such an extension of time
is necessary, if—

(i) Litigation precludes the com-
mencement or threatens substantial
economic loss to the permittee; or

(ii) There are conditions beyond the
control and without the fault or neg-
ligence of the permittee.

(3) With respect to coal to be mined
for use in a synthetic fuel facility or
specified major electric generating fa-
cility, the permittee shall be deemed to
have commenced surface mining oper-
ations at the time that the construc-
tion of the synthetic fuel or generating
facility is initiated.

(4) Extensions of time granted by the
regulatory authority under this para-
graph shall be specifically set forth in
the permit, and notice of the extension
shall be made public by the regulatory
authority.

§ 773.20 Improvidently issued permits:
General procedures.

(a) Permit review. A regulatory au-
thority which has reason to believe
that it improvidently issued a surface
coal mining and reclamaiton permit
must review the circumstances under
which the permit was issued, using the
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criteria in paragraph (b) of this sec-
tion. When the regulatory authority
finds that the permit was improvi-
dently issued, it must comply with
paragraph (c) of this section.

(b) Review criteria. (1) A regulatory
authority must find that a surface coal
mining and reclamation permit was
improvidently issued if:

(i) Under the violations review cri-
teria of the regulatory program at the
time the permit was issued:

(A) The regulatory authority should
not have issued the permit because of
an unabated violation or a delinquent
penalty or fee; or

(B) The permit was issued on the pre-
sumption that a notice of violation was
in the process of being corrected to the
satisfaction of the agency with juris-
diction over the violation, but a ces-
sation order subsequently was issued;
and

(ii) The violation, penalty, or fee:
(A) Remains unabated or delinquent;

and
(B) Is not the subject of a good faith

appeal, or of an abatement plan or pay-
ment schedule that is being met to the
satisfaction of the responsible agency;
and

(iii) The permittee or any person
owned or controlled by the permittee
continues to be responsible for the vio-
lation, penalty, or fee.

(2) The provisions § 773.25 of this part
apply whenever a regulatory authority
makes one of the following determina-
tions:

(i) Whether a violation, penalty, or
fee existed at the time that it was
cited, remains unabated or delinquent,
has been corrected, is in the process of
being corrected, or is the subject of a
good faith appeal, and

(ii) Whether the permittee or any
person owned or controlled by the per-
mittee continues to be responsible for
the violation, penalty, or fee.

(c) Remedial measures. (1) A regu-
latory authority which, under para-
graph (b) of this section, finds that, be-
cause of an unabated violation or a de-
linquent penalty or fee, a permit was
improvidently issued must use one or
more of the following remedial meas-
ures:

(i) Implement, with the cooperation
of the responsible agency, the per-

mittee, and persons owned or con-
trolled by the permittee, a plan for
abatement of the violation or a sched-
ule for payment of the penalty or fee;

(ii) Impose on the permit a condition
requiring abatement of the violation or
payment of the penalty or fee within a
reasonable time;

(iii) Suspend the permit until the
violation is abated or the penalty or
fee is paid; or

(iv) Rescind the permit.
(2) If the regulatory authority de-

cides to suspend the permit, it must af-
ford at least 30 days written notice to
the permittee. If the regulatory au-
thority decides to rescind the permit,
it must issued a notice in accordance
with § 773.21 of this part. In either case,
the permittee must be given the oppor-
tunity to request administrative re-
view of the notice under 43 CFR 4.1370
through 4.1370 through 4.1377, where
OSM is the regulatory authority, or
under the State program equivalent,
where a State is the regulatory author-
ity. The regulatory authority’s deci-
sion will remain in effect during the
pendency of the appeal, unless tem-
porary relief is granted in accordance
with 43 CFR 4.1376 or the State pro-
gram equivalent.

[62 FR 19459, Apr. 21, 1997]

§ 773.21 Improvidently issued permits:
Rescission procedures.

A regulatory authority which, under
§ 773.20(c)(1)(iv) of this part, elects to
rescind an improvidently issued permit
must serve on the permittee a notice of
proposed suspension and rescission
which includes the reasons for the find-
ing of the regulatory authority under
§ 773.20(b) of this part and states that:

(a) Automatic suspension and rescis-
sion. After a specified period of time
not to exceed 90 days, the permit auto-
matically will become suspended, and
not to exceed 90 days thereafter re-
scinded, unless within those periods
the permittee submits proof, and the
regulatory authority finds, consistent
with the provisions of § 773.25 of this
part, that:

(1) The finding of the regulatory au-
thority under § 773.20(b) of this part was
erroneous;
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(2) The violation has been abated, or
the penalty or fee paid, to the satisfac-
tion of the responsible agency;

(3) The violation, penalty, or fee is
the subject of a good faith appeal, or of
an abatement plan or payment sched-
ule that is being met to the satisfac-
tion of the responsible agency; or

(4) The permittee and all persons
owned or controlled by the permittee
are no longer responsible for the viola-
tion, penalty, or fee.

(b) Cessation of operations. After per-
mit suspension or rescission, the per-
mittee must cease all surface coal min-
ing and reclamation operations under
the permit, except for violation abate-
ment and for reclamation and other en-
vironmental protection measures as re-
quired by the regulatory authority.

[62 FR 19459, Apr. 21, 1997]

§ 773.22 Verification of ownership or
control application information.

(a) In accordance with § 773.15(c)(1) of
this part, prior to the issuance of a per-
mit, the regulatory authority shall re-
view the information in the application
provided pursuant to § 778.13 of this
chapter to determine that such infor-
mation, including the identification of
the operator and all owners and con-
trollers of the operator, is complete
and accurate. In making such deter-
mination, the regulatory authority
shall compare the information pro-
vided in the application with informa-
tion from other reasonably available
sources, including—

(1) Manual data sources within the
State in which the regulatory author-
ity exercises jurisdiction, including: (i)
The regulatory authority’s inspection
and enforcement records and (ii) State
corporation commission or tax records,
to the extent they contain information
concerning ownership or control links;
and

(2) Automated data sources, includ-
ing: (i) The regulatory authority’s own
computer systems and (ii) the Appli-
cant/Violator System.

(b) If it appears from the information
provided in the application pursuant to
§ 778.13(c) through (d) of this chapter
that none of the persons identified in
the application has had any previous
mining experience, the regulatory au-
thority shall inquire of the applicant

and investigate whether any person
other than those identified in the ap-
plication will own or control the oper-
ation (as either an operator or other
owner or controller).

(c) If, as a result of the review con-
ducted under paragraphs (a) and (b) of
this section, the regulatory authority
identifies any potential omission, inac-
curacy, or inconsistency in the owner-
ship or control information provided in
the application, it shall, prior to mak-
ing a final determination with regard
to the application, contact the appli-
cant and require that the matter be re-
solved through submission of (1) An
amendment to the application or (2) a
satisfactory explanation which in-
cludes credible information sufficient
to demonstrate that no actual omis-
sion, inaccuracy, or inconsistency ex-
ists. The regulatory authority shall
also take action in accordance with the
provisions of § 843.23 of this chapter (or
the State program equivalent), where
appropriate.

(d) Upon completion of the review
conducted under this section, the regu-
latory authority shall promptly enter
into or update all ownership or control
information on AVS.

[59 FR 54353, Oct. 28, 1994]

§ 773.23 Review of ownership or con-
trol and violation information.

(a) Following the verification of own-
ership or control information pursuant
to § 773.22 of this part, the regulatory
authority shall review all reasonably
available information concerning vio-
lation notices and ownership or control
links involving the applicant to deter-
mine whether the application can be
approved under § 773.15(b) of this part.
Such information shall include—

(1) With respect to ownership or con-
trol links involving the applicant, all
information obtained under §§ 773.22
and 778.13 of this chapter; and

(2) With respect to violation notices,
all information obtained under § 778.14
of this chapter, information obtained
from OSM, including information
shown in the AVS, and information
from the regulatory authority’s own
records concerning violation notices.

(b) If the review conducted under
paragraph (a) of this section discloses
any ownership or control link between
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the applicant and any person cited in a
violation notice—

(1) The regulatory authority shall so
notify the applicant and shall refer the
applicant to the agency with jurisdic-
tion over such violation notice; and

(2) The regulatory authority shall
not approve the application unless and
until it determines, in accordance with
the provisions of §§ 773.24 and 773.25 of
this part (or the State program equiva-
lent), (i) That all ownership or control
links between the applicant and any
person cited in a violation notice are
erroneous or have been rebutted, or (ii)
that the violation has been corrected,
is in the process of being corrected, or
is the subject of a good faith appeal,
within the meaning of § 773.15(b)(1) of
this part (or the State program equiva-
lent).

(c) Following the regulatory
authority’s decision on the application
(including unconditional issuance, con-
ditional issuance, or denial of the per-
mit) or following the applicant’s with-
drawal of the application, the regu-
latory authority shall promptly enter
all relevant information related to
such decision or withdrawal into AVS.

[59 FR 54354, Oct. 28, 1994; 59 FR 61656, Dec. 1,
1994]

§ 773.24 Procedures for challenging
ownership or control links shown
in AVS.

(a)(1) Any applicant or other person
shown in AVS in an ownership or con-
trol link to any person may challenge
such link in accordance with the provi-
sions of paragraphs (b) through (d) of
this section and § 773.25 of this part, un-
less such applicant or other person is
bound by a prior administrative or ju-
dicial determination concerning the
link.

(2) Any applicant or other person
shown in AVS in an ownership or con-
trol link to any person cited in a Fed-
eral violation notice may challenge the
status of the violation covered by such
notice in accordance with the provi-
sions of paragraphs (b) through (d) of
this section and § 773.25 of this part, un-
less such applicant or other person is
bound by a prior administrative or ju-
dicial determination concerning the
status of the violation.

(3) Any applicant or other person
shown in AVS in an ownership or con-
trol link to any person cited in a State
violation notice may challenge the sta-
tus of the violation covered by such no-
tice in accordance with the State pro-
gram equivalents to paragraphs (b)
through (d) of this section and § 773.25
of this part for the State that issued
the violation notice, unless such appli-
cant or other person is bound by a prior
administrative or judicial determina-
tion concerning the status of the viola-
tion.

(b) Any applicant or other person
who wishes to challenge an ownership
or control link shown in AVS or the
status of a Federal violation, and who
is eligible to do so under the provisions
of paragraphs (a)(1) or (a)(2) of this sec-
tion, shall submit a written expla-
nation of the basis for the challenge,
along with any relevant evidentiary
materials and supporting documents,
to OSM, addressed to the Chief of the
AVS Office, Office of Surface Mining
Reclamation and Enforcement, U.S.
Department of the Interior, Wash-
ington, D.C. 20240.

(c) OSM shall review any information
submitted under paragraph (b) of this
section and shall make a written deci-
sion whether or not the ownership or
control link has been shown to be erro-
neous or has been rebutted and/or
whether the violation covered by the
notice remains outstanding, has been
corrected, is in the process of being
corrected, or is the subject of a good
faith appeal within the meaning of
§ 773.15(b)(1) of this part.

(d)(1) If, as a result of the decision
reached under paragraph (c) of this sec-
tion, OSM determines that the owner-
ship or control link has been shown to
be erroneous or has been rebutted and/
or that the violation covered by the no-
tice has been corrected, is in the proc-
ess of being corrected, or is the subject
of a good faith appeal, OSM shall so no-
tify the applicant or other person and,
if an application is pending, the regu-
latory authority, and shall correct the
information in AVS.

(2) If, as a result of the decision
reached under paragraph (c) of this sec-
tion, OSM determines that the owner-
ship or control link has not been shown
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to be erroneous and has not been rebut-
ted and that the violation covered by
the notice remains outstanding, OSM
shall so notify the applicant or other
person and, if an application is pend-
ing, the regulatory authority, and shall
update the information in AVS, if nec-
essary.

(i) OSM shall serve a copy of the de-
cision on the applicant or other person
by certified mail, or by any means con-
sistent with the rules governing service
of a summons and complaint under
Rule 4 of the Federal Rules of Civil
Procedure. Service shall be complete
upon tender of the notice or of the mail
and shall not be deemed incomplete be-
cause of a refusal to accept.

(ii) The applicant or other person
may appeal OSM’s decision to the De-
partment of the Interior’s Office of
Hearings and Appeals within 30 days of
service of the decision in accordance
with 43 CFR 4.1380 through 4.1387.
OSM’s decision shall remain in effect
during the pendency of the appeal, un-
less temporary relief is granted in ac-
cordance with 43 CFR 4.1386.

[59 FR 54354, Oct. 28, 1994]

§ 773.25 Standards for challenging
ownership or control links and the
status of violations.

(a) The provisions of this section
shall apply whenever a person has and
exercises a right, under the provisions
of §§ 773.20, 773.21, 773.23, or 773.24 of this
part or under the provisions of part 775
of this chapter, to challenge (1) an own-
ership or control link to any person
and/or (2) the status of any violation
covered by a notice.

(b) Agencies responsible. (1) Except as
provided in paragraph (b)(3) of this sec-
tion—

(i) The regulatory authority before
which an application is pending shall
have responsibility for making deci-
sions with respect to ownership or con-
trol relationships of the application.

(ii) The regulatory authority that
issued a permit shall have responsi-
bility for making decisions with re-
spect to the ownership or control rela-
tionships of the permit.

(iii) The State regulatory authority
for the State that issued a State viola-
tion notice shall have responsibility for
making decisions with respect to the

ownership or control relationships of
the violation.

(iv) The regulatory agency that
issued a violation notice, whether
State or Federal, shall have responsi-
bility for making decisions concerning
the status of the violation covered by
such notice, i.e., whether the violation
remains outstanding, has been cor-
rected, is in the process of being cor-
rected, or is the subject of a good faith
appeal, within the meaning of
§ 773.15(b)(1) of this part.

(2) OSM shall have responsibility for
making decisions with respect to the
ownership or control relationships of a
Federal violation notice.

(3)(i) With respect to information
shown on AVS, the responsibilities re-
ferred to in paragraph (b)(1) of this sec-
tion shall be subject to the plenary au-
thority of OSM to review any State
regulatory authority decision regard-
ing an ownership or control link.

(ii) With respect to ownership or con-
trol information which has not been
entered into AVS by a State and with
respect to information shown on AVS
relating to the status of a violation,
State regulatory authorities’ deter-
minations are subject to OSM’s pro-
gram authority oversight under parts
733, 842, and 843 of this chapter.

(c) Evidentiary standards. (1) In any
formal or informal review of an owner-
ship or control link or of the status of
a violation covered by a violation no-
tice, the responsible agency shall make
a prima facie determination or showing
that such link exists, existed during
the relevant period, and/or that the
violation covered by such notice re-
mains outstanding. Once such a prima
facie determination or showing has
been made, the person challenging such
link or the status of the violation shall
have the burden of proving by a pre-
ponderance of the evidence, with re-
spect to any relevant time period—

(i) That the facts relied upon by the
responsible agency to establish: (A)
Ownership or control under the defini-
tion of Owned or controlled or Owns or
controls in § 773.5 of this part or (B) a
presumption of ownership or control
under the definition of Owned or con-
trolled or Owns or controls in § 773.5 of
this part, do not or did not exist;
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(ii) That a person subject to a pre-
sumption of ownership or control under
the definition of Owned or controlled or
Owns or controls in § 773.5 of this part,
does not or did not in fact have the au-
thority directly or indirectly to deter-
mine the manner in which surface coal
mining operations are or were con-
ducted, or

(iii) That the violation covered by
the violation notice did not exist, has
been corrected, is in the process of
being corrected, or is the subject of a
good faith appeal within the meaning
of § 773.15(b)(1) of this part; provided
that the existence of the violation at
the time it was cited may not be chal-
lenged under the provisions § 773.24 of
this part: (A) By a permittee, unless
such challenge is made by the per-
mittee within the context of §§ 773.20
through 773.21 of this part; (B) by any
person who had a prior opportunity to
challenge the violation notice and who
failed to do so in a timely manner; or
(C) by any person who is bound by a
prior administrative or judicial deter-
mination concerning the existence of
the violation.

(2) In meeting the burden of proof set
forth in paragraph (c)(1) of this section,
the person challenging the ownership
or control link or the status of the vio-
lation shall present probative, reliable,
and substantial evidence and any sup-
porting explanatory materials, which
may include—

(i) Before the responsible agency—
(A) Affidavits setting forth specific

facts concerning the scope of responsi-
bility of the various owners or control-
lers of an applicant, permittee, or any
person cited in a violation notice; the
duties actually performed by such own-
ers or controllers; the beginning and
ending dates of such owners’ or con-
trollers’ affiliation with the applicant,
permittee, or person cited in a viola-
tion notice; and the nature and details
of any transaction creating or severing
an ownership or control link; or spe-
cific facts concerning the status of the
violation;

(B) If certified, copies of corporate
minutes, stock ledgers, contracts, pur-
chase and sale agreements, leases, cor-
respondence, or other relevant com-
pany records;

(C) If certified, copies of documents
filed with or issued by any State, Mu-
nicipal, or Federal governmental agen-
cy.

(D) An opinion of counsel, when sup-
ported by (1) Evidentiary materials; (2)
a statement by counsel that he or she
is qualified to render the opinion; and
(3) a statement that counsel has per-
sonally and diligently investigated the
facts of the matter or, where counsel
has not so investigated the facts, a
statement that such opinion is based
upon information which has been sup-
plied to counsel and which is assumed
to be true.

(ii) Before any administrative or ju-
dicial tribunal reviewing the decision
of the responsible agency, any evidence
admissible under the rules of such tri-
bunal.

(d) Following any determination by a
State regulatory authority or other
State agency, or any decision by an ad-
ministrative or judicial tribunal re-
viewing such determination, the State
regulatory authority shall review the
information in AVS to determine if it
is consistent with the determination or
decision. If it is not, the State regu-
latory authority shall promptly inform
OSM and request that the AVS infor-
mation be revised to reflect the deter-
mination or decision.

[59 FR 54355, Oct. 28, 1994; 59 FR 61656, Dec. 1,
1994]

PART 774—REVISION; RENEWAL;
AND TRANSFER, ASSIGNMENT,
OR SALE OF PERMIT RIGHTS

Sec.
774.1 Scope and purpose.
774.10 Information collection.
774.11 Regulatory authority review of per-

mits.
774.13 Permit revisions.
774.15 Permit renewals.
774.17 Transfer, assignment, or sale of per-

mit rights.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; and Pub. L. 100–34.

SOURCE: 48 FR 44395, Sept. 28, 1983, unless
otherwise noted.

§ 774.1 Scope and purpose.
This part provides requirements for

revision; renewal; and transfer, assign-
ment, or sale of permit rights.
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§ 774.10 Information collection.
The collections of information con-

tained in §§ 774.11, 774.13, 774.15 and
774.17 have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance number 1029–0088. The information
will be used to determine if the appli-
cant meets the requirement for revi-
sion, renewal, transfer, sale, or assign-
ment of permit rights. Response is
mandatory in accordance with sections
102, 511, 506, and 507 of the Act.

[54 FR 13823, Apr. 5, 1989]

§ 774.11 Regulatory authority review
of permits.

(a) The regulatory authority shall re-
view each permit issued and out-
standing under an approved regulatory
program during the term of the permit.
This review shall occur not later than
the middle of each permit term and as
follows:

(1) Permits with a term longer than 5
years shall be reviewed no less fre-
quently than the permit midterm or
every 5 years, whichever is more fre-
quent.

(2) Permits with variances granted in
accordance with § 785.14 of this chapter
(mountaintop removal) and § 785.18 of
this chapter (variance for delay in con-
temporaneous reclamation require-
ment in combined surface and under-
ground mining operations) of this chap-
ter shall be reviewed no later than 3
years from the date of issuance of the
permit unless, for variances issued in
accordance with § 785.14 of this chapter,
the permittee affirmatively dem-
onstrates that the proposed develop-
ment is proceeding in accordance with
the terms of the permit.

(3) Permits containing experimental
practices issued in accordance with
§ 785.13 of this chapter and permits with
a variance from approximate original
contour requirements in accordance
with § 785.16 shall be reviewed as set
forth in the permit or at least every 21⁄2
years from the date of issuance as re-
quired by the regulatory authority, in
accordance with §§ 785.13(g) and 785.16(c)
of this chapter, respectively.

(b) After the review required by para-
graph (a) of this section, or at any
time, the regulatory authority may, by

order, require reasonable revision of a
permit in accordance with § 774.13 to
ensure compliance with the Act and
the regulatory program.

(c) Any order of the regulatory au-
thority requiring revision of a permit
shall be based upon written findings
and shall be subject to the provisions
for administrative and judicial review
in part 775 of this chapter. Copies of
the order shall be sent to the per-
mittee.

(d) Permits may be suspended or re-
voked in accordance with subchapter L
of this chapter.

§ 774.13 Permit revisions.

(a) General. During the term of a per-
mit, the permittee may submit an ap-
plication to the regulatory authority
for a revision of the permit.

(b) Application requirements and proce-
dures. the regulatory authority shall
establish—

(1) A time period within which the
regulatory authority will approve or
disapprove an application for a permit
revision; and

(2) Guidelines establishing the scale
or extent of revisions for which all the
permit application information re-
quirements and procedures of this sub-
chapter, including notice, public par-
ticipation, and notice of decision re-
quirements of §§ 773.13, 773.19(b) (1) and
(3), and 778.21, shall apply. Such re-
quirements and procedures shall apply
at a minimum to all significant permit
revisions.

(c) Criteria for approval. No applica-
tion for a permit revision shall be ap-
proved unless the application dem-
onstrates and the regulatory authority
finds that reclamation as required by
the Act and the regulatory program
can be accomplished, applicable re-
quirements under § 773.15(c) which are
pertinent to the revision are met, and
the application for a revision complies
with all requirements of the Act and
the regulatory program.

(d) Request to change permit boundary.
Any extensions to the area covered by
the permit, except incidental boundary
revisions, shall be made by application
for a new permit.
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§ 774.15 Permit renewals.
(a) General. A valid permit, issued

pursuant to an approved regulatory
program, shall carry with it the right
of successive renewal, within the ap-
proved boundaries of the existing per-
mit, upon expiration of the term of the
permit.

(b) Application requirements and proce-
dures. (1) An application for renewal of
a permit shall be filed with the regu-
latory authority at least 120 days be-
fore expiration of the existing permit
term.

(2) An application for renewal of a
permit shall be in the form required by
the regulatory authority and shall in-
clude at a minimum—

(i) The name and address of the per-
mittee, the term of the renewal re-
quested, and the permit number or
other identifier;

(ii) Evidence that a liability insur-
ance policy or adequate self-insurance
under § 800.60 of this chapter will be
provided by the applicant for the pro-
posed period of renewal;

(iii) Evidence that the performance
bond in effect for the operation will
continue in full force and effect for any
renewal requested, as well as any addi-
tional bond required by the regulatory
authorities pursuant to subchapter J of
this chapter;

(iv) A copy of the proposed newspaper
notice and proof of publication of
same, as required by § 778.21 of this
chapter; and

(v) Additional revised or updated in-
formation required by the regulatory
authority.

(3) Applications for renewal shall be
subject to the requirements of public
notification and public participation
contained in §§ 773.13 and 773.19(b) of
this chapter.

(4) If an application for renewal in-
cludes any proposed revisions to the
permit, such revisions shall be identi-
fied and subject to the requirements of
§ 774.13.

(c) Approval process—(1) Criteria for
approval. The regulatory authority
shall approve a complete and accurate
application for permit renewal, unless
it finds, in writing that—

(i) The terms and conditions of the
existing permit are not being satisfac-
torily met;

(ii) The present surface coal mining
and reclamation operations are not in
compliance with the environmental
protection standards of the Act and the
regulatory program;

(iii) The requested renewal substan-
tially jeopardizes the operator’s con-
tinuing ability to comply with the Act
and the regulatory program on existing
permit areas;

(iv) The operator has not provided
evidence of having liability insurance
or self-insurance as required in § 800.60
of this chapter;

(v) The operator has not provided evi-
dence that any performance bond re-
quired to be in effect for the operation
will continue in full force and effect for
the proposed period of renewal, as well
as any additional bond the regulatory
authority might require pursuant to
subchapter J of this chapter; or

(vi) Additional revised or updated in-
formation required by the regulatory
authority has not been provided by the
applicant.

(2) Burden of proof. In the determina-
tion of whether to approve or deny a
renewal of a permit, the burden of
proof shall be on the opponents of re-
newal.

(3) Alluvial valley floor variance. If the
surface coal mining and reclamation
operation authorized by the original
permit was not subject to the stand-
ards contained in sections 510(b)(5) (A)
and (B) of the Act and § 785.19 of this
chapter, because the permittee com-
plied with the exceptions in the proviso
to section 510(b)(5) of the Act, the por-
tion of the application for renewal of
the permit that addresses new land
areas previously identified in the rec-
lamation plan for the original permit
shall not be subject to the standards
contained in sections 510(b)(5) (A) and
(B) of the Act and § 785.19 of this chap-
ter.

(d) Renewal term. Any permit renewal
shall be for a term not to exceed the
period of the original permit estab-
lished under § 773.19.

(e) Notice of decision. The regulatory
authority shall send copies of its deci-
sion to the applicant, to each person
who filed comments or objections on
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the renewal, to each party to any infor-
mal conference held on the permit re-
newal, and to OSM if OSM is not the
regulatory authority.

(f) Administrative and judicial review.
Any person having an interest which is
or may be adversely affected by the de-
cision of the regulatory authority shall
have the right to administrative and
judicial review set forth in part 775 of
this chapter.

§ 774.17 Transfer, assignment, or sale
of permit rights.

(a) General. No transfer, assignment,
or sale of rights granted by a permit
shall be made without the prior writ-
ten approval of the regulatory author-
ity.

(b) Application requirements. An appli-
cant for approval of the transfer, as-
signment, or sale of permit rights
shall—

(1) Provide the regulatory authority
with an application for approval of the
proposed transfer, assignment, or sale
including—

(i) The name and address of the exist-
ing permittee and permit number or
other identifier;

(ii) A brief description of the pro-
posed action requiring approval; and

(iii) The legal, financial, compliance,
and related information required by
part 778 of this chapter for the appli-
cant for approval of the transfer, as-
signment, or sale of permit rights.

(2) Advertise the filing of the applica-
tion in a newspaper of general circula-
tion in the locality of the operations
involved, indicating the name and ad-
dress of the applicant, the permittee,
the permit number or other identifier,
the geographic location of the permit,
and the address to which written com-
ments may be sent;

(3) Obtain appropriate performance
bond coverage in an amount sufficient
to cover the proposed operations, as re-
quired under subchapter J of this chap-
ter.

(c) Public participation. Any person
having an interest which is or may be
adversely affected by a decision on the
transfer, assignment, or sale of permit
rights, including an official of any Fed-
eral, State, or local government agen-
cy, may submit written comments on
the application to the regulatory au-

thority within a time specified by the
regulatory authority.

(d) Criteria for approval. The regu-
latory authority may allow a per-
mittee to transfer, assign, or sell per-
mit rights to a successor, if it finds in
writing that the successor—

(1) Is eligible to receive a permit in
accordance with § 773.15 (b) and (c) of
this chapter;

(2) Has submitted a performance bond
or other guarantee, or obtained the
bond coverage of the original per-
mittee, as required by subchapter J of
this chapter; and

(3) Meets any other requirements
specified by the regulatory authority.

(e) Notification. (1) The regulatory au-
thority shall notify the permittee, the
successor, commenters, and OSM, if
OSM is not the regulatory authority,
of its findings.

(2) The successor shall immediately
provide notice to the regulatory au-
thority of the consummation of the
transfer, assignment, or sale of permit
rights.

(f) Continued operation under existing
permit. The successor in interest shall
assume the liability and reclamation
responsibilities of the existing permit
and shall conduct the surface coal min-
ing and reclamation operations in full
compliance with the Act, the regu-
latory program, and the terms and con-
ditions of the existing permit, unless
the applicant has obtained a new or re-
vised permit as provided in this sub-
chapter.

PART 775—ADMINISTRATIVE AND
JUDICIAL REVIEW OF DECISIONS

Sec.
775.1 Scope and purpose.
775.11 Administrative review.
775.13 Judicial review.

AUTHORITY: 30 U.S.C. 1201 et seq.

SOURCE: 48 FR 44397, Sept. 28, 1983, unless
otherwise noted.

§ 775.1 Scope and purpose.
This part provides requirements for

administrative and judicial review of
decisions on permits.

§ 775.11 Administrative review.
(a) General. Within 30 days after an

applicant or permittee is notified of
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the decision of the regulatory author-
ity concerning an application for ap-
proval of exploration required under
part 772 of this chapter, a permit for
surface coal mining and reclamation
operations, a permit revision, a permit
renewal, or a transfer, assignment, or
sale of permit rights, the applicant,
permittee, or any person with an inter-
est which is or may be adversely af-
fected may request a hearing on the
reasons for the decision, in accordance
with this section.

(b) Administrative hearings under State
programs. (1) The regulatory authority
shall start the administrative hearing
within 30 days of such request. The
hearing shall be on the record and ad-
judicatory in nature. No person who
presided at an informal conference
under § 773.13(c) shall either preside at
the hearing or participate in the deci-
sion following the hearing or adminis-
trative appeal.

(2) The regulatory authority may,
under such conditions as it prescribes,
grant such temporary relief as it deems
appropriate, pending final determina-
tion of the proceeding, if—

(i) All parties to the proceeding have
been notified and given an opportunity
to be heard on a request for temporary
relief;

(ii) The person requesting that relief
shows that there is a substantial likeli-
hood that he or she will prevail on the
merits of the final determination of
the proceeding;

(iii) The relief sought will not ad-
versely affect the public health or safe-
ty, or cause significant, imminent en-
vironmental harm to land, air, or
water resources; and

(iv) The relief sought is not the
issuance of a permit where a permit
has been denied, in whole or in part, by
the regulatory authority except that
continuation under an existing permit
may be allowed where the operation
has a valid permit issued under section
510 of the Act.

(3) The hearing shall be conducted
under the following conditions:

(i) The hearing authority may admin-
ister oaths and affirmations, subpoena
witnesses and written or printed mate-
rials, compel attendance of witnesses
or production of those materials, com-
pel discovery, and take evidence, in-

cluding, but not limited to, site inspec-
tions of the land to be affected and
other surface coal mining and reclama-
tion operations carried on by the appli-
cant in the general vicinity of the pro-
posed operations.

(ii) A verbatim record of each public
hearing required by this section shall
be made, and a transcript made avail-
able on the motion of any party or by
order of the hearing authority.

(iii) Ex parte contacts between rep-
resentatives of the parties appearing
before the hearing authority and the
hearing authority shall be prohibited.

(4) Within 30 days after the close of
the record, the hearing authority shall
issue and furnish the applicant and
each person who participated in the
hearing with the written findings of
fact, conclusions of law, and order of
the hearing authority with respect to
the appeal of the decision.

(5) The burden of proof at such hear-
ings shall be on the party seeking to
reverse the decision of the regulatory
authority.

(c) Administrative hearings under Fed-
eral programs and Federal lands pro-
grams. All hearings, under a Federal
program for a State or a Federal lands
program except as may be modified by
a cooperative agreement pursuant to
part 745 of this chapter, on an applica-
tion for approval of exploration, a per-
mit for surface coal mining and rec-
lamation operations, permit revision, a
permit renewal, or a transfer, assign-
ment, or sale of permit rights shall be
of record and governed by 5 U.S.C. 554
and 43 CFR part 4.

§ 775.13 Judicial review.

(a) General. Any applicant or any per-
son with an interest which is or may be
adversely affected and who has partici-
pated in the administrative hearings as
an objector may appeal as provided in
paragraph (b) or (c) of this section if—

(1) The applicant or person is ag-
grieved by the decision of the hearing
authority in the administrative hear-
ing conducted pursuant to § 775.11 of
this chapter; or

(2) Either the regulatory authority or
the hearing authority for administra-
tive review under § 775.11 of this chap-
ter fails to act within applicable time
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limits specified in the Act, this chap-
ter, or the regulatory program.

(b) Judicial review under State pro-
grams. The action of the hearing au-
thority identified in paragraph (a) of
this section shall be subject to judicial
review by a court of competent juris-
diction, as provided for in the State
program, but the availability of such
review shall not be construed to limit
the operation of the rights established
in section 520 of the Act.

(c) Judicial review under Federal pro-
grams and Federal lands programs. The
action of the hearing authority identi-
fied in paragraph (a) of this section is
subject to judicial review by the U.S.
District Court for the district where
the coal exploration or surface coal
mining and reclamation operation is or
would be located, except for judicial re-
view of State regulatory authority ac-
tions in a State court of competent ju-
risdiction as may be provided for in a
cooperative agreement, in the time and
manner provided for in section 526
(a)(2), (b) and (e) of the Act. The avail-
ability of such review shall not be con-
strued to limit the operation of the
rights established in section 520 of the
Act.

PART 777—GENERAL CONTENT RE-
QUIREMENTS FOR PERMIT APPLI-
CATIONS

Sec.
777.1 Scope.
777.10 Information collection.
777.11 Format and contents.
777.13 Reporting of technical data.
777.14 Maps and plans: General require-

ments.
777.15 Completeness.
777.17 Permit fees.

AUTHORITY: Pub. L. 95–87, 30 U.S.C. 1201 et
seq.

SOURCE: 48 FR 44398, Sept. 28, 1983, unless
otherwise noted.

§ 777.1 Scope.
This part provides minimum require-

ments concerning the general content
for permit applications under a State
or Federal program.

§ 777.10 Information collection.
The information collection require-

ments contained in part 777 have been

approved by the Office of Management
and Budget under 44 U.S.C. 3507 and as-
signed clearance number 1029–0032. The
information is being collected to meet
the requirements of sections 507, 508,
and 510(b) of the Act. It provides gen-
eral requirements for permit applica-
tion format and contents. The obliga-
tion to respond is mandatory.

§ 777.11 Format and contents.
(a) An application shall—
(1) Contain current information, as

required by this subchapter;
(2) Be clear and concise; and
(3) Be filed in the format required by

the regulatory authority.
(b) If used in the application, ref-

erenced materials shall either be pro-
vided to the regulatory authority by
the applicant or be readily available to
the regulatory authority. If provided,
relevant portions of referenced pub-
lished materials shall be presented
briefly and concisely in the application
by photocopying or abstracting and
with explicit citations.

(c) Applications for permits; revi-
sions; renewals; or transfers, sales or
assignments of permit rights shall be
verified under oath, by a responsible of-
ficial of the applicant, that the infor-
mation contained in the application is
true and correct to the best of the offi-
cial’s information and belief.

§ 777.13 Reporting of technical data.
(a) All technical data submitted in

the application shall be accompanied
by the names of persons or organiza-
tions that collected and analyzed the
data, dates of the collection and anal-
ysis of the data, and descriptions of the
methodology used to collect and ana-
lyze the data.

(b) Technical analyses shall be
planned by or under the direction of a
professional qualified in the subject to
be analyzed.

§ 777.14 Maps and plans: General re-
quirements.

(a) Maps submitted with applications
shall be presented in a consolidated
format, to the extent possible, and
shall include all the types of informa-
tion that are set forth on topographic
maps of the U.S. Geological Survey of
the 1:24,000 scale series. Maps of the
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permit area shall be at a scale of 1:6,000
or larger. Maps of the adjacent area
shall clearly show the lands and waters
within those areas and be in a scale de-
termined by the regulatory authority,
but in no event smaller than 1:24,000.

(b) All maps and plans submitted
with the application shall distinguish
among each of the phases during which
surface coal mining operations were or
will be conducted at any place within
the life of operations. At a minimum,
distinctions shall be clearly shown
among those portions of the life of op-
erations in which surface coal mining
operations occurred—

(1) Prior to August 3, 1977;
(2) After August 3, 1977, and prior to

either—
(i) May 3, 1978; or
(ii) In the case of an applicant or op-

erator which obtained a small opera-
tor’s exemption in accordance with
§ 710.12 of this chapter, January 1, 1979;

(3) After May 3, 1978 (or January 1,
1979, for persons who received a small
operator’s exemption) and prior to the
approval of the applicable regulatory
program;

(4) After the estimated date of
issuance of a permit by the regulatory
authority under the approved regu-
latory program.

§ 777.15 Completeness.
An application for a permit to con-

duct surface coal mining and reclama-
tion operations shall be complete and
shall include at a minimum—

(a) For surface mining activities, the
information required under parts 778,
779, and 780 of this chapter, and, as ap-
plicable to the operation, part 785 of
this chapter; and

(b) For underground mining activi-
ties, the information required under
parts 778, 783, and 784 of this chapter,
and, as applicable to the operation,
part 785 of this chapter.

§ 777.17 Permit fees.
An application for a surface coal

mining and reclamation permit shall
be accompanied by a fee determined by
the regulatory authority. The fee may
be less than, but shall not exceed, the
actual or anticipated cost of reviewing,
administering, and enforcing the per-
mit. The regulatory authority may de-

velop procedures to allow the fee to be
paid over the term of the permit.

PART 778—PERMIT APPLICATIONS—
MINIMUM REQUIREMENTS FOR
LEGAL, FINANCIAL, COMPLI-
ANCE, AND RELATED INFORMA-
TION

Sec.
778.1 Scope and purpose.
778.10 Information collection.
778.13 Identification of interests.
778.14 Violation information.
778.15 Right-of-entry information.
778.16 Status of unsuitability claims.
778.17 Permit term.
778.18 Insurance.
778.21 Proof of publication
778.22 Facilities or structures used in com-

mon.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed and Pub. L. 100–34.

SOURCE: 48 FR 44399, Sept. 28, 1983, unless
otherwise noted.

§ 778.1 Scope and purpose.
This part establishes the minimum

requirements for the permit applica-
tions for surface coal mining and rec-
lamation operations under a State or
Federal program. This part covers min-
imum legal, financial, and compliance
requirements and general information
that must be contained in permit appli-
cations. This part applies to any person
who submits an application to a regu-
latory authority for a permit to con-
duct surface coal mining and reclama-
tion operations.

§ 778.10 Information collection.
(a) In accordance with 44 U.S.C. 3501

et seq., the Office of Management and
Budget (OMB) has approved the infor-
mation collection requirements of this
part. Section 507(b) of SMCRA provides
that persons applying for a permit to
conduct surface coal mining operations
must submit to the regulatory author-
ity certain information regarding the
applicant and affiliated entities, their
compliance status and history, prop-
erty ownership and other property
rights, right of entry, liability insur-
ance, the status of unsuitability
claims, and proof of publication of a
newspaper notice. The regulatory au-
thority uses this information to insure
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that all legal, financial and compliance
requirements are satisfied prior to
issuance of a permit. Persons seeking
to conduct surface coal mining oper-
ations must respond to obtain a ben-
efit. A Federal agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of informa-
tion unless it displays a currently valid
OMB control number. The OMB clear-
ance number for this part is 1029–0034.

(b) OSM estimates that the public re-
porting and recordkeeping burden for
this part averages 48 hours per re-
sponse, including time spent reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and re-
viewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of these
information collection and record-
keeping requirements, including sug-
gestions for reducing the burden, to the
Office of Surface Mining Reclamation
and Enforcement, Information Collec-
tion Clearance Officer, 1951 Constitu-
tion Avenue, NW., Washington, DC
20240; and the Office of Management
and Budget, Office of Information and
Regulatory Affairs, Attention: Interior
Desk Officer, 725 17th Street, NW.,
Washington, DC 20503. Please refer to
OMB Control Number 1029–0034 in any
correspondence.

[62 FR 19459, Apr. 21, 1997]

§ 778.13 Identification of interests.
An application must contain the fol-

lowing information, except that the
submission of a social security number
is voluntary:

(a) A statement as to whether the ap-
plicant is a corporation, partnership,
single proprietorship, association, or
other business entity.

(b) The name, address, telephone
number, and, as applicable, social secu-
rity number and employer identifica-
tion number of the:

(1) Applicant;
(2) Applicant’s resident agent; and
(3) Person who will pay the aban-

doned mine land reclamation fee.
(c) For each person who owns or con-

trols the applicant under the definition
of Owned or controlled and owns or con-
trols in § 773.5 of this chapter, as appli-
cable:

(1) The person’s name, address, social
security number, and employer identi-
fication number;

(2) The person’s ownership or control
relationship to the applicant, including
percentage of ownership and location
in the organizational structure; and

(3) The title of the person’s position,
the date that the person assumed the
position, and, when submitted under
§ 773.17(h) of this chapter, the date of
departure from the position.

(d) For the applicant and each part-
ner or principal shareholder of the ap-
plicant, each name and identifying
number, including employer identifica-
tion number, Federal or State permit
number, and MSHA number with date
of issuance, under which the person
owns or controls, or previously owned
or controlled, a surface coal mining
and reclamation operation in the
United States within the 5 years pre-
ceding the date of the application.

(e) The application number or other
identifier of, and the regulatory au-
thority for, any other pending surface
coal mining operation permit applica-
tion filed by the applicant in any State
in the United States.

(f) For any surface coal mining oper-
ation owned or controlled by the appli-
cant under the definition of Owned or
controlled and owns or controls in § 773.5
of this chapter, the operation’s:

(1) Name, address, identifying num-
bers, including employer identification
number, Federal or State permit num-
ber and MSHA number, the date of
issuance of the MSHA number, and the
regulatory authority; and

(2) Ownership or control relationship
to the applicant, including percentage
of ownership and location in organiza-
tional structure.

(g) The name and address of each
legal or equitable owner of record of
the surface and mineral property to be
mined, each holder of record of any
leasehold interest in the property to be
mined, and any purchaser of record
under a real estate contract for the
property to be mined.

(h) The name and address of each
owner of record of all property (surface
and subsurface) contiguous to any part
of the proposed permit area.

(i) The Mine Safety and Health Ad-
ministration (MSHA) numbers for all
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mine-associated structures that re-
quire MSHA approval.

(j) A statement of all lands, interest
in lands, options, or pending bids on in-
terests held or made by the applicant
for lands contiguous to the area de-
scribed in the permit application. If re-
quested by the applicant, any informa-
tion required by this paragraph which
is not on public file pursuant to State
law must be held in confidence by the
regulatory authority, as provided
under § 773.13(d)(3)(ii) of this chapter.

(k) After an applicant is notified that
his or her application is approved, but
before the permit is issued, the appli-
cant must, as applicable, update, cor-
rect or indicate that no change has oc-
curred in the information previously
submitted under paragraphs (a)
through (f) of this section.

(l) The applicant must submit the in-
formation required by this section and
by § 778.14 of this part in any format
that OSM prescribes.

[62 FR 19460, Apr. 21, 1997]

§ 778.14 Violation information

Each application must contain the
following information:

(a) A statement of whether the appli-
cant or any subsidiary, affiliate, or per-
sons controlled by or under common
control with the applicant has:

(1) Had a Federal or State coal min-
ing permit suspended or revoked in the
5 years preceding the date of submis-
sion of the application; or

(2) Forfeited a performance bond or
similar security deposited in lieu of
bond.

(b) A brief explanation of the facts
involved in any such suspension, rev-
ocation, or forfeiture referred to in
paragraphs (a)(1) and (a)(2) of this sec-
tion has occurred, including:

(1) Identification number and date of
issuance of the permit, and the date
and amount of bond or similar secu-
rity;

(2) Identification of the authority
that suspended or revoked the permit
or forfeited the bond and the stated
reasons for the action;

(3) The current status of the permit,
bond, or similar security involved;

(4) The date, location, and type of
any administrative or judicial pro-
ceedings initiated concerning the sus-
pension, revocation, or forfeiture; and

(5) The current status of the pro-
ceedings.

(c) A list of all violation notices re-
ceived by the applicant during the
three-year period preceding the appli-
cation date, and a list of all out-
standing violation notices received
prior to the date of the application by
any surface coal mining operation that
is deemed or presumed to be owned or
controlled by the applicant under the
definition of Owned or controlled and
owns or controls in § 773.5 of this chap-
ter. For each notice of violation issued
pursuant to § 843.12 of this chapter or
under a Federal or State program for
which the abatement period has not ex-
pired, the applicant must certify that
such notice of violation is in the proc-
ess of being corrected to the satisfac-
tion of the agency with jurisdiction
over the violation. For each violation
notice reported, the list must include
the following information, as applica-
ble:

(1) Any identifying numbers for the
operation, including the Federal or
State permit number and MSHA num-
ber, the dates of issuance of the viola-
tion notice and MSHA number, the
name of the person to whom the viola-
tion notice was issued, and the name of
the issuing regulatory authority, de-
partment or agency;

(2) A brief description of the viola-
tion alleged in the notice;

(3) The date, location, and type of
any administrative or judicial pro-
ceedings initiated concerning the vio-
lation, including, but not limited to,
proceedings initiated by any person
identified in paragraph (c) of this sec-
tion to obtain administrative or judi-
cial review of the violation;

(4) The current status of the pro-
ceedings and of the violation notice;
and

(5) The actions, if any, taken by any
person identified in paragraph (c) of
this section to abate the violation.

(d) After an applicant is notified that
his or her application is approved, but
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before the permit is issued, the appli-
cant must, as applicable, update, cor-
rect or indicate that no change has oc-
curred in the information previously
submitted under this section.

[62 FR 19460, Apr. 21, 1997]

§ 778.15 Right-of-entry information.
(a) An application shall contain a de-

scription of the documents upon which
the applicant bases his legal right to
enter and begin surface coal mining
and reclamation operations in the per-
mit area and shall state whether that
right is the subject of pending litiga-
tion. The description shall identify the
documents by type and date of execu-
tion, identify the specific lands to
which the document pertains, and ex-
plain the legal rights claimed by the
applicant.

(b) Where the private mineral estate
to be mined has been severed from the
private surface estate, an applicant
shall also submit—

(1) A copy of the written consent of
the surface owner for the extraction of
coal by surface mining methods;

(2) A copy of the conveyance that ex-
pressly grants or reserves the right to
extract coal by surface mining meth-
ods; or

(3) If the conveyance does not ex-
pressly grant the right to extract the
coal by surface mining methods, docu-
mentation that under applicable State
law, the applicant has the legal author-
ity to extract the coal by those meth-
ods.

(c) Nothing in this section shall be
construed to provide the regulatory au-
thority with the authority to adju-
dicate property rights disputes.

§ 778.16 Status of unsuitability claims.
(a) An application shall contain

available information as to whether
the proposed permit area is within an
area designated as unsuitable for sur-
face coal mining and reclamation oper-
ations or is within an area under study
for designation in an administrative
proceeding under parts 762, 764, and 769
of this chapter.

(b) An application in which the appli-
cant claims the exemption described in
§ 762.13(c) of this chapter shall contain
information supporting the assertion

that the applicant made substantial
legal and financial commitments be-
fore January 4, 1977, concerning the
proposed surface coal mining and rec-
lamation operations.

(c) An application in which the appli-
cant proposes to conduct surface coal
mining activities within 300 feet of an
occupied dwelling or within 100 feet of
a public road shall contain the nec-
essary information and meet the re-
quirements of § 761.12 of this chapter.

§ 778.17 Permit term.

(a) Each application shall state the
anticipated or actual starting and ter-
mination date of each phase of the sur-
face coal mining and reclamation oper-
ation and the anticipated number of
acres of land to be affected during each
phase of mining over the life of the
mine.

(b) If the applicant requires an initial
permit term in excess of 5 years in
order to obtain necessary financing for
equipment and the opening of the oper-
ation, the application shall—

(1) Be complete and accurate cov-
ering the specified longer term; and

(2) Show that the proposed longer
term is reasonably needed to allow the
applicant to obtain financing for equip-
ment and for the opening of the oper-
ation with the need confirmed, in writ-
ing, by the applicant’s proposed source
of financing.

§ 778.18 Insurance.

An application shall contain either a
certificate of liability insurance or evi-
dence of self-insurance in compliance
with § 800.60 of this chapter.

§ 778.21 Proof of publication.

A copy of the newspaper advertise-
ments of the application for a permit,
significant revision of a permit, or re-
newal of a permit, or proof of publica-
tion of the advertisements which is ac-
ceptable to the regulatory authority
shall be filed with the regulatory au-
thority and shall be made a part of the
application not later than 4 weeks
after the last date of publication as re-
quired by § 773.13(a)(1) of this chapter.
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§ 778.22 Facilities or structures used in
common.

The plans of a facility or structure
that is to be shared by two or more sep-
arately permitted mining operations
may be included in one permit applica-
tion and referenced in the other appli-
cations. In accordance with part 800 of
this chapter, each permittee shall bond
the facility or structure unless the per-
mittees sharing it agree to another ar-
rangement for assuming their respec-
tive responsibilities. If such agreement
is reached, then the application shall
include a copy of the agreement be-
tween or among the parties setting
forth the respective bonding respon-
sibilities of each party for the facility
or structure. The agreement shall dem-
onstrate to the satisfaction of the reg-
ulatory authority that all responsibil-
ities under this chapter for the facility
or structure will be met.

PART 779—SURFACE MINING PER-
MIT APPLICATIONS—MINIMUM
REQUIREMENTS FOR INFORMA-
TION ON ENVIRONMENTAL RE-
SOURCES

Sec.
779.1 Scope.
779.2 Objectives.
779.4 Responsibilities.
779.10 Information collection.
779.11 General requirements.
779.12 General environmental resources in-

formation.
779.18 Climatological information.
779.19 Vegetation information.
779.20 [Reserved]
779.21 Soil resources information.
779.24 Maps: General requirements.
779.25 Cross sections, maps, and plans.

AUTHORITY: 30 U.S.C. 1201 et seq.; sec. 115 of
Pub. L. 98–146, (30 U.S.C. 1257), and 16 U.S.C.
470 et seq.

SOURCE: 44 FR 15354, Mar. 13, 1979, unless
otherwise noted.

§ 779.1 Scope.

This part establishes the minimum
requirements for the Secretary’s ap-
proval of regulatory program provi-
sions for the environmental resources
contents of applications for surface
mining activities.

§ 779.2 Objectives.

The objectives of this part are to en-
sure that each application provides to
the regulatory authority a complete
and accurate description of the envi-
ronmental resources that may be im-
pacted or affected by proposed surface
mining activities.

§ 779.4 Responsibilities.

(a) It is the responsibility of the ap-
plicant to provide, except where spe-
cifically exempted in this part, all in-
formation required by this part in the
application.

(b) It is the responsibility of State
and Federal government agencies to
provide information for applications as
specifically required by this part.

§ 779.10 Information collection.

The information collection require-
ments contained in 30 CFR 779.11,
779.12, 779.13, 779.14, 779.15, 779.16, 779.17,
779.18, 779.19, 779.21, 779.22, 779.24, 779.25
and 779.27 have been approved by the
Office of Management and Budget
under 44 U.S.C. 3507 and assigned clear-
ance number 1029–0035. The information
is being collected to meet the require-
ments of sections 507 and 508 of Pub. L.
95–87, which require the applicant to
present an adequate description of the
existing pre-mining environmental re-
sources within and around the proposed
mine plan area. This information will
be used by the regulatory authority to
determine whether the applicant can
comply with the performance stand-
ards of the regulations for surface coal
mining and whether reclamation of
these areas is feasible. The obligation
to respond is mandatory.

[47 FR 33686, Aug. 4, 1982, as amended at 52
FR 47359, Dec. 11, 1987]

§ 779.11 General requirements.

Each permit application shall include
a description of the existing, premining
environmental resources within the
proposed permit area and adjacent
areas that may be affected or impacted
by the proposed surface mining activi-
ties.

[44 FR 15354, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]
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§ 779.12 General environmental re-
sources information.

Each application shall describe and
identify—

(a) The lands subject to surface coal
mining operations over the estimated
life of those operations and the size, se-
quence, and timing of the subareas for
which it is anticipated that individual
permits for mining will be sought; and

(b)(1) The nature of cultural, historic
and archeological resources listed or
eligible for listing on the National Reg-
ister of Historic Places and known ar-
cheological sites within the proposed
permit and adjacent areas. The descrip-
tion shall be based on all available in-
formation, including, but not limited
to, information from the State Historic
Preservation Officer and from local ar-
cheological, historical, and cultural
preservation agencies.

(2) The regulatory authority may re-
quire the applicant to identify and
evaluate important historic and ar-
cheological resources that may be eli-
gible for listing on the National Reg-
ister of Historic Places, through

(i) Collection of additional informa-
tion,

(ii) Conduct of field investigations, or
(iii) Other appropriate analyses.

[44 FR 15354, Mar. 13, 1979, as amended at 48
FR 14822, Apr. 5, 1983; 52 FR 4262, Feb. 10,
1987]

§ 779.18 Climatological information.
(a) When requested by the regulatory

authority, the application shall con-
tain a statement of the climatological
factors that are representative of the
proposed permit area, including:

(1) The average seasonal precipita-
tion;

(2) The average direction and veloc-
ity of prevailing winds; and

(3) Seasonal temperature ranges.
(b) The regulatory authority may re-

quest such additional data as deemed
necessary to ensure compliance with
the requirements of this subchapter.

[44 FR 15354, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]

§ 779.19 Vegetation information.
(a) The permit application shall, if

required by the regulatory authority,
contain a map that delineates existing

vegetative types and a description of
the plant communities within the pro-
posed permit area and within any pro-
posed reference area. This description
shall include information adequate to
predict the potential for reestablishing
vegetation.

(b) When a map or aerial photograph
is required, sufficient adjacent areas
shall be included to allow evaluation of
vegetation as important habitat for
fish and wildlife for those species of
fish and wildlife identified under 30
CFR 780.16.

[44 FR 15354, Mar. 13, 1979, as amended at 52
FR 47359, Dec. 11, 1987]

§ 779.20 [Reserved]

§ 779.21 Soil resources information.
(a) The applicant shall provide ade-

quate soil survey information of the
permit area consisting of the following:

(1) A map delineating different soils;
(2) Soil identification;
(3) Soil description; and
(4) Present and potential produc-

tivity of existing soils.
(b) Where the applicant proposes to

use selected overburden materials as a
supplement or substitute for topsoil,
the application shall provide results of
the analyses, trials, and tests required
under 30 CFR 816.22.

§ 779.24 Maps: General requirements.
The permit application shall include

maps showing—
(a) All boundaries of lands and names

of present owners of record of those
lands, both surface and subsurface, in-
cluded in or contiguous to the permit
area;

(b) The boundaries of land within the
proposed permit area upon which the
applicant has the legal right to enter
and begin surface mining activities;

(c) The boundaries of all areas pro-
posed to be affected over the estimated
total life of the proposed surface min-
ing activities, with a description of
size, sequence, and timing of the min-
ing of sub-areas for which it is antici-
pated that additional permits will be
sought;

(d) The location of all buildings on
and within 1,000 feet of the proposed
permit area, with identification of the
current use of the buildings;
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(e) The location of surface and sub-
surface man-made features within,
passing through, or passing over the
proposed permit area, including, but
not limited to major electric trans-
mission lines, pipelines, and agricul-
tural drainage tile fields;

(f) The location and boundaries of
any proposed reference areas for deter-
mining the success of revegetation;

(g) The locations of water supply in-
takes for current users of surface water
flowing into, out of, and within a hy-
drologic area defined by the regulatory
authority, and those surface waters
which will receive discharges from af-
fected areas in the proposed permit
area;

(h) Each public road located in or
within 100 feet of the proposed permit
area;

(i) The boundaries of any public park
and locations of any cultural or histor-
ical resources listed or eligible for list-
ing in the National Register of Historic
Places and known archeological sites
within the permit and adjacent areas.

(j) Each cemetery that is located in
or within 100 feet of the proposed per-
mit area.

(k) Any land within the proposed per-
mit area which is within the bound-
aries of any units of the National Sys-
tem of Trails or the Wild and Scenic
Rivers System, including study rivers
designated under section 5(a) of the
Wild and Scenic Rivers Act; and

(l) Other relevant information re-
quired by the regulatory authority.

[44 FR 15354, Mar. 13, 1979; 44 FR 49685, Aug.
24, 1979, as amended at 45 FR 51550, Aug. 4,
1980; 48 FR 14822, Apr. 5, 1983; 52 FR 4262, Feb.
10, 1987]

§ 779.25 Cross sections, maps, and
plans.

(a) The application shall include
cross sections, maps, and plans show-
ing—

(1) Elevations and locations of test
borings and core samplings;

(2) Elevations and locations of moni-
toring stations used to gather data for
water quality and quantity, fish and
wildlife, and air quality, if required, in
preparation of the application;

(3) Nature, depth, and thickness of
the coal seams to be mined, any coal or
rider seams above the seam to be

mined, each stratum of the overburden,
and the stratum immediately below
the lowest coal seam to be mined;

(4) All coal crop lines and the strike
and dip of the coal to be mined within
the proposed permit area;

(5) Location and extent of known
workings of active, inactive, or aban-
doned underground mines, including
mine openings to the surface within
the proposed permit and adjacent
areas;

(6) Location and extent of sub-surface
water, if encountered, within the pro-
posed permit or adjacent areas;

(7) Location of surface water bodies
such as streams, lakes, ponds, springs,
constructed or natural drains, and irri-
gation ditches within the proposed per-
mit and adjacent areas;

(8) Location and extent of existing or
previously surface-mined areas within
the proposed permit area;

(9) Location and dimensions of exist-
ing areas of spoil, waste, and non-coal
waste disposal, dams, embankments,
other impoundments, and water treat-
ment and air pollution control facili-
ties within the proposed permit area;

(10) Location, and depth if available,
of gas and oil wells within the proposed
permit area and water wells in the per-
mit area and adjacent area;

(b) Cross sections, maps and plans in-
cluded in a permit application as re-
quired by this section shall be prepared
by, or under the direction of, and cer-
tified by a qualified, registered, profes-
sional engineer, a professional geolo-
gist, or in any State which authorizes
land surveyors to prepare and certify
such cross sections, maps and plans, a
qualified, registered, professional, land
surveyor, with assistance from experts
in related fields such as landscape ar-
chitecture, and shall be updated as re-
quired by the regulatory authority.

[44 FR 15354, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980; 50 FR 16198, Apr. 24,
1985; 59 FR 27937, May 27, 1994]

PART 780—SURFACE MINING PER-
MIT APPLICATIONS—MINIMUM
REQUIREMENT FOR RECLAMA-
TION AND OPERATION PLAN

Sec.
780.1 Scope.
780.2 Objectives.
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780.4 Responsibilities.
780.10 Information collection.
780.11 Operation plan: General require-

ments.
780.12 Operation plan: Existing structures.
780.13 Operation plan: Blasting.
780.14 Operation plan: Maps and plans.
780.15 Air pollution control plan.
780.16 Fish and wildlife information.
780.18 Reclamation plan: General require-

ments.
780.21 Hydrologic information.
780.22 Geologic information.
780.23 Reclamation plan: Land use informa-

tion.
780.25 Reclamation plan: Siltation struc-

tures, impoundments, banks, dams, and
embankments.

780.27 Reclamation plan: Surface mining
near underground mining.

780.29 Diversions.
780.31 Protection of public parks and his-

toric places.
780.33 Relocation or use of public roads.
780.35 Disposal of excess spoil.
780.37 Road systems.
780.38 Support facilities.

AUTHORITY: Pub. L. 95–87, 30 U.S.C. 1201 et
seq., as amended; sec. 115 of Pub. L. 98–146, 30
U.S.C. 1257; 16 U.S.C. 470 et seq.; and Pub. L.
100–34.

SOURCE: 44 FR 15357, Mar. 13, 1979, unless
otherwise noted.

§ 780.1 Scope.
This part provides the minimum re-

quirements for the Secretary’s ap-
proval of regulatory program provi-
sions for the mining operations and
reclamation plan portions of applica-
tions for permits for surface mining ac-
tivities, except to the extent that dif-
ferent requirements for those plans are
established under 30 CFR part 785.

§ 780.2 Objectives.
The objectives of this part are to in-

sure that the regulatory authority is
provided with comprehensive and reli-
able information on proposed surface
mining activities, and to ensure that
those activities are allowed to be con-
ducted only in compliance with the
Act, this chapter, and the regulatory
program.

§ 780.4 Responsibilities.
(a) It is the responsibility of the ap-

plicant to provide to the regulatory au-
thority all of the information required
by this part, except where specifically
exempted in this part.

(b) It is the responsibility of State
and Federal governmental agencies to
provide information to the regulatory
authority where specifically required
in this part.

§ 780.10 Information collection.

(a) The collections of information
contained in Part 780 have been ap-
proved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1029–
0036. The information will be used by
the regulatory authority to determine
whether the applicant can comply with
the applicable performance and envi-
ronmental standards in Public Law 95–
87. Response is required to obtain a
benefit.

(b) Public Reporting burden for this
information is estimated to average 28
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing the
burden, to the Information Collection
Clearance Officer, Office of Surface
Mining Reclamation and Enforcement,
1951 Constitution Ave., NW., Room 640
NC, Washington, DC 20240; and the Of-
fice of Management and Budget, Paper-
work Reduction Project 1029–0036,
Washington, DC 20503.

[59 FR 53028, Oct. 20, 1994]

§ 780.11 Operation plan: General re-
quirements.

Each application shall contain a de-
scription of the mining operations pro-
posed to be conducted during the life of
the mine within the proposed permit
area, including, at a minimum, the fol-
lowing:

(a) A narrative description of the
type and method of coal mining proce-
dures and proposed engineering tech-
niques, anticipated annual and total
production of coal, by tonnage, and the
major equipment to be used for all as-
pects of those operations; and
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(b) A narrative explaining the con-
struction, modification, use, mainte-
nance, and removal of the following fa-
cilities (unless retention of such facili-
ties is necessary for postmining land
use as specified in § 816.133):

(1) Dams, embankments, and other
impoundments;

(2) Overburden and topsoil handling
and storage areas and structures;

(3) Coal removal, handling, storage,
cleaning, and transportation areas and
structures;

(4) Spoil, coal processing waste, and
non-coal waste removal, handling, stor-
age, transportation, and disposal areas
and structures;

(5) Mine facilities; and
(6) Water and air pollution control fa-

cilities.

[44 FR 15357, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]

§ 780.12 Operation plan: Existing
structures.

(a) Each application shall contain a
description of each existing structure
proposed to be used in connection with
or to facilitate the surface coal mining
and reclamation operation. The de-
scription shall include—

(1) Location;
(2) Plans of the structure which de-

scribe its current condition;
(3) Approximate dates on which con-

struction of the existing structure was
begun and completed; and

(4) A showing, including relevant
monitoring data or other evidence,
whether the structure meets the per-
formance standards of subchapter K
(Permanent Program Standards) of
this chapter or, if the structure does
not meet the performance standards of
subchapter K of this chapter, a showing
whether the structure meets the per-
formance standards of subchapter B
(Interim Program Standards) of this
chapter.

(b) Each application shall contain a
compliance plan for each existing
structure proposed to be modified or
reconstructed for use in connection
with or to facilitate the surface coal
mining and reclamation operation. The
compliance plan shall include—

(1) Design specifications for the
modification or reconstruction of the
structure to meet the design and per-

formance standards of subchapter K of
this chapter;

(2) A construction schedule which
shows dates for beginning and com-
pleting interim steps and final recon-
struction;

(3) Provisions for monitoring the
structure during and after modification
or reconstruction to ensure that the
performance standards of subchapter K
of this chapter are met; and

(4) A showing that the risk of harm
to the environment or to public health
or safety is not significant during the
period of modification or reconstruc-
tion.

§ 780.13 Operation plan: Blasting.
(a) Blasting plan. Each application

shall contain a blasting plan for the
proposed permit area, explaining how
the applicant will comply with the re-
quirements of §§ 816.61 through 816.68 of
this chapter. This plan shall include, at
a minimum, information setting forth
the limitations the operator will meet
with regard to ground vibration and
airblast, the bases for those limita-
tions, and the methods to be applied in
controlling the adverse effects of blast-
ing operations.

(b) Monitoring system. Each applica-
tion shall contain a description of any
system to be used to monitor compli-
ance with the standards of § 816.67 in-
cluding the type, capability, and sensi-
tivity of any blast-monitoring equip-
ment and proposed procedures and lo-
cations of monitoring.

(c) Blasting near underground mines.
Blasting operations within 500 feet of
active underground mines require ap-
proval of the State and Federal regu-
latory authorities concerned with the
health and safety of underground min-
ers.

[48 FR 9806, Mar. 8, 1983]

§ 780.14 Operation plan: Maps and
plans.

Each application shall contain maps
and plans as follows:

(a) The maps and plans shall show
the lands proposed to be affected
throughout the operation and any
change in a facility or feature to be
caused by the proposed operations, if
the facility or feature was shown under
30 CFR 779.24 through 779.25.
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(b) The following shall be shown for
the proposed permit area:

(1) Buildings, utility corridors and fa-
cilities to be used;

(2) The area of land to be affected
within the proposed permit area, ac-
cording to the sequence of mining and
reclamation;

(3) Each area of land for which a per-
formance bond or other equivalent
guarantee will be posted under sub-
chapter J of this chapter;

(4) Each coal storage, cleaning and
loading area;

(5) Each topsoil, spoil, coal waste,
and non-coal waste storage area;

(6) Each water diversion, collection,
conveyance, treatment, storage, and
discharge facility to be used;

(7) Each air pollution collection and
control facility;

(8) Each source of waste and each
waste disposal facility relating to coal
processing or pollution control;

(9) Each facility to be used to protect
and enhance fish and wildlife and re-
lated environmental values;

(10) Each explosive storage and han-
dling facility; and

(11) Location of each sedimentation
pond, permanent water impoundment,
coal processing waste bank, and coal
processing waste dam and embank-
ment, in accordance with 30 CFR 780.25,
and fill area for the disposal of excess
spoil in accordance 30 CFR 780.35.

(c) Except as provided in
§§ 780.25(a)(2), 780.25(a)(3), 780.35(a),
816.71(b), 816.73(c), 816.74(c) and 816.81(c)
of this chapter, cross sections, maps
and plans required under paragraphs
(b) (4), (5), (6), (10) and (11) of this sec-
tion shall be prepared by, or under the
direction of, and certified by a quali-
fied registered professional engineer, a
professional geologist, or in any State
which authorizes land surveyors to pre-
pare and certify such cross sections,
maps and plans, a qualified, registered,
professional, land surveyor, with as-
sistance from experts in related fields
such as landscape architecture.

[44 FR 15357, Mar. 13, 1979; 44 FR 49685, Aug.
24, 1979, as amended at 45 FR 51550, Aug. 4,
1980; 48 FR 14822, Apr. 5, 1983; 50 FR 16199,
Apr. 24, 1985; 56 FR 65635, Dec. 17, 1991]

§ 780.15 Air pollution control plan.

(a) For all surface mining activities
with projected production rates exceed-
ing 1,000,000 tons of coal per year and
located west of the 100th meridian west
longitude, the application shall con-
tain an air pollution control plan
which includes the following:

(1) An air quality monitoring pro-
gram to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices proposed
under paragraph (a)(2) of this section
to comply with Federal and State air
quality standards; and

(2) A plan for fugitive dust control
practices as required under 30 CFR
816.95.

(b) For all other surface mining ac-
tivities the application shall contain
an air pollution control plan which in-
cludes the following:

(1) An air quality monitoring pro-
gram, if required by the regulatory au-
thority, to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices under para-
graph (b)(2) of this section to comply
with applicable Federal and State air
quality standards; and

(2) A plan for fugitive dust control
practices, as required under 30 CFR
816.95.

§ 780.16 Fish and wildlife information.
(a) Resource information. Each appli-

cation shall include fish and wildlife
resource information for the permit
area and adjacent area.

(1) The scope and level of detail for
such information shall be determined
by the regulatory authority in con-
sultation with State and Federal agen-
cies with responsibilities for fish and
wildlife and shall be sufficient to de-
sign the protection and enhancement
plan required under paragraph (b) of
this section.

(2) Site-specific resource information
necessary to address the respective spe-
cies or habitats shall be required when
the permit area or adjacent area is
likely to include:

(i) Listed or proposed endangered or
threatened species of plants or animals
or their critical habitats listed by the
Secretary under the Endangered Spe-
cies Act of 1973, as amended (16 U.S.C.

VerDate 18<JUN>99 00:35 Aug 07, 1999 Jkt 183114 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\183114T.XXX 183114T PsN: 183114T



221

Surface Mining Reclamation and Enforcement, Interior § 780.18

1531 et seq.), or those species or habitats
protected by similar State statutes;

(ii) Habitats of unusually high value
for fish and wildlife such as important
streams, wetlands, riparian areas, cliffs
supporting raptors, areas offering spe-
cial shelter or protection, migration
routes, or reproduction and wintering
areas; or

(iii) Other species or habitats identi-
fied through agency consultation as re-
quiring special protection under State
or Federal law.

(b) Protection and enhancement plan.
Each application shall include a de-
scription of how, to the extent possible
using the best technology currently
available, the operator will minimize
disturbances and adverse impacts on
fish and wildlife and related environ-
mental values, including compliance
with the Endangered Species Act, dur-
ing the surface coal mining and rec-
lamation operations and how enhance-
ment of these resources will be
achieved where practicable. This de-
scription shall—

(1) Be consistent with the require-
ments of § 816.97 of this chapter;

(2) Apply, at a minimum, to species
and habitats identified under para-
graph (a) of this section; and

(3) Include—
(i) Protective measures that will be

used during the active mining phase of
operation. Such measures may include
the establishment of buffer zones, the
selective location and special design of
haul roads and powerlines, and the
monitoring of surface water quality
and quantity; and

(ii) Enhancement measures that will
be used during the reclamation and
postmining phase of operation to de-
velop aquatic and terrestrial habitat.
Such measures may include restoration
of streams and other wetlands, reten-
tion of ponds and impoundments, es-
tablishment of vegetation for wildlife
food and cover, and the replacement of
perches and nest boxes. Where the plan
does not include enhancement meas-
ures, a statement shall be given ex-
plaining why enhancement is not prac-
ticable.

(c) Fish and Wildlife Service review.
Upon request, the regulatory authority
shall provide the resource information
required under paragraph (a) of this

section and the protection and en-
hancement plan required under para-
graph (b) of this section to the U.S. De-
partment of the Interior, Fish and
Wildlife Service Regional or Field Of-
fice for their review. This information
shall be provided within 10 days of re-
ceipt of the request from the Service.

[52 FR 47359, Dec. 11, 1987]

§ 780.18 Reclamation plan: General re-
quirements.

(a) Each application shall contain a
plan for reclamation of the lands with-
in the proposed permit area, showing
how the applicant will comply with
section 515 of the Act, subchapter K of
this chapter, and the environmental
protection performance standards of
the regulatory program. The plan shall
include, at a minimum, all information
required under 30 CFR 780.18 through
780.37.

(b) Each plan shall contain the fol-
lowing information for the proposed
permit area—

(1) A detailed timetable for the com-
pletion of each major step in the rec-
lamation plan;

(2) A detailed estimate of the cost of
reclamation of the proposed operations
required to be covered by a perform-
ance bond under subchapter J of this
chapter, with supporting calculations
for the estimates;

(3) A plan for backfilling, soil sta-
bilization, compacting, and grading,
with contour maps or cross sections
that show the anticipated final surface
configuration of the proposed permit
area, in accordance with 30 CFR 816.102
through 816.107;

(4) A plan for removal, storage, and
redistribution of topsoil, subsoil, and
other material to meet the require-
ments of § 816.22 of this chapter. A dem-
onstration of the suitability of topsoil
substitutes or supplements under
§ 816.22(b) of this chapter shall be based
upon analysis of the thickness of soil
horizons, total depth, texture, percent
coarse fragments, pH, and areal extent
of the different kinds of soils. The reg-
ulatory authority may require other
chemical and physical analyses, field-
site trials, or greenhouse tests if deter-
mined to be necessary or desirable to
demonstrate the suitability of the top-
soil substitutes or supplements.
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(5) A plan for revegetation as re-
quired in 30 CFR 816.111 through 816.116,
including, but not limited to, descrip-
tions of the—

(i) Schedule of revegetation;
(ii) Species and amounts per acre of

seeds and seedlings to be used;
(iii) Methods to be used in planting

and seeding;
(iv) Mulching techniques;
(v) Irrigation, if appropriate, and pest

and disease control measures, if any;
and

(vi) Measures proposed to be used to
determine the success of revegetation
as required in 30 CFR 816.116.

(vii) A soil testing plan for evalua-
tion of the results of topsoil handling
and reclamation procedures related to
revegetation.

(6) A description of the measures to
be used to maximize the use and con-
servation of the coal resource as re-
quired in 30 CFR 816.59;

(7) A description of measures to be
employed to ensure that all debris,
acid-forming and toxic-forming mate-
rials, and materials constituting a fire
hazard are disposed of in accordance
with 30 CFR 816.89 and 816.102 and a de-
scription of the contingency plans
which have been developed to preclude
sustained combustion of such mate-
rials;

(8) A description, including appro-
priate cross sections and maps, of the
measures to be used to seal or manage
mine openings, and to plug, case, or
manage exploration holes, other bore
holes, wells, and other openings within
the proposed permit area, in accord-
ance with 30 CFR 816.13 through 816.15;
and

(9) A description of steps to be taken
to comply with the requirements of the
Clean Air Act (42 U.S.C. 7401 et seq.),
the Clean Water Act (33 U.S.C. 1251 et
seq.), and other applicable air and
water quality laws and regulations and
health and safety standards.

[44 FR 15357, Mar. 13, 1979, as amended at 48
FR 22100, May 16, 1983; 48 FR 44779, Sept. 30,
1983]

§ 780.21 Hydrologic information.
(a) Sampling and analysis methodology.

All water-quality analyses performed
to meet the requirements of this sec-
tion shall be conducted according to

the methodology in the 15th edition of
‘‘Standard Methods for the Examina-
tion of Water and Wastewater,’’ which
is incorporated by reference, or the
methodology in 40 CFR parts 136 and
434. Water quality sampling performed
to meet the requirements of this sec-
tion shall be conducted according to ei-
ther methodology listed above when
feasible. ‘‘Standard Methods for the
Examination of Water and Waste-
water,’’ is a joint publication of the
American Public Health Association,
the American Water Works Associa-
tion, and the Water Pollution Control
Federation and is available from the
American Public Health Association,
1015 15th Street, NW., Washington, DC
20036. This document is also available
for inspection at the Office of the Fed-
eral Register Information Center, 800
North Capitol Street, NW., suite 700,
Washington, DC; at the Office of the
OSM Administrative Record, U.S. De-
partment of the Interior, Room 5315,
1100 L Street, NW., Washington, DC; at
the OSM Eastern Technical Service
Center, U.S. Department of the Inte-
rior, Building 10, Parkway Center,
Pittsburgh, Pa.; and at the OSM West-
ern Technical Service Center, U.S. De-
partment of the Interior, Brooks
Tower, 1020 15th Street, Denver, Colo.
This incorporation by reference was ap-
proved by the Director of the Federal
Register on October 26, 1983. This docu-
ment is incorporated as it exists on the
date of the approval, and a notice of
any change in it will be published in
the FEDERAL REGISTER.

(b) Baseline information. The applica-
tion shall include the following base-
line hydrologic information, and any
additional information required by the
regulatory authority.

(1) Ground-water information. The lo-
cation and ownership for the permit
and adjacent areas of existing wells,
springs, and other ground-water re-
sources, seasonal quality and quantity
of ground water, and usage. Water
quality descriptions shall include, at a
minimum, total dissolved solids or spe-
cific conductance corrected to 25 °C,
pH, total iron, and total manganese.
Ground-water quantity descriptions
shall include, at a minimum, approxi-
mate rates of discharge or usage and
depth to the water in the coal seam,
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and each water-bearing stratum above
and potentially impacted stratum
below the coal seam.

(2) Surface-water information. The
name, location, ownership, and descrip-
tion of all surface-water bodies such as
streams, lakes, and impoundments, the
location of any discharge into any sur-
face-water body in the proposed permit
and adjacent areas, and information on
surface-water quality and quantity suf-
ficient to demonstrate seasonal vari-
ation and water usage. Water quality
descriptions shall include, at a min-
imum, baseline information on total
suspended solids, total dissolved solids
or specific conductance corrected to 25
°C, pH, total iron, and total man-
ganese. Baseline acidity and alkalinity
information shall be provided if there
is a potential for acid drainage from
the proposed mining operation. Water
quantity descriptions shall include, at
a minimum, baseline information on
seasonal flow rates.

(3) Supplemental information. If the de-
termination of the probable hydrologic
consequences (PHC) required by para-
graph (f) of this section indicates that
adverse impacts on or off the proposed
permit area may occur to the hydro-
logic balance, or that acid-forming or
toxic-forming material is present that
may result in the contamination of
ground-water or surface-water supplies,
then information supplemental to that
required under paragraphs (b) (1) and
(2) of this section shall be provided to
evaluate such probable hydrologic con-
sequences and to plan remedial and
reclamation activities. Such supple-
mental information may be based upon
drilling, aquifer tests, hydrogeologic
analysis of the water-bearing strata,
flood flows, or analysis of other water
quality or quantity characteristics.

(c) Baseline cumulative impact area in-
formation. (1) Hydrologic and geologic
information for the cumulative impact
area necessary to assess the probable
cumulative hydrologic impacts of the
proposed operation and all anticipated
mining on surface- and ground-water
systems as required by paragraph (g) of
this section shall be provided to the
regulatory authority if available from
appropriate Federal or State agencies.

(2) If the information is not available
from such agencies, then the applicant

may gather and submit this informa-
tion to the regulatory authority as
part of the permit application.

(3) The permit shall not be approved
until the necessary hydrologic and geo-
logic information is available to the
regulatory authority.

(d) Modeling. The use of modeling
techniques, interpolation or statistical
techniques may be included as part of
the permit application, but actual
surface- and ground-water information
may be required by the regulatory au-
thority for each site even when such
techniques are used.

(e) Alternative water source informa-
tion. If the PHC determination required
by paragraph (f) of this section indi-
cates that the proposed mining oper-
ation may proximately result in con-
tamination, diminution, or interrup-
tion of an underground or surface
source of water within the proposed
permit or adjacent areas which is used
for domestic, agricultural, industrial
or other legitimate purpose, then the
application shall contain information
on water availability and alternative
water sources, including the suitability
of alternative water sources for exist-
ing permining uses and approved
postmining land uses.

(f) Probable hydrologic consequences
determination. (1) The application shall
contain a determination of the prob-
able hydrologic consequences (PHC) of
the proposed operation upon the qual-
ity and quantity of surface and ground
water under seasonal flow conditions
for the proposed permit and adjacent
areas.

(2) The PHC determination shall be
based on baseline hydrologic, geologic
and other information collected for the
permit application and may include
data statistically representative of the
site.

(3) The PHC determination shall in-
clude findings on:

(i) Whether adverse impacts may
occur to the hydrologic balance;

(ii) Whether acid-forming or toxic-
forming materials are present that
could result in the contamination of
surface or ground water supplies;

(iii) Whether the proposed operation
may proximately result in contamina-
tion, diminution or interruption of an
underground or surface source of water
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within the proposed permit or adjacent
areas which is used for domestic, agri-
cultural, industrial or other legitimate
purpose; and

(iv) What impact the proposed oper-
ation will have on:

(A) Sediment yields from the dis-
turbed area; (B) acidity, total sus-
pended and dissolved solids, and other
important water quality parameters of
local impact; (C) flooding or
streamflow alteration; (D) ground
water and surface water availability;
and (E) other characteristics as re-
quired by the regulatory authority.

(4) An application for a permit revi-
sion shall be reviewed by the regu-
latory authority to determine whether
a new or updated PHC determination
shall be required.

(g) Cumulative hydrologic impact as-
sessment. (1) The regulatory authority
shall provide an assessment of the
probable cumulative hydrologic im-
pacts (CHIA) of the proposed operation
and all anticipated mining upon
surface- and ground-water systems in
the cumulative impact area. The CHIA
shall be sufficient to determine, for
purposes of permit approval, whether
the proposed operation has been de-
signed to prevent material damage to
the hydrologic balance outside the per-
mit area. The regulatory authority
may allow the applicant to submit data
and analyses relevant to the CHIA with
the permit application.

(2) An application for a permit revi-
sion shall be reviewed by the regu-
latory authority to determine whether
a new or updated CHIA shall be re-
quired.

(h) Hydrologic reclamation plan. The
application shall include a plan, with
maps and descriptions, indicating how
the relevant requirements of part 816,
including §§ 816.41 to 816.43, will be met.
The plan shall be specific to the local
hydrologic conditions. It shall contain
the steps to be taken during mining
and reclamation through bond release
to minimize disturbances to the hydro-
logic balance within the permit and ad-
jacent areas; to prevent material dam-
age outside the permit area; to meet
applicable Federal and State water
quality laws and regulations; and to
protect the rights of present water
users. The plan shall include the meas-

ures to be taken to: Avoid acid or toxic
drainage; prevent, to the extent pos-
sible using the best technology cur-
rently available, additional contribu-
tions of suspended solids to
streamflow; provide water-treatment
facilities when needed; control drain-
age; restore approximate premining re-
charge capacity and protect or replace
rights of present water users. The plan
shall specifically address and potential
adverse hydrologic consequences iden-
tified in the PHC determination pre-
pared under paragraph (f) of this sec-
tion and shall include preventive and
remedial measures.

(i) Ground-water monitoring plan. (1)
The application shall include a ground-
water monitoring plan based upon the
PHC determination required under
paragraph (f) of this section and the
analysis of all baseline hydrologic, geo-
logic and other information in the per-
mit application. The plan shall provide
for the monitoring of parameters that
relate to the suitability of the ground
water for current and approved
postmining land uses and to the objec-
tives for protection of the hydrologic
balance set forth in paragraph (h) of
this section. It shall identify the quan-
tity and quality parameters to be mon-
itored, sampling frequency, and site lo-
cations. It shall describe how the data
may be used to determine the impacts
of the operation upon the hydrologic
balance. At a minimum, total dissolved
solids or specific conductance cor-
rected to 25 °C, pH, total iron, total
manganese, and water levels shall be
monitored and data submitted to the
regulatory authority at least every 3
months for each monitoring location.
The regulatory authority may require
additional monitoring.

(2) If an applicant can demonstrate
by the use of the PHC determination
and other available information that a
particular water-bearing stratum in
the proposed permit and adjacent areas
is not one which serves as an aquifer
which significantly ensures the hydro-
logic balance within the cumulative
impact area, then monitoring of that
stratum may be waived by the regu-
latory authority.

(j) Surface-water monitoring plan. (1)
The application shall include a surface-
water monitoring plan based upon the
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PHC determination required under
paragraph (f) of this section and the
analysis of all baseline hydrologic, geo-
logic, and other information in the per-
mit application. The plan shall provide
for the monitoring of parameters that
relate to the suitability of the surface
water for current and approved
postmined land uses and to the objec-
tives for protection of the hydrologic
balance as set forth in paragraph (h) of
this section as well as the effluent lim-
itations found at 40 CFR part 434.

(2) The plan shall identify the sur-
face-water quantity and quality param-
eters to be monitored, sampling fre-
quency and site locations. It shall de-
scribe how the data may be used to de-
termine the impacts of the operation
upon the hydrologic balance.

(i) At all monitoring locations in the
surface-water bodies such as streams,
lakes, and impoundments, that are po-
tentially impacted or into which water
will be discharged and at upstream
monitoring locations the total dis-
solved solids or specific conductance
corrected to 25 °C, total suspended sol-
ids, pH, total iron, total manganese,
and flow shall be monitored.

(ii) For point-source discharges, mon-
itoring shall be conducted in accord-
ance with 40 CFR parts 122, 123 and 434
and as required by the National Pollut-
ant Discharge Elimination System per-
mitting authority.

(3) The monitoring reports shall be
submitted to the regulatory authority
every 3 months. The regulatory author-
ity may require additional monitoring.

[48 FR 43985, Sept. 26, 1983, as amended at 53
FR 36400, Sept. 19, 1988]

§ 780.22 Geologic information.

(a) General. Each application shall in-
clude geologic information in sufficient
detail to assist in determining—

(1) The probable hydrologic con-
sequences of the operation upon the
quality and quantity of surface and
ground water in the permit and adja-
cent areas, including the extent to
which surface- and ground-water moni-
toring is necessary;

(2) All potentially acid- or toxic-
forming strata down to and including
the stratum immediately below the
lowest coal seam to be mined; and

(3) Whether reclamation as required
by this chapter can be accomplished
and whether the proposed operation
has been designed to prevent material
damage to the hydrologic balance out-
side the permit area.

(b) Geologic information shall in-
clude, at a minimum the following:

(1) A description of the geology of the
proposed permit and adjacent areas
down to and including the deeper of ei-
ther the stratum immediately below
the lowest coal seam to be mined or
any aquifer below the lowest coal seam
to be mined which may be adversely
impacted by mining. The description
shall include the areal and structural
geology of the permit and adjacent
areas, and other parameters which in-
fluence the required reclamation and
the occurrence, availability, move-
ment, quantity, and quality of poten-
tially impacted surface and ground wa-
ters. It shall be based on—

(i) The cross sections, maps and plans
required by § 779.25 of this chapter;

(ii) The information obtained under
paragraphs (b)(2) and (c) of this section;
and

(iii) Geologic literature and prac-
tices.

(2) Analyses of samples collected
from test borings; drill cores; or fresh,
unweathered, uncontaminated samples
from rock outcrops from the permit
area, down to and including the deeper
of either the stratum immediately
below the lowest coal seam to be mined
or any aquifer below the lowest seam
to be mined which may be adversely
impacted by mining. The analyses shall
result in the following:

(i) Logs showing the lithologic char-
acteristics including physical prop-
erties and thickness of each stratum
and location of ground water where oc-
curring;

(ii) Chemical analyses identifying
those strata that may contain acid- or
toxic-forming or alkalinity-producing
materials and to determine their con-
tent except that the regulatory author-
ity may find that the analysis for alka-
linity-producing materials is unneces-
sary; and

(iii) Chemical analyses of the coal
seam for acid- or toxic-forming mate-
rials, including the total sulfur and py-
ritic sulfur, except that the regulatory
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authority may find that the analysis of
pyritic sulfur content is unnecessary.

(c) If determined to be necessary to
protect the hydrologic balance or to
meet the performance standards of this
chapter, the regulatory authority may
require the collection, analysis, and de-
scription of geologic information in ad-
dition to that required by paragraph
(b) of this section.

(d) An applicant may request the reg-
ulatory authority to waive in whole or
in part the requirements of paragraph
(b)(2) of this section. The waiver may
be granted only if the regulatory au-
thority finds in writing that the collec-
tion and analysis of such data is unnec-
essary because other equivalent infor-
mation is available to the regulatory
authority in a satisfactory form.

[48 FR 43987, Sept. 26, 1983]

§ 780.23 Reclamation plan: Land use
information.

(a) The plan shall contain a state-
ment of the condition, capability, and
productivity of the land within the pro-
posed permit area, including:

(1) A map and supporting narrative of
the uses of the land existing at the
time of the filing of the application. If
the premining use of the land was
changed within 5 years before the an-
ticipated date of beginning the pro-
posed operations, the historic use of
the land shall also be described. In the
case of previously mined land, the use
of the land prior to any mining shall
also be described to the extent such in-
formation is available.

(2) A narrative of land capability and
productivity, which analyzes the land-
use description under paragraph (a) of
this section in conjunction with other
environmental resources information.
The narrative shall provide analyses of:

(i) The capability of the land before
any mining to support a variety of
uses, giving consideration to soil and
foundation characteristics, topog-
raphy, vegetative cover, and the hy-
drology of the proposed permit area;
and

(ii) The productivity of the proposed
permit area before mining, expressed
as average yield of food, fiber, forage,
or wood products from such lands ob-
tained under high levels of manage-
ment. The productivity shall be deter-

mined by yield data or estimates for
similar sites based on current data
from the U.S. Department of Agri-
culture, State agricultural univer-
sities, or appropriate State natural re-
source or agricultural agencies.

(b) Each plan shall contain a detailed
description of the proposed use, fol-
lowing reclamation, of the land within
the proposed permit area, including a
discussion of the utility and capacity
of the reclaimed land to support a vari-
ety of alternative uses, and the rela-
tionship of the proposed use of existing
land use policies and plans. This de-
scription shall explain:

(1) How the proposed post mining
land use is to be achieved and the nec-
essary support activities which may be
needed to achieve the proposed land
use; and

(2) Where a land use different from
the premining land use is proposed, all
materials needed for approval of the al-
ternative use under 30 CFR 816.133.

(3) The consideration which has been
given to making all of the proposed
surface mining activities consistent
with surface owner plans and applica-
ble State and local land use plans and
programs.

(c) The description shall be accom-
panied by a copy of the comments con-
cerning the proposed use by the legal
or equitable owner of record of the sur-
face of the proposed permit area and
the State and local government agen-
cies which would have to initiate, im-
plement, approve, or authorize the pro-
posed use of the land following rec-
lamation.

[59 FR 27937, May 27, 1994]

§ 780.25 Reclamation plan: Siltation
structures, impoundments, banks,
dams, and embankments.

(a) General. Each application shall in-
clude a general plan and a detailed de-
sign plan for each proposed siltation
structure, water impoundment, and
coal processing waste bank, dam, or
embankment within the proposed per-
mit area.

(1) Each general plan shall—
(i) Be prepared by, or under the direc-

tion of, and certified by a qualified,
registered, professional engineer, a pro-
fessional geologist, or in any State
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which authorizes land surveyors to pre-
pare and certify such plans, a qualified,
registered, professional, land surveyor,
with assistance from experts in related
fields such as landscape architecture;

(ii) Contain a description, map, and
cross section of the structure and its
location;

(iii) Contain preliminary hydrologic
and geologic information required to
assess the hydrologic impact of the
structure;

(iv) Contain a survey describing the
potential effect on the structure from
subsidence of the subsurface strata re-
sulting from past underground mining
operations if underground mining has
occurred; and

(v) Contain a certification statement
which includes a schedule setting forth
the dates that any detailed design
plans for structures that are not sub-
mitted with the general plan will be
submitted to the regulatory authority.
The regulatory authority shall have
approved, in writing, the detailed de-
sign plan for a structure before con-
struction of the structure begins.

(2) Impoundments meeting the Class
B or C criteria for dams in the U.S. De-
partment of Agriculture, Soil Con-
servation Service Technical Release
No. 60 (210–VI–TR60, Oct. 1985), ‘‘Earth
Dams and Reservoirs,’’ Technical Re-
lease No. 60 (TR–60) shall comply with
the requirements of this section for
structures that meet or exceed the size
of other criteria of the Mine Safety and
Health Administration (MSHA). The
technical release is hereby incor-
porated by reference. This incorpora-
tion by reference was approved by the
Director of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from
the National Technical Information
Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161, order No.
PB 87–157509/AS. Copies can be in-
spected at the OSM Headquarters Of-
fice, Office of Surface Mining Reclama-
tion and Enforcement, Administrative
Record, Room 660, 800 North Capitol
Street, Washington, DC or at the Office
of the Federal Register, 800 North Cap-
itol Street, NW., suite 700, Washington,
DC. Each detailed design plan for a
structure that meets or exceeds the

size or other criteria of MSHA,
§ 77.216(a) of this chapter shall:

(i) Be prepared by, or under the direc-
tion of, and certified by a qualified reg-
istered professional engineer with as-
sistance from experts in related fields
such as geology, land surveying, and
landscape architecture;

(ii) Include any geotechnical inves-
tigation, design, and construction re-
quirements for the structure;

(iii) Describe the operation and main-
tenance requirements for each struc-
ture; and

(iv) Describe the timetable and plans
to remove each structure, if appro-
priate.

(3) Each detailed design plan for
structures not included in paragraph
(a)(2) of this section shall:

(i) Be prepared by, or under the direc-
tion of, and certified by a qualified,
registered, professional engineer, or in
any State which authorizes land sur-
veyors to prepare and certify such
plans, a qualified, registered, profes-
sional, land surveyor, except that all
coal processing waste dams and em-
bankments covered by §§ 816.81–816.84 of
this chapter shall be certified by a
qualified, registered, professional engi-
neer;

(ii) Include any design and construc-
tion requirements for the structure, in-
cluding any required geotechnical in-
formation;

(iii) Describe the operation and main-
tenance requirements for each struc-
ture; and

(iv) Describe the timetable and plans
to remove each structure, if appro-
priate.

(b) Siltation structures. Siltation
structures shall be designed in compli-
ance with the requirements of § 816.46
of this chapter.

(c) Permanent and temporary impound-
ments. (1) Permanent and temporary
impoundments shall be designed to
comply with the requirements of
§ 816.49 of this chapter.

(2) Each plan for an impoundment
meeting the size or other criteria of
the Mine Safety and Health Adminis-
tration shall comply with the require-
ments of §§ 77.216–1 and 77.216–2 of this
title. The plan required to be sub-
mitted to the District Manager of
MSHA under § 77.216 of this title shall
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be submitted to the regulatory author-
ity as part of the permit application in
accordance with paragraph (a) of this
section.

(3) For impoundments not included in
paragraph (a)(2) of this section, the
regulatory authority may establish
through the State program approval
process, engineering design standards
that ensure stability comparable to a
1.3 minimum static safety factor in
lieu of engineering tests to establish
compliance with the minimum static
safety factor of 1.3 specified in
§ 816.49(a)(4)(ii) of this chapter.

(d) Coal processing waste banks. Coal
processing waste banks shall be de-
signed to comply with the require-
ments of 30 CFR 816.81—816.84.

(e) Coal processing waste dams and em-
bankments. Coal processing waste dams
and embankments shall be designed to
comply with the requirements of 30
CFR 816.81—816.84. Each plan shall
comply with the requirements of the
Mine Safety and Health Administra-
tion, 30 CFR 77.216–1 and 77.216–2, and
shall contain the results of a
geotechnical investigation of the pro-
posed dam or embankment foundation
area, to determine the structural com-
petence of the foundation which will
support the proposed dam or embank-
ment structure and the impounded ma-
terial. The geotechnical investigation
shall be planned and supervised by an
engineer or engineering geologist, ac-
cording to the following:

(1) The number, location, and depth
of borings and test pits shall be deter-
mined using current prudent engineer-
ing practice for the size of the dam or
embankment, quantity of material to
be impounded, and subsurface condi-
tions.

(2) The character of the overburden
and bedrock, the proposed abutment
sites, and any adverse geotechnical
conditions which may affect the par-
ticular dam, embankment, or reservoir
site shall be considered.

(3) All springs, seepage, and ground
water flow observed or anticipated dur-
ing wet periods in the area of the pro-
posed dam or embankment shall be
identified on each plan.

(4) Consideration shall be given to
the possibility of mudflows, rock-de-
bris falls, or other landslides into the

dam, embankment, or impounded ma-
terial.

(f) If the structure meets the Class B
or C criteria for dams in TR–60 or
meets the size or other criteria of
§ 77.216(a) of this chapter, each plan
under paragraphs (b), (c), and (e) of this
section shall include a stability anal-
ysis of the structure. The stability
analysis shall include, but not be lim-
ited to, strength parameters, pore pres-
sures, and long-term seepage condi-
tions. The plan shall also contain a de-
scription of each engineering design as-
sumption and calculation with a dis-
cussion of each alternative considered
in selecting the specific design param-
eters and construction methods.

[44 FR 15357, Mar. 13, 1979, as amended at 48
FR 44780, Sept. 30, 1983; 50 FR 16199, Apr. 24,
1985; 53 FR 43605, Oct. 27, 1988; 59 FR 53028,
Oct. 20, 1994]

§ 780.27 Reclamation plan: Surface
mining near underground mining.

For surface mining activities within
the proposed permit area to be con-
ducted within 500 feet of an under-
ground mine, the application shall de-
scribe the measures to be used to com-
ply with 30 CFR 816.79.

§ 780.29 Diversions.
Each application shall contain de-

scriptions, including maps and cross
sections, of stream channel diversions
and other diversions to be constructed
within the proposed permit area to
achieve compliance with 30 CFR 816.43
of this chapter.

[44 FR 15357, Mar. 13, 1979, as amended at 48
FR 43987, Sept. 26, 1983]

§ 780.31 Protection of public parks and
historic places.

(a) For any publicly owned parks or
any places listed on the National Reg-
ister of Historic Places that may be ad-
versely affected by the proposed oper-
ation, each plan shall describe the
measures to be used—

(1) To prevent adverse impacts, or
(2) If valid existing rights exist or

joint agency approval is to be obtained
under § 761.12(f) of this chapter, to min-
imize adverse impacts.

(b) The regulatory authority may re-
quire the applicant to protect historic
or archeological properties listed on or
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eligible for listing on the National Reg-
ister of Historic Places through appro-
priate mitigation and treatment meas-
ures. Appropriate mitigation and treat-
ment measures may be required to be
taken after permit issuance provided
that the required measures are com-
pleted before the properties are af-
fected by any mining operation.

[52 FR 4262, Feb. 10, 1987]

§ 780.33 Relocation or use of public
roads.

Each application shall describe, with
appropriate maps and cross-sections,
the measures to be used to ensure that
the interests of the public and land-
owners affected are protected if, under
30 CFR 761.12(d), the applicant seeks to
have the regulatory authority ap-
prove—

(a) Conducting the proposed surface
mining activities within 100 feet of the
right-of-way line of any public road,
except where mine access or haul roads
join that right-of-way; or

(b) Relocating a public road.

§ 780.35 Disposal of excess spoil.
(a) Each application shall contain de-

scriptions, including appropriate maps
and cross section drawings, of the pro-
posed disposal site and design of the
spoil disposal structures according to
30 CFR 816.71—816.74. These plans shall
describe the geotechnical investiga-
tion, design, construction, operation,
maintenance, and removal, if appro-
priate, of the site and structures.

(b) Except for the disposal of excess
spoil on pre existing benches, each ap-
plication shall contain the results of a
geotechnical investigation of the pro-
posed disposal site, including the fol-
lowing:

(1) The character of bedrock and any
adverse geologic conditions in the dis-
posal area,

(2) A survey identifying all springs,
seepage, and ground water flow ob-
served or anticipated during wet peri-
ods in the area of the disposal site;

(3) A survey of the potential effects
of subsidence of the subsurface strata
due to past and future mining oper-
ations;

(4) A technical description of the
rock materials to be utilized in the
construction of those disposal struc-

tures containing rock chimmey cores
or underlain by a rock drainage blan-
ket; and

(5) A stability analysis including, but
not limited to, strength parameters,
pore pressures and long-term seepage
conditions. These data shall be accom-
panied by a description of all engineer-
ing design assumptions and calcula-
tions and the alternatives considered
in selecting the specific design speci-
fications and methods.

(c) If, under 30 CFR 816.71(d), rock-toe
buttresses or key-way cuts are re-
quired, the application shall include
the following:

(1) The number, location, and depth
of borings or test pits which shall be
determined with respect to the size of
the spoil disposal structure and sub-
surface conditions; and

(2) Engineering specifications uti-
lized to design the rock-toe buttress or
key-way cuts which shall be deter-
mined in accordance with paragraph
(b)(5) of this section.

[44 FR 15357, Mar. 13, 1979, as amended at 48
FR 44780, Sept. 30, 1983; 56 FR 65635, Dec. 17,
1991]

§ 780.37 Road systems.

(a) Plans and drawings. Each appli-
cant for a surface coal mining and rec-
lamation permit shall submit plans and
drawings for each road, as defined in
§ 701.5 of this chapter, to be con-
structed, used, or maintained within
the proposed permit area. The plans
and drawings shall—

(1) Include a map, appropriate cross
sections, design drawings and specifica-
tions for road widths, gradients, sur-
facing materials, cuts, fill embank-
ments, culverts, bridges, drainage
ditches, low-water crossings, and drain-
age structures;

(2) Contain the drawings and speci-
fications of each proposed road that is
located in the channel of an intermit-
tent or perennial stream, as necessary
for approval of the road by the regu-
latory authority in accordance with
§ 816.150(d)(1) of this chapter;

(3) Contain the drawings and speci-
fications for each proposed ford of pe-
rennial or intermittent streams that is
used as a temporary route, as nec-
essary for approval of the ford by the
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regulatory authority in accordance
with § 816.151(c)(2) of this chapter;

(4) Contain a description of measures
to be taken to obtain approval of the
regulatory authority for alteration or
relocation of a natural stream channel
under § 816.151(d)(5) of this chapter;

(5) Contain the drawings and speci-
fications for each low-water crossing of
perennial or intermittent stream chan-
nels so that the regulatory authority
can maximize the protection of the
stream in accordance with § 816.151(d)(6)
of this chapter; and

(6) Describe the plans to remove and
reclaim each road that would not be re-
tained under an approved postmining
land use, and the schedule for this re-
moval and reclamation.

(b) Primary road certification. The
plans and drawings for each primary
road shall be prepared by, or under the
direction of, and certified by a quali-
fied registered professional engineer, or
in any State which authorizes land sur-
veyors to certify the design of primary
roads a qualified registered profes-
sional land surveyor, with experience
in the design and construction of roads,
as meeting the requirements of this
chapter; current, prudent engineering
practices; and any design criteria es-
tablished by the regulatory authority.

(c) Standard design plans. The regu-
latory authority may establish engi-
neering design standards for primary
roads through the State program ap-
proval process, in lieu of engineering
tests, to establish compliance with the
minimum static safety factor of 1.3 for
all embankments specified in
§ 816.151(b) of this chapter.

[53 FR 45211, Nov. 8, 1988]

§ 780.38 Support facilities.

Each applicant for a surface coal
mining and reclamation permit shall
submit a description, plans, and draw-
ings for each support facility to be con-
structed, used, or maintained within
the proposed permit area. The plans
and drawings shall include a map, ap-
propriate cross sections, design draw-
ings, and specifications sufficient to
demonstrate compliance with § 816.181
of this chapter for each facility.

[53 FR 45211, Nov. 8, 1988]

PART 783—UNDERGROUND MIN-
ING PERMIT APPLICATIONS—
MINIMUM REQUIREMENTS FOR
INFORMATION ON ENVIRON-
MENTAL RESOURCES

Sec.
783.1 Scope.
783.2 Objectives.
783.4 Responsibilities.
783.10 Information collection.
783.11 General requirements.
783.12 General environmental resources in-

formation.
783.18 Climatological information.
783.19 Vegetation information.
783.20 [Reserved]
783.21 Soil resources information.
783.24 Maps: General requirements.
783.25 Cross sections, maps, and plans.

AUTHORITY: 30 U.S.C. 1201 et seq.; sec. 115 of
Pub. L. 98–146, (30 U.S.C. 1257), and 16 U.S.C.
470 et seq.

SOURCE: 44 FR 15363, Mar. 13, 1979, unless
otherwise noted.

§ 783.1 Scope.
This part establishes the minimum

requirements for the Secretary’s ap-
proval of regulatory program provi-
sions for the environmental resources
contents of applications for permits for
underground mining activities.

§ 783.2 Objectives.
The objectives of this part are to en-

sure that each application provides to
the regulatory authority a complete
and accurate description of the envi-
ronmental resources that may be im-
pacted or affected by proposed under-
ground mining activities.

§ 783.4 Responsibilities.
(a) It is the responsibility of the ap-

plicant to provide, except where spe-
cifically exempted in this part, all in-
formation required by this part in the
application.

(b) It is the responsibility of State
and Federal Government agencies to
provide information for applications as
specifically required by this part.

§ 783.10 Information collection.
The information collection require-

ments contained in 30 CFR 783.11,
783.12, 783.13, 783.14, 783.15, 783.16, 783.17,
783.18, 783.19, 783.21, 783.22, 783.23, 783.24
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and 783.25 have been approved by the
Office of Management and Budget
under 44 U.S.C. 3507 and assigned clear-
ance number 1029–0038. The information
is being collected to meet the require-
ments of sections 507 and 508 of Pub. L.
95–87, which require the permit appli-
cant to present an adequate description
of the existing pre-mining environ-
mental resources within and around
the proposed mine plan area. This in-
formation will be used by the regu-
latory authority to determine whether
the applicant can comply with the per-
formance standards for underground
mining. The obligation to respond is
mandatory.

[47 FR 33686, Aug. 4, 1982, as amended at 52
FR 47359, Dec. 11, 1987]

§ 783.11 General requirements.

Each permit application shall include
a description of the existing, premining
environmental resources within the
proposed permit area and adjacent
areas that may be affected or impacted
by the proposed underground mining
activities.

[44 FR 15363, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]

§ 783.12 General environmental re-
sources information.

Each application shall describe and
identify—

(a) The lands subject to surface coal
mining operations over the estimated
life of those operations and the size, se-
quence, and timing of the subareas for
which it is anticipated that individual
permits for mining will be sought; and

(b) The nature of cultural historic
and archeological resources listed or
eligible for listing on the National Reg-
ister of Historic Places and known ar-
cheological sites within the proposed
permit and adjacent areas.

(1) The description shall be based on
all available information, including,
but not limited to, information from
the State Historic Preservation Officer
and local archeological, historical, and
cultural preservation groups.

(2) The regulatory authority may re-
quire the applicant to identify and
evaluate important historic and ar-
cheological resources that may be eli-

gible for listing on the National Reg-
ister of Historic Places, through the—

(i) Collection of additional informa-
tion,

(ii) Conduct of field investigations, or
(iii) Other appropriate analyses.

[44 FR 15363, Mar. 13, 1979, as amended at 48
FR 14822, Apr. 5, 1983; 52 FR 4262, Feb. 10,
1987]

§ 783.18 Climatological information.
(a) When requested by the regulatory

authority, the application shall con-
tain a statement of the climatological
factors that are representative of the
proposed permit area, including—

(1) The average seasonal precipita-
tion;

(2) The average direction and veloc-
ity of prevailing winds; and

(3) Seasonal temperature ranges.
(b) The regulatory authority may re-

quest such additional data as deemed
necessary to ensure compliance with
the requirements of this subchapter.

[44 FR 15363, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]

§ 783.19 Vegetation information.
(a) The permit application shall, if

required by the regulatory authority,
contain a map that delineates existing
vegetative types and a description of
the plant communities within the area
affected by surface operations and fa-
cilities and within any proposed ref-
erence area. This description shall in-
clude information adequate to predict
the potential for reestablishing vegeta-
tion.

(b) When a map or aerial photograph
is required, sufficient adjacent areas
shall be included to allow evaluation of
vegetation as important habitat for
fish and wildlife for those species of
fish and wildlife identified under 30
CFR 784.21.

[44 FR 15363, Mar. 13, 1979, as amended at 52
FR 47359, Dec. 11, 1987]

§ 783.20 [Reserved]

§ 783.21 Soil resources information.
(a) The applicant shall provide ade-

quate soil survey information on those
portions of the permit area to be af-
fected by surface operations or facili-
ties consisting of the following:
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(1) A map delineating different soils;
(2) Soil identification;
(3) Soil description; and
(4) Present and potential produc-

tivity of existing soils.
(b) Where the applicant proposes to

use selected overburden materials as a
supplement or substitute for topsoil,
the application shall provide results of
the analyses, trials and tests required
under 30 CFR 817.22.

§ 783.24 Maps: General requirements.
The permit application shall include

maps showing:
(a) All boundaries of lands and names

of present owners of record of those
lands, both surface and sub-surface, in-
cluded in or contiguous to the permit
area;

(b) The boundaries of land within the
proposed permit area upon which the
applicant has the legal right to enter
and begin underground mining activi-
ties;

(c) The boundaries of all areas pro-
posed to be affected over the estimated
total life of the underground mining
activities, with a description of size,
sequence and timing of the mining of
sub-areas for which it is anticipated
that additional permits will be sought;

(d) The location of all buildings in
and within 1000 feet of the proposed
permit area, with identification of the
current use of the buildings;

(e) The location of surface and sub-
surface man-made features within,
passing through, or passing over the
proposed permit area, including, but
not limited to, major electric trans-
mission lines, pipelines, and agricul-
tural drainage tile fields;

(f) The location and boundaries of
any proposed reference areas for deter-
mining the success of revegetation;

(g) The locations of water supply in-
takes for current users of surface wa-
ters flowing into, out of, and within a
hydrologic area defined by the regu-
latory authority, and those surface wa-
ters which will receive discharges from
affected areas in the proposed permit
area;

(h) Each public road located in or
within 100 feet of the proposed permit
area;

(i) The boundaries of any public park
and locations of any cultural or histor-

ical resources listed or eligible for list-
ing in the National Register of Historic
Places and known archeological sites
within the permit and adjacent areas.

(j) Each cemetery that is located in
or within 100 feet of the proposed per-
mit area.

(k) Any land within the proposed per-
mit area which is within the bound-
aries of any units of the National Sys-
tem of Trails or the Wild and Scenic
Rivers System, including study rivers
designated under section 5(a) of the
Wild and Scenic Rivers Act; and

(l) Other relevant information re-
quired by the regulatory authority.

[44 FR 15363, Mar. 13, 1979; 44 FR 49685, Aug.
24, 1979, as amended at 45 FR 51550, Aug. 4,
1980; 48 FR 14822, Apr. 5, 1983; 52 FR 4263, Feb.
10, 1987]

§ 783.25 Cross sections, maps, and
plans.

(a) The application shall include
cross sections, maps, and plans show-
ing—

(1) Elevations and locations of test
borings and core samplings;

(2) Elevations and locations of moni-
toring stations used to gather data on
water quality and quantity, fish and
wildlife, and air quality, if required, in
preparation of the application.

(3) Nature, depth, and thickness of
the coal seams to be mined, any coal or
rider seams above the seam to be
mined, each stratum of the overburden,
and the stratum immediately below
the lowest coal seam to be mined;

(4) All coal crop lines and the strike
and dip of the coal to be mined within
the proposed permit area;

(5) Location and extent of known
workings of active, inactive, or aban-
doned underground mines, including
mine openings to the surface within
the proposed permit and adjacent
areas;

(6) Location and extent of sub-surface
water, if encountered, within the pro-
posed permit or adjacent areas, includ-
ing, but not limited to areal and
vertical distribution of aquifers, and
portrayal of seasonal differences of
head in different aquifers on cross-sec-
tions and contour maps;

(7) Location of surface water bodies
such as streams, lakes, ponds, springs,
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constructed or natural drains, and irri-
gation ditches within the proposed per-
mit and adjacent areas;

(8) Location and extent of existing or
previously surface-mined areas within
the proposed permit area;

(9) Location and dimensions of exist-
ing areas of spoil, waste, coal develop-
ment waste, and non-coal waste dis-
posal, dams, embankments, other im-
poundments, and water treatment and
air pollution control facilities within
the proposed permit area;

(10) Location, and depth if available,
of gas and oil wells within the proposed
permit area and water wells in the per-
mit area and adjacent areas;

(b) Cross-sections, maps and plans in-
cluded in a permit application as re-
quired by this section shall be prepared
by, or under the direction of, and cer-
tified by a qualified, registered, profes-
sional engineer, a professional geolo-
gist, or in any State which authorizes
land surveyors to prepare and certify
such cross sections, maps and plans, a
qualified, registered, professional, land
surveyor, with assistance from experts
in related fields such as landscape ar-
chitecture, and shall be updated as re-
quired by the regulatory authority.

[44 FR 15363, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980; 50 FR 16199, Apr. 24,
1985; 59 FR 27937, May 27, 1994]

PART 784—UNDERGROUND MIN-
ING PERMIT APPLICATIONS—
MINIMUM REQUIREMENTS FOR
RECLAMATION AND OPERATION
PLAN

Sec.
784.1 Scope.
784.2 Objectives.
784.4 Responsibilities.
784.10 Information collection.
784.11 Operation plan: General require-

ments.
784.12 Operation plan: Existing structures.
784.13 Reclamation plan: General require-

ments.
784.14 Hydrologic information.
784.15 Reclamation plan: Land use informa-

tion.
784.16 Reclamation plan: Siltation struc-

tures, impoundments, banks, dams, and
embankments.

784.17 Protection of public parks and his-
toric places.

784.18 Relocation or use of public roads.
784.19 Underground development waste.

784.20 Subsidence control plan.
784.21 Fish and wildlife information.
784.22 Geologic information.
784.23 Operation plan: Maps and plans.
784.24 Road systems.
784.25 Return of coal processing waste to

abandoned underground workings.
784.26 Air pollution control plan.
784.29 Diversions.
784.30 Support facilities.
784.200 Interpretive rules related to General

Performance Standards.

AUTHORITY: 16 U.S.C. 470 et seq., 30 U.S.C.
1201 et seq., as amended.

SOURCE: 44 FR 15366, Mar. 13, 1979, unless
otherwise noted.

§ 784.1 Scope.
This part provides the minimum re-

quirements for the Secretary’s ap-
proval of regulatory program provi-
sions for the mining operations and
reclamation plans portions of applica-
tions for permits for underground min-
ing activities, except to the extent that
different requirements for those plans
are established under 30 CFR part 785.

§ 784.2 Objectives.
The objectives of this part are to en-

sure that the regulatory authority is
provided with comprehensive and reli-
able information on proposed under-
ground mining activities, and to ensure
that those activities are allowed to be
conducted only in compliance with the
Act, this chapter, and the regulatory
program.

§ 784.4 Responsibilities.
(a) It is the responsibility of the ap-

plicant to provide to the regulatory au-
thority all of the information required
by this part, except where specifically
exempted in this part.

(b) It is the responsibility of State
and Federal governmental agencies to
provide information to the regulatory
authority where specifically required
in this part.

§ 784.10 Information collection.
(a) The collections of information

contained in Part 784 have been ap-
proved by Office of Management and
Budget under 44 U.S.C. 3501 et seq. and
assigned clearance number 1029–0039.
The information will be used to meet
the requirements of 30 U.S.C. 1211(b),
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1251, 1257, 1258, 1266, and 1309a. The obli-
gation to respond is required to obtain
a benefit.

(b) Public reporting burden for this
information is estimated to average 513
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information.

[60 FR 16748, Mar. 31, 1995]

§ 784.11 Operation plan: General re-
quirements.

Each application shall contain a de-
scription of the mining operations pro-
posed to be conducted during the life of
the mine within the proposed permit
area, including, at a minimum, the fol-
lowing:

(a) A narrative description of the
type and method of coal mining proce-
dures and proposed engineering tech-
niques, anticipated annual and total
production of coal, by tonnage, and the
major equipment to be used for all as-
pects of those operations; and

(b) A narrative explaining the con-
struction, modification, use, mainte-
nance, and removal of the following fa-
cilities (unless retention of such facil-
ity is necessary for postmining land
use as specified in § 817.133):

(1) Dams, embankments, and other
impoundments;

(2) Overburden and topsoil handling
and storage areas and structures;

(3) Coal removal, handling, storage,
cleaning, and transportation areas and
structures;

(4) Spoil, coal processing waste, mine
development waste, and non-coal waste
removal, handling, storage, transpor-
tation, and disposal areas and struc-
tures;

(5) Mine facilities; and
(6) Water pollution control facilities.

[44 FR 15366, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980]

§ 784.12 Operation plan: Existing
structures.

(a) Each application shall contain a
description of each existing structure
proposed to be used in connection with
or to facilitate the surface coal mining
and reclamation operation. The de-
scription shall include:

(1) Location;
(2) Plans of the structure which de-

scribe its current condition;
(3) Approximate dates on which con-

struction of the existing structure was
begun and completed; and

(4) A showing, including relevant
monitoring data or other evidence,
whether the structure meets the per-
formance standards of subchapter K
(Permanent Program Standards) of
this chapter or, if the structure does
not meet the performance standards of
subchapter K of this chapter, a showing
whether the structure meets the per-
formance standards of subchapter B
(Interim Program Standards) of this
chapter.

(b) Each application shall contain a
compliance plan for each existing
structure proposed to be modified or
reconstructed for use in connection
with or to facilitate the surface coal
mining and reclamation operation. The
compliance plan shall include—

(1) Design specifications for the
modification or reconstruction of the
structure to meet the design and per-
formance standards of subchapter K of
this chapter;

(2) A construction schedule which
shows dates for beginning and com-
pleting interim steps and final recon-
struction;

(3) Provisions for monitoring the
structure during and after modification
or reconstruction to ensure that the
performance standards of subchapter K
of this chapter are met; and

(4) A showing that the risk of harm
to the environment or to public health
or safety is not significant during the
period of modification or reconstruc-
tion.

§ 784.13 Reclamation plan: General re-
quirements.

(a) Each application shall contain a
plan for the reclamation of the lands
within the proposed permit area, show-
ing how the applicant will comply with
sections 515 and 516 of the Act, sub-
chapter K of this chapter, and the envi-
ronmental protection performance
standards of the regulatory program.
The plan shall include, at a minimum,
all information required under 30 CFR
784.13 through 784.26.

VerDate 18<JUN>99 00:35 Aug 07, 1999 Jkt 183114 PO 00000 Frm 00234 Fmt 8010 Sfmt 8010 Y:\SGML\183114T.XXX 183114T PsN: 183114T



235

Surface Mining Reclamation and Enforcement, Interior § 784.14

(b) Each plan shall contain the fol-
lowing information for the proposed
permit area;

(1) A detailed timetable for the com-
pletion of each major step in the rec-
lamation plan;

(2) A detailed estimate of the cost of
the reclamation of the proposed oper-
ations required to be covered by a per-
formance bond under subchapter J of
this chapter, with supporting calcula-
tions for the estimates;

(3) A plan for backfilling, soil sta-
bilization, compacting and grading,
with contour maps or cross sections
that show the anticipated final surface
configuration of the proposed permit
area, in accordance with 30 CFR 817.102
through 817.107;

(4) A plan for removal, storage, and
redistribution of topsoil, subsoil, and
other material to meet the require-
ments of § 817.22 of this chapter. A dem-
onstration of the suitability of topsoil
substitutes or supplements under
§ 817.22(b) of this chapter shall be based
upon analysis of the thickness of soil
horizons, total depth, texture, percent
coarse fragments, pH, and areal extent
of the different kinds of soils. The reg-
ulatory authority may require other
chemical and physical analyses, field-
site trials, or greenhouse tests if deter-
mined to be necessary or desirable to
demonstrate the suitability of the top-
soil substitutes or supplements.

(5) A plan for revegetation as re-
quired in 30 CFR 817.111 through 817.116,
including, but not limited to, descrip-
tions of the—

(i) Schedule of revegetation;
(ii) Species and amounts per acre of

seeds and seedlings to be used;
(iii) Methods to be used in planting

and seeding;
(iv) Mulching techniques;
(v) Irrigation, if appropriate, and pest

and disease control measures, if any;
(vi) Measures proposed to be used to

determine the success of revegetation
as required in 30 CFR 817.116; and,

(vii) A soil testing plan for evalua-
tion of the results of topsoil handling
and reclamation procedures related to
revegetation.

(6) A description of the measures to
be used to maximize the use and con-
servation of the coal resource as re-
quired in 30 CFR 817.59;

(7) A description of measures to be
employed to ensure that all debris,
acid-forming and toxic-forming mate-
rials, and materials constituting a fire
hazard are disposed of in accordance
with 30 CFR 817.89 and 817.102 and a de-
scription of the contingency plans
which have been developed to preclude
sustained combustion of such mate-
rials;

(8) A description, including appro-
priate cross sections and maps, of the
measures to be used to seal or manage
mine openings, and to plug, case or
manage exploration holes, other bore
holes, wells and other openings within
the proposed permit area, in accord-
ance with 30 CFR 817.13—817.15; and

(9) A description of steps to be taken
to comply with the requirements of the
Clean Air Act (42 U.S.C. 7401 et seq.),
the Clean Water Act (33 U.S.C. 1251 et
seq.), and other applicable air and
water quality laws and regulations and
health and safety standards.

[44 FR 15366, Mar. 13, 1979; 44 FR 49686, Aug.
24, 1979, as amended at 48 FR 22100, May 16,
1983; 48 FR 44780, Sept. 30, 1983]

§ 784.14 Hydrologic information.
(a) Sampling and analysis. All water

quality analyses performed to meet the
requirements of this section shall be
conducted according to the method-
ology in the 15th edition of ‘‘Standard
Methods for the Examination of Water
and Wastewater,’’ which is incor-
porated by reference, or the method-
ology in 40 CFR parts 136 and 434.
Water quality sampling performed to
meet the requirements of this section
shall be conducted according to either
methodology listed above when fea-
sible. ‘‘Standard Methods for the Ex-
amination of Water and Wastewater,’’
is a joint publication of the American
Public Health Association, the Amer-
ican Water Works Association, and the
Water Pollution Control Federation
and is available from the American
Public Health Association, 1015 Fif-
teenth Street, NW., Washington, DC
20036. This document is also available
for inspection at the Office of the Fed-
eral Register Information Center, 800
North Capitol Street, NW., suite 700,
Washington, DC; at the Office of the
OSM Administrative Record, U.S. De-
partment of the Interior, Room 5315,
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1100 L Street, NW., Washington, DC; at
the OSM Eastern Technical Service
Center, U.S. Department of the Inte-
rior, Building 10, Parkway Center,
Pittsburgh, Pa.; and at the OSM West-
ern Technical Service Center, U.S. De-
partment of the Interior, Brooks
Tower, 1020 15th Street, Denver, Colo.
This incorporation by reference was ap-
proved by the Director of the Federal
Register on October 26, 1983. This docu-
ment is incorporated as it exists on the
date of the approval, and a notice of
any change in it will be published in
the FEDERAL REGISTER.

(b) Baseline information. The applica-
tion shall include the following base-
line hydrologic information, and any
additional information required by the
regulatory authority.

(1) Ground-water information. The lo-
cation and ownership for the permit
and adjacent areas of existing wells,
springs, and other ground-water re-
sources, seasonal quality and quantity
of ground water, and usage. Water
quality descriptions shall include, at a
minimum, total dissolved solids or spe-
cific conductance corrected to 25 °C,
pH, total iron, and total manganese.
Ground-water quantity descriptions
shall include, at a minimum, approxi-
mate rates of discharge or usage and
depth to the water in the coal seam,
and each water-bearing stratum above
and potentially impacted stratum
below the coal seam.

(2) Surface-water information. The
name, location, ownership and descrip-
tion of all surface-water bodies such as
streams, lakes, and impoundments, the
location of any discharge into any sur-
face-water body in the proposed permit
and adjacent areas, and information on
surface-water quality and quantity suf-
ficient to demonstrate seasonal vari-
ation and water usage. Water quality
descriptions shall include, at a min-
imum, baseline information on total
suspended solids, total dissolved solids
or specific conductance corrected to 25
°C, pH, total iron, and total man-
ganese. Baseline acidity and alkalinity
information shall be provided if there
is a potential for acid drainage from
the proposed mining operation. Water
quantity descriptions shall include, at
a minimum, baseline information on
seasonal flow rates.

(3) Supplemental information. If the de-
termination of the probable hydrologic
consequences (PHC) required by para-
graph (e) of this section indicates that
adverse impacts on or off the proposed
permit area may occur to the hydro-
logic balance, or that acid-forming or
toxic-forming material is present that
may result in the contamination of
ground-water or surface-water supplies,
then information supplemental to that
required under paragraphs (b) (1) and
(2) of this section shall be provided to
evaluate such probable hydrologic con-
sequences and to plan remedial and
reclamation activities. Such supple-
mental information may be based upon
drilling, aquifer tests, hydrogeologic
analysis of the water-bearing strata,
flood flows, or analysis of other water
quality or quantity characteristics.

(c) Baseline cumulative impact area in-
formation. (1) Hydrologic and geologic
information for the cumulative impact
area necessary to assess the probable
cumulative hydrologic impacts of the
proposed operation and all anticipated
mining on surface- and ground-water
systems as required by paragraph (f) of
this section shall be provided to the
regulatory authority if available from
appropriate Federal or State agencies.

(2) If this information is not avail-
able from such agencies, then the ap-
plicant may gather and submit this in-
formation to the regulatory authority
as part of the permit application.

(3) The permit shall not be approved
until the necessary hydrologic and geo-
logic information is available to the
regulatory authority.

(d) Modeling. The use of modeling
techniques, interpolation or statistical
techniques may be included as part of
the permit application, but actual
surface- and ground-water information
may be required by the regulatory au-
thority for each site even when such
techniques are used.

(e) Probable hydrologic consequences
determination. (1) The application shall
contain a determination of the prob-
able hydrologic consequences (PHC) of
the proposed operation upon the qual-
ity and quantity of surface and ground
water under seasonal flow conditions
for the proposed permit and adjacent
areas.
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(2) The PHC determination shall be
based on baseline hydrologic, geologic,
and other information collected for the
permit application and may include
data statistically representative of the
site.

(3) The PHC determination shall in-
clude findings on:

(i) Whether adverse impacts may
occur to the hydrologic balance;

(ii) Whether acid-forming or toxic-
forming materials are present that
could result in the contamination of
surface or ground water supplies;

(iii) What impact the proposed oper-
ation will have on:

(A) Sediment yield from the dis-
turbed area; (B) acidity, total sus-
pended and dissolved solids, and other
important water quality parameters of
local impact; (C) flooding or
streamflow alteration; (D) ground
water and surface water availability;
and (E) other characteristics as re-
quired by the regulatory authority;

(iv) Whether the underground mining
activities conducted after October 24,
1992 may result in contamination, dim-
inution or interruption of a well or
spring in existence at the time the per-
mit application is submitted and used
for domestic, drinking, or residential
purposes within the permit or adjacent
areas.

(4) An application for a permit revi-
sion shall be reviewed by the regu-
latory authority to determine whether
a new or updated PHC shall be re-
quired.

(f) Cumulative hydrologic impact assess-
ment. (1) The regulatory authority
shall provide an assessment of the
probable cumulative hydrologic im-
pacts (CHIA) of the proposed operation
and all anticipated mining upon
surface- and ground-water systems in
the cumulative impact area. The CHIA
shall be sufficient to determine, for
purposes of permit approval, whether
the proposed operation has been de-
signed to prevent material damage to
the hydrologic balance outside the per-
mit area. The regulatory authority
may allow the applicant to submit data
and analyses relevant to the CHIA with
the permit application.

(2) An application for a permit revi-
sion shall be reviewed by the regu-
latory authority to determine whether

a new or updated CHIA shall be re-
quired.

(g) Hydrologic reclamation plan. The
application shall include a plan, with
maps and descriptions, indicating how
the relevant requirements of part 817 of
this chapter, including §§ 817.41 to
817.43, will be met. The plan shall be
specific to the local hydrologic condi-
tions. It shall contain the steps to be
taken during mining and reclamation
through bond release to minimize dis-
turbance to the hydrologic balance
within the permit and adjacent areas;
to prevent material damage outside the
permit area; and to meet applicable
Federal and State water quality laws
and regulations. The plan shall include
the measures to be taken to: avoid acid
or toxic drainage; prevent, to the ex-
tent possible using the best technology
currently available, additional con-
tributions of suspended solids to
streamflow; provide water treatment
facilities when needed; and control
drainage. The plan shall specifically
address any potential adverse hydro-
logic consequences identified in the
PHC determination prepared under
paragraph (e) of this section and shall
include preventive and remedial meas-
ures.

(h) Ground-water monitoring plan. (1)
The application shall include a ground-
water monitoring plan based upon the
PHC determination required under
paragraph (e) of this section and the
analysis of all baseline hydrologic, geo-
logic and other information in the per-
mit application. The plan shall provide
for the monitoring of parameters that
relate to the suitability of the ground
water for current and approved
postmining land uses and to the objec-
tives for protection of the hydrologic
balance set forth in paragraph (g) of
this section. It shall identify the quan-
tity and quality parameters to be mon-
itored, sampling frequency and site lo-
cations. It shall describe how the data
may be used to determine the impacts
of the operation upon the hydrologic
balance. At a minimum, total dissolved
solids or specific conductance cor-
rected to 25 °C, pH, total iron, total
manganese, and water levels shall be
monitored and data submitted to the
regulatory authority at least every 3
months for each monitoring location.
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The regulatory authority may require
additional monitoring.

(2) If an applicant can demonstrate
by the use of the PHC determination
and other available information that a
particular water-bearing stratum in
the proposed permit and adjacent areas
is not one which serves as an aquifer
which significantly ensures the hydro-
logic balance within the cumulative
impact area, then monitoring of that
stratum may be waived by the regu-
latory authority.

(i) Surface-water monitoring plan. (1)
The application shall include a surface-
water monitoring plan based upon the
PHC determination required under
paragraph (e) of this section and the
analysis of all baseline hydrologic, geo-
logic and other information in the per-
mit application. The plan shall provide
for the monitoring of parameters that
relate to the suitability of the surface
water for current and approved
postmining land uses and to the objec-
tives for protection of the hydrologic
balance as set forth in paragraph (g) of
this section as well as the effluent lim-
itations found at 40 CFR part 434.

(2) The plan shall identify the sur-
face-water quantity and quality param-
eters to be monitored, sampling fre-
quency and site locations. It shall de-
scribe how the data may be used to de-
termine the impacts of the operation
upon the hydrologic balance.

(i) At all monitoring locations in
streams, lakes, and impoundments,
that are potentially impacted or into
which water will be discharged and at
upstream monitoring locations, the
total dissolved solids or specific con-
ductance corrected at 25 °C, total sus-
pended solids, pH, total iron, total
manganese, and flow shall be mon-
itored.

(ii) For point-source discharges, mon-
itoring shall be conducted in accord-
ance with 40 CFR parts 122, 123 and 434
and as required by the National Pollut-
ant Discharge Elimination System per-
mitting authority.

(3) The monitoring reports shall be
submitted to the regulatory authority
every 3 months. The regulatory author-
ity may require additional monitoring.

[48 FR 43987, Sept. 26, 1983, as amended at 52
FR 45923, Dec. 2, 1987; 53 FR 36401, Sept. 19,
1988; 60 FR 16748, Mar. 31, 1995]

§ 784.15 Reclamation plan: Land use
information.

(a) The plan shall contain a state-
ment of the condition, capability, and
productivity of the land within the pro-
posed permit area, including:

(1) A map and supporting narrative of
the uses of the land existing at the
time of the filing of the application. If
the premining use of the land was
changed within 5 years before the an-
ticipated date of beginning the pro-
posed operations, the historic use of
the land shall also be described. In the
case of previously mined land, the use
of the land prior to any mining shall
also be described to the extent such in-
formation is available.

(2) A narrative of land capability and
productivity, which analyzes the land-
use description under paragraph (a) of
this section in conjunction with other
environmental resources information.
The narrative shall provide analyses of:

(i) The capability of the land before
any mining to support a variety of
uses, giving consideration to soil and
foundation characteristics, topog-
raphy, vegetative cover, and the hy-
drology of the proposed permit area;
and

(ii) The productivity of the proposed
permit area before mining, expressed
as average yield of food, fiber, forage,
or wood products from such lands ob-
tained under high levels of manage-
ment. The productivity shall be deter-
mined by yield data or estimates for
similar sites based on current data
from the U.S. Department of Agri-
culture, State agricultural univer-
sities, or appropriate State natural re-
source or agricultural agencies.

(b) Each plan shall contain a detailed
description of the proposed use, fol-
lowing reclamation, of the land within
the proposed permit area including a
discussion of the utility and capacity
of the reclaimed land to support a vari-
ety of alternative uses, and the rela-
tionship of the proposed use to existing
land use policies and plans. This de-
scription shall explain:

(1) How the proposed postmining land
use is to be achieved and the necessary
support activities which may be needed
to achieve the proposed land use; and

(2) Where a land use different from
the premining land use is proposed, all
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materials needed for approval of the al-
ternative use under 30 CFR 817.133.

(3) The consideration which has been
given to making all of the proposed
surface mining activities consistent
with surface owner plans and applica-
ble State and local land use plans and
programs.

(c) The description shall be accom-
panied by a copy of the comments con-
cerning the proposed use by the legal
or equitable owner of record of the sur-
face of the proposed permit area and
the State and local government agen-
cies which would have to initiate, im-
plement, approve, or authorize the pro-
posed use of the land following rec-
lamation.

[59 FR 27937, May 27, 1994]

§ 784.16 Reclamation plan: Siltation
structures, impoundments, banks,
dams, and embankments.

(a) General. Each application shall in-
clude a general plan and a detailed de-
sign plan for each proposed siltation
structure, water impoundment, and
coal processing waste bank, dam, or
embankment within the proposed per-
mit area.

(1) Each general plan shall—
(i) Be prepared by, or under the direc-

tion of, and certified by a qualified,
registered, professional engineer, a pro-
fessional geologist, or in any State
which authorizes land surveyors to pre-
pare and certify such plans, a qualified,
registered, professional, land surveyor
with assistance from experts in related
fields such as landscape architecture;

(ii) Contain a description, map, and
cross section of the structure and its
location;

(iii) Contain preliminary hydrologic
and geologic information required to
assess the hydrologic impact of the
structure;

(iv) Contain a survey describing the
potential effect on the structure from
subsidence of the subsurface strata re-
sulting from past underground mining
operations if underground mining has
occurred; and

(v) Contain a certification statement
which includes a schedule setting forth
the dates when any detailed design
plans for structures that are not sub-
mitted with the general plan will be
submitted to the regulatory authority.

The regulatory authority shall have
approved, in writing, the detailed de-
sign plan for a structure before con-
struction of the structure begins.

(2) Impoundments meeting the Class
B or C criteria for dams in the U.S. De-
partment of Agriculture, Soil Con-
servation Service Technical Release
No. 60 (210–VI–TR60, Oct. 1985), ‘‘Earth
Dams and Reservoirs,’’ Technical Re-
lease No. 60 (TR–60) shall comply with
the requirements of this section for
structures that meet or exceed the size
or other criteria of the Mine Safety
and Health Administration (MSHA).
The technical release is hereby incor-
porated by reference. This incorpora-
tion by reference was approved by the
Director of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
the National Technical Information
Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161, order No.
PB 87–157509/AS. Copies can be in-
spected at the OSM Headquarters Of-
fice, Office of Surface Mining Reclama-
tion and Enforcement, Administrative
Record, Room 660, 800 North Capitol
Street, Washington, DC or at the Office
of the Federal Register, 800 North Cap-
itol Street, NW., suite 700, Washington,
DC. Each detailed design plan for a
structure that meets or exceeds the
size or other criteria of MSHA,
§ 77.216(a) of this chapter shall:

(i) Be prepared by, or under the direc-
tion of, and certified by a qualified reg-
istered professional engineer with as-
sistance from experts in related fields
such as geology, land surveying, and
landscape architecture;

(ii) Include any geotechnical inves-
tigation, design, and construction re-
quirements for the structure;

(iii) Describe the operation and main-
tenance requirements for each struc-
ture; and

(iv) Describe the timetable and plans
to remove each structure, if appro-
priate.

(3) Each detailed design plan for
structures not included in paragraph
(a)(2) of this section shall:

(i) Be prepared by, or under the direc-
tion of, and certified by a qualified,
registered, professional engineer, or in
any State which authorizes land sur-
veyors to prepare and certify such
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plans, a qualified, registered, profes-
sional, land surveyor, except that all
coal processing waste dams and em-
bankments covered by §§ 817.81 through
817.84 of this chapter shall be certified
by a qualified, registered, professional
engineer;

(ii) Include any design and construc-
tion requirements for the structure, in-
cluding any required geotechnical in-
formation;

(iii) Describe the operation and main-
tenance requirements for each struc-
ture; and

(iv) Describe the timetable and plans
to remove each structure, if appro-
priate.

(b) Siltation structures. Siltation
structures shall be designed in compli-
ance with the requirements of § 817.46
of this chapter.

(c) Permanent and temporary impound-
ments. (1) Permanent and temporary
impoundments shall be designed to
comply with the requirements of
§ 817.49 of this chapter.

(2) Each plan for an impoundment
meeting the size of other criteria of the
Mine Safety and Health Administra-
tion shall comply with the require-
ments of §§ 77.216–1 and 77.216–2 of this
title. The plan required to be sub-
mitted to the District Manager of
MSHA under § 77.216 of this title shall
be submitted to the regulatory author-
ity as part of the permit application in
accordance with paragraph (a) of this
section.

(3) For impoundments not included in
paragraph (a)(2) of this section the reg-
ulatory authority may establish
through the State program approval
process engineering design standards
that ensure stability comparable to a
1.3 minimum static safety factor in
lieu of engineering tests to establish
compliance with the minimum static
safety factor of 1.3 specified in
§ 817.49(a)(4)(ii) of this chapter.

(d) Coal processing waste banks. Coal
processing waste banks shall be de-
signed to comply with the require-
ments of 30 CFR 817.81 through 817.84.

(e) Coal processing waste dams and em-
bankments. Coal processing waste dams
and embankments shall be designed to
comply with the requirements of 30
CFR 817.81 through 817.84. Each plan
shall comply with the requirements of

the Mine Safety and Health Adminis-
tration, 30 CFR 77.216–1 and 77.216–2,
and shall contain the results of a
geotechnical investigation of the pro-
posed dam or embankment foundation
area, to determine the structural com-
petence of the foundation which will
support the proposed dam or embank-
ment structure and the impounded ma-
terial. The geotechnical investigation
shall be planned and supervised by an
engineer or engineering geologist, ac-
cording to the following:

(1) The number, location, and depth
of borings and test pits shall be deter-
mined using current prudent engineer-
ing practice for the size of the dam or
embankment, quantity of material to
be impounded, and subsurface condi-
tions.

(2) The character of the overburden
and bedrock, the proposed abutment
sites, and any adverse geotechnical
conditions which may affect the par-
ticular dam, embankment, or reservoir
site shall be considered.

(3) All springs, seepage, and ground
water flow observed or anticipated dur-
ing wet periods in the area of the pro-
posed dam or embankment shall be
identified on each plan.

(4) Consideration shall be given to
the possibility of mudflows, rock-de-
bris falls, or other landslides into the
dam, embankment, or impounded ma-
terial.

(f) If the structure meets the Class B
or C criteria for dams in TR–60 or
meets the size or other criteria of
§ 77.216(a) of this chapter, each plan
under paragraphs (b), (c), and (e) of this
section shall include a stability anal-
ysis of the structure. The stability
analysis shall include, but not be lim-
ited to, strength parameters, pore pres-
sures, and long-term seepage condi-
tions. The plan shall also contain a de-
scription of each engineering design as-
sumption and calculation with a dis-
cussion of each alternative considered
in selecting the specific design param-
eters and construction methods.

[44 FR 15366, Mar. 13, 1979, as amended at 45
FR 51550, Aug. 4, 1980; 48 FR 44780, Sept. 30,
1983; 50 FR 16199, Apr. 24, 1985; 53 FR 43605,
Oct. 27, 1988; 53 FR 48614, Dec. 1, 1988; 59 FR
52028, Oct. 20, 1994]
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§ 784.17 Protection of public parks and
historic places.

(a) For any publicly owned parks or
any places listed on the National Reg-
ister of Historic Places that may be ad-
versely affected by the proposed oper-
ation, each plan shall describe the
measures to be used.

(1) To prevent adverse impacts, or
(2) If valid existing rights exist or

joint agency approval is to be obtained
under § 761.12(f) of this chapter, to min-
imize impacts.

(b) The regulatory authority may re-
quire the applicant to protect historic
and archeological properties listed on
or eligible for listing on the National
Register of Historic Places through ap-
propriate mitigation and treatment
measures. Appropriate mitigation and
treatment measures may be required to
be taken after permit issuance pro-
vided that the required measures are
completed before the properties are af-
fected by any mining operation.

[52 FR 4263, Feb. 10, 1987]

§ 784.18 Relocation or use of public
roads.

Each application shall describe, with
appropriate maps and cross sections,
the measures to be used to ensure that
the interests of the public and land-
owners affected are protected if, under
30 CFR 761.12(d), the applicant seeks to
have the regulatory authority ap-
prove—

(a) Conducting the proposed under-
ground mining activities within 100
feet of the right-of-way line of any pub-
lic road, except where mine access or
haul roads join that right-of-way; or

(b) Relocating a public road.

§ 784.19 Underground development
waste.

Each plan shall contain descriptions,
including appropriate maps and cross-
section drawings of the proposed dis-
posal methods and sites for placing un-
derground development waste and ex-
cess spoil generated at surface areas af-
fected by surface operations and facili-
ties, according to 30 CFR 817.71 through
817.74. Each plan shall describe the
geotechnical investigation, design,
construction, operation, maintenance
and removal, if appropriate, of the

structures and be prepared according
to 30 CFR 780.35.

§ 784.20 Subsidence control plan.
(a) Pre-subsidence survey. Each appli-

cation must include:
(1) A map of the permit and adjacent

areas at a scale of 1:12,000, or larger if
determined necessary by the regu-
latory authority, showing the location
and type of structures and renewable
resource lands that subsidence may
materially damage or for which the
value or reasonably foreseeable use
may be diminished by subsidence, and
showing the location and type of drink-
ing, domestic, and residential water
supplies that could be contaminated,
diminished, or interrupted by subsid-
ence.

(2) A narrative indicating whether
subsidence, if it occurred, could cause
material damage to or diminish the
value or reasonably foreseeable use of
such structures or renewable resource
lands or could contaminate, diminish,
or interrupt drinking, domestic, or res-
idential water supplies.

(3) A survey of the condition of all
non-commercial buildings or occupied
residential dwellings and structures re-
lated thereto, that may be materially
damaged or for which the reasonably
foreseeable use may be diminished by
subsidence, within the area encom-
passed by the applicable angle of draw;
as well as a survey of the quantity and
quality of all drinking, domestic, and
residential water supplies within the
permit area and adjacent area that
could be contaminated, diminished, or
interrupted by subsidence. If the appli-
cant cannot make this survey because
the owner will not allow access to the
site, the applicant will notify the
owner, in writing, of the effect that de-
nial of access will have as described in
§ 817.121(c)(4) of this chapter. The appli-
cant must pay for any technical assess-
ment or engineering evaluation used to
determine the pre-mining condition or
value of such non-commercial build-
ings or occupied residential dwellings
and structures related thereto and the
quantity and quality of drinking, do-
mestic, or residential water supplies.
The applicant must provide copies of
the survey and any technical assess-
ment or engineering evaluation to the
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property owner and regulatory author-
ity.

(b) Subsidence control plan. If the sur-
vey conducted under paragraph (a) of
this section shows that no structures,
or drinking, domestic, or residential
water supplies, or renewable resource
lands exist, or that no material damage
or diminution in value or reasonably
foreseeable use of such structures or
lands, and no contamination, diminu-
tion, or interruption of such water sup-
plies would occur as a result of mine
subsidence, and if the regulatory au-
thority agrees with this conclusion, no
further information need be provided
under this section. If the survey shows
that structures, renewable resource
lands, or water supplies exist and that
subsidence could cause material dam-
age or diminution in value or reason-
ably foreseeable use, or contamination,
diminution, or interruption of pro-
tected water supplies, or if the regu-
latory authority determines that dam-
age, diminution in value or foreseeable
use, or contamination, diminution, or
interruption could occur, the applica-
tion must include a subsidence control
plan that contains the following infor-
mation:

(1) A description of the method of
coal removal, such as longwall mining,
room-and-pillar removal or hydraulic
mining, including the size, sequence
and timing of the development of un-
derground workings;

(2) A map of the underground work-
ings that describes the location and ex-
tent of the areas in which planned-sub-
sidence mining methods will be used
and that identifies all areas where the
measures described in paragraphs
(b)(4), (b)(5), and (b)(7) of this section
will be taken to prevent or minimize
subsidence and subsidence-related dam-
age; and, when applicable, to correct
subsidence-related material damage;

(3) A description of the physical con-
ditions, such as depth of cover, seam
thickness and lithology of overlaying
strata, that affect the likelihood or ex-
tent of subsidence and subsidence-re-
lated damage;

(4) A description of the monitoring, if
any, needed to determine the com-
mencement and degree of subsidence so
that, when appropriate, other measures
can be taken to prevent, reduce or cor-

rect material damage in accordance
with § 817.121(c) of this chapter;

(5) Except for those areas where
planned subsidence is projected to be
used, a detailed description of the sub-
sidence control measures that will be
taken to prevent or minimize subsid-
ence and subsidence-related damage,
such as, but not limited to:

(i) Backstowing or backfilling of
voids;

(ii) Leaving support pillars of coal;
(iii) Leaving areas in which no coal is

removed, including a description of the
overlying area to be protected by leav-
ing coal in place; and

(iv) Taking measures on the surface
to prevent or minimize material dam-
age or diminution in value of the sur-
face;

(6) A description of the anticipated
effects of planned subsidence, if any;

(7) For those areas where planned
subsidence is projected to be used, a de-
scription of methods to be employed to
minimize damage from planned subsid-
ence to non-commercial buildings and
occupied residential dwellings and
structures related thereto; or the writ-
ten consent of the owner of the struc-
ture or facility that minimization
measures not be taken; or, unless the
anticipated damage would constitute a
threat to health or safety, a dem-
onstration that the costs of minimizing
damage exceed the anticipated costs of
repair;

(8) A description of the measures to
be taken in accordance with §§ 817.41(j)
and 817.121(c) of this chapter to replace
adversely affected protected water sup-
plies or to mitigate or remedy any sub-
sidence-related material damage to the
land and protected structures; and

(9) Other information specified by the
regulatory authority as necessary to
demonstrate that the operation will be
conducted in accordance with § 817.121
of this chapter.

[60 FR 16748, Mar. 31, 1995]

§ 784.21 Fish and wildlife information.
(a) Resource information. Each appli-

cation shall include fish and wildlife
resource information for the permit
area and adjacent area.

(1) The scope and level of detail for
such information shall be determined
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by the regulatory authority in con-
sultation with State and Federal agen-
cies with responsibilities for fish and
wildlife and shall be sufficient to de-
sign the protection and enhancement
plan required under paragraph (b) of
this section.

(2) Site-specific resource information
necessary to address the respective spe-
cies or habitats shall be required when
the permit area or adjacent area is
likely to include:

(i) Listed or proposed endangered or
threatened species of plants or animals
or their critical habitats listed by the
Secretary under the Endangered Spe-
cies Act of 1973, as amended (16 U.S.C.
1531 et seq.), or those species or habitats
protected by similar State statutes;

(ii) Habitats of unusually high value
for fish and wildlife such as important
streams, wetlands, riparian areas, cliffs
supporting raptors, areas offering spe-
cial shelter or protection, migration
routes, or reproduction and wintering
areas; or

(iii) Other species or habitats identi-
fied through agency consultation as re-
quiring special protection under State
or Federal law.

(b) Protection and enhancement plan.
Each application shall include a de-
scription of how, to the extent possible
using the best technology currently
available, the operator will minimize
disturbances and adverse impacts on
fish and wildlife and related environ-
mental values, including compliance
with the Endangered Species Act, dur-
ing the surface coal mining and rec-
lamation operations and how enhance-
ment of these resources will be
achieved where practicable. This de-
scription shall—

(1) Be consistent with the require-
ments of § 817.97 of this chapter;

(2) Apply, at a minimum, to species
and habitats identified under para-
graph (a) of this section; and

(3) Include—
(i) Protective measures that will be

used during the active mining phase of
operation. Such measures may include
the establishment of buffer zones, the
selective location and special design of
haul roads and powerlines, and the
monitoring of surface water quality
and quantity; and

(ii) Enchancement measures that will
be used during the reclamation and
postmining phase of operation to de-
velop aquatic and terrestrial habitat.
Such measures may include restoration
of streams and other wetlands, reten-
tion of ponds and impoundments, es-
tablishment of vegetation for wildlife
food and cover, and the placement of
perches and nest boxes. Where the plan
does not include enhancement meas-
ures, a statement shall be given ex-
plaining why enhancement is not prac-
ticable.

(c) Fish and Wildlife Service review.
Upon request, the regulatory authority
shall provide the resource information
required under paragraph (a) of this
section and the protection and en-
hancement plan required under para-
graph (b) of this section to the U.S. De-
partment of the Interior, Fish and
Wildlife Service Regional or Field Of-
fice for their review. This information
shall be provided within 10 days of re-
ceipt of the request from the Service.

[52 FR 47359, Dec. 11, 1987]

§ 784.22 Geologic information.
(a) General. Each application shall in-

clude geologic information in sufficient
detail to assist in—

(1) Determining the probable hydro-
logic consequences of the operation
upon the quality and quantity of sur-
face and ground water in the permit
and adjacent areas, including the ex-
tent to which surface- and ground-
water monitoring is necessary;

(2) Determining all potentially acid-
or toxic-forming strata down to and in-
cluding the stratum immediately
below the coal seam to be mined;

(3) Determining whether reclamation
as required by this chapter can be ac-
complished and whether the proposed
operation has been designed to prevent
material damage to the hydrologic bal-
ance outside the permit area; and

(4) Preparing the subsidence control
plan under § 784.20.

(b) Geologic information shall in-
clude, at a minimum, the following:

(1) A description of the geology of the
proposed permit and adjacent areas
down to and including the deeper of ei-
ther the stratum immediately below
the lowest coal seam to be mined or
any aquifer below the lowest coal seam
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to be mined which may be adversely
impacted by mining. This description
shall include the areal and structural
geology of the permit and adjacent
areas, and other parameters which in-
fluence the required reclamation and it
shall also show how the areal and
structural geology may affect the oc-
currence, availability, movement,
quantity and quality of potentially im-
pacted surface and ground water. It
shall be based on—

(i) The cross sections, maps, and
plans required by § 783.25 of this chap-
ter;

(ii) The information obtained under
paragraphs (b)(2), (b)(3), and (c) of this
section; and

(iii) Geologic literature and prac-
tices.

(2) For any portion of a permit area
in which the strata down to the coal
seam to be mined will be removed or
are already exposed, samples shall be
collected and analyzed from test bor-
ings; drill cores; or fresh, unweathered,
uncontaminated samples from rock
outcrops down to and including the
deeper of either the stratum imme-
diately below the lowest coal seam to
be mined or any aquifer below the low-
est coal seam to be mined which may
be adversely impacted by mining. The
analyses shall result in the following:

(i) Logs showing the lithologic char-
acteristics including physical prop-
erties and thickness of each stratum
and location of ground water where oc-
curring;

(ii) Chemical analyses identifying
those strata that may contain acid- or
toxic-forming, or alkalinity-producing
materials and to determine their con-
tent except that the regulatory author-
ity may find that the analysis for alka-
linity-producing material is unneces-
sary; and

(iii) Chemical analysis of the coal
seam for acid- or toxic-forming mate-
rials, including the total sulfur and py-
ritic sulfur, except that the regulatory
authority may find that the analysis of
pyritic sulfur content is unnecessary.

(3) For lands within the permit and
adjacent areas where the strata above
the coal seam to be mined will not be
removed, samples shall be collected
and analyzed from test borings or drill
cores to provide the following data:

(i) Logs of drill holes showing the
lithologic characteristics, including
physical properties and thickness of
each stratum that may be impacted,
and location of ground water where oc-
curring;

(ii) Chemical analyses for acid- or
toxic-forming or alkalinity-producing
materials and their content in the stra-
ta immediately above and below the
coal seam to be mined;

(iii) Chemical analyses of the coal
seam for acid- or toxic-forming mate-
rials, including the total sulfur and py-
ritic sulfur, except that the regulatory
authority may find that the analysis of
pyrite sulfur content is unnecessary;
and

(iv) For standard room and pillar
mining operations, the thickness and
engineering properties of clays or soft
rock such as clay shale, if any, in the
stratum immediately above and below
each coal seam to be mined.

(c) If determined to be necessary to
protect the hydrologic balance, to min-
imize or prevent subsidence, or to meet
the performance standards of this
chapter, the regulatory authority may
require the collection, analysis and de-
scription of geologic information in ad-
dition to that required by paragraph
(b) of this section.

(d) An applicant may request the reg-
ulatory authority to waive in whole or
in part the requirements of paragraphs
(b) (2) and (3) of this section. The waiv-
er may be granted only if the regu-
latory authority finds in writing that
the collection and analysis of such data
is unnecessary because other informa-
tion having equal value or effect is
available to the regulatory authority
in a satisfactory form.

[48 FR 43989, Sept. 26, 1983]

§ 784.23 Operation plan: Maps and
plans.

Each application shall contain maps
and plans as follows:

(a) The maps, plans and cross-sec-
tions shall show the underground min-
ing activities to be conducted, the
lands to be affected throughout the op-
eration, and any change in a facility or
feature to be caused by the proposed
operations, if the facility or feature
was shown under 30 CFR 783.24 and
783.25.
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(b) The following shall be shown for
the proposed permit area:

(1) Buildings, utility corridors, and
facilities to be used;

(2) The area of land to be affected
within the proposed permit area, ac-
cording to the sequence of mining and
reclamation;

(3) Each area of land for which a per-
formance bond or other equivalent
guarantee will be posted under sub-
chapter J of this chapter;

(4) Each coal storage, cleaning and
loading area;

(5) Each topsoil, spoil, coal prepara-
tion waste, underground development
waste, and non-coal waste storage area;

(6) Each water diversion, collection,
conveyance, treatment, storage and
discharge facility to be used;

(7) Each source of waste and each
waste disposal facility relating to coal
processing or pollution control;

(8) Each facility to be used to protect
and enhance fish and wildlife related
environmental values;

(9) Each explosive storage and han-
dling facility;

(10) Location of each sedimentation
pond, permanent water impoundment,
coal processing waste bank, and coal
processing waste dam and embank-
ment, in accordance with 30 CFR 784.16
and disposal areas for underground de-
velopment waste and excess spoil, in
accordance with 30 CFR 784.19;

(11) Each profile, at cross-sections
specified by the regulatory authority,
of the anticipated final surface con-
figuration to be achieved for the af-
fected areas;

(12) Location of each water and sub-
sidence monitoring point;

(13) Location of each facility that
will remain on the proposed permit
area as a permanent feature, after the
completion of underground mining ac-
tivities.

(c) Except as provided in
§§ 784.16(a)(2), 784.16(a)(3), 784.19,
817.71(b), 817.73(c), 817.74(c) and 817.81(c)
of this chapter, cross sections, maps
and plans required under paragraphs
(b)(4), (5), (6), (10) and (11) of this sec-
tion shall be prepared by, or under the
direction of, and certified by a quali-
fied, registered, professional engineer,
a professional geologist, or in any
State which authorizes land surveyors

to prepare and certify such cross sec-
tions, maps and plans, a qualified, reg-
istered, professional, land surveyor,
with assistance from experts in related
fields such as landscape architecture.

[44 FR 15366, Mar. 13, 1979; 44 FR 49686, Aug.
24, 1979, as amended at 45 FR 51550, Aug. 4,
1980; 48 FR 14822, Apr. 5, 1983; 50 FR 16199,
Apr. 24, 1985; 56 FR 65635, Dec. 17, 1991]

§ 784.24 Road systems.
(a) Plans and drawings. Each appli-

cant for an underground coal mining
and reclamation permit shall submit
plans and drawings for each road, as
defined in § 701.5 of this chapter, to be
constructed, used, or maintained with-
in the proposed permit area. The plans
and drawings shall—

(1) Include a map, appropriate cross
sections, design drawings, and speci-
fications for road widths, gradients,
surfacing materials, cuts, fill embank-
ments, culverts, bridges, drainage
ditches, low-water crossings, and drain-
age structures;

(2) Contain the drawings and speci-
fications of each proposed road that is
located in the channel of an intermit-
tent or perennial stream, as necessary
for approval of the road by the regu-
latory authority in accordance with
§ 817.150(d)(1) of this chapter;

(3) Contain the drawings and speci-
fications for each proposed ford of pe-
rennial or intermittent streams that is
used as a temporary route, as nec-
essary for approval of the ford by the
regulatory authority in accordance
with § 817.151(c)(2) of this chapter;

(4) Contain a description of measures
to be taken to obtain approval of the
regulatory authority for alteration or
relocation of a natural stream channel
under § 817.151(d)(5) of this chapter;

(5) Contain the drawings and speci-
fications for each low-water crossing of
perennial or intermittent stream chan-
nels so that the regualtory authority
can maximize the protection of the
stream in accordance with § 817.151(d)(6)
of this chapter; and

(6) Describe the plans to remove and
reclaim each road that would not be re-
tained under an approved postmining
land use, and the schedule for this re-
moval and reclamation.

(b) Primary road certification. The
plans and drawings for each primary
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road shall be prepared by, or under the
direction of, and certified by a quali-
fied registered professional engineer, or
in any State which authorizes land sur-
veyors to certify the design of primary
roads a qualified registered profes-
sional land surveyor, experienced in
the design and construction of roads,
as meeting the requirements of this
chapter; current, prudent engineering
practices; and any design criteria es-
tablished by the regulatory authority.

(c) Standard design plans. The regu-
latory authority may establish engi-
neering design standards for primary
roads through the State program ap-
proval process, in lieu of engineering
tests, to establish compliance with the
minimum static safety factor of 1.3 for
all embankments specified in
§ 817.151(b) of this chapter.

[53 FR 45211, Nov. 8, 1988]

§ 784.25 Return of coal processing
waste to abandoned underground
workings.

(a) Each plan shall describe the de-
sign, operation and maintenance of any
proposed coal processing waste disposal
facility, including flow diagrams and
any other necessary drawings and
maps, for the approval of the regu-
latory authority and the Mine Safety
and Health Administration under 30
CFR 817.81(f).

(b) Each plan shall describe the
source and quality of waste to be
stowed, area to be backfilled, percent
of the mine void to be filled, method of
constructing underground retaining
walls, influence of the backfilling oper-
ation on active underground mine oper-
ations, surface area to be supported by
the backfill, and the anticipated occur-
rence of surface effects following back-
filling.

(c) The applicant shall describe the
source of the hydraulic transport medi-
ums, method of dewatering the placed
backfill, retainment of water under-
ground, treatment of water if released
to surface streams, and the effect on
the hydrologic regime.

(d) The plan shall describe each per-
manent monitoring well to be located
in the backfilled area, the stratum un-
derlying the mined coal, and gradient
from the backfilled area.

(e) The requirements of paragraphs
(a), (b), (c), and (d) of this section shall
also apply to pneumatic backfilling op-
erations, except where the operations
are exempted by the regulatory author-
ity from requirements specifying hy-
drologic monitoring.

[44 FR 15366, Mar. 13, 1979, as amended at 48
FR 44780, Sept. 30, 1983]

§ 784.26 Air pollution control plan.

For all surface operations associated
with underground mining activities,
the application shall contain an air
pollution control plan which includes
the following:

(a) An air quality monitoring pro-
gram, if required by the regulatory au-
thority, to provide sufficient data to
evaluate the effectiveness of the fugi-
tive dust control practices, under para-
graph (b) of this section to comply with
applicable Federal and State air qual-
ity standards; and

(b) A plan for fugitive dust control
practices, as required under 30 CFR
817.95.

§ 784.29 Diversions.

Each application shall contain de-
scriptions, including maps and cross
sections, of stream channel diversions
and other diversions to be constructed
within the proposed permit area to
achieve compliance with § 817.43 of this
chapter.

[44 FR 15366, Mar. 13, 1979. Redesignated and
amended at 48 FR 43989, Sept. 26, 1983]

§ 784.30 Support facilities.

Each applicant for an underground
coal mining and reclamation permit
shall submit a description, plans, and
drawings for each support facility to be
constructed, used, or maintained with-
in the proposed permit area. The plans
and drawings shall include a map, ap-
propriate cross sections, design draw-
ings, and specifications sufficient to
demonstrate compliance with § 817.181
of this chapter for each facility.

[53 FR 45211, Nov. 8, 1988]

§ 784.200 Interpretive rules related to
General Performance Standards.

The following interpretation of rules
promulgated in part 784 of this chapter
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have been adopted by the Office of Sur-
face Mining Reclamation and Enforce-
ment.

(a) Interpretation of § 784.15: Reclama-
tion plan: Postmining land uses. (1) The
requirements of § 784.15(a)(2), for ap-
proval of an alternative postmining
land use, may be met by requesting ap-
proval through the permit revision pro-
cedures of § 774.13 rather than request-
ing such approval in the original per-
mit application. The original permit
application, however, must dem-
onstrate that the land will be returned
to its premining land use capability as
required by § 817.133(a). An application
for a permit revision of this type, (i)
must be submitted in accordance with
the filing deadlines of § 774.13, (ii) shall
constitute a significant alteration from
the mining operations contemplated by
the original permit, and (iii) shall be
subject to the requirements of 30 CFR
parts 773 and 775.

(b) [Reserved]

[45 FR 64908, Oct. 1, 1980, as amended at 48 FR
44780, Sept. 30, 1983]

PART 785—REQUIREMENTS FOR
PERMITS FOR SPECIAL CAT-
EGORIES OF MINING

Sec.
785.1 Scope.
785.2 Objective.
785.10 Information collection.
785.11 Anthracite surface coal mining and

reclamation operations.
785.12 Special bituminous surface coal min-

ing and reclamation operations.
785.13 Experimental practices mining.
785.14 Mountaintop removal mining.
785.15 Steep slope mining.
785.16 Permits incorporating variances from

approximate original contour restoration
requirements for steep slope mining.

785.17 Prime farmlands.
785.18 Variances for delay in contempora-

neous reclamation requirement in com-
bined surface and underground mining
activities.

785.19 Surface coal mining and reclamation
operations on areas or adjacent to areas
including alluvial valley floors in the
arid and semi-arid areas west of the 100th
meridian.

785.20 Augering.
785.21 Coal preparation plants not located

within the permit area of a mine.
785.22 In situ processing activities.
785.25 Lands eligible for remining.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; Pub. L. 100–34; and Pub. L. 102–486.

SOURCE: 44 FR 15370, Mar. 13, 1979, unless
otherwise noted.

§ 785.1 Scope.
This part establishes the minimum

requirements for regulatory program
provisions for permits for certain cat-
egories of surface coal mining and rec-
lamation operations. These require-
ments are in addition to the general
permit requirements contained in this
subchapter G. All of the provisions of
subchapter G apply to these oper-
ations, unless otherwise specifically
provided in this part.

§ 785.2 Objective.
The objective of this part is to ensure

that permits are issued for certain cat-
egories of surface coal mining and rec-
lamation operations only after the reg-
ulatory authority receives information
that shows that these operations will
be conducted according to the applica-
ble requirements of the Act, sub-
chapter K, and applicable regulatory
programs.

§ 785.10 Information collection.
The collections of information con-

tained in 30 CFR 785.13(e), (f), (g), and
(h), 785.14, 785.15, 785.16, 785.17(b),
785.18(c), 785.19, 785.20, 785.21 and 785.22
have been approved by the Office of
Management and Budget under 44
U.S.C. 3507 and assigned clearance
number 1029–0040. The information is
being collected to meet the require-
ments of sections 711 and 515 of Pub. L.
95–87, which require applicants for spe-
cial types of mining activities to pro-
vide descriptions, maps, plans and data
of the proposed activity. This informa-
tion will be used by the regulatory au-
thority in determining if the applicant
can meet the applicable performance
standards for the special type of min-
ing activities. The obligation to re-
spond is required to obtain a benefit in
accordance with Pub. L. 95–87.

Public reporting burden for this in-
formation is estimated to average 29
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
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information. Send comments regarding
the burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing the
burden to: Information Collection
Clearance Officer, Office of Surface
Mining, 1951 Constitution Avenue, NW.,
rm. 640NC, Washington, DC 20240; and
to the Office of Management and Budg-
et, Paperwork Reduction Project 1029–
0040, Washington, DC 20503.

[58 FR 3470, Jan. 8, 1993; 58 FR 8655, Feb. 16,
1993]

§ 785.11 Anthracite surface coal min-
ing and reclamation operations.

(a) This section applies to any person
who conducts or intends to conduct an-
thracite surface coal mining and rec-
lamation operations in Pennsylvania.

(b) Each person who intends to con-
duct anthracite surface coal mining
and reclamation operations in Pennsyl-
vania shall apply for and obtain a per-
mit in accordance with the require-
ments of this subchapter. The fol-
lowing standards apply to applications
for and issuance of permits:

(1) In lieu of the requirements of 30
CFR parts 816—817, the requirements of
30 CFR part 820 shall apply.

(2) All other requirements of this
chapter including the bonding and in-
surance requirements of 30 CFR 800.70,
except the bond limits and the period
of revegetation responsibility, to the
extent they are required under sections
509 or 510 of the Act, shall apply.

(c) If the Pennsylvania anthracite
permanent regulatory program in ef-
fect on August 3, 1977, is amended with
respect to environmental protection
performance standards, the Secretary
shall issue additional regulations nec-
essary to meet the purposes of the Act.

[44 FR 15370, Mar. 13, 1979, as amended at 48
FR 44780, Sept. 30, 1983]

§ 785.12 Special bituminous surface
coal mining and reclamation oper-
ations.

(a) This section applies to any person
who conducts or intends to conduct
certain special bituminous coal surface
mine operations in Wyoming.

(b) Each application for a permit for
a special bituminous coal mine oper-
ation shall include, as part of the min-
ing operations and reclamation plan,

the detailed descriptions, maps and
plans needed to demonstrate that the
operations will comply with the re-
quirements of the Act and 30 CFR part
825.

(c) The regulatory authority may
issue a permit for a special bituminous
coal mine operation for which a com-
plete application has been filed in ac-
cordance with this section, if it finds,
in writing, that the operation will be
conducted in compliance with the Act
and 30 CFR part 825.

(d) Upon amendment or revision to
the Wyoming regulatory program, reg-
ulations, or decisions made thereunder,
governing special bituminous coal
mines, the Secretary shall issue addi-
tional regulations necessary to meet
the purposes of the Act.

§ 785.13 Experimental practices min-
ing.

(a) Experimental practices provide a
variance from environmental protec-
tion performance standards of the Act,
of subchapter K of this chapter, and
the regulatory program for experi-
mental or research purposes, or to
allow an alternative postmining land
use, and may be undertaken if they are
approved by the regulatory authority
and the Director and if they are incor-
porated in a permit or permit revision
issued in accordance with the require-
ments of subchapter G of this chapter.

(b) An application for an experi-
mental practice shall contain descrip-
tions, maps, plans, and data which
show—

(1) The nature of the experimental
practice, including a description of the
performance standards for which
variances are requested, the duration
of the experimental practice, and any
special monitoring which will be con-
ducted;

(2) How use of the experimental prac-
tice encourages advances in mining and
reclamation technology or allows a
postmining land use for industrial,
commercial, residential, or public use
(including recreation facilities) on an
experimental basis;

(3) That the experimental practice—
(i) Is potentially more, or at least as,

environmentally protective, during and
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after mining operations, as would oth-
erwise be required by standards pro-
mulgated under subchapter K of this
chapter; and

(ii) Will not reduce the protection af-
forded public health and safety below
that provided by the requirements of
subchapter K of this chapter; and

(4) That the applicant will conduct
monitoring of the effects of the experi-
mental practice. The monitoring pro-
gram shall ensure the collection, anal-
ysis, and reporting of reliable data that
are sufficient to enable the regulatory
authority and the Director to—

(i) Evaluate the effectiveness of the
experimental practice; and

(ii) Identify, at the earliest possible
time, potential risk to the environ-
ment and public health and safety
which may be caused by the experi-
mental practice during and after min-
ing.

(c) Applications for experimental
practices shall comply with the public
notice requirements of § 773.13 of this
chapter.

(d) No application for an experi-
mental practice under this section
shall be approved until the regulatory
authority first finds in writing and the
Director then concurs that—

(1) The experimental practice encour-
ages advances in mining and reclama-
tion technology or allows a postmining
land use for industrial, commercial,
residential, or public use (including
recreational facilities) on an experi-
mental basis;

(2) The experimental practice is po-
tentially more, or at least as, environ-
mentally protective, during and after
mining operations, as would otherwise
be required by standards promulgated
under subchapter K of this chapter;

(3) The mining operations approved
for a particular land-use or other pur-
pose are not larger or more numerous
than necessary to determine the effec-
tiveness and economic feasibility of
the experimental practice; and

(4) The experimental practice does
not reduce the protection afforded pub-
lic health and safety below that pro-
vided by standards promulgated under
subchapter K of this chapter.

(e) Experimental practices granting
variances from the special environ-
mental protection performance stand-

ards of sections 515 and 516 of the Act
applicable to prime farmlands shall be
approved only after consultation with
the U.S. Department of Agriculture,
Soil Conservation Service.

(f) Each person undertaking an exper-
imental practice shall conduct the
periodic monitoring, recording and re-
porting program set forth in the appli-
cation, and shall satisfy such addi-
tional requirements as the regulatory
authority or the Director may impose
to ensure protection of the public
health and safety and the environment.

(g) Each experimental practice shall
be reviewed by the regulatory author-
ity at a frequeny set forth in the ap-
proved permit, but no less frequently
than every 21⁄2 years. After review, the
regulatory authority may require such
reasonable modifications of the experi-
mental practice as are necessary to en-
sure that the activities fully protect
the environment and the public health
and safety. Copies of the decision of the
regulatory authority shall be sent to
the permittee and shall be subject to
the provisions for administrative and
judicial review of part 775 of this chap-
ter.

(h) Revisions or modifications to an
experimental practice shall be proc-
essed in accordance with the require-
ments of § 774.13 of this chapter and ap-
proved by the regulatory authority.
Any revisions which propose signifi-
cant alterations in the experimental
practice shall, at a minimum, be sub-
ject to notice, hearing, and public par-
ticipation requirements of § 773.13 of
this chapter and concurrence by the
Director. Revisions that do not propose
significant alterations in the experi-
mental practice shall not require con-
currence by the Director.

[48 FR 9484, Mar. 4, 1983]

§ 785.14 Mountaintop removal mining.
(a) This section applies to any person

who conducts or intends to conduct
surface mining activities by mountain-
top removal mining.

(b) Mountaintop removal mining
means surface mining activities, where
the mining operation removes an en-
tire coal seam or seams running
through the upper fraction of a moun-
tain, ridge, or hill, except as provided
for in 30 CFR 824.11(a)(6), by removing
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substantially all of the overburden off
the bench and creating a level plateau
or a gently rolling contour, with no
highwalls remaining, and capable of
supporting postmining land uses in ac-
cordance with the requirements of this
section.

(c) The regulatory authority may
issue a permit for mountaintop re-
moval mining, without regard to the
requirements of §§ 816.102, 816.104,
816.105, and 816.107 of this chapter to re-
store the lands disturbed by such min-
ing to their approximate original con-
tour, if it first finds, in writing, on the
basis of a complete application, that
the following requirements are met:

(1) The proposed postmining land use
of the lands to be affected will be an in-
dustrial, commercial, agricultural, res-
idential, or public facility (including
recreational facilities) use and, if—

(i) After consultation with the appro-
priate land-use planning agencies, if
any, the proposed land use is deemed
by the regulatory authority to con-
stitute an equal or better economic or
public use of the affected land com-
pared with the pre-mining use;

(ii) The applicant demonstrates com-
pliance with the requirements for ac-
ceptable alternative postmining land
uses of paragraphs (a) through (c) of
§ 816.133 of this chapter;

(iii) The applicant has presented spe-
cific plans for the proposed postmining
land use and appropriate assurances
that such use will be—

(A) Compatible with adjacent land
uses;

(B) Obtainable according to data re-
garding expected need and market;

(C) Assured of investment in nec-
essary public facilities;

(D) Supported by commitments from
public agencies where appropriate;

(E) Practicable with respect to pri-
vate financial capability for comple-
tion of the proposed use;

(F) Planned pursuant to a schedule
attached to the reclamation plan so as
to integrate the mining operation and
reclamation with the postmining land
use; and

(G) Designed by a registered engineer
in conformance with professional
standards established to assure the sta-
bility, drainage, and configuation nec-
essary for the intended use of the site.

(iv) The proposed use would be con-
sistent with adjacent land use and ex-
isting State and local land use plans
and programs; and

(v) The regulatory authority has pro-
vided, in writing, an opportunity of not
more than 60 days to review and com-
ment on such proposed use to the gov-
erning body of general purpose govern-
ment in whose jurisdiction the land is
located and any State or Federal agen-
cy which the regulatory authority, in
its discretion, determines to have an
interest in the proposed use.

(2) The applicant demonstrates that
in place of restoration of the land to be
affected to the approximate original
contour under §§ 816.102, 816.104, 816.105,
and 816.107 of this chapter, the oper-
ation will be conducted in compliance
with the requirements of part 824 of
this chapter.

(3) The requirements of 30 CFR 824
are made a specific condition of the
permit.

(4) All other requirements of the Act,
this chapter, and the regulatory pro-
gram are met by the proposed oper-
ations.

(5) The permit is clearly identified as
being for mountaintop removal mining.

(d)(1) Any permits incorporating a
variance issued under this section shall
be reviewed by the regulatory author-
ity to evaluate the progress and devel-
opment of mining activities to estab-
lish that the operator is proceeding in
accordance with the terms of the vari-
ance—

(i) Within the sixth month preceding
the third year from the date of its
issuance;

(ii) Before each permit renewal; and
(iii) Not later than the middle of each

permit term.
(2) Any review required under para-

graph (d)(1) of this section need not be
held if the permittee has demonstrated
and the regulatory authority finds, in
writing, within three months before
the scheduled review, that all oper-
ations under the permit are proceeding
and will continue to be conducted in
accordance with the terms of the per-
mit and requirements of the Act, this
chapter, and the regulatory program.

(3) The terms and conditions of a per-
mit for mountaintop removal mining
may be modified at any time by the
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regulatory authority, if it determines
that more stringent measures are nec-
essary to insure that the operation in-
volved is conducted in compliance with
the requirements of the Act, this chap-
ter, and the regulatory program.

[44 FR 15370, Mar. 13, 1979, as amended at 48
FR 39904, Sept. 1, 1983; 52 FR 39183, Oct. 20,
1987]

§ 785.15 Steep slope mining.
(a) This section applies to any per-

sons who conducts or intends to con-
duct steep slope surface coal mining
and reclamation operations, except—

(1) Where an operator proposes to
conduct surface coal mining and rec-
lamation operations on flat or gently
rolling terrain, leaving a plain or pre-
dominantly flat area, but on which an
occasional steep slope is encountered
as the mining operation proceeds;

(2) Where a person obtains a permit
under the provisions of § 785.14; or

(3) To the extent that a person ob-
tains a permit incorporating a variance
under § 785.16.

(b) Any application for a permit for
surface coal mining and reclamation
operations covered by this section shall
contain sufficient information to es-
tablish that the operations will be con-
ducted in accordance with the require-
ments of § 816.107 or § 817.107 of this
chapter.

(c) No permit shall be issued for any
operations covered by this section, un-
less the regulatory authority finds, in
writing, that in addition to meeting all
other requirements of this subchapter,
the operation will be conducted in ac-
cordance with the requirements of
§ 816.107 or § 817.107 of this chapter.

[44 FR 15370, Mar. 13, 1979, as amended at 51
FR 9006, Mar. 17, 1986]

§ 785.16 Permits incorporating
variances from approximate origi-
nal contour restoration require-
ments for steep slope mining.

(a) The regulatory authority may
issue a permit for non-mountaintop re-
moval, steep slope, surface coal mining
and reclamation operations which in-
cludes a variance from the require-
ments to restore the disturbed areas to
their approximate original contour
that are contained in §§ 816.102, 816.104,
816.105, and 816.107, or §§ 817.102 and

817.107 of this chapter. The permit may
contain such a variance only if the reg-
ulatory authority finds, in writing,
that the applicant has demonstrated,
on the basis of a complete application,
that the following requirments are
met:

(1) After reclamation, the lands to be
affected by the variance within the per-
mit area will be suitable for an indus-
trial, commercial, residential, or pub-
lic postmining land use (including rec-
reational facilities).

(2) The requirements of § 816.133 or
§ 817.133 of this chapter will be met.

(3) The watershed of lands within the
proposed permit and adjacent areas
will be improved by the operations
when compared with the condition of
the watershed before mining or with its
condition if the approximate original
contour were to be restored. The water-
shed will be deemed improved only if—

(i) The amount of total suspended
solids or other pollutants discharged to
ground or surface water from the per-
mit area will be reduced, so as to im-
prove the public or private uses or the
ecology of such water, or flood hazards
within the watershed containing the
permit area will be reduced by reduc-
tion of the peak flow discharge from
precipitation events or thaws;

(ii) The total volume of flow from the
proposed permit area, during every sea-
son of the year, will not vary in a way
that adversely affects the ecology of
any surface water or any existing or
planned use of surface or ground water;
and

(iii) The appropriate State environ-
mental agency approves the plan.

(4) The owner of the surface of the
lands within the permit area has know-
ingly requested, in writing, as part of
the application, that a variance be
granted. The request shall be made sep-
arately from any surface owner con-
sent given for the operations under
§ 778.15 of this chapter and shall show
an understanding that the variance
could not be granted without the sur-
face owner’s request.

(b) If a variance is granted under this
section——

(1) The requirements of § 816.133(d) or
§ 817.133(d) of this chapter shall be in-
cluded as a specific condition of the
permit; and
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(2) The permit shall be specifically
marked as containing a variance from
approximate original contour.

(c) A permit incorporating a variance
under this section shall be reviewed by
the regulatory authority at least every
30 months following the issuance of the
permit to evaluate the progress and de-
velopment of the surface coal mining
and reclamation operations to estab-
lish that the operator is proceeding in
accordance with the terms of the vari-
ance.

(d) If the permittee demonstrates to
the regulatory authority that the oper-
ations have been, and continue to be,
conducted in compliance with the
terms and conditions of the permit, the
requirements of the Act, this chapter,
and the regulatory program, the review
specified in paragraph (c) of this sec-
tion need not be held.

(e) The terms and conditions of a per-
mit incorporating a variance under
this section may be modified at any
time by the regulatory authority, if it
determines that more stringent meas-
ures are necessary to ensure that the
operations involved are conducted in
compliance with the requirements of
the Act, this chapter, and the regu-
latory program.

(f) The regulatory authority may
grant variances in accordance with this
section only if it has promulgated spe-
cific rules to govern the granting of
variances in accordance with the provi-
sions of this section and any necessary,
more stringent requirements.

[48 FR 39904, Sept. 1, 1983, as amended at 48
FR 44780, Sept. 30, 1983; 56 FR 65635, Dec. 17,
1991]

§ 785.17 Prime farmland.
(a) This section applies to any person

who conducts or intends to conduct
surface coal mining and reclamation
operations on prime farmlands histori-
cally used for cropland. This section
does not apply to:

(1) Lands on which surface coal min-
ing and reclamation operations are
conducted pursuant to any permit
issued prior to August 3, 1977; or

(2) Lands on which surface coal min-
ing and reclamation operations are
conducted pursuant to any renewal or
revision of a permit issued prior to Au-
gust 3, 1977; or

(3) Lands included in any existing
surface coal mining operations for
which a permit was issued for all or
any part thereof prior to August 3, 1977,
provided that:

(i) Such lands are part of a single
continuous surface coal mining oper-
ation begun under a permit issued be-
fore August 3, 1977; and

(ii) The permittee had a legal right to
mine the lands prior to August 3, 1977,
through ownership, contract, or lease
but not including an option to buy,
lease, or contract; and

(iii) The lands contain part of a con-
tinuous recoverable coal seam that was
being mined in a single continuous
mining pit (or multiple pits if the lands
are proven to be part of a single contin-
uous surface coal mining operation)
begun under a permit issued prior to
August 3, 1977.

(4) For purposes of this section:
(i) ‘‘Renewal’’ of a permit shall mean

a decision by the regulatory authority
to extend the time by which the per-
mittee may complete mining within
the boundaries of the original permit,
and ‘‘revision’’ of the permit shall
mean a decision by the regulatory au-
thority to allow changes in the method
of mining operations within the origi-
nal permit area, or the decision of the
regulatory authority to allow inci-
dental boundary changes to the origi-
nal permit;

(ii) A pit shall be deemed to be a sin-
gle continuous mining pit even if por-
tions of the pit are crossed by a road,
pipeline, railroad, or powerline or simi-
lar crossing;

(iii) A single continuous surface coal
mining operation is presumed to con-
sist only of a single continuous mining
pit under a permit issued prior to Au-
gust 3, 1977, but may include non-con-
tiguous parcels if the operator can
prove by clear and convincing evidence
that, prior to August 3, 1977, the non-
contiguous parcels were part of a single
permitted operation. For the purposes
of this paragraph, clear and convincing
evidence includes, but is not limited
to, contracts, leases, deeds or other
properly executed legal documents (not
including options) that specifically
treat physically separate parcels as one
surface coal mining operation.
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(b) Application contents—Reconnais-
sance inspection. (1) All permit applica-
tions, whether or not prime farmland is
present, shall include the results of a
reconnaissance inspection of the pro-
posed permit area to indicate whether
prime farmland exists. The regulatory
authority in consultation with the U.S.
Soil Conservation Service shall deter-
mine the nature and extent of the re-
quired reconnaissance inspection.

(2) If the reconnaissance inspection
establishes that no land within the pro-
posed permit area is prime farmland
historically used for cropland, the ap-
plicant shall submit a statement that
no prime farmland is present. The
statement shall identify the basis upon
which such a conclusion was reached.

(3) If the reconnaissance inspection
indicates that land within the proposed
permit area may be prime farmland
historically used for cropland, the ap-
plicant shall determine if a soil survey
exists for those lands and whether soil
mapping units in the permit area have
been designated as prime farmland. If
no soil survey exists, the applicant
shall have a soil survey made of the
lands within the permit area which the
reconnaissance inspection indicates
could be prime farmland. Soil surveys
of the detail used by the U.S. Soil Con-
servation Service for operational con-
servation planning shall be used to
identify and locate prime farmland
soils.

(i) If the soil survey indicates that no
prime farmland soils are present within
the proposed permit area, paragraph
(b)(2) of this section shall apply.

(ii) If the soil survey indicates that
prime farmland soils are present within
the proposed permit area, paragraph (c)
of this section shall apply.

(c) Application contents—Prime farm-
land. All permit applications for areas
in which prime farmland has been iden-
tified within the proposed permit area
shall include the following:

(1) A soil survey of the permit area
according to the standards of the Na-
tional Cooperative Soil Survey and in
accordance with the procedures set
forth in U.S. Department of Agri-
culture Handbooks 436 ‘‘Soil Tax-
onomy’’ (U.S. Soil Conservation Serv-
ice, 1975) as amended on March 22, 1982
and October 5, 1982, and 18, ‘‘Soil Sur-

vey Manual’’ (U.S. Soil Conservation
Service, 1951), as amended on December
18, 1979, May 7, 1980, May 9, 1980, Sep-
tember 11, 1980, June 9, 1981, June 29,
1981, November 16, 1982. The U.S. Soil
Conservation Service establishes the
standards of the National Cooperative
Soil Survey and maintains a National
Soils Handbook which gives current ac-
ceptable procedures for conducting soil
surveys. This National Soils Handbook
is available for review at area and
State SCS offices.

(i) U.S. Department of Agriculture
Handbooks 436 and 18 are incorporated
by reference as they exist on the date
of adoption of this section. Notices of
changes made to these publications
will be periodically published by OSM
in the FEDERAL REGISTER. The hand-
books are on file and available for in-
spection at the OSM Central Office,
U.S. Department of the Interior, 1951
Constitution Avenue, NW., Wash-
ington, DC, at each OSM Technical
Center and Field Office, and at the cen-
tral office of the applicable State regu-
latory authority, if any. Copies of
these documents are also available
from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, Washington, DC 20402, Stock Nos.
001–000–02597–0 and 001–000–00688–6, re-
spectively. In addition, these docu-
ments are available for inspection at
the national, State, and area offices of
the Soil Conservation Service, U.S. De-
partment of Agriculture, and at the
Federal Register library, 800 North
Capitol Street, NW., suite 700, Wash-
ington, DC Incorporation by reference
provisions were approved by the Direc-
tor of the FEDERAL REGISTER on June
29, 1981.

(ii) The soil survey shall include a de-
scription of soil mapping units and a
representative soil profile as deter-
mined by the U.S. Soil Conservation
Service, including, but not limited to,
soil-horizon depths, pH, and the range
of soil densities for each prime farm-
land soil unit within the permit area.
Other representative soil-profile de-
scriptions from the locality, prepared
according to the standards of the Na-
tional Cooperative Soil Survey, may be
used if their use is approved by the
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State Conservationist, U.S. Soil Con-
servation Service. The regulatory au-
thority may request the operator to
provide information on other physical
and chemical soil properties as needed
to make a determination that the oper-
ator has the technological capability
to restore the prime farmland within
the permit area to the soil-reconstruc-
tion standards of Part 823 of this chap-
ter.

(2) A plan for soil reconstruction, re-
placement, and stabilization for the
purpose of establishing the techno-
logical capability of the mine operator
to comply with the requirements of
part 823 of this chapter.

(3) Scientific data, such as agricul-
tural-school studies, for areas with
comparable soils, climate, and manage-
ment that demonstrate that the pro-
posed method of reclamation, including
the use of soil mixtures or substitutes,
if any, will achieve, within a reason-
able time, levels of yield equivalent to,
or higher than, those of nonmined
prime farmland in the surrounding
area.

(4) The productivity prior to mining,
including the average yield of food,
fiber, forage, or wood products ob-
tained under a high level of manage-
ment.

(d) Consultation with Secretary of Agri-
culture. (1) The Secretary of Agri-
culture has responsibilities with re-
spect to prime farmland soils and has
assigned the prime farmland respon-
sibilities arising under the Act to the
Chief of the U.S. Soil Conservation
Service. The U.S. Soil Conservation
Service shall carry out consultation
and review through the State Con-
servationist located in each State.

(2) The State Conservationist shall
provide to the regulatory authority a
list of prime farmland soils, their loca-
tion, physical and chemical character-
istics, crop yields, and associated data
necessary to support adequate prime
farmland soil descriptions.

(3) The State Conservationist shall
assist the regulatory authority in de-
scribing the nature and extent of the
reconnaissance inspection required in
paragraph (b)(1) of this section.

(4) Before any permit is issued for
areas that include prime farmland, the
regulatory authority shall consult with

the State Conservationist. The State
Conservationist shall provide for the
review of, and comment on, the pro-
posed method of soil reconstruction in
the plan submitted under paragraph (c)
of this section. If the State Conserva-
tionist considers those methods to be
inadequate, he or she shall suggest re-
visions to the regulatory authority
which result in more complete and ade-
quate reconstruction.

(e) Issuance of permit. A permit for
the mining and reclamation of prime
farmland may be granted by the regu-
latory authority, if it first finds, in
writing, upon the basis of a complete
application, that—

(1) The approved proposed postmining
land use of these prime farmlands will
be cropland;

(2) The permit incorporates as spe-
cific conditions the contents of the
plan submitted under paragraph (c) of
this section, after consideration of any
revisions to that plan suggested by the
State Conservationist under paragraph
(d)(4) of this section;

(3) The applicant has the techno-
logical capability to restore the prime
farmland, within a reasonable time, to
equivalent or higher levels of yield as
non-mined prime farmland in the sur-
rounding area under equivalent levels
of management; and

(4) The proposed operations will be
conducted in compliance with the re-
quirements of 30 CFR part 823 and
other environmental protection per-
formance and reclamation standards
for mining and reclamation of prime
farmland of the regulatory program.

(5) The aggregate total prime farm-
land acreage shall not be decreased
from that which existed prior to min-
ing. Water bodies, if any, to be con-
structed during mining and reclama-
tion operations must be located within
the post-reclamation non-prime farm-
land portions of the permit area. The
creation of any such water bodies must
be approved by the regulatory author-
ity and the consent of all affected prop-
erty owners within the permit area
must be obtained.

[44 FR 15370, Mar. 13, 1979, as amended at 46
FR 47722, Sept. 29, 1981; 48 FR 21462, May 12,
1983; 53 FR 40839, Oct. 18, 1988]
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§ 785.18 Variances for delay in contem-
poraneous reclamation requirement
in combined surface and under-
ground mining activities.

(a) Scope. This section shall apply to
any person or persons conducting or in-
tending to conduct combined surface
and underground mining activities
where a variance is requested from the
contemporaneous reclamation require-
ments of § 816.100 of this chapter.

(b) Application contents for variances.
Any person desiring a variance under
this section shall file with the regu-
latory authority complete applications
for both the surface mining activities
and underground mining activities
which are to be combined. The rec-
lamation and operation plans for these
permits shall contain appropriate nar-
ratives, maps, and plans, which—

(1) Show why the proposed under-
ground mining activities are necessary
or desirable to assure maximum prac-
tical recovery of the coal;

(2) Show how multiple future disturb-
ances of surface lands or waters will be
avoided;

(3) Identify the specific surface areas
for which a variance is sought and the
sections of the Act, this chapter, and
the regulatory program from which a
variance is being sought;

(4) Show how the activities will com-
ply with § 816.79 of this chapter and
other applicable requirements of the
regulatory program;

(5) Show why the variance sought is
necessary for the implementation of
the proposed underground mining ac-
tivities;

(6) Provide an assessment of the ad-
verse environmental consequences and
damages, if any, that will result if the
reclamation of surface mining activi-
ties is delayed; and

(7) Show how offsite storage of spoil
will be conducted to comply with the
requirements of the Act, §§ 816.71
through 816.74 of this chapter, and the
regulatory program.

(c) Issuance of permit. A permit incor-
porating a variance under this section
may be issued by the regulatory au-
thority if it first finds, in writing, upon
the basis of a complete application
filed in accordance with this section,
that—

(1) The applicant has presented, as
part of the permit application, specific,
feasible plans for the proposed under-
ground mining activities;

(2) The proposed underground mining
activities are necessary or desirable to
assure maximum practical recovery of
the mineral resource and will avoid
multiple future disturbances of surface
land or waters;

(3) The applicant has satisfactorily
demonstrated that the applications for
the surface mining activities and un-
derground mining activities conform to
the requirements of the regulatory pro-
gram and that all other permits nec-
essary for the underground mining ac-
tivities have been issued by the appro-
priate authority;

(4) The surface area of surface mining
activities proposed for the variance has
been shown by the applicant to be nec-
essary for implementing the proposed
underground mining activities;

(5) No substantial adverse environ-
mental damage, either onsite or off-
site, will result from the delay in com-
pletion of reclamation otherwise re-
quired by section 515(b)(16) of the Act,
part 816 of this chapter, and the regu-
latory program;

(6) The operations will, insofar as a
variance is authorized, be conducted in
compliance with the requirements of
§ 816.79 of this chapter and the regu-
latory program;

(7) Provisions for offsite storage of
spoil will comply with the require-
ments of section 515(b)(22) of the Act,
§§ 816.71 through 816.74 of this chapter,
and the regulatory program;

(8) Liability under the performance
bond required to be filed by the appli-
cant with the regulatory authority
pursuant to subchapter J of this chap-
ter and the regulatory program will be
for the duration of the underground
mining activities and until all require-
ments of subchapter J and the regu-
latory program have been complied
with; and

(9) The permit for the surface mining
activities contains specific condi-
tions—

(i) Delineating the particular surface
areas for which a variance is author-
ized;

(ii) Identifying the applicable provi-
sions of section 515(b) of the Act, part
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816 of this chapter, and the regulatory
program; and

(iii) Providing a detailed schedule for
compliance with the provisions of this
section.

(d) Review of permits containing
variances. Variances granted by per-
mits issued under this section shall be
reviewed by the regulatory authority
no later than 3 years from the dates of
issuance of the permit and any permit
renewals.

[48 FR 24651, June 1, 1983]

§ 785.19 Surface coal mining and rec-
lamation operations on areas or ad-
jacent to areas including alluvial
valley floors in the arid and semi-
arid areas west of the 100th merid-
ian.

(a) Alluvial valley floor determination.
(1) Permit applicants who propose to
conduct surface coal mining and rec-
lamation operations within a valley
holding a stream or in a location where
the permit area or adjacent area in-
cludes any stream, in the arid and
semiarid regions of the United States,
as an initial step in the permit process,
may request the regulatory authority
to make an alluvial valley floor deter-
mination with respect to that valley
floor. The applicant shall demonstrate
and the regulatory authority shall de-
termine, based on either available data
or field studies submitted by the appli-
cant, or a combination of available
data and field studies, the presence or
absence of an alluvial valley floor.
Studies shall include sufficiently de-
tailed geologic, hydrologic, land use,
soils, and vegetation data and analysis
to demonstrate the probable existence
of an alluvial valley floor in the area.
The regulatory authority may require
additional data collection and analysis
or other supporting documents, maps,
and illustrations in order to make the
determination.

(2) The regulatory authority shall
make a written determination as to
the extent of any alluvial valley floors
within the area. The regulatory au-
thority shall determine that an allu-
vial valley floor exists if it finds that—

(i) Unconsolidated streamlaid depos-
its holding streams are present; and

(ii) There is sufficient water avail-
able to support agricultural activities
as evidenced by—

(A) The existence of current flood ir-
rigation in the area in question;

(B) The capability of an area to be
flood irrigated, based on evaluations of
typical regional agricultural practices,
historical flood irrigation, streamflow,
water quality, soils, and topography; or

(C) Subirrigation of the lands in
question derived from the ground-
water system of the valley floor.

(3) If the regulatory authority deter-
mines in writing that an alluvial valley
does not exist pursuant to paragraph
(a)(2) of this section, no further consid-
eration of this section is required.

(b) Applicability of statutory exclusions.
(1) If an alluvial valley floor is identi-
fied pursuant to paragraph (a)(2) of this
section and the proposed surface coal
mining operation may affect this allu-
vial valley floor or waters that supply
the alluvial valley floor, the applicant
may request the regulatory authority,
as a preliminary step in the permit ap-
plication process, to separately deter-
mine the applicability of the statutory
exclusions set forth in paragraph (b)(2)
of this section. The regulatory author-
ity may make such a determination
based on the available data, may re-
quire additional data collection and
analysis in order to make the deter-
mination, or may require the applicant
to submit a complete permit applica-
tion and not make the determination
until after the complete application is
evaluated.

(2) An applicant need not submit the
information required in paragraphs
(d)(2) (ii) and (iii) of this section and a
regulatory authority is not required to
make the findings of paragraphs (e)(2)
(i) and (ii) of this section when the reg-
ulatory authority determines that one
of the following circumstances, here-
tofore called statutory exclusions,
exist:

(i) The premining land use is unde-
veloped rangeland which is not signifi-
cant to farming;

(ii) Any farming on the alluvial val-
ley floor that would be affected by the
surface coal mining operation is of
such small acreage as to be of neg-
ligible impact on the farm’s agricul-
tural production. Negligible impact of
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the proposed operation on farming will
be based on the relative importance of
the affected farmland areas of the allu-
vial valley floor area to the farm’s
total agricultural production over the
life of the mine; or

(iii) The circumstances set forth in
§ 822.12(b) (3) or (4) of this chapter exist.

(3) For the purpose of this section, a
farm is one or more land units on
which farming is conducted. A farm is
generally considered to be the com-
bination of land units with acreage and
boundaries in existence prior to August
3, 1977, or if established after August 3,
1977, with those boundaries based on
enhancement of the farm’s agricultural
productivity and not related to surface
coal operations.

(c) Summary denial. If the regulatory
authority determines that the statu-
tory exclusions are not applicable and
that any of the required findings of
paragraph (e)(2) of this section cannot
be made, the regulatory authority
may, at the request of the applicant:

(1) Determine that mining is pre-
cluded on the proposed permit area and
deny the permit without the applicant
filing any additional information re-
quired by this section; or

(2) Prohibit surface coal mining and
reclamation operations in all or parts
of the area to be affected by mining.

(d) Application contents for operations
affecting designated alluvial valley floors.
(1) If land within the permit area or ad-
jacent area is identified as an alluvial
valley floor and the proposed surface
coal mining operation may affect an
alluvial valley floor or waters supplied
to an alluvial valley floor, the appli-
cant shall submit a complete applica-
tion for the proposed surface coal min-
ing and reclamation operations to be
used by the regulatory authority to-
gether with other relevant information
as a basis for approval or denial of the
permit. If an exclusion of paragraph
(b)(2) of this section applies, then the
applicant need not submit the informa-
tion required in paragraphs (d)(2) (ii)
and (iii) of this section.

(2) The complete application shall in-
clude detailed surveys and baseline
data required by the regulatory au-
thority for a determination of—

(i) The essential hydrologic functions
of the alluvial valley floor which might

be affected by the mining and reclama-
tion process. The information required
by this subparagraph shall evaluate
those factors which contribute to the
collecting, storing, regulating and
making the natural flow of water avail-
able for agricultural activities on the
alluvial valley floor and shall include,
but are not limited to:

(A) Factors contributing to the func-
tion of collecting water, such as
amount, rate and frequency of rainfall
and runoff, surface roughness, slope
and vegetative cover, infiltration, and
evapotranspiration, relief, slope and
density of drainage channels;

(B) Factors contributing to the func-
tion of storing water, such as perme-
ability, infiltration, porosity, depth
and direction of ground water flow, and
water holding capacity;

(C) Factors contributing to the func-
tion of regulating the flow of surface
and ground water, such as the longitu-
dinal profile and slope of the valley and
channels, the sinuosity and cross-sec-
tions of the channels, interchange of
water between streams and associated
alluvial and bedrock aquifers, and rates
and amount of water supplied by these
aquifers; and

(D) Factors contributing to water
availability, such as the presence of
flood plains and terraces suitable for
agricultural activities.

(ii) Whether the operation will avoid
during mining and reclamation the
interruption, discontinuance, or pre-
clusion of farming on the alluvial val-
ley floor;

(iii) Whether the operation will cause
material damage to the quantity or
quality of surface or ground waters
supplied to the alluvial valley floor;

(iv) Whether the reclamation plan is
in compliance with requirements of the
Act, this chapter, and regulatory pro-
gram; and

(v) Whether the proposed monitoring
system will provide sufficient informa-
tion to measure compliance with part
822 of this chapter during and after
mining and reclamation operations.

(e) Findings. (1) The findings of para-
graphs (e)(2) (i) and (ii) of this section
are not required with regard to alluvial
valley floors to which are applicable
any of the exclusions of paragraph
(b)(2) of this section.
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(2) No permit or permit revision ap-
plication for surface coal mining and
reclamation operations on lands lo-
cated west of the 100th meridian west
longitude shall be approved by the reg-
ulatory authority unless the applica-
tion demonstrates and the regulatory
authority finds in writing, on the basis
of information set forth in the applica-
tion, that—

(i) The proposed operations will not
interrupt, discontinue, or preclude
farming on an alluvial valley floor;

(ii) The proposed operations will not
materially damage the quantity or
quality of water in surface and under-
ground water systems that supply allu-
vial valley floors; and

(iii) The proposed operations will
comply with part 822 of this chapter
and the other applicable requirements
of the Act and the regulatory program.

[48 FR 29820, June 28, 1983, as amended at 54
FR 9735, Mar. 7, 1989]

§ 785.20 Augering.
(a) This section applies to any person

who conducts or intends to conduct
surface coal mining and reclamation
operations utilizing augering oper-
ations.

(b) Any application for a permit for
operations covered by this section shall
contain, in the mining and reclamation
plan, a description of the augering
methods to be used and the measures
to be used to comply with 30 CFR part
819.

(c) No permit shall be issued for any
operations covered by this section un-
less the regulatory authority finds, in
writing, that in addition to meeting all
other applicable requirements of this
subchapter, the operation will be con-
ducted in compliance with 30 CFR part
819.

§ 785.21 Coal preparation plants not lo-
cated within the permit area of a
mine.

(a) This section applies to any person
who operates or intends to operate a
coal preparation plant in connection
with a coal mine but outside the per-
mit area for a specific mine. Any per-
son who operates such a preparation
plant shall obtain a permit from the
regulatory authority in accordance
with the requirements of this section

(b) Any application for a permit for
operations covered by this section shall
contain an operation and reclamation
plan which specifies plans, including
descriptions, maps, and cross sections,
of the construction, operation, mainte-
nance, and removal of the preparation
plant and support facilities operated
incident thereto or resulting there-
from. The plan shall demonstrate that
those operations will be conducted in
compliance with part 827 of this chap-
ter.

(c) No permit shall be issued for any
operation covered by this section, un-
less the regulatory authority finds in
writing that, in addition to meeting all
other applicable requirements of this
subchapter, the operations will be con-
ducted in compliance with the require-
ments of part 827 of this chapter.

(d)(1) Except as provided in para-
graph (d)(2) of this section, any person
who operates a coal preparation plant
beyond May 10, 1986, that was not sub-
ject to this chapter before July 6, 1984,
shall have applied for a permit no later
than November 11, 1985.

(2)(i) State programs that have a
statutory or regulatory bar precluding
issuance of permits to facilities cov-
ered by paragraph (d)(1) of this section
shall notify OSMRE not later than No-
vember 7, 1985, and shall establish a
schedule for actions necessary to allow
the permitting of such facilities as
soon as practicable. Not later than De-
cember 9, 1985, this schedule shall be
submitted to OSMRE for approval.

(ii) Any person who operates a coal
preparation plant that was not subject
to this chapter before July 6, 1984, in a
state which submits a schedule in ac-
cordance with paragraph (d)(2)(i) of
this section shall apply for a permit in
accordance with the schedule approved
by OSMRE.

(e) Notwithstanding § 773.11 of this
chapter and except as prohibited by
§ 761.11 of this chapter, any person oper-
ating a coal preparation plant that was
not subject to this chapter before July
6, 1984, may continue to operate with-
out a permit until May 10, 1986, and
may continue to operate beyond that
date if:

(1) A permit application has been
timely filed under paragraph (d)(1) of
this section or under a State imposed
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schedule specified in paragraph (d)(2) of
this section,

(2) The regulatory authority has yet
to either issue or deny the permit, and

(3) The person complies with the ap-
plicable performance standards of
§ 827.13 of this chapter.

[48 FR 20401, May 5, 1983, as amended at 52
FR 17730, May 11, 1987; 53 FR 47391, Nov. 22,
1988]

§ 785.22 In situ processing activities.
(a) This section applies to any person

who conducts or intends to conduct
surface coal mining and reclamation
operations utilizing in situ processing
activities.

(b) Any application for a permit for
operations covered by this section shall
be made according to all requirements
of this subchapter applicable to under-
ground mining activities. In addition,
the mining and reclamation operations
plan for operations involving in situ
processing activities shall contain in-
formation establishing how those oper-
ations will be conducted in compliance
with the requirements of 30 CFR part
828, including—

(1) Delineation of proposed holes and
wells and production zone for approval
of the regulatory authority;

(2) Specifications of drill holes and
casings proposed to be used;

(3) A plan for treatment, confinement
or disposal of all acid-forming, toxic-
forming or radioactive gases, solids, or
liquids constituting a fire, health, safe-
ty or environmental hazard caused by
the mining and recovery process; and

(4) Plans for monitoring surface and
ground water and air quality, as re-
quired by the regulatory authority.

(c) No permit shall be issued for oper-
ations covered by this section, unless
the regulatory authority first finds, in

writing, upon the basis of a complete
application made in accordance with
paragraph (b) of this section, that the
operation will be conducted in compli-
ance with all requirements of this sub-
chapter relating to underground min-
ing activities, and 30 CFR parts 817 and
828.

§ 785.25 Lands eligible for remining.
(a) This section contains permitting

requirements to implement
§ 773.15(b)(4). Any person who submits a
permit application to conduct a surface
coal mining operation on lands eligible
for remining must comply with this
section.

(b) Any application for a permit
under this section shall be made ac-
cording to all requirements of this sub-
chapter applicable to surface coal min-
ing and reclamation operations. In ad-
dition, the application shall—

(1) To the extent not otherwise ad-
dressed in the permit application, iden-
tify potential environmental and safe-
ty problems related to prior mining ac-
tivity at the site and that could be rea-
sonably anticipated to occur. This
identification shall be based on a due
diligence investigation which shall in-
clude visual observations at the site, a
record review of past mining at the
site, and environmental sampling tai-
lored to current site conditions.

(2) With regard to potential environ-
mental and safety problems referred to
in paragraph (b)(1) of this section, de-
scribe the mitigative measures that
will be taken to ensure that the appli-
cable reclamation requirements of the
regulatory program can be met.

(c) The requirements of this section
shall not apply after September 30,
2004.

[60 FR 58491, Nov. 27, 1995]
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