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34 CFR Subtitle A (7–1–99 Edition)§ 8.3

Testimony means statements made in
connection with a legal proceeding, in-
cluding but not limited to statements
in court or other forums, depositions,
declarations, affidavits, or responses to
interrogatories.

United States means the Federal Gov-
ernment of the United States and any
of its agencies or instrumentalities.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§ 8.3 What are the requirements for
submitting a demand for testimony
or records?

(a) A demand for testimony of an em-
ployee or former employee, or a de-
mand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises—

(1) Must be in writing; and
(2) Must state the nature of the re-

quested testimony or records and why
the information sought is unavailable
by any other means.

(b) Service of a demand for testimony
of an employee or former employee
must be made on the employee or
former employee whose testimony is
demanded, with a copy simultaneously
delivered to the General Counsel, U.S.
Department of Education, Office of the
General Counsel, 400 Maryland Avenue,
SW., room 4083, FOB–6, Washington, DC
20202–2100.

(c) Service of a demand for records,
as described in § 8.5(a)(1), must be made
on an employee or former employee
who has custody of the records, with a
copy simultaneously delivered to the
General Counsel at the address listed
in paragraph (b) of this section. For as-
sistance in identifying the custodian of
the specific records demanded, contact
the Records Management Branch Chief,
Office of Information Resources Man-
agement, U.S. Department of Edu-
cation, 7th and D Streets, SW., ROB–3,
Washington, DC 20202–4753.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

(Approved by the Office of Management and
Budget under control number 1801-0002)

[57 FR 34646, Aug. 5, 1992, as amended at 58
FR 7860, Feb. 9, 1993]

§ 8.4 What procedures are followed in
response to a demand for testi-
mony?

(a) After an employee receives a de-
mand for testimony, the employee
shall immediately notify the Secretary
and request instructions.

(b) An employee may not give testi-
mony without the prior written au-
thorization of the Secretary.

(c)(1) The Secretary may allow an
employee to testify if the Secretary de-
termines that the demand satisfies the
requirements of § 8.3 and that granting
permission—

(i) Would be appropriate under the
rules of procedure governing the mat-
ter in which the demand arises and
other applicable laws, rules, and regu-
lations; and

(ii) Would not be contrary to an in-
terest of the United States, which in-
cludes furthering a public interest of
the Department and protecting the
human and financial resources of the
United States.

(2) The Secretary may establish con-
ditions under which the employee may
testify.

(d) If a response to a demand for tes-
timony is required before the Secretary
determines whether to allow an em-
ployee to testify, the employee or
counsel for the employee shall—

(1) Inform the court or other author-
ity of the regulations in this part; and

(2) Request that the demand be
stayed pending the employee’s receipt
of the Secretary’s instructions.

(e) If the court or other authority de-
clines the request for a stay, or rules
that the employee must comply with
the demand regardless of the Sec-
retary’s instructions, the employee or
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951), and the
regulations in this part.

(Authority: 5 U.S.C. 301; 20 U.S.C. 3474)

§ 8.5 What procedures are followed in
response to a demand for records?

(a)(1) After an employee receives a
demand for records issued pursuant to
the rules governing the legal pro-
ceeding in which the demand arises,
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