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(12) Except for the time limitations
established in paragraphs (b)(1) and
(b)(5) of this section, each State’s re-
view procedures may provide for rea-
sonable time extensions for good cause
shown at the request of a party or at
the request of both parties.

(c) Selection of impartial hearing offi-
cers. Except as provided in paragraph
(d) of this section, the impartial hear-
ing officer for a particular case must be
selected—

(1) From among the pool of persons
qualified to be an impartial hearing of-
ficer, as defined in § 361.5(b)(22), who are
identified by the State unit, if the
State unit is an independent commis-
sion, or jointly by the designated State
unit and those members of the State
Rehabilitation Advisory Council des-
ignated in section 102(d)(2)(C) of the
Act, if the State has a Council; and

(2)(i) On a random basis; or
(ii) By agreement between the direc-

tor of the designated State unit and
the individual or, if appropriate, the in-
dividual’s representative.

(d) State fair hearing board. The provi-
sions of paragraphs (b) and (c) of this
section are not applicable if the State
has a fair hearing board that was es-
tablished before January 1, 1985, that is
authorized under State law to review
rehabilitation counselor or coordinator
determinations and to carry out the re-
sponsibilities of the director of the des-
ignated State unit under this section.

(e) Informing affected individuals. The
State unit shall inform, through appro-
priate modes of communication, all ap-
plicants and eligible individuals of—

(1) Their right to review under this
section, including the names and ad-
dresses of individuals with whom ap-
peals may be filed; and

(2) The manner in which an impartial
hearing officer will be selected con-
sistent with the requirements of para-
graph (c) of this section.

(f) Data collection. The director of the
designated State unit shall collect and
submit, at a minimum, the following
data to the Secretary for inclusion
each year in the annual report to Con-
gress under section 13 of the Act:

(1) The number of appeals to impar-
tial hearing officers and the State di-
rector, including the type of com-
plaints and the issues involved.

(2) The number of decisions by the
State director reversing in whole or in
part a decision of the impartial hearing
officer.

(3) The number of decisions affirming
the position of the dissatisfied indi-
vidual assisted through the client as-
sistance program, when that assistance
is known to the State unit.

(Approved by the Office of Management and
Budget under control number 1820–0500)

(Authority: Secs. 102(b) and 102(d) of the Act;
29 U.S.C. 722(b) and 722(d))

Subpart C—Financing of State Vo-
cational Rehabilitation Pro-
grams

§ 361.60 Matching requirements.
(a) Federal share—(1) General. Except

as provided in paragraphs (a)(2) and
(a)(3) of this section, the Federal share
for expenditures made by the State
unit under the State plan, including
expenditures for the provision of voca-
tional rehabilitation services, adminis-
tration of the State plan, and the de-
velopment and implementation of the
strategic plan, is 78.7 percent.

(2) Construction projects. The Federal
share for expenditures made for the
construction of a facility for commu-
nity rehabilitation program purposes
may not be more than 50 percent of the
total cost of the project.

(3) Innovation and expansion grant ac-
tivities. The Federal share for the cost
of innovation and expansion grant ac-
tivities funded by appropriations under
part C of title I of the Act is 90 percent.

(b) Non-Federal share—(1) General. Ex-
cept as provided in paragraphs (b)(2)
and (b)(3) of this section, expenditures
made under the State plan to meet the
non-Federal share under this section
must be consistent with the provisions
of 34 CFR 80.24.

(2) Third party in-kind contributions.
Third party in-kind contributions spec-
ified in 34 CFR 80.24(a)(2) may not be
used to meet the non-Federal share
under this section.

(3) Contributions by private entities.
Expenditures made from contributions
by private organizations, agencies, or
individuals that are deposited in the
account of the State agency or sole
local agency in accordance with State
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law and that are earmarked, under a
condition imposed by the contributor,
may be used as part of the non-Federal
share under this section if the fol-
lowing requirements are met:

(i) The funds are earmarked for meet-
ing in whole or in part the State’s
share for establishing a community re-
habilitation program or constructing a
particular facility for community reha-
bilitation program purposes.

(ii) If the funds are earmarked for
any other purpose under the State
plan, the expenditures do not benefit in
any way the donor, an individual to
whom the donor is related by blood or
marriage or with whom the donor has a
close personal relationship, or an indi-
vidual, entity, or organization with
whom the donor shares a financial in-
terest. The Secretary does not consider
a donor’s receipt from the State unit of
a grant, subgrant, or contract with
funds allotted under this part to be a
benefit for the purposes of this para-
graph if the grant, subgrant, or con-
tract is awarded under the State’s reg-
ular competitive procedures.

(Authority: Secs. 7(7), 101(a)(3), and 104 of the
Act; 29 U.S.C. 706(7), 721(a)(3) and 724)

NOTE: The Secretary notes that contribu-
tions may be earmarked in accordance with
paragraph (b)(3)(ii) of this section for pro-
viding particular services (e.g., rehabilita-
tion technology services); serving individ-
uals with certain types of disabilities (e.g.,
individuals who are blind), consistent with
the State’s order of selection, if applicable;
providing services to special groups that
State or Federal law permits to be targeted
for services (e.g., students with disabilities
who are receiving special education serv-
ices), consistent with the State’s order of se-
lection, if applicable; or carrying out par-
ticular types of administrative activities
permissible under State law. Contributions
also may be restricted to particular geo-
graphic areas to increase services or expand
the scope of services that are available state-
wide under the State plan. However, if a con-
tribution is earmarked for a restricted geo-
graphic area, expenditures from that con-
tribution may be used to meet the non-Fed-
eral share requirement only if the State unit
requests and the Secretary approves a waiver
of statewideness, in accordance with § 361.26.

§ 361.61 Limitation on use of funds for
construction expenditures.

No more than 10 percent of a State’s
allotment for any fiscal year under sec-
tion 110 of the Act may be spent on the

construction of facilities for commu-
nity rehabilitation program purposes.

(Authority: Sec. 101(a)(17)(A) of the Act; 29
U.S.C. 721(a)(17)(A))

§ 361.62 Maintenance of effort require-
ments.

(a) General requirements. (1) The Sec-
retary reduces the amount otherwise
payable to a State for a fiscal year by
the amount by which the total expendi-
tures from non-Federal sources under
the State plan for the previous fiscal
year were less than the total of those
expenditures for the fiscal year two
years prior to the previous fiscal year.
For example, for fiscal year 1996, a
State’s maintenance of effort level is
based on the amount of its expendi-
tures from non-Federal sources for fis-
cal year 1994. Thus, if the State’s non-
Federal expenditures in 1996 are less
than they were in 1994, the State has a
maintenance of effort deficit, and the
Secretary reduces the State’s allot-
ment in 1997 by the amount of that def-
icit.

(2) If, at the time the Secretary
makes a determination that a State
has failed to meet its maintenance of
effort requirements, it is too late for
the Secretary to make a reduction in
accordance with paragraph (a)(1) of
this section, then the Secretary recov-
ers the amount of the maintenance of
effort deficit through audit disallow-
ance.

(b) Specific requirements for construc-
tion of facilities. If the State plan pro-
vides for the construction of a facility
for community rehabilitation program
purposes, the amount of the State’s
share of expenditures for vocational re-
habilitation services under the plan,
other than for the construction of a fa-
cility for community rehabilitation
program purposes or the establishment
of a facility for community rehabilita-
tion purposes, must be at least equal to
the expenditures for those services for
the second prior fiscal year. If a State
fails to meet the requirements of this
paragraph, the Secretary recovers the
amount of the maintenance of effort
deficit through audit disallowance.

(c) Separate State agency for vocational
rehabilitation services for individuals who
are blind. If there is a separate part of
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the State plan administered by a sepa-
rate State agency to provide voca-
tional rehabilitation services for indi-
viduals who are blind—

(1) Satisfaction of the maintenance
of effort requirements under para-
graphs (a) and (b) of this section are de-
termined based on the total amount of
a State’s non-Federal expenditures
under both parts of the State plan; and

(2) If a State fails to meet any main-
tenance of effort requirement, the Sec-
retary reduces the amount otherwise
payable to the State for that fiscal
year under each part of the plan in di-
rect relation to the amount by which
expenditures from non-Federal sources
under each part of the plan in the pre-
vious fiscal year were less than they
were for that part of the plan for the
fiscal year two years prior to the pre-
vious fiscal year.

(d) Waiver or modification. (1) The Sec-
retary may waive or modify the main-
tenance of effort requirement in para-
graph (a)(1) of this section if the Sec-
retary determines that a waiver or
modification is necessary to permit the
State to respond to exceptional or un-
controllable circumstances, such as a
major natural disaster or a serious eco-
nomic downturn, that—

(i) Cause significant unanticipated
expenditures or reductions in revenue;
and

(ii) Result in—
(A) A general reduction of programs

within the State; or
(B) The State making substantial ex-

penditures in the vocational rehabilita-
tion program for long-term purposes
due to the one-time costs associated
with the construction of a facility for
community rehabilitation program
purposes, the establishment of a facil-
ity for community rehabilitation pro-
gram purposes, or the acquisition of
equipment.

(2) The Secretary may waive or mod-
ify the maintenance of effort require-
ment in paragraph (b) of this section or
the 10 percent allotment limitation in
§ 361.61 if the Secretary determines that
a waiver or modification is necessary
to permit the State to respond to ex-
ceptional or uncontrollable cir-
cumstances, such as a major natural
disaster, that result in significant de-
struction of existing facilities and re-

quire the State to make substantial ex-
penditures for the construction of a fa-
cility for community rehabilitation
program purposes or the establishment
of a facility for community rehabilita-
tion program purposes in order to pro-
vide vocational rehabilitation services.

(3) A written request for waiver or
modification, including supporting jus-
tification, must be submitted to the
Secretary as soon as the State deter-
mines that an exceptional or uncon-
trollable circumstance will prevent it
from making its required expenditures
from non-Federal sources.

(Authority: Secs. 101(a)(17) and 111(a)(2) of
the Act; 29 U.S.C. 721(a)(17) and 731(a)(2))

§ 361.63 Program income.
(a) Definition—Program income means

gross income received by the State
that is directly generated by an activ-
ity supported under this part.

(b) Sources. Sources of program in-
come include, but are not limited to,
payments from the Social Security Ad-
ministration for rehabilitating Social
Security beneficiaries, payments re-
ceived from workers’ compensation
funds, fees for services to defray part
or all of the costs of services provided
to particular individuals, and income
generated by a State-operated commu-
nity rehabilitation program.

(c) Use of program income. (1) Except
as provided in paragraph (c)(2) of this
section, program income, whenever
earned, must be used for the provision
of vocational rehabilitation services,
the administration of the State plan,
and developing and implementing the
strategic plan. Program income is con-
sidered earned when it is received.

(2) Payments provided to a State
from the Social Security Administra-
tion for rehabilitating Social Security
beneficiaries may also be used to carry
out programs under part B of title I of
the Act (client assistance), part C of
title I of the Act (innovation and ex-
pansion), part C of title VI of the Act
(supported employment) and title VII
of the Act (independent living).

(3) The State is authorized to treat
program income as—

(i) An addition to the grant funds to
be used for additional allowable pro-
gram expenditures, in accordance with
34 CFR 80.25(g)(2); or
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(ii) A deduction from total allowable
costs, in accordance with 34 CFR
80.25(g)(1).

(4) Program income may not be used
to meet the non-Federal share require-
ment under § 361.60.

(Authority: Sec. 108 of the Act; 29 U.S.C. 728;
34 CFR 80.25)

§ 361.64 Obligation of Federal funds
and program income.

(a) Except as provided in paragraph
(b) of this section, any Federal funds,
including reallotted funds, that are ap-
propriated for a fiscal year to carry out
a program under this part that are not
obligated by the State unit by the be-
ginning of the succeeding fiscal year
and any program income received dur-
ing a fiscal year that is not obligated
by the State unit by the beginning of
the succeeding fiscal year must remain
available for obligation by the State
unit during that succeeding fiscal year.

(b) Federal funds appropriated for a
fiscal year remain available for obliga-
tion in the succeeding fiscal year only
to the extent that the State unit met
the matching requirement for those
Federal funds by obligating, in accord-
ance with 34 CFR 76.707, the non-Fed-
eral share in the fiscal year for which
the funds were appropriated.

(Authority: Sec. 19 of the Act; 29 U.S.C. 718)

§ 361.65 Allotment and payment of
Federal funds for vocational reha-
bilitation services.

(a) Allotment. (1) The allotment of
Federal funds for vocational rehabilita-
tion services for each State is com-
puted in accordance with the require-
ments of section 110 of the Act, and
payments are made to the State on a
quarterly basis, unless some other pe-
riod is established by the Secretary.

(2) If the State plan designates one
State agency to administer, or super-
vise the administration of, the part of
the plan under which vocational reha-
bilitation services are provided for in-
dividuals who are blind and another
State agency to administer the rest of
the plan, the division of the State’s al-
lotment is a matter for State deter-
mination.

(b) Reallotment. (1) The Secretary de-
termines not later than 45 days before

the end of a fiscal year which States, if
any, will not use their full allotment.

(2) As soon as possible, but not later
than the end of the fiscal year, the Sec-
retary reallots these funds to other
States that can use those additional
funds during the current or subsequent
fiscal year, provided the State can
meet the matching requirement by ob-
ligating the non-Federal share of any
reallotted funds in the fiscal year for
which the funds were appropriated.

(3) Funds reallotted to another State
are considered to be an increase in the
recipient State’s allotment for the fis-
cal year for which the funds were ap-
propriated.

(Authority: Secs. 110 and 111 of the Act; 29
U.S.C. 730 and 731)

Subpart D—Strategic Plan for In-
novation and Expansion of
Vocational Rehabilitation
Services

§ 361.70 Purpose of the strategic plan.
The State shall prepare a statewide

strategic plan, in accordance with
§ 361.71, to develop and use innovative
approaches for achieving long-term
success in expanding and improving vo-
cational rehabilitation services, in-
cluding supported employment serv-
ices, provided under the State plan, in-
cluding the supported employment sup-
plement to the State plan required
under 34 CFR part 363.

(Authority: Sec. 120 of the Act; 29 U.S.C. 740)

§ 361.71 Procedures for developing the
strategic plan.

(a) Public input. (1) The State unit
shall meet with and receive rec-
ommendations from members of the
State Rehabilitation Advisory Council,
if the State has a Council, and the
Statewide Independent Living Council
prior to developing the strategic plan.

(2) The State unit shall solicit public
input on the strategic plan prior to or
at the public meetings on the State
plan, in accordance with the require-
ments of § 361.20.

(3) The State unit shall consider the
recommendations received under para-
graphs (a)(1) and (a)(2) of this section
and, if the State rejects any rec-
ommendations, shall include a written
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