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after the end of that project year, un-
less the Secretary authorizes a later
submission date, in order for the Sec-
retary to determine if the grantee has
met the program compliance indicators
established in this subpart F.

(b) If the data for the most recent
complete project year provided under
paragraph (a) of this section shows
that a grantee has failed to achieve the
minimum composite score required in
§ 379.52(f) to meet the program compli-
ance indicators, the grantee may, at its
option, submit data from the first 6
months of the current project year no
later than 60 days after the end of that
6-month period, unless the Secretary
authorizes a later submission date, to
demonstrate that its project perform-
ance has improved sufficiently to meet
the minimum composite score.

(Approved by the Office of Management and
Budget under control number 1820–0612)

(Authority: Sec. 621(f)(2) of the Act; 29 U.S.C.
795g(f)(2))

NOTE: A grantee receives its second year of
funding (or the first continuation award)
under this program before data from the first
complete project year is available. Data
from the first project year, however, must be
submitted and is used (unless the grantee ex-
ercises the option in paragraph (b) of this
section) to determine eligibility for the third
year of funding (or the second continuation
award).

[62 FR 5692, Feb. 6, 1997]

APPENDIX TO PART 379—EVALUATION
STANDARDS

Standard 1: The primary objective of the
project shall be to assist individuals with
disabilities to obtain competitive employ-
ment. The activities carried out by the
project shall support the accomplishment of
this objective.

Standard 2: The project shall serve individ-
uals with disabilities that impair their ca-
pacity to obtain competitive employment. In
selecting persons to receive services, priority
shall be given to individuals with severe dis-
abilities.

Standard 3: The project shall ensure the
provision of services that will assist in the
placement of persons with disabilities.

Standard 4: Funds shall be used to achieve
the project’s primary objective at minimum
cost to the federal government.

Standard 5: The project’s advisory council
shall provide policy guidance and assistance
in the conduct of the project.

Standard 6: Working relationships, includ-
ing partnerships, shall be established with

agencies and organizations in order to ex-
pand the project’s capacity to meet its objec-
tives.

Standard 7: The project shall obtain posi-
tive results in assisting individuals with dis-
abilities to obtain competitive employment.

PART 380—SPECIAL PROJECTS AND
DEMONSTRATIONS FOR PRO-
VIDING SUPPORTED EMPLOY-
MENT SERVICES TO INDIVIDUALS
WITH THE MOST SEVERE DISABIL-
ITIES AND TECHNICAL ASSIST-
ANCE PROJECTS

Subpart A—General

Sec.
380.1 What is the program of special

projects and demonstrations for pro-
viding supported employment services to
individuals with the most severe disabil-
ities and technical assistance projects?

380.2 Who is eligible for an award?
380.3 What types of projects are authorized?
380.4 What activities may the Secretary

fund under Statewide supported employ-
ment demonstration projects?

380.5 What activities may the Secretary
fund under community-based supported
employment projects?

380.6 What activities may the Secretary
fund under technical assistance sup-
ported employment projects?

380.7 What priorities may the Secretary es-
tablish?

380.8 What regulations apply?
380.9 What definitions apply?

Subpart B—How Does the Secretary Make
an Award?

380.10 How does the Secretary evaluate an
application?

380.14 What other factors does the Sec-
retary consider in reviewing an applica-
tion?

380.15 What application requirement applies
to this program?

Subpart C—What Post–Award Conditions
Must Be Met by a Grantee?

380.20 What requirements must a grantee
meet before it provides for the transition
of an individual in supported employ-
ment?

380.21 What information requirement ap-
plies to this program?

AUTHORITY: 29 U.S.C 711(c) and 777a(c), un-
less otherwise noted.

SOURCE: 54 FR 12400, Mar. 22, 1989, unless
otherwise noted.
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Subpart A—General

§ 380.1 What is the program of special
projects and demonstrations for
providing supported employment
services to individuals with the
most severe disabilities and tech-
nical assistance projects?

This program is designed to provide
grants for special projects and dem-
onstrations to expand or otherwise im-
prove the provision of supported em-
ployment services to individuals with
the most severe disabilities, including
projects that demonstrate the effec-
tiveness of natural supports or other
alternative approaches for supporting
and maintaining individuals in sup-
ported employment, and grants for
technical assistance projects.

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c))

[59 FR 8342, Feb. 18, 1994]

§ 380.2 Who is eligible for an award?

(a) Applications for Statewide dem-
onstration projects under § 380.4 may be
submitted by public and nonprofit com-
munity rehabilitation programs, des-
ignated State units, and other public
and private agencies and organizations.

(b) Applications for community-
based projects under § 380.5 may be sub-
mitted by public and nonprofit commu-
nity rehabilitation programs, des-
ignated State units, and other public
and private agencies and organizations.

(c) Applications for technical assist-
ance projects under § 380.6 may be sub-
mitted by public agencies and non-
profit private organizations that have
experience in training and provision of
supported employment services.

(Authority: 29 U.S.C. 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 59
FR 8342, Feb. 18, 1994]

§ 380.3 What types of projects are au-
thorized?

The following types of projects may
be funded under this program:

(a) Statewide demonstration projects as
described in § 380.4. The purpose of
Statewide demonstration projects is to
stimulate the development and provi-
sion of supported employment services
on a statewide basis for individuals
with the most severe disabilities.

(b) Community-based projects as de-
scribed in § 380.5. The purposes of com-
munity-based projects are to stimulate
the development of innovative ap-
proaches for improving and expanding
the provision of supported employment
services to individuals with the most
severe disabilities, and to enhance
local capacity to provide supported em-
ployment services.

(c) Technical assistance projects as de-
scribed in § 380.6. The purpose of tech-
nical assistance projects is to provide
technical assistance to States in imple-
menting the State Supported Employ-
ment Services Program under 34 CFR
part 363.

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 59
FR 8342, Feb. 18, 1994]

§ 380.4 What activities may the Sec-
retary fund under Statewide sup-
ported employment demonstration
projects?

(a) Authorized activities. The Fol-
lowing activities are authorized under
Statewide Supported Employment
demonstration projects:

(1) Program development, including
program start-up costs, for new or ex-
isting community organizations and
employers.

(2) Staff training.
(3) Program evaluation.
(4) Reorganization, expansion, or, if

appropriate, conversion of existing pro-
grams to provide supported employ-
ment services.

(b) Restrictions on the use of funds. (1)
Statewide Supported Employment
demonstration project grants may not
be used to provide supported employ-
ment services to individuals with the
most severe disabilities.

(2) A grantee must provide, or ensure
the provision of, those direct services
needed by individuals with the most se-
vere disabilities in order for them to
obtain and maintain employment from
funds other than those made available
under this part. These supported em-
ployment services include but are not
limited to—

(i) Job site training to prepare and
enable individuals with the most severe
disabilities to perform work and main-
tain the job;
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(ii) Ongoing supervision of individ-
uals with the most severe disabilities
on the job;

(iii) Ongoing behavior management;
and

(iv) Case management, including as-
sistance to coordinate services from
various sources.

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 59
FR 8342, Feb. 18, 1994]

§ 380.5 What activities may the Sec-
retary fund under community-
based supported employment
projects?

(a) Authorized activities. The following
activities are authorized under commu-
nity-based projects:

(1) Job search assistance.
(2) Job development, including work

site modification and use of advanced
learning technology for skills training.

(3) On-the-job training.
(4) Job placement.
(5) Application of rehabilitation tech-

nology in providing supported employ-
ment services.

(6) Provision of supported employ-
ment services for individuals placed in
employment.

(7) Development of cooperative agree-
ments with service providers for the
provision of extended services.

(b) Restrictions on the use of funds.
The Secretary does not provide finan-
cial assistance under Community-
Based Supported Employment projects
for the provision of extended supported
employment services.

(Authority: 29 U.S.C. 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 57
FR 28441, June 24, 1992; 59 FR 8342, Feb. 18,
1994]

§ 380.6 What activities may the Sec-
retary fund under technical assist-
ance supported employment
projects?

The following activities are author-
ized under technical assistance
projects:

(a) Staff training.
(b) Development of and placement in

jobs for individuals with the most se-
vere disabilities.

(c) Development of cooperative
agreements with service providers for
extended services.

(d) Reorganization, expansion, or, if
appropriate, conversion of existing pro-
grams to provide supported employ-
ment services.

(Authority: 29 U.S.C. 777a(c)(2))

[54 FR 12400, Mar. 22, 1989, as amended at 59
FR 8342, Feb. 18, 1994]

§ 380.7 What priorities may the Sec-
retary establish?

In any fiscal year, the Secretary may
establish priorities for one or more of
the types of projects described in § 380.3
by publishing a notice in the FEDERAL

REGISTER.

(Authority: 29 U.S.C. 777a(c)(2))

§ 380.8 What regulations apply?

The following regulations apply to
the Program of Special Projects and
Demonstrations for Providing Sup-
ported Employment Services to Indi-
viduals with the Most Severe Disabil-
ities and Technical Assistance
Projects:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:

(1) 34 CFR part 74 (Administration of
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations).

(2) 34 CFR part 75 (Direct Grant Pro-
grams).

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments).

(6) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(7) 34 CFR part 82 (New Restrictions
on Lobbying).

(8) 34 CFR part 85 (Governmentwide
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace
(Grants)).

(9) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 380.
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(c) The regulations in 34 CFR 369.46

(Authority: 29 U.S.C. 711(c) and 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 55
FR 21714, May 25, 1990; 59 FR 8342, Feb. 18,
1994]

§ 380.9 What definitions apply?
(a) The following term used in this

part is defined in 34 CFR part 363: Sup-
ported employment.

(b) The following terms used in this
part are defined in 34 CFR part 369:
Designated State unit
Community rehabilitation program
Individual with a severe disability

(c) Other definitions. The following
definitions also apply to this part:

(1) As used in the definition of ‘‘sup-
ported employment’’—

(i) Competitive employment means
work—

(A) In the competitive labor market
that is performed on a full-time or
part-time basis in an integrated set-
ting; and

(B) For which an individual is com-
pensated at or above the minimum
wage, but not less than the customary
or usual wage paid by the employer for
the same or similar work performed by
individuals who are not disabled.

(ii) Integrated setting means a setting
typically found in the community in
which an individual with the most se-
vere disabilities interacts with non-dis-
abled individuals, other than non-dis-
abled individuals who are providing
services to that individual, to the same
extent that non-disabled individuals in
comparable positions interact with
other persons.

(iii) Supported employment services
means on-going support services pro-
vided by the grantee with funds under
this part—

(A) For a period not to exceed 18
months, unless under special cir-
cumstances a longer period to achieve
job stabilization has been jointly
agreed to by the individual and the re-
habilitation counselor and established
in the individual’s program of services,
before an individual with the most se-
vere disabilities makes the transition
to extended services; and

(B) As discrete post-employment
services following transition in accord-
ance with 34 CFR 363.4(c)(3);

(iv) Extended services means on-going
support services and other appropriate
services provided by a State agency, a
private nonprofit organization, em-
ployer, or any other appropriate re-
source, from funds other than funds re-
ceived under this part, part 361, part
363, or part 376 after an individual with
the most severe disabilities has made
the transition from project support;
and

(v) Transitional employment means a
series of temporary job placements in
competitive work in an integrated
work setting with on-going support
services for individuals with the most
severe disabilities due to mental ill-
ness. In transitional employment, the
provision of on-going support services
must include continuing sequential job
placements until job permanency is
achieved.

(2) On-going support services means
services that are—

(i) Needed to support and maintain
an individual with the most severe dis-
abilities in supported employment;

(ii) Based on a determination by the
grantee of the individual’s needs as
specified in a program of services; and

(iii) Furnished by the grantee from
the time of job placement until transi-
tion to extended services, except as
provided in 34 CFR 363.4(c)(3) and, fol-
lowing transition, by one or more ex-
tended services providers throughout
the individual’s term of employment in
a particular job placement or multiple
placements if those placements are
being provided under a program of
transitional employment. On-going
support services must include, at a
minimum, twice-monthly monitoring
at the work site of each individual in
supported employment to assess em-
ployment stability, unless under spe-
cial circumstances, especially at the
request of the individual, the individ-
ual’s program of services provides for
off-site monitoring, and, based upon
that assessment, the coordination or
provision of specific services, at or
away from the work site, that are
needed to maintain employment sta-
bility. If off-site monitoring is deter-
mined to be appropriate, it must, at a
minimum, consist of two meetings
with the individual and one contact
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with the employer each month. On-
going support services consist of—

(A) Any particularized assessment
needed to supplement the comprehen-
sive assessment of rehabilitation needs;

(B) The provision of skilled job train-
ers who accompany the individual for
intensive job skill training at the work
site;

(C) Job development and placement;
(D) Social skills training;
(E) Regular observation or super-

vision of the individual;
(F) Follow-up services such as reg-

ular contact with the employers, the
individuals, the parents, family mem-
bers, guardians, advocates or author-
ized representative of the individuals,
and other suitable professional and in-
formed advisors, in order to reinforce
and stabilize the job placement;

(G) Facilitation of natural supports
at the worksite;

(H) Any other service identified in
the scope of rehabilitation services de-
scribed in 34 CFR part 361; and

(I) Any service similar to the fore-
going services.

(Authority: 29 U.S.C. 777a(c))

[54 FR 12400, Mar. 22, 1989, as amended at 57
FR 28441, June 24, 1992; 59 FR 8342, Feb. 18,
1994; 62 FR 6363, Feb. 11, 1997]

Subpart B—How Does the
Secretary Make an Award?

§ 380.10 How does the Secretary evalu-
ate an application?

The Secretary evaluates an applica-
tion under the procedures in 34 CFR
part 75.

(Authority: 29 U.S.C. 777a(c))

[62 FR 10404, Mar. 6, 1997]

§ 380.14 What other factors does the
Secretary consider in reviewing an
application?

In addition to the selection criteria
used in accordance with the procedures
in 34 CFR part 75, the Secretary, in
making awards under this part, con-
siders the geographical distribution of

projects in each program category
throughout the country.

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c))

[62 FR 10404, Mar. 6, 1997]

§ 380.15 What application requirement
applies to this program?

Each applicant for a grant under this
program must include in its applica-
tion a description of the manner in
which it will address the needs of indi-
viduals with the most severe disabil-
ities from minority backgrounds.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 718b)

[59 FR 8343, Feb. 18, 1994]

Subpart C—What Post-Award
Conditions Must Be Met by a
Grantee?

§ 380.20 What requirements must a
grantee meet before it provides for
the transition of an individual in
supported employment?

A grantee must provide for the tran-
sition of an individual with the most
severe disabilities to extended services
no later than 18 months after place-
ment in supported employment, unless
a longer period is established in the in-
dividual’s program of services, and
only if the individual has made sub-
stantial progress toward meeting his or
her hours-per-week work goal, is sta-
bilized in the job, and extended serv-
ices are available and can be provided
without a hiatus in services.

(Authority: 29 U.S.C. 777a(c))

[57 FR 28442, June 24, 1992, as amended at 59
FR 8342, Feb. 18, 1994]

§ 380.21 What information requirement
applies to this program?

Each grantee must advise recipients
of services under its project or, as ap-
propriate, the parents, family mem-
bers, guardians, advocates, or author-
ized representatives of those individ-
uals, of the availability and purposes of
the State’s Client Assistance Program,
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including information on seeking as-
sistance from that program.

(Authority: 29 U.S.C. 718a)

[59 FR 8343, Feb. 18, 1994]

PART 381—PROTECTION AND AD-
VOCACY OF INDIVIDUAL RIGHTS

Subpart A—General

Sec.
381.1 What is the Protection and Advocacy

of Individual Rights program?
381.2 Who is eligible for an award?
381.3 What activities may the Secretary

fund?
381.4 What regulations apply?
381.5 What definitions apply?

Subpart B—How Does One Apply for an
Award?

381.10 What are the application require-
ments?

Subpart C—How Does the Secretary Make
an Award?

381.20 How does the Secretary evaluate an
application?

381.22 How does the Secretary allocate
funds under this program?

Subpart D—What Conditions Must Be Met
After an Award?

381.30 How are services to be administered?
381.31 What are the requirements pertaining

to the protection, use, and release of per-
sonal information?

381.32 What are the reporting requirements?
381.33 What are the requirements related to

the use of funds provided under this part?

AUTHORITY: 29 U.S.C. 794e, unless otherwise
noted.

SOURCE: 58 FR 43022, Aug. 12, 1993, unless
otherwise noted.

Subpart A—General

§ 381.1 What is the Protection and Ad-
vocacy of Individual Rights pro-
gram?

This program is designed to support a
system in each State to protect the
legal and human rights of eligible indi-
viduals with disabilities.

(Authority: Sec. 509(a) of the Act; 29 U.S.C.
794e(a))

§ 381.2 Who is eligible for an award?
(a) A protection and advocacy system

that is established under part C of the
Developmental Disabilities Assistance
and Bill of Rights Act (DDA), 42 U.S.C.
6041–6043, and that meets the require-
ments of § 381.10 is eligible to apply for
a grant award under this program.

(b) In any fiscal year in which the
amount appropriated to carry out this
section is less than $5,500,000, a protec-
tion and advocacy system from any
State or from Guam, American Samoa,
the United States Virgin Islands, the
Commonwealth of the Northern Mar-
iana Islands, or the Republic of Palau
may apply for a grant under the Pro-
tection and Advocacy of Individual
Rights (PAIR) program to plan for, de-
velop outreach strategies for, and carry
out a protection and advocacy program
authorized under this part, except that
the Republic of Palau may not apply
for a grant under the PAIR program
after the Compact of Free Association
with Palau takes effect.

(c) In any fiscal year in which the
amount appropriated to carry out this
section is equal to or greater than
$5,500,000, an eligible system from any
State and from any of the jurisdictions
named in paragraph (b) of this section
may apply to receive the amount allot-
ted pursuant to section 509(c)-(e) of the
Act, except that the Republic of Palau
may receive an allotment under sec-
tion 509 of the Act only until the Com-
pact of Free Association with Palau
takes effect.

(Authority: Sec. 509(b)-(e) of the Act; 29
U.S.C. 794e(b)-(e))

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8343, Feb. 18, 1994]

§ 381.3 What activities may the Sec-
retary fund?

(a) Funds made available under this
part must be used for the following ac-
tivities:

(1) Establishing a system to protect,
and advocate for, the rights of individ-
uals with disabilities.

(2) Pursuing legal, administrative,
and other appropriate remedies or ap-
proaches to ensure the protection of,
and advocacy for, the rights of eligible
individuals with disabilities within the
State.
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(3) Providing information on and
making referrals to programs and serv-
ices addressing the needs of individuals
with disabilities in the State, including
individuals with disabilities who are
exiting from public school programs.

(4) Coordinating the protection and
advocacy program provided through an
eligible system with the advocacy pro-
grams under—

(i) Section 112 of the Act (the Client
Assistance Program (CAP));

(ii) The Older Americans Act of 1965
(the State long-term care ombudsman
program);

(iii) Part C of the DDA; and
(iv) The Protection and Advocacy for

Individuals with Mental Illness Act of
1986 (PAIMI), 42 U.S.C. 10801–10851.

(5) Developing a statement of objec-
tives and priorities on an annual basis
and a plan for achieving these objec-
tives and priorities.

(6) Providing to the public, including
individuals with disabilities and, as ap-
propriate, their representatives, an op-
portunity to comment on the objec-
tives and priorities described in
§ 381.10(f).

(7) Establishing a grievance proce-
dure for clients or prospective clients
of the eligible system to ensure that
individuals with disabilities are af-
forded equal access to the services of
the eligible system.

(b) Funds made available under this
part also may be used to carry out any
other activities consistent with the
purpose of this part and the activities
listed in paragraph (a) of this section.

(Authority: Secs. 12 and 509(f) of the Act; 29
U.S.C. 711(c) and 794e(f)).

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994]

§ 381.4 What regulations apply?

The following regulations apply to
the PAIR program:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:

(1) 34 CFR part 74 (Administration of
Grants to Institutions of Higher Edu-
cation, Hospitals and Nonprofit Organi-
zations), if the eligible system is not a
State or local government agency or
Indian tribal organization.

(2) 34 CFR part 75 (Direct Grant Pro-
grams), if the appropriation for the
PAIR program is less than $5,500,000.

(3) 34 CFR part 76 (State-Adminis-
tered Programs), if the appropriation
for the PAIR program is equal to or
greater than $5,500,000 and the eligible
system is a State or local government
agency, except for—

(i) Section 76.103;
(ii) Sections 76.125 through 76.137;
(iii) Sections 76.300 through 76.401;
(iv) Section 76.704;
(v) Section 76.734; and
(vi) Section 76.740.
(4) 34 CFR part 77 (Definitions that

Apply to Department Regulations).
(5) 34 CFR part 79 (Intergovernmental

Review of Department of Education
Programs and Activities).

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments), if the eligible sys-
tem is a State or local government
agency.

(7) 34 CFR part 81 (General Education
Provisions Act— Enforcement).

(8) 34 CFR part 82 (New Restrictions
on Lobbying).

(9) 34 CFR part 85 (Governmentwide
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace
(Grants)).

(10) 34 CFR part 86 (Drug-Free
Schools and Campuses).

(b) The regulations in this part 381.
(c) The regulations in 34 CFR 369.43,

369.46 and 369.48 relating to certain con-
ditions that must be met by grantees.

(Authority: Secs. 12 and 509 of the Act; 29
U.S.C. 711(c) and 794e)

§ 381.5 What definitions apply?
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1:

Award
EDGAR
Fiscal year
Nonprofit
Private
Public
Secretary

(b) Other definitions. The following
definitions also apply to this part:

Act means the Rehabilitation Act of
1973, as amended.
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Advocacy means pleading an individ-
ual’s cause or speaking or writing in
support of an individual. Advocacy
may be formal, as in the case of a law-
yer representing an individual in a
court of law or in formal administra-
tive proceedings before government
agencies (whether State, local or Fed-
eral). Advocacy also may be informal,
as in the case of a lawyer or non-law-
yer representing an individual in nego-
tiations, mediation, or informal admin-
istrative proceedings before govern-
ment agencies (whether State, local or
Federal), or as in the case of a lawyer
or non-lawyer representing an individ-
ual’s cause before private entities or
organizations, or government agencies
(whether State, local or Federal). Ad-
vocacy may be on behalf of—

(1) A single individual, in which case
it is individual advocacy;

(2) More than one individual or a
group or class of individuals, in which
case it is systems (or systemic) advocacy;
or

(3) Oneself, in which case it is self ad-
vocacy.

Eligible individual with a disability
means an individual who—

(1) Needs protection and advocacy
services that are beyond the scope of
services authorized to be provided by
the CAP under section 112 of the Act;
and

(2) Is ineligible for—
(i) Protection and advocacy programs

under part C of the DDA; and
(ii) Protection and advocacy pro-

grams under the PAIMI.
Eligible system means a protection and

advocacy system that is established
under part C of the DDA, 42 U.S.C. 6041–
6043, and that meets the requirements
of § 381.10 of this part.

Mediation means the act or process of
using an independent third party to act
as a mediator, intermediary, or concil-
iator to settle differences or disputes
between persons or parties. The third
party who acts as a mediator, inter-
mediary, or conciliator must not be
any entity or individual who is con-
nected in any way with the eligible
system or the agency, entity, or indi-
vidual with whom the individual with a
disability has a dispute. Mediation may
involve the use of professional medi-
ators or any other independent third

party mutually agreed to by the par-
ties to the dispute.

State means, in addition to each of
the several States of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the United
States Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands, and the Re-
public of Palau (until the Compact of
Free Association takes effect), except
for purposes of the section 509(c)(3)(B)
and (c)(4) of the Act, in which case
State does not mean or include Guam,
American Samoa, the United States
Virgin Islands, the Commonwealth of
the Northern Mariana Islands, and the
Republic of Palau.

(Authority: Secs. 12 and 509 of the Act; 29
U.S.C. 711(c) and 794e)

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994]

Subpart B—How Does One Apply
for an Award?

§ 381.10 What are the application re-
quirements?

(a) Regardless of the amount of funds
appropriated for the PAIR program in
a fiscal year, an eligible system shall
submit to the Secretary an application
for assistance under this part at the
time and in the form and manner de-
termined by the Secretary that con-
tains all information that the Sec-
retary determines necessary, including
assurances that the eligible system
will—

(1) Have in effect a system to protect,
and advocate for, the rights of eligible
individuals with disabilities;

(2) Have the same general authori-
ties, including access to records and
program income, as in part C of the
DDA;

(3) Have the authority to pursue
legal, administrative, and other appro-
priate remedies or approaches to en-
sure the protection of, and advocacy
for, the rights of eligible individuals
with disabilities within the State;

(4) Provide information on and make
referrals to programs and services ad-
dressing the needs of individuals with
disabilities in the State, including in-
dividuals with disabilities who are
exiting from public school programs;
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(5) Develop a statement of objectives
and priorities on an annual basis and a
plan for achieving these objectives and
priorities;

(6) Provide to the public, including
individuals with disabilities and, as ap-
propriate, their representatives, an op-
portunity to comment on the objec-
tives and priorities established by, and
activities of, the eligible system in-
cluding—

(i) The objectives and priorities for
the activities of the eligible system for
each year and the rationale for the es-
tablishment of those objectives and
priorities; and

(ii) The coordination of programs
provided through eligible systems with
the advocacy programs under—

(A) Section 112 of the Act (CAP);
(B) The Older Americans Act of 1965

(the State long-term care ombudsman
program);

(C) Part C of the DDA; and
(D) The PAIMI;
(7) Establish a grievance procedure

for clients or prospective clients of the
eligible system to ensure that individ-
uals with disabilities are afforded equal
access to the services of the eligible
system;

(8) Use funds made available under
this part to supplement and not sup-
plant the non-Federal funds that would
otherwise be made available for the
purpose for which Federal funds are
provided; and

(9) Implement procedures designed to
ensure that, to the maximum extent
possible, mediation (and other alter-
native dispute resolution) procedures,
which include good faith negotiation,
are used before resorting to formal ad-
ministrative or legal remedies.

(b) To receive direct payment of
funds under this part, an eligible sys-
tem must provide to the Secretary, as
part of its application for assistance,
an assurance that direct payment is
not prohibited by or inconsistent with
State law, regulation, or policy.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: Secs. 12 and 509(f) of the Act; 29
U.S.C. 711(c) and 794e(f))

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994; 59 FR 33680, June 30,
1994]

Subpart C—How Does the
Secretary Make an Award?

§ 381.20 How does the Secretary evalu-
ate an application?

In any fiscal year in which the
amount appropriated for the PAIR pro-
gram is less than $5,500,000, the Sec-
retary evaluates applications under the
procedures in 34 CFR part 75.

(Authority: 29 U.S.C. 711(c) and 794e (b) and
(f))

[62 FR 10404, Mar. 6, 1997]

§ 381.22 How does the Secretary allo-
cate funds under this program?

(a) In any fiscal year in which the
amount appropriated for this program
is equal to or greater than $5,500,000—

(1) The Secretary sets aside not less
than 1.8 percent but not more than 2.2
percent of the amount appropriated to
provide training and technical assist-
ance to eligible systems established
under this program.

(2) After the reservation required by
paragraph (a)(1) of this section, the
Secretary makes allotments from the
remainder of the amount appropriated
in accordance with section 509(c)(2)-(e)
of the Act.

(b) Notwithstanding any other provi-
sion of law, in any fiscal year in which
the amount appropriated for this pro-
gram is equal to or greater than
$5,500,000, the Secretary pays directly
to an eligible system that submits an
application that meets the require-
ments of § 381.10 the amount of the al-
lotment to the State pursuant to sec-
tion 509 of the Act, unless the State
provides otherwise.

(Authority: Sec. 509(c)-(e) of the Act; 29
U.S.C. 794e(c)-(e))

Subpart D—What Conditions Must
Be Met After an Award?

§ 381.30 How are services to be admin-
istered?

(a) Each eligible system shall carry
out the protection and advocacy pro-
gram authorized under this part.

(b) An eligible system may not award
a grant or subgrant to another entity
to carry out, in whole or in part, the
protection and advocacy program au-
thorized under this part.
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(c) An eligible system may contract
with another agency, entity, or indi-
vidual to carry out the PAIR program
in whole or in part, but only if the
agency, entity, or individual with
whom the eligible system has con-
tracted—

(1) Does not provide services under
the Act or does not provide treatment,
services, or habilitation to persons
with disabilities; and

(2) Is independent of, and not con-
nected financially or through a board
of directors to, an entity or individual
that provides services under the Act or
that provides treatment, services, or
habilitation to persons with disabil-
ities.

(d) For purposes of paragraph (c) of
this section, ‘‘services under the Act’’
and ‘‘treatment, services, or habili-
tation’’ does not include client assist-
ance services under CAP, protection
and advocacy services authorized under
the protection and advocacy programs
under part C of the DDA and the
PAIMI, or any other protection and ad-
vocacy services.

(Authority: Secs. 12 and 509(i) of the Act; 29
U.S.C. 711(c) and 794e(i))

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994]

§ 381.31 What are the requirements
pertaining to the protection, use,
and release of personal informa-
tion?

(a) All personal information about in-
dividuals served by any eligible system
under this part, including lists of
names, addresses, photographs, and
records of evaluation, must be held
confidential.

(b) The eligible system’s use of infor-
mation and records concerning individ-
uals must be limited only to purposes
directly connected with the protection
and advocacy program, including pro-
gram evaluation activities. Except as
provided in paragraph (c) of this sec-
tion, an eligible system may not dis-
close personal information about an in-
dividual, directly or indirectly, other
than in the administration of the pro-
tection and advocacy program, unless
the consent of the individual to whom
the information applies, or his or her

guardian, parent, or other authorized
representative or advocate (including
the individual’s advocate from the eli-
gible system), has been obtained in
writing. An eligible system may not
produce any report, evaluation, or
study that reveals any personally iden-
tifying information without the writ-
ten consent of the individual or his or
her representative.

(c) Except as limited in paragraph (d)
of this section, the Secretary or other
Federal or State officials responsible
for enforcing legal requirements must
be given complete access to all—

(1) Records of the eligible system re-
ceiving funds under this program; and

(2) All individual case records of cli-
ents served under this part without the
consent of the client.

(d)(1) The privilege of a person or eli-
gible system not to produce documents
or provide information pursuant to
paragraph (c) of this section is gov-
erned by the principles of common law
as interpreted by the courts of the
United States, except that, for pur-
poses of any periodic audit, report, or
evaluation of the performance of the
eligible system established or assisted
under this part, the Secretary does not
require the eligible system to disclose
the identity of, or any other personally
identifiable information related to, any
individual requesting assistance under
the PAIR program.

(2) However, notwithstanding para-
graph (d)(1) of this section, if an audit,
monitoring review, State plan assur-
ance review, evaluation, or other inves-
tigation has already produced inde-
pendent and reliable evidence that
there is probable cause to believe that
the eligible system has violated its leg-
islative mandate or misused Federal
funds, the eligible system shall dis-
close, if the Secretary so requests, the
identity of, or any other personally
identifiable information (i.e., name, ad-
dress, telephone number, social secu-
rity number, or other official code or
number by which an individual may be
readily identified) related to, any indi-
vidual requesting assistance under the
PAIR program, in accordance with the
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principles of common law as inter-
preted by the courts of the United
States.

(Authority: Secs. 12 and 509(h) of the Act; 29
U.S.C. 711(c) and 794e(h))

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994]

§ 381.32 What are the reporting re-
quirements?

Each eligible system shall provide to
the Secretary, no later than 90 days
after the end of each fiscal year, an an-
nual report that includes information
on the following:

(a) The types of services and activi-
ties undertaken by the eligible system
and how these services and activities
addressed the objectives and priorities
developed pursuant to § 381.10(e).

(b) The total number of individuals,
by race, color, national origin, gender,
age, and disabling condition, who re-
quested services from the eligible sys-
tem and the total number of individ-
uals, by race, color, national origin,
gender, age, and disabling condition,
who were served by the eligible system.

(c) The types of disabilities rep-
resented by individuals served by the
eligible system.

(d) The types of issues being ad-
dressed on behalf of individuals served
by the eligible system.

(e) Any other information that the
Secretary may require.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: Secs. 12(c), 13, and 509(l) of the
Act; 29 U.S.C. 711(c), 712, and 794e(l))

§ 381.33 What are the requirements re-
lated to the use of funds provided
under this part?

(a) Funds made available under this
part must be used to supplement and
not supplant the non-Federal funds
that would otherwise be made available
for the purpose for which Federal funds
are provided under this part.

(b) In any State in which an eligible
system is located within a State agen-
cy, that State or State agency may not
use more than five percent of any allot-
ment for the costs of administration of
the eligible system supported under
this part. For purposes of this para-
graph, ‘‘costs of administration’’ in-

clude, but are not limited to, adminis-
trative salaries (including salaries for
clerical and support staff), supplies, de-
preciation or use allowances, the cost
of operating and maintaining facilities,
equipment, and grounds (e.g., rental of
office space or equipment, telephone,
postage, maintenance agreements), and
other similar types of costs that may
be incurred by the State or State agen-
cy to administer the eligible system.

(c) Funds paid to a State or an eligi-
ble system within a State for a fiscal
year to carry out this program that are
not expended or obligated prior to the
end of that fiscal year remain available
to the State or an eligible system with-
in a State for obligation during the
succeeding fiscal year in accordance
with 34 CFR 76.705–76.707.

(d) For determining when an eligible
system makes an obligation for various
kinds of property or services, 34 CFR
75.707 and 76.707, as appropriate, apply
to this program. If the appropriation
for the PAIR program is less than
$5,500,000, § 75.707 applies. If the appro-
priation for the PAIR program is equal
to or greater than $5,500,000, § 76.707 ap-
plies. An eligible system is considered
a State for purposes of § 76.707.

(Authority: Secs. 12 and 509(f),(g), and (j) of
the Act; 29 U.S.C. 711(c) and 794e(f), (g), and
(j))

[58 FR 43022, Aug. 12, 1993, as amended at 59
FR 8344, Feb. 18, 1994]

PART 385—REHABILITATION
TRAINING

Subpart A—General

Sec.
385.1 What is the Rehabilitation Training

program?
385.2 Who is eligible for assistance under

these programs?
385.3 What regulations apply to these pro-

grams?
385.4 What definitions apply to these pro-

grams?

Subpart B [Reserved]

Subpart C—How Does One Apply for a
Grant?

385.20 What are the application procedures
for these programs?
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Subpart D—How Does the Secretary Make
a Grant?

385.30 [Reserved]
385.31 How does the Secretary evaluate an

application?
385.33 What other factors does the Sec-

retary consider in reviewing an applica-
tion?

Subpart E—What Conditions Must Be Met
by a Grantee?

385.40 What are the requirements pertaining
to the membership of a project advisory
committee?

385.41 What are the requirements affecting
the collection of data from designated
State agencies?

385.42 What are the requirements affecting
the dissemination of training materials?

385.43 What requirements apply to the
training of rehabilitation counselors and
other rehabilitation personnel?

385.44 What requirement applies to the
training of individuals with disabilities?

385.45 What additional application require-
ments apply to the training of individ-
uals for rehabilitation careers?

385.46 What limitations apply to the rate of
pay for experts or consultants appointed
or serving under contract under the Re-
habilitation Training program?

AUTHORITY: 29 U.S.C. 711(c), 772, and 774,
unless otherwise noted.

SOURCE: 45 FR 86379, Dec. 30, 1980, unless
otherwise noted.

Subpart A—General

§ 385.1 What is the Rehabilitation
Training program?

(a) The Rehabilitation Training pro-
gram is designed to—

(1) Ensure that skilled personnel are
available to provide rehabilitation
services to individuals with disabilities
through vocational, medical, social,
and psychological rehabilitation pro-
grams, through supported employment
programs, through independent living
services programs, and through client
assistance programs;

(2) Maintain and upgrade basic skills
and knowledge of personnel employed
to provide state-of-the-art service de-
livery systems and rehabilitation tech-
nology services; and

(3) Provide training and information
to individuals with disabilities, the
parents, families, guardians, advocates,
and authorized representatives of the

individuals, and other appropriate par-
ties to develop the skills necessary for
individuals with disabilities to access
the rehabilitation system and to be-
come active decisionmakers in the re-
habilitation process.

(b) The Secretary awards grants and
contracts to pay part of the costs of
projects for training, traineeships, and
related activities, including the provi-
sion of technical assistance, to assist
in increasing the numbers of qualified
personnel trained in providing rehabili-
tation services and other services pro-
vided under the Act, to individuals
with disabilities. Financial assistance
is provided through six categories of
training programs:

(1) Rehabilitation Long-Term Train-
ing (34 CFR part 386).

(2) Experimental and Innovative
Training (34 CFR part 387).

(3) State Vocational Rehabilitation
Unit In-Service Training (34 CFR part
388).

(4) Rehabilitation Continuing Edu-
cation Programs (34 CFR part 389).

(5) Rehabilitation Short-Term Train-
ing (34 CFR part 390).

(6) Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals
Who Are Deaf-Blind (34 CFR part 396).

(Authority: Secs. 301 and 302 of the Act; 29
U.S.C. 770 and 774)

[59 FR 8344, Feb. 18, 1994]

§ 385.2 Who is eligible for assistance
under these programs?

States and public or nonprofit agen-
cies and organizations, including In-
dian tribes and institutions of higher
education, are eligible for assistance
under the Rehabilitation Training pro-
gram.

(Authority: Secs. 7(19) and 302 of the Act; 29
U.S.C. 706(19) and 774)

[59 FR 8345, Feb. 18, 1994]

§ 385.3 What regulations apply to these
programs?

The following regulations apply to
the Rehabilitation Training program:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:
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(1) 34 CFR part 74 (Administration of
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations).

(2) 34 CFR part 75 (Direct Grant Pro-
grams).

(3) 34 CFR part 77 (Definitions That
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments).

(6) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(7) 34 CFR part 82 (New Restrictions
on Lobbying).

(8) 34 CFR part 85 (Governmentwide
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace
(Grants)).

(9) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 385.
(c) The regulations in 34 CFR parts

386, 387, 388, 389, 390, and 396, as appro-
priate.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

[59 FR 8345, Feb. 18, 1994]

§ 385.4 What definitions apply to these
programs?

(a) The following definitions in 34
CFR part 77 apply to the programs
under the Rehabilitation Training Pro-
gram—

Applicant
Application
Award
Budget Period
Department
EDGAR
Nonprofit
Private
Project
Project Period
Public
Secretary

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

(b) The following definitions also
apply to programs under the Rehabili-
tation Training program:

Act means the Rehabilitation Act of
1973 (29 U.S.C. 701 et seq.), as amended.

Assistive technology device means any
item, piece of equipment, or product
system, whether acquired commer-
cially off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve functional capabilities
of individuals with disabilities.

Assistive technology service means any
service that directly assists an indi-
vidual with a disability in the selec-
tion, acquisition, or use of an assistive
technology device. The term includes—

(1) The evaluation of the needs of an
individual with a disability, including
a functional evaluation of the indi-
vidual in the individual’s customary
environment;

(2) Purchasing, leasing, or otherwise
providing for the acquisition of assist-
ive technology devices by individuals
with disabilities;

(3) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing of as-
sistive technology devices;

(4) Coordinating and using other
therapies, interventions, or services
with assistive technology devices, such
as those associated with existing edu-
cation and rehabilitation plans and
programs;

(5) Training or technical assistance
for an individual with disabilities, or, if
appropriate, the family of an indi-
vidual with disabilities; and

(6) Training or technical assistance
for professionals (including individuals
providing education and rehabilitation
services), employers, or other individ-
uals who provide services to, employ,
or are otherwise substantially involved
in the major life functions of individ-
uals with disabilities.

Community rehabilitation program
means a program that provides directly
or facilitates the provision of voca-
tional rehabilitation services to indi-
viduals with disabilities, and that pro-
vides, singly or in combination, for an
individual with a disability to enable
the individual to maximize opportuni-
ties for employment, including career
advancement—

(1) Medical, psychiatric, psycho-
logical, social, and vocational services
that are provided under one manage-
ment;

(2) Testing, fitting, or training in the
use of prosthetic and orthotic devices;
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(3) Recreational therapy;
(4) Physical and occupational ther-

apy;
(5) Speech, language, and hearing

therapy;
(6) Psychiatric, psychological, and

social services, including positive be-
havior management;

(7) Assessment for determining eligi-
bility and vocational rehabilitation
needs;

(8) Rehabilitation technology;
(9) Job development, placement, and

retention services;
(10) Evaluation or control of specific

disabilities;
(11) Orientation and mobility services

for individuals who are blind;
(12) Extended employment;
(13) Psychosocial rehabilitation serv-

ices;
(14) Supported employment services

and extended services;
(15) Services to family members when

necessary to the vocational rehabilita-
tion of the individual;

(16) Personal assistance services; or
(17) Services similar to the services

described in paragraphs (1) through (16)
of this definition.

Designated State agency means an
agency designated under section
101(a)(1)(A) of the Act.

Designated State unit means (1) Any
State agency unit required under sec-
tion 101(a)(2)(A) of the Act, or

(2) In cases in which no State agency
unit is required, the State agency de-
scribed in section 101(a)(2)(B)(i) of the
Act.

Independent living core services
means—

(1) Information and referral services;
(2) Independent living skills training;
(3) Peer counseling, including cross-

disability peer counseling; and
(4) Individual and systems advocacy.
Independent living services includes—
(1) Independent living core services;

and
(2)(i) Counseling services, including

psychological, psychotherapeutic, and
related services;

(ii) Services related to securing hous-
ing or shelter, including services re-
lated to community group living, and
supportive of the purposes of this Act
and of the titles of this Act, and adapt-
ive housing services (including appro-

priate accommodations to and modi-
fications of any space used to serve, or
occupied by, individuals with disabil-
ities);

(iii) Rehabilitation technology;
(iv) Mobility training;
(v) Services and training for individ-

uals with cognitive and sensory disabil-
ities, including life skills training, and
interpreter and reader services;

(vi) Personal assistance services, in-
cluding attendant care and the train-
ing of personnel providing these serv-
ices;

(vii) Surveys, directories, and other
activities to identify appropriate hous-
ing, recreation opportunities, and ac-
cessible transportation, and other sup-
port services;

(viii) Consumer information pro-
grams on rehabilitation and inde-
pendent living services available under
this Act, especially for minorities and
other individuals with disabilities who
have traditionally been unserved or un-
derserved by programs under this Act;

(ix) Education and training necessary
for living in the community and par-
ticipating in community activities;

(x) Supported living;
(xi) Transportation, including refer-

ral and assistance for transportation;
(xii) Physical rehabilitation;
(xiii) Therapeutic treatment;
(xiv) Provision of needed prostheses

and other appliances and devices;
(xv) Individual and group social and

recreational services;
(xvi) Training to develop skills spe-

cifically designed for youths who are
individuals with disabilities to pro-
mote self-awareness and esteem, de-
velop advocacy and self-empowerment
skills, and explore career options;

(xvii) Services for children;
(xviii) Services under other Federal,

State, or local programs designed to
provide resources, training, counseling,
or other assistance of substantial ben-
efit in enhancing the independence,
productivity, and quality of life of indi-
viduals with disabilities;

(xvix) Appropriate preventive serv-
ices to decrease the need of individuals
assisted under this Act for similar
services in the future;
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(xx) Community awareness programs
to enhance the understanding and inte-
gration of individuals with disabilities;
and

(xxi) Such other services as may be
necessary and not inconsistent with
the provisions of this Act.

Individual with a disability means any
individual who—

(1) Has a physical or mental impair-
ment, which for that individual con-
stitutes or results in a substantial im-
pediment to employment; and

(2) Can benefit in terms of an employ-
ment outcome from vocational reha-
bilitation services provided pursuant to
title I, II, III, VI, or VIII of the Act.

Individual with a severe disability
means an individual with a disability—

(1) Who has a severe physical or men-
tal impairment that seriously limits
one or more functional capacities (such
as mobility, communication, self-care,
self-direction, interpersonal skills,
work tolerance, or work skills) in
terms of an employment outcome;

(2) Whose vocational rehabilitation
can be expected to require multiple vo-
cational rehabilitation services over an
extended period of time; and

(3) Who has one or more physical or
mental disabilities resulting from am-
putation, arthritis, autism, blindness,
burn injury, cancer, cerebral palsy,
cystic fibrosis, deafness, head injury,
heart disease, hemiplegia, hemophilia,
respiratory or pulmonary dysfunction,
mental retardation, mental illness,
multiple sclerosis, muscular dystrophy,
musculo-skeletal disorders, neuro-
logical disorders (including stroke and
epilepsy), paraplegia, quadriplegia and
other spinal cord conditions, sickle-cell
anemia, specific learning disabilities,
end-stage renal disease, or another dis-
ability or combination of disabilities
determined on the basis of an assess-
ment for determining eligibility and
vocational rehabilitation needs.

Institution of higher education has the
meaning given the term in section
1201(a) of the Higher Education Act of
1965 (20 U.S.C. 1141(a)).

Personal assistance services means a
range of services provided by one or
more persons designed to assist an in-
dividual with a disability to perform
daily living activities on or off the job
that the individual would typically

perform if the individual did not have a
disability. The services shall be de-
signed to increase the individual’s con-
trol in life and ability to perform ev-
eryday activities on or off the job.

Qualified personnel: (1) For designated
State agencies or designated State
units, means personnel who have met
standards that are consistent with ex-
isting national or State approved or
recognized certification, licensing, reg-
istration, or other comparable require-
ments that apply to the area in which
such personnel are providing voca-
tional rehabilitation services.

(2) For other than designated State
agencies or designated State units,
means personnel who have met existing
State certification or licensure re-
quirements, or in the absence of State
requirements, have met professionally
accepted requirements established by
national certification boards.

Rehabilitation technology means the
systematic application of technologies,
engineering methodologies, or sci-
entific principles to meet the needs of
and address the barriers confronted by
individuals with disabilities in areas
that include education, rehabilitation,
employment, transportation, inde-
pendent living, and recreation. The
term includes rehabilitation engineer-
ing, assistive technology devices, and
assistive technology services.

State includes, in addition to each of
the several States of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the United
States Virgin Islands, Guam, American
Samoa, the Commonwealth of the
Northern Mariana Islands and the Re-
public of Palau (until the Compact of
Free Association with Palau takes ef-
fect).

Stipend means financial assistance on
behalf of individuals in support of their
training, as opposed to salary payment
for services provided within the
project.

Supported employment means—
(1) Competitive work in integrated

work settings for individuals with the
most severe disabilities—

(i)(A) For whom competitive employ-
ment has not traditionally occurred; or
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(B) For whom competitive employ-
ment has been interrupted or intermit-
tent as a result of a severe disability;
and

(ii) Who, because of the nature and
severity of their disability, need inten-
sive supported employment services
from the designated State unit and ex-
tended services after transition in
order to perform this work.

(2) Transitional employment for indi-
viduals with the most severe disabil-
ities due to mental illness.

Supported employment services means
ongoing support services and other ap-
propriate services needed to support
and maintain an individual with most
severe disability in supported employ-
ment, that are—

(1) Provided singly or in combination
and are organized and made available
in such a way as to assist an eligible
individual in entering or maintaining
integrated, competitive employment;

(2) Based on a determination of the
needs of an eligible individual, as speci-
fied in an individualized written reha-
bilitation program; and

(3) Provided by the designated State
unit for a period of time not to extend
beyond 18 months, unless under special
circumstances the eligible individual
and the rehabilitation counselor or co-
ordinator jointly agree to extend the
time in order to achieve the rehabilita-
tion objectives identified in the indi-
vidualized written rehabilitation pro-
gram.

Vocational rehabilitation services
means the same as the term is defined
in 34 CFR 369.4(b).

(Authority: Secs. 7, 12(c), and 101(a)(7) of the
Act; 29 U.S.C. 706, 711(c), and 721(a)(7))

[45 FR 86379, Dec. 30, 1980, as amended at 50
FR 38631, Sept. 23, 1985; 53 FR 17146, May 13,
1988; 59 FR 8345, Feb. 18, 1994]

Subpart B [Reserved]

Subpart C—How Does One Apply
for a Grant?

§ 385.20 What are the application pro-
cedures for these programs?

The Secretary gives the designated
State agency an opportunity to review
and comment on applications sub-

mitted from within the State that it
serves. The procedures to be followed
by the applicant and the State are in
EDGAR §§ 75.155–75.159.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

[45 FR 86379, Dec. 30, 1980, as amended at 59
FR 8347, Feb. 18, 1994]

Subpart D—How Does the
Secretary Make a Grant?

§ 385.30 [Reserved]

§ 385.31 How does the Secretary evalu-
ate an application?

(a) The Secretary evaluates applica-
tions under the procedures in 34 CFR
part 75.

(b) The Secretary evaluates each ap-
plication using selection criteria iden-
tified in parts 386, 387, 388, 389 and 390,
as appropriate.

(c) In addition to the selection cri-
teria described in paragraph (b) of this
section, the Secretary evaluates each
application using—

(1) Selection criteria in 34 CFR 75.210;
(2) Selection criteria established

under 34 CFR 75.209; or
(3) A combination of selection cri-

teria established under 34 CFR 75.209
and selection criteria in 34 CFR 75.210.

(Authority: 29 U.S.C. 711(c))

[62 FR 10404, Mar. 6, 1997]

§ 385.33 What other factors does the
Secretary consider in reviewing an
application?

In addition to the selection criteria
listed in § 75.210 and parts 386 through
390, the Secretary, in making awards
under this program, considers such fac-
tors as—

(a) The geographical distribution of
projects in each Rehabilitation Train-
ing Program category throughout the
country; and

(b) The past performance of the appli-
cant in carrying out similar training
activities under previously awarded
grants, as indicated by such factors as
compliance with grant conditions,
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soundness of programmatic and finan-
cial management practices and attain-
ment of established project objectives.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

[45 FR 86379, Dec. 30, 1980, as amended at 62
FR 10404, Mar. 6, 1997]

Subpart E—What Conditions Must
Be Met by a Grantee?

§ 385.40 What are the requirements
pertaining to the membership of a
project advisory committee?

If a project funded under 34 CFR
parts 386 through 390 or 396 establishes
an advisory committee, its member-
ship must include individuals with dis-
abilities or parents, family members,
guardians, advocates, or other author-
ized representatives of the individuals;
members of minority groups; trainees;
and providers of vocational rehabilita-
tion and independent living rehabilita-
tion services.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

[59 FR 8347, Feb. 18, 1994]

§ 385.41 What are the requirements af-
fecting the collection of data from
designated State agencies?

If the collection of data is necessary
from individuals with disabilities being
served by two or more designated State
agencies or from employees of two or
more of these agencies, the project di-
rector must submit requests for the
data to appropriate representatives of
the affected agencies, as determined by
the Secretary. This requirement also
applies to employed project staff and
individuals enrolled in courses of study
supported under these programs.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

[45 FR 86379, Dec. 30, 1980, as amended at 53
FR 17147, May 13, 1988; 59 FR 8347, Feb. 18,
1994]

§ 385.42 What are the requirements af-
fecting the dissemination of train-
ing materials?

A set of any training materials devel-
oped under the Rehabilitation Training
Program must be submitted to any in-

formation clearinghouse designated by
the Secretary.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

§ 385.43 What requirements apply to
the training of rehabilitation coun-
selors and other rehabilitation per-
sonnel?

Any grantee who provides training of
rehabilitation counselors or other re-
habilitation personnel under any of the
programs in 34 CFR parts 386 through
390 shall train those counselors and
personnel on the services provided
under this Act, and, in particular, serv-
ices provided in accordance with
amendments made by the Rehabilita-
tion Act Amendments of 1992. The
grantee shall also furnish training to
these counselors and personnel regard-
ing the applicability of section 504 of
this Act, title I of the Americans with
Disabilities Act of 1990, and the provi-
sions of titles II and XVI of the Social
Security Act that are related to work
incentives for individuals with disabil-
ities.

(Authority: Sec. 302(a)(3) of the Act; 29
U.S.C. 774(a)(3))

[59 FR 8347, Feb. 18, 1994]

§ 385.44 What requirement applies to
the training of individuals with dis-
abilities?

Any grantee or contractor who pro-
vides training under any of the pro-
grams in 34 CFR parts 386 through 390
and 396 shall give due regard to the
training of individuals with disabilities
as part of its effort to increase the
number of qualified personnel available
to provide rehabilitation services.

(Authority: Sec. 302(a)(1) of the Act; 29
U.S.C. 774(a)(1))

[59 FR 8347, Feb. 18, 1994]

§ 385.45 What additional application
requirements apply to the training
of individuals for rehabilitation ca-
reers?

(a) All applicants for a grant or con-
tract to provide training under any of
the programs in 34 CFR parts 386
through 390 and 396 shall demonstrate
how the training they plan to provide
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will prepare rehabilitation profes-
sionals to address the needs of individ-
uals with disabilities from minority
backgrounds.

(b) All applicants for a grant under
any of the programs in 34 CFR parts 386
through 390 and 396 shall include a de-
tailed description of strategies that
will be utilized to recruit and train per-
sons so as to reflect the diverse popu-
lations of the United States, as part of
the effort to increase the number of in-
dividuals with disabilities, and individ-
uals who are members of minority
groups, who are available to provide re-
habilitation services.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: Secs. 21(b)(5) and 302(a)(5) of the
Act; 29 U.S.C. 718b(b)(6) and 774(a)(6))

[59 FR 8347, Feb. 18, 1994, as amended at 59
FR 33680, June 30, 1994]

§ 385.46 What limitations apply to the
rate of pay for experts or consult-
ants appointed or serving under
contract under the Rehabilitation
Training program?

An expert or consultant appointed or
serving under contract pursuant to this
section shall be compensated at a rate
subject to approval of the Commis-
sioner which shall not exceed the daily
equivalent of the rate of pay for level 4
of the Senior Executive Service Sched-
ule under section 5382 of title 5, United
States Code. Such an expert or consult-
ant may be allowed travel and trans-
portation expenses in accordance with
section 5703 of title 5, United States
Code.

(Authority: Sec. 302(g)(2) of the Act; 29
U.S.C. 774(g)(2))

[59 FR 8347, Feb. 18, 1994]

PART 386—REHABILITATION TRAIN-
ING: REHABILITATION LONG-
TERM TRAINING

Subpart A—General

Sec.
386.1 What is the Rehabilitation Long-Term

Training program?
386.2 Who is eligible for an award?
386.3 What regulations apply?
386.4 What definitions apply?

Subpart B [Reserved]

Subpart C—How Does the Secretary Make
an Award?

386.20 What additional selection criteria are
used under this program?

Subpart D—What Conditions Must Be Met
After an Award?

386.30 What are the matching requirements?
386.31 What are the requirements for direct-

ing grant funds?
386.32 What are allowable costs?
386.33 What are the requirements for grant-

ees in disbursing scholarships?
386.34 What assurances must be provided by

a grantee that intends to provide schol-
arships?

386.35 What information must be provided
by a grantee that is an institution of
higher education to assist designated
State agencies?

Subpart E—What Conditions Must Be Met
by a Scholar?

386.40 What are the requirements for schol-
ars?

386.41 Under what circumstances does the
Secretary grant a deferral or exception
to performance or repayment under a
scholarship agreement?

386.42 What must a scholar do to obtain a
deferral or exception to performance or
repayment under a scholarship agree-
ment?

386.43 What are the consequences of a schol-
ar’s failure to meet the terms and condi-
tions of a scholarship agreement?

AUTHORTIY: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

SOURCE: 59 FR 31066, June 16, 1994, unless
otherwise noted.

Subpart A—General

§ 386.1 What is the Rehabilitation
Long-Term Training program?

(a) The Rehabilitation Long-Term
Training program provides financial
assistance for—

(1) Projects that provide basic or ad-
vanced training leading to an academic
degree in one of those fields of study
identified in paragraph (b) of this sec-
tion;

(2) Projects that provide a specified
series of courses or program of study
leading to award of a certificate in one
of those fields of study identified in
paragraph (b) of this section; and
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(3) Projects that provide support for
medical residents enrolled in residency
training programs in the specialty of
physical medicine and rehabilitation.

(b) The Rehabilitation Long-Term
Training program is designed to pro-
vide academic training in areas of per-
sonnel shortages identified by the Sec-
retary and published in a notice in the
FEDERAL REGISTER. These areas may
include—

(1) Vocational rehabilitation coun-
seling;

(2) Rehabilitation technology;
(3) Rehabilitation medicine;
(4) Rehabilitation nursing;
(5) Rehabilitation social work;
(6) Rehabilitation psychiatry;
(7) Rehabilitation psychology;
(8) Rehabilitation dentistry;
(9) Physical therapy;
(10) Occupational therapy;
(11) Speech pathology and audiology;
(12) Physical education;
(13) Therapeutic recreation;
(14) Community rehabilitation pro-

gram personnel;
(15) Prosthetics and orthotics;
(16) Specialized personnel for reha-

bilitation of individuals who are blind
or have vision impairment;

(17) Rehabilitation of individuals who
are deaf or hard of hearing;

(18) Rehabilitation of individuals who
are mentally ill;

(19) Undergraduate education in the
rehabilitation services;

(20) Independent living;
(21) Client assistance;
(22) Administration of community re-

habilitation programs;
(23) Rehabilitation administration;
(24) Vocational evaluation and work

adjustment;
(25) Services to individuals with spe-

cific disabilities or specific impedi-
ments to rehabilitation, including indi-
viduals who are members of popu-
lations that are unserved or under-
served by programs under this Act;

(26) Job development and job place-
ment services to individuals with dis-
abilities;

(27) Supported employment services,
including services of employment spe-
cialists for individuals with disabil-
ities;

(28) Specialized services for individ-
uals with severe disabilities;

(29) Recreation for individuals with
disabilities;

(30) The use, applications, and bene-
fits of assistive technology devices and
assistive technology services; and

(31) Other fields contributing to the
rehabilitation of individuals with dis-
abilities.

(Authority: 29 U.S.C. 711 and 771a)

§ 386.2 Who is eligible for an award?
Those agencies and organizations eli-

gible for assistance under this program
are described in 34 CFR 385.2.

(Authority: 29 U.S.C. 771a(a))

§ 386.3 What regulations apply?
The following regulations apply to

the Rehabilitation Training: Rehabili-
tation Long-Term Training program:

(a) The regulations in this part 386.
(b) The regulations in 34 CFR part

385.

(Authority: 29 U.S.C. 771a)

§ 386.4 What definitions apply?
The following definitions apply to

this program:
(a) Definitions in 34 CFR 385.4.
(b) Other definitions. The following

definitions also apply to this part:
Academic year means a full-time

course of study—
(1) Taken for a period totaling at

least nine months; or
(2) Taken for the equivalent of at

least two semesters, two trimesters, or
three quarters.

Certificate means a recognized edu-
cational credential awarded by a grant-
ee under this part that attests to the
completion of a specified series of
courses or program of study.

Professional corporation or professional
practice means—

(1) A professional service corporation
or practice formed by one or more indi-
viduals duly authorized to render the
same professional service, for the pur-
pose of rendering that service; and

(2) The corporation or practice and
its members are subject to the same
supervision by appropriate State regu-
latory agencies as individual practi-
tioners.

Related agency means—
(1) An American Indian rehabilita-

tion program; or
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(2) Any of the following agencies that
provide services to individuals with
disabilities under an agreement with a
designated State agency in the area of
specialty for which training is pro-
vided:

(i) A Federal, State, or local agency.
(ii) A nonprofit organization.
(iii) A professional corporation or

professional practice group.
Scholar means an individual who is

enrolled in a certificate or degree
granting course of study in one of the
areas listed in § 386.1(b) and who re-
ceives scholarship assistance under
this part.

Scholarship means an award of finan-
cial assistance to a scholar for training
and includes all disbursements or cred-
its for student stipends, tuition and
fees, and student travel in conjunction
with training assignments.

State rehabilitation agency means the
designated State agency.

(Authority: 29 U.S.C. 711(c))

Subpart B [Reserved]

Subpart C—How Does the
Secretary Make an Award?

§ 386.20 What additional selection cri-
teria are used under this program?

In addition to the criteria in 34 CFR
385.31(c), the Secretary uses the fol-
lowing additional selection criteria to
evaluate an application:

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary
reviews each application for informa-
tion that shows that the proposed
project appropriately relates to the
mission of the State-Federal rehabili-
tation service program.

(2) The Secretary looks for informa-
tion that shows that the project can be
expected either—

(i) To increase the supply of trained
personnel available to State and other
public or nonprofit agencies involved
in the rehabilitation of individuals
with physical or mental disabilities
through degree or certificate granting
programs; or

(ii) To improve the skills and quality
of professional personnel in the reha-
bilitation field in which the training is

to be provided through the granting of
a degree or certificate.

(b) Nature and scope of curriculum. (1)
The Secretary reviews each application
for information that demonstrates the
adequacy of the proposed curriculum.

(2) The Secretary looks for informa-
tion that shows—

(i) The scope and nature of the
coursework reflect content that can be
expected to enable the achievement of
the established project objectives;

(ii) The curriculum and teaching
methods provide for an integration of
theory and practice relevant to the
educational objectives of the program;

(iii) There is evidence of education-
ally focused practical and other field
experiences in settings that ensure stu-
dent involvement in the provision of
vocational rehabilitation, supported
employment, or independent living re-
habilitation services to individuals
with disabilities, especially individuals
with severe disabilities;

(iv) The coursework includes student
exposure to vocational rehabilitation,
supported employment, or independent
living rehabilitation processes, con-
cepts, programs, and services; and

(v) If applicable, there is evidence of
current professional accreditation by
the designated accrediting agency in
the professional field in which grant
support is being requested.

(Authority: 29 U.S.C. 711(c) and 771a)

[62 FR 10404, Mar. 6, 1997]

Subpart D—What Conditions Must
Be Met After an Award?

§ 386.30 What are the matching re-
quirements?

The Federal share may not be more
than 90 percent of the total cost of a
project under this program. The Sec-
retary may waive part of the non-Fed-
eral share of the cost of the project
after negotiations if the applicant dem-
onstrates that it does not have suffi-
cient resources to contribute the entire
match.

(Authority: 29 U.S.C. 711(c))
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§ 386.31 What are the requirements for
directing grant funds?

(a) A grantee must use at least 75
percent of the total award for scholar-
ships as defined in § 386.4.

(b) The Secretary may award grants
that use less than 75 percent of the
total award for scholarships based upon
the unique nature of the project, such
as the establishment of a new training
program or long-term training in an
emerging field that does not award de-
grees or certificates.

(c) For multi-year projects in exist-
ence on October 1, 1994, the require-
ments of paragraph (a) of this section
do not apply for the remainder of the
project period.

(Authority: 29 U.S.C. 711(c) and 771a)

§ 386.32 What are allowable costs?

In addition to those allowable costs
established in the Education Depart-
ment General Administrative Regula-
tions in 34 CFR 75.530 through 75.562,
the following items are allowable
under long-term training projects:

(a) Student stipends.
(b) Tuition and fees.
(c) Student travel in conjunction

with training assignments.

(Authority: 29 U.S.C. 711(c) and 771a)

§ 386.33 What are the requirements for
grantees in disbursing scholar-
ships?

(a) Before disbursement of scholar-
ship assistance to an individual, a
grantee—

(1)(i) Shall obtain documentation
that the individual is—

(A) A U.S. citizen or national; or
(B) A permanent resident of the Re-

public of the Marshall Islands, Fed-
erated States of Micronesia, Republic
of Palau, or the Commonwealth of the
Northern Mariana Islands; or

(ii) Shall confirm from documenta-
tion issued to the individual by the
U.S. Immigration and Naturalization
Service that he or she—

(A) Is a lawful permanent resident of
the United States; or

(B) Is in the United States for other
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident; and

(2) Shall confirm that the applicant
has expressed interest in a career in
clinical practice, administration, su-
pervision, teaching, or research in the
vocational rehabilitation, supported
employment, or independent living re-
habilitation of individuals with disabil-
ities, especially individuals with severe
disabilities;

(3) Shall have documentation that
the individual expects to maintain or
seek employment in a designated State
rehabilitation agency or in a nonprofit
rehabilitation, professional corpora-
tion, professional practice group, or re-
lated agency providing services to indi-
viduals with disabilities or individuals
with severe disabilities under an agree-
ment with a designated State agency;

(4) Shall reduce the scholarship by
the amount in which the combined
awards would be in excess of the cost of
attendance, if a scholarship, when
added to the amount the scholar is to
receive for the same academic year
under title IV of the Higher Education
Act, would otherwise exceed the schol-
ar’s cost of attendance;

(5) Shall limit scholarship assistance
to the individual’s cost of attendance
at the institution for no more than
four academic years except that the
grantee may provide an extension con-
sistent with the institution’s accom-
modations under section 504 of the Act
if the grantee determines that an indi-
vidual has a disability that seriously
affects the completion of the course of
study; and

(6) Shall obtain a Certification of Eli-
gibility for Federal Assistance from
each scholar as prescribed in 34 CFR
75.60, 75.61, and 75.62.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 771a(b))

§ 386.34 What assurances must be pro-
vided by a grantee that intends to
provide scholarships?

A grantee under this part that in-
tends to grant scholarships for any
academic year beginning after June 1,
1992, shall provide the following assur-
ances before an award is made:

(a) Requirement for agreement. No indi-
vidual will be provided a scholarship
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without entering into a written agree-
ment containing the terms and condi-
tions required by this section. An indi-
vidual will sign and date the agreement
prior to the initial disbursement of
scholarship funds to the individual for
payment of the individual’s expenses,
such as tuition.

(b) Disclosure to applicants. The terms
and conditions of the agreement that
the grantee enters into with a scholar
will be fully disclosed in the applica-
tion for scholarship.

(c) Form and terms of agreement. Each
scholarship agreement with a grantee
will be in the form and contain the
terms that the Secretary requires, in-
cluding at a minimum the following
provisions:

(1) The scholar will—
(i) Maintain employment—
(A) In a nonprofit rehabilitation

agency or related agency or in a State
rehabilitation agency or related agen-
cy, including a professional corpora-
tion or professional practice group
through which the individual has a
service arrangement with the des-
ignated State agency;

(B) On a full- or part-time basis; and
(C) For a period of not less than the

full-time equivalent of two years for
each year for which assistance under
this section was received, within a pe-
riod, beginning after the recipient com-
pletes the training for which the schol-
arship was awarded, of not more than
the sum of the number of years re-
quired in this paragraph and two addi-
tional years; and

(ii) Repay all or part of any scholar-
ship received, plus interest, if the indi-
vidual does not fulfill the requirements
of paragraph (c)(1(i) of this section, ex-
cept as the Secretary by regulations
may provide for repayment exceptions
and deferrals.

(2) The employment obligation in
paragraph (c)(1) of this section as ap-
plied to a part-time scholar will be
based on the accumulated academic
years of training for which the scholar-
ship is received.

(3) Until the scholar has satisfied the
employment obligation described in
paragraph (c)(1) of this section, the
scholar will inform the grantee of any
change of name, address, or employ-
ment status and will document em-

ployment satisfying the terms of the
agreement.

(4) Subject to the provisions in
§ 386.41 regarding a deferral or excep-
tion, when the scholar enters repay-
ment status under § 386.43(e), the
amount of the scholarship that has not
been retired through eligible employ-
ment will constitute a debt owed to the
United States that—

(i) Will be repaid by the scholar, in-
cluding interest and costs of collection
as provided in § 386.43; and

(ii) May be collected by the Sec-
retary in accordance with 34 CFR part
30, in the case of the scholar’s failure
to meet the obligation of § 386.43.

(d) Executed agreement. The grantee
will provide an original executed agree-
ment upon request to the Secretary.

(e) Standards for satisfactory progress.
The grantee will establish, publish, and
apply reasonable standards for meas-
uring whether a scholar is maintaining
satisfactory progress in the scholar’s
course of study. The Secretary con-
siders an institution’s standards to be
reasonable if the standards—

(1) Conform with the standards of
satisfactory progress of the nationally
recognized accrediting agency that ac-
credits the institution’s program of
study, if the institution’s program of
study is accredited by such an agency,
and if the agency has those standards;

(2) For a scholar enrolled in an eligi-
ble program who is to receive assist-
ance under the Rehabilitation Act, are
the same as or stricter than the insti-
tution’s standards for a student en-
rolled in the same academic program
who is not receiving assistance under
the Rehabilitation Act; and

(3) Include the following elements:
(i) Grades, work projects completed,

or comparable factors that are measur-
able against a norm.

(ii) A maximum timeframe in which
the scholar shall complete the schol-
ar’s educational objective, degree, or
certificate.

(iii) Consistent application of stand-
ards to all scholars within categories of
students; e.g., full-time, part-time, un-
dergraduates, graduate students, and
students attending programs estab-
lished by the institution.
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(iv) Specific policies defining the ef-
fect of course incompletes, with-
drawals, repetitions, and noncredit re-
medial courses on satisfactory
progress.

(v) Specific procedures for appeal of a
determination that a scholar is not
making satisfactory progress and for
reinstatement of aid.

(f) Exit certification. The grantee has
established policies and procedures for
receiving written certification from
scholars at the time of exit from the
program acknowledging the following:

(1) The name of the institution and
the number of the Federal grant that
provided the scholarship.

(2) The scholar’s field of study.
(3) The number of years the scholar

needs to work to satisfy the work re-
quirements in § 386.34(c)(1)(i)(C).

(4) The total amount of scholarship
assistance received subject to the
work-or-repay provision in
§ 386.34(c)(1)(ii).

(5) The time period during which the
scholar must satisfy the work require-
ments in § 386.34(c)(1)(i)(C).

(6) All other obligations of the schol-
ar in § 386.34.

(g) Tracking system. The grantee has
established policies and procedures to
determine compliance of the scholar
with the terms of the agreement. In
order to determine whether a scholar
has met the work-or-repay provision in
§ 386.34(c)(1)(i), the tracking system
must include for each employment po-
sition maintained by the scholar—

(1) Documentation of the employer’s
name, address, dates of the scholar’s
employment, and the position the
scholar maintained;

(2) Documentation of how the em-
ployment meets the requirements in
§ 386.34(c)(1)(i); and

(3) Documentation that the grantee,
if experiencing difficulty in locating a
scholar, has checked with existing
tracking systems operated by alumni
organizations.

(h) Reports. The grantee shall make
reports to the Secretary that are nec-
essary to carry out the Secretary’s
functions under this part.

(i) Records. The grantee shall main-
tain the information obtained in para-
graphs (g) and (h) of this section for a
period of time equal to the time re-

quired to fulfill the obligation under
§ 386.34(c)(1)(i)(C).

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 771a(b))

§ 386.35 What information must be pro-
vided by a grantee that is an insti-
tution of higher education to assist
designated State agencies?

A grantee that is an institution of
higher education provided assistance
under this part shall cooperate with
the following requests for information
from a designated State agency:

(a) Information required by section
101(a)(7) of the Act which may include,
but is not limited to—

(1) The number of students enrolled
by the grantee in rehabilitation train-
ing programs; and

(2) The number of rehabilitation pro-
fessionals trained by the grantee who
graduated with certification or licen-
sure, or with credentials to qualify for
certification or licensure, during the
past year.

(b) Information on the availability of
rehabilitation courses leading to cer-
tification or licensure, or the creden-
tials to qualify for certification or li-
censure, to assist State agencies in the
planning of a program of staff develop-
ment for all classes of positions that
are involved in the administration and
operation of the State agency’s voca-
tional rehabilitation program.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 771a)

Subpart E—What Conditions Must
Be Met by a Scholar?

§ 386.40 What are the requirements for
scholars?

A scholar—
(a) Shall receive the training at the

educational institution or agency des-
ignated in the scholarship; and

(b) Shall not accept payment of edu-
cational allowances from any other
Federal, State, or local public or pri-
vate nonprofit agency if that allowance
conflicts with the individual’s obliga-
tion under § 386.33(a)(4) or § 386.34(c)(1).

(c) Shall enter into a written agree-
ment with the grantee, before starting
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training, that meets the terms and
conditions required in § 386.34;

(d) Shall be enrolled in a course of
study leading to a certificate or degree
in one of the fields designated in
§ 386.1(b); and

(e) Shall maintain satisfactory
progress toward the certificate or de-
gree as determined by the grantee.

(Authority: 29 U.S.C. 711(c) and 771a(b))

§ 386.41 Under what circumstances
does the Secretary grant a deferral
or exception to performance or re-
payment under a scholarship agree-
ment?

A deferral or repayment exception to
the requirements of § 386.34(c)(1) may be
granted, in whole or part, by the Sec-
retary as follows:

(a) Repayment is not required if the
scholar—

(1) Is unable to continue the course of
study or perform the work obligation
because of a disability that is expected
to continue indefinitely or result in
death; or

(2) Has died.
(b) Repayment of a scholarship may

be deferred during the time the scholar
is—

(1) Engaging in a full-time course of
study at an institution of higher edu-
cation;

(2) Serving, not in excess of three
years, on active duty as a member of
the armed services of the United
States;

(3) Serving as a volunteer under the
Peace Corps Act;

(4) Serving as a full-time volunteer
under title I of the Domestic Volunteer
Service Act of 1973;

(5) Temporarily totally disabled, for
a period not to exceed three years; or

(6) Unable to secure employment as
required by the agreement by reason of
the care provided to a disabled spouse
for a period not to exceed 12 months.

(Authority: 29 U.S.C. 771(c) and 771a(b))

§ 386.42 What must a scholar do to ob-
tain a deferral or exception to per-
formance or repayment under a
scholarship agreement?

To obtain a deferral or exception to
performance or repayment under a
scholarship agreement, a scholar shall
provide the following:

(a) Written application. A written ap-
plication must be made to the Sec-
retary to request a deferral or an ex-
ception to performance or repayment
of a scholarship.

(b) Documentation. (1) Documentation
must be provided to substantiate the
grounds for a deferral or exception.

(2) Documentation necessary to sub-
stantiate an exception under
§ 386.41(a)(1) or a deferral under
§ 386.41(b)(5) must include a sworn affi-
davit from a qualified physician or
other evidence of disability satisfac-
tory to the Secretary.

(3) Documentation to substantiate an
exception under § 386.41(a)(2) must in-
clude a death certificate or other evi-
dence conclusive under State law.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 771a)

§ 386.43 What are the consequences of
a scholar’s failure to meet the terms
and conditions of a scholarship
agreement?

In the event of a failure to meet the
terms and conditions of a scholarship
agreement or to obtain a deferral or an
exception as provided in § 386.41, the
scholar shall repay all or part of the
scholarship as follows:

(a) Amount. The amount of the schol-
arship to be repaid is proportional to
the employment obligation not com-
pleted.

(b) Interest rate. The Secretary
charges the scholar interest on the un-
paid balance owed in accordance with
31 U.S.C. 3717.

(c) Interest accrual. (1) Interest on the
unpaid balance accrues from the date
the scholar is determined to have en-
tered repayment status under para-
graph (e) of this section.

(2) Any accrued interest is capital-
ized at the time the scholar’s repay-
ment schedule is established.

(3) No interest is charged for the pe-
riod of time during which repayment
has been deferred under § 386.41.

(d) Collection costs. Under the author-
ity of 31 U.S.C. 3717, the Secretary may
impose reasonable collection costs.

(e) Repayment status. A scholar enters
repayment status on the first day of
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the first calendar month after the ear-
liest of the following dates, as applica-
ble:

(1) The date the scholar informs the
Secretary he or she does not plan to
fulfill the employment obligation
under the agreement.

(2) Any date when the scholar’s fail-
ure to begin or maintain employment
makes it impossible for that individual
to complete the employment obliga-
tion within the number of years re-
quired in § 386.34(c)(1).

(f) Amounts and frequency of payment.
The scholar shall make payments to
the Secretary that cover principal, in-
terest, and collection costs according
to a schedule established by the Sec-
retary.

(Authority: 29 U.S.C. 711(c) and 771a(b))

PART 387—EXPERIMENTAL AND
INNOVATIVE TRAINING

Subpart A—General

Sec.
387.1 What is the Experimental and Innova-

tive Training Program?
387.2 Who is eligible for assistance under

this program?
387.3 What regulations apply to this pro-

gram?
387.4 What definitions apply to this pro-

gram?

Subpart B—What Kinds of Projects Does the
Department of Education Assist Under
This Program?

387.10 What types of projects are authorized
under this program?

Subpart C [Reserved]

Subpart D—How Does the Secretary Make
a Grant?

387.30 What additional selection criteria are
used under this program?

Subpart E—What Conditions Must Be Met
by a Grantee?

387.40 What are the matching requirements?
387.41 What are the allowable costs?

AUTHORITY: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

SOURCE: 45 FR 86383, Dec. 30, 1980, unless
otherwise noted.

Subpart A—General

§ 387.1 What is the Experimental and
Innovative Training Program?

This program is designed—
(a) To develop new types of training

programs for rehabilitation personnel
and to demonstrate the effectiveness of
these new types of training programs
for rehabilitation personnel in pro-
viding rehabilitation services to indi-
viduals with disabilities; and

(b) To develop new and improved
methods of training rehabilitation per-
sonnel so that there may be a more ef-
fective delivery of rehabilitation serv-
ices by State and other rehabilitation
agencies.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

[45 FR 86383, Dec. 30, 1980, as amended at 53
FR 17147, May 13, 1988; 59 FR 8347, Feb. 18,
1994]

§ 387.2 Who is eligible for assistance
under this program?

Those agencies and organizations eli-
gible for assistance under this program
are described in 34 CFR 385.2.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 387.3 What regulations apply to this
program?

(a) 34 CFR part 385 (Rehabilitation
Training); and

(b) The regulations in this part 387.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 387.4 What definitions apply to this
program?

The definitions in 34 CFR part 385
apply to this program.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

Subpart B—What Kinds of Projects
Does the Department of Edu-
cation Assist Under This Pro-
gram?

§ 387.10 What types of projects are au-
thorized under this program?

The Experimental and Innovative
Training Program supports time-lim-
ited pilot projects through which new
types of rehabilitation workers may be
trained or through which innovative

VerDate 18<JUN>99 00:23 Jul 29, 1999 Jkt 183127 PO 00000 Frm 00426 Fmt 8010 Sfmt 8010 Y:\SGML\183127T.XXX pfrm02 PsN: 183127T



427

Off. of Spec. Educ. and Rehab. Services, Education Pt. 388

methods of training rehabilitation
workers may be demonstrated.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

Subpart C [Reserved]

Subpart D—How Does the
Secretary Make a Grant?

§ 387.30 What additional selection cri-
teria are used under this program?

In addition to the criteria in 34 CFR
385.31(c), the Secretary uses the fol-
lowing additional selection criteria to
evaluate an application:

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary
reviews each application for informa-
tion that shows that the proposed
project appropriately relates to the
mission of the State-Federal rehabili-
tation service program.

(2) The Secretary looks for informa-
tion that shows that the project can be
expected either—

(i) To increase the supply of trained
personnel available to public and pri-
vate agencies involved in the rehabili-
tation of individuals with disabilities;
or

(ii) To maintain and improve the
skills and quality of rehabilitation
workers.

(b) Nature and scope of curriculum. (1)
The Secretary reviews each application
for information that demonstrates the
adequacy and scope of the proposed
curriculum.

(2) The Secretary looks for informa-
tion that shows that—

(i) The scope and nature of the train-
ing content can be expected to enable
the achievement of the established
project objectives of the training
project;

(ii) The curriculum and teaching
methods provide for an integration of
theory and practice relevant to the
educational objectives of the program;

(iii) There is evidence of education-
ally focused practicum or other field
experiences in settings that assure stu-
dent involvement in the provision of
vocational rehabilitation or inde-
pendent living rehabilitation services
to individuals with disabilities, espe-

cially individuals with severe disabil-
ities; and

(iv) The didactic coursework includes
student exposure to vocational reha-
bilitation or independent living reha-
bilitation processes, concepts, pro-
grams, and services.

(Authority: 29 U.S.C. 711(c) and 774)

[62 FR 10405, Mar. 6, 1997]

Subpart E—What Conditions Must
Be Met by a Grantee?

§ 387.40 What are the matching re-
quirements?

A grantee must contribute to the
cost of a project under this program in
an amount satisfactory to the Sec-
retary. The part of the costs to be
borne by the grantee is determined by
the Secretary at the time of the grant
award.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

§ 387.41 What are allowable costs?

In addition to those allowable costs
established under EDGAR §§ 75.530–
75.562, the following items are allow-
able under experimental and innova-
tive training projects—

(a) Student stipends;
(b) Tuition and fees; and
(c) Student travel in conjunction

with training assignments.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

PART 388—STATE VOCATIONAL RE-
HABILITATION UNIT IN-SERVICE
TRAINING

Subpart A—General

Sec.
388.1 What is the State Vocational Rehabili-

tation Unit In-Service Training pro-
gram?

388.2 Who is eligible for an award?
388.3 What types of projects are authorized?
388.4 What activities may the Secretary

fund?
388.5 What regulations apply?
388.6 What definitions apply?
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Subpart B [Reserved]

Subpart C—How Does the Secretary Make
an Award?

388.20 What additional selection criterion is
used under this program?

388.21 How does the Secretary determine
the amount of a basic State award?

388.22 What priorities does the Secretary
consider in making an award?

Subpart D—What Conditions Must Be Met
After an Award?

388.30 What are the matching requirements?
388.31 What are the allowable costs?

AUTHORITY: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

SOURCE: 59 FR 40178, Aug. 5, 1994

Subpart A—General
§ 388.1 What is the State Vocational

Rehabilitation Unit In-Service
Training program?

This program is designed to support
projects for training State vocational
rehabilitation unit personnel in pro-
gram areas essential to the effective
management of the unit’s program of
vocational rehabilitation services or in
skill areas that will enable staff per-
sonnel to improve their ability to pro-
vide vocational rehabilitation services
leading to employment outcomes for
individuals with disabilities. The State
Vocational Rehabilitation Unit In-
Service Training program responds to
needs identified in the comprehensive
system of personnel development in
section 101(a)(7) of the Act. The pro-
gram may include training designed—

(a) To address recruitment and reten-
tion of qualified rehabilitation profes-
sionals;

(b) To provide for succession plan-
ning;

(c) To provide for leadership develop-
ment and capacity building; and

(d) For fiscal year 1994, to provide
training on the amendments to the Re-
habilitation Act of 1973 made by the
Rehabilitation Act Amendments of
1992.

(Authority: 29 U.S.C. 771a(g)(3))

§ 388.2 Who is eligible for an award?
Each designated State agency is eli-

gible to receive an award under the

basic State award program described in
§ 388.21. If a designated State agency
does not apply for an award during an
announced competition, no funds may
be made available for in-service train-
ing of the staff of that designated State
agency under this program until there
is a new competition for funding. At
least 15 percent of the sums appro-
priated to carry out section 302 of the
Act must be allocated to designated
State agencies to be used, directly or
indirectly, for projects for in-service
training of rehabilitation personnel.

(Authority: 29 U.S.C. 771a(g)(3))

§ 388.3 What types of projects are au-
thorized?

State vocational rehabilitation unit
in-service training projects are con-
cerned with the staff development and
training of State vocational rehabilita-
tion unit personnel in order to ensure
an improved level of competence in
serving State unit clients and to assist
in expanding and improving vocational
rehabilitation services for individuals
with disabilities, especially those with
severe disabilities, to ensure employ-
ment outcomes.

(Authority: 29 U.S.C. 770 and 771a)

§ 388.4 What activities may the Sec-
retary fund?

(a) Training activities supported
under a State vocational rehabilitation
unit in-service training grant focus pri-
marily on program areas that are es-
sential to the State unit’s operation or
on skill areas that will enable staff per-
sonnel to improve their ability to func-
tion on their job, or prepare for posi-
tions of greater responsibility within
the unit, or to correct deficiencies
identified in the State program.
Projects may—

(1) Address recruitment and reten-
tion of qualified rehabilitation profes-
sionals;

(2) Provide for succession planning;
(3) Provide for leadership develop-

ment and capacity building; and
(4) For fiscal year 1994, provide train-

ing on the amendments to the Reha-
bilitation Act of 1973 made by the Re-
habilitation Act Amendments of 1992.

(b) Training methods may include—
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(1) The development of State unit
training institutes related to the spe-
cific aspects of State unit administra-
tion or service provision;

(2) Group employee training at
courses conducted in cooperation with
or by an educational institution;

(3) Individualized directed study in
priority areas of State unit service or
practice;

(4) Employee access to current agen-
cy instructional resources for books,
films, videos, tapes, and other human
resource development resources;

(5) Distance learning through tele-
communications; and

(6) Dissemination and information
sharing with other designated State
agencies.

(Authority: 29 U.S.C. 770 and 771a)

§ 388.5 What regulations apply?
The following regulations apply to

the State Vocational Rehabilitation
Unit In-Service Training program:

(a) The regulations in this part 388.
(b) The regulations in 34 CFR part

385.

(Authority: 29 U.S.C. 770 and 771a)

§ 388.6 What definitions apply?
The definitions in 34 CFR part 385

apply to this program.

(Authority: 29 U.S.C. 711(c) and 771(a)(g)(3))

Subpart B [Reserved]

Subpart C—How Does the
Secretary Make an Award?

§ 388.20 What additional selection cri-
terion is used under this program?

In addition to the selection criteria
in 34 CFR 385.31(c), the Secretary uses
the following additional selection cri-
teria to evaluate an application:

(a) Evidence of need. (1) The Secretary
reviews each application for informa-
tion that shows that the need for the
in-service training has been adequately
justified.

(2) The Secretary looks for informa-
tion that shows—

(i) How the proposed project relates
to the mission of the State-Federal re-
habilitation service program and can
be expected to improve the competence

of all State vocational rehabilitation
personnel in providing vocational reha-
bilitation services to individuals with
disabilities that will result in employ-
ment outcomes or otherwise contribute
to more effective management of the
State unit program;

(ii) That the State unit in-service
training plan responds to needs identi-
fied in their training needs assessment
and the proposed training relates to
the unit’s State plan, particularly the
requirements in section 101(a)(7) of the
Rehabilitation Act for each designated
State unit to develop a comprehensive
system of personnel development;

(iii) The need for in-service training
methods and materials that will im-
prove the effectiveness of services to
individuals with disabilities assisted
under the Rehabilitation Act and en-
sure employment outcomes; and

(iv) The State has conducted a needs
assessment of the in-service training
needs for all of the State unit employ-
ees.

(b) [Reserved]

(Authority: 29 U.S.C. 711(c), 770, and 771a)

[62 FR 10405, Mar. 6, 1997]

§ 388.21 How does the Secretary deter-
mine the amount of a basic State
award?

(a) The Secretary distributes no more
than 80 percent of the funds available
for these awards as follows:

(1) For each competition the Sec-
retary will determine a minimum score
based upon the selection criteria in
§ 388.20 that an applicant must receive
in order for its application to be ap-
proved by the Secretary.

(2) Each designated State agency
that submits an approved application
receives an amount based upon a for-
mula that provides each approved
project an amount equal to the per-
centage that the designated State
agency’s staff, as reported by total per-
son years to the Secretary on Form
RSA–2, represents of all staff of all des-
ignated State agencies, as reported to
the Secretary on Form RSA–2 for the
most recent reporting period. A copy of
Form RSA–2 may be obtained from the
Department of Education, 400 Mary-
land Avenue, S.W., 3211 Switzer Build-
ing, Washington, D.C. 22204–2735.
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(3) No designated State agency with
an approved project receives less than
one-third of one percent of the sums
made available for the fiscal year.

(b) After determining a designated
State agency’s award under paragraph
(a) of this section, the Secretary re-
serves the remaining funds to be allo-
cated based on the quality of the appli-
cation as determined by competitive
reviews conducted by the Department
using the criteria in § 388.20 and the pri-
orities in § 388.22.

(c) Prior to award, negotiations may
be conducted with applicants to resolve
any problems or weaknesses in the ap-
plication identified by the review proc-
ess.

(Authority: 29 U.S.C. 711(c), 770, and 771a)

§ 388.22 What priorities does the Sec-
retary consider in making an
award?

(a) The Secretary reserves funds to
support some or all of the proposals
that have been awarded a rating of 80
points or more under the criteria de-
scribed in § 388.20.

(b) In making a final selection of pro-
posals to support under this program,
the Secretary considers the extent to
which proposals have exceeded a rating
of 80 points and address one or more of
the following priorities announced in
the application notice:

(1) Development and dissemination of
model in-service training materials and
practices. The proposed project dem-
onstrates an effective plan to develop
and disseminate information on its
State Vocational Rehabilitation In-
Service Training program, including
the identification of training ap-
proaches and successful practices, in
order to permit the replication of these
programs by other State vocational re-
habilitation units.

(2) Distance education. The proposed
project demonstrates innovative strat-
egies for training State vocational re-
habilitation unit personnel through
distance education methods, such as
interactive audio, video, computer
technologies, or existing telecommuni-
cations networks.

(3) Enhanced employment outcomes for
specific populations. The proposed
project supports specialized training in
the provision of vocational rehabilita-

tion or related services to individuals
with disabilities to increase the reha-
bilitation rate into competitive em-
ployment for all individuals or speci-
fied target groups.

(Authority: 29 U.S.C. 711(c), 770, and 771a)

Subpart D—What Conditions Must
Be Met After an Award?

§ 388.30 What are the matching re-
quirements?

(a) The Secretary may make grants
for paying part of the costs of projects
under this program. Except as provided
for in paragraphs (b) and (c) of this sec-
tion, the grantee shall provide at least
10 percent of the total costs of the
project.

(b) Grantees designated in
§ 388.21(a)(3) to receive a minimum
share of one third of one percent of the
sums made available for the fiscal year
shall provide at least four percent of
the total costs of the project.

(Authority: 29 U.S.C. 711(c), 770, and 771a)

§ 388.31 What are the allowable costs?
In addition to those allowable costs

established in 34 CFR 75.530 through
75.562 (Education Department General
Administrative Regulations), the fol-
lowing items are allowable under State
vocational rehabilitation unit in-serv-
ice training projects:

(a) Trainee per diem costs.
(b) Trainee travel in connection with

a training course.
(c) Trainee tuition and fees.
(d) Telecommunications and tech-

nology fees.

(Authority: 29 U.S.C. 711(c), 770, and 771a)

PART 389—REHABILITATION CON-
TINUING EDUCATION PRO-
GRAMS

Subpart A—General

Sec.
389.1 What is the Rehabilitation Continuing

Education Program?
389.2 Who is eligible for assistance under

this program?
389.3 What regulations apply to this pro-

gram?
389.4 What definitions apply to this pro-

gram?
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Subpart B—What Kinds of Projects Does the
Department of Education Assist Under
This Program?

389.10 What types of projects are authorized
under this program?

Subpart C [Reserved]

Subpart D—How Does the Secretary Make
a Grant?

389.30 What additional selection criterion is
used under this program?

Subpart E—What Conditions Must Be Met
by a Grantee?

389.40 What are the matching requirements?
389.41 What are allowable costs?

AUTHORITY: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

SOURCE: 45 FR 86385, Dec. 30, 1980, unless
otherwise noted.

Subpart A—General

§ 389.1 What is the Rehabilitation Con-
tinuing Education Program?

This program is designed to support
training centers that serve either a
Federal region or another geographical
area and provide for a broad integrated
sequence of training activities that
focus on meeting recurrent and com-
mon training needs of employed reha-
bilitation personnel throughout a
multi-State geographical area.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 389.2 Who is eligible for assistance
under this program?

Those agencies and organizations eli-
gible for assistance under this program
are described in 34 CFR 385.2.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 389.3 What regulations apply to this
program?

The following regulations apply to
this program—

(a) 34 CFR part 385 (Rehabilitation
Training); and

(b) The regulations in this part 389.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 389.4 What definitions apply to this
program?

The definitions in 34 CFR part 385
apply to this program.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

Subpart B—What Kinds of Projects
Does the Department of Edu-
cation Assist Under This Pro-
gram?

§ 389.10 What types of projects are au-
thorized under this program?

Rehabilitation Continuing Education
Programs—

(a) Train newly employed State agen-
cy staff at the administrative, super-
visory, professional, subprofessional, or
clerical levels in order to develop needs
skills for effective agency performance;

(b) Provide training opportunities for
experienced State agency personnel at
all levels of State agency practice to
upgrade their skills and to develop
mastery of new program developments
dealing with significant issues, prior-
ities and legislative thrusts of the
State/Federal vocational rehabilitation
program; and

(c) Develop and conduct training pro-
grams for staff of—

(1) Private rehabilitation agencies
and facilities which cooperate with
State vocational rehabilitation units
in providing vocational rehabilitation
and other rehabilitation services;

(2) Centers for independent living;
and

(3) Client assistance programs.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

[45 FR 86385, Dec. 30, 1980, as amended at 50
FR 38631, Sept. 23, 1985]

Subpart C [Reserved]

Subpart D—How Does the
Secretary Make a Grant?

§ 389.30 What additional selection cri-
terion is used under this program?

In addition to the criteria in 34 CFR
385.31(c), the Secretary uses the fol-
lowing additional selection criterion to
evaluate an application:

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary
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reviews each application for informa-
tion that shows that the proposed
project appropriately relates to the
mission of the State-Federal rehabili-
tation service programs.

(2) The Secretary reviews each appli-
cation for information that shows that
the proposed project includes an assess-
ment of the potential of existing pro-
grams within the geographical area (in-
cluding State vocational rehabilitation
unit in-service training) to meet the
needs for which support is sought.

(3) The Secretary looks for informa-
tion that shows that the proposed
project can be expected to improve the
competence of professional and other
personnel in the rehabilitation agen-
cies serving individuals with severe
disabilities.

(b) [Reserved]

(Authority: 29 U.S.C. 711(c))

[62 FR 10405, Mar. 6, 1997]

Subpart E—What Conditions Must
Be Met by a Grantee?

§ 389.40 What are the matching re-
quirements?

A grantee must contribute to the
cost of a project under this program in
an amount satisfactory to the Sec-
retary. The part of the cost to be borne
by the grantee is determined by the
Secretary at the time of the grant
award.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

§ 389.41 What are allowable costs?

In addition to those allowable costs
established under EDGAR §§ 75.530–
75.562, the following items are allow-
able under Rehabilitation Continuing
Education programs—

(a) Trainee per diem costs;
(b) Trainee travel in connection with

a training course;
(c) Trainee tuition and fees; and

(d) Special accommodations for
trainees with handicaps.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

[45 FR 86385, Dec. 30, 1980, as amended at 53
FR 17147, May 13, 1988]

PART 390—REHABILITATION SHORT-
TERM TRAINING

Subpart A—General

Sec.
390.1 What is the Rehabilitation Short-

Term Training Program?
390.2 Who is eligible for assistance under

this program?
390.3 What regulations apply to this pro-

gram?
390.4 What definitions apply to this pro-

gram?

Subpart B—What Kinds of Projects Does the
Department of Education Assist Under
This Program?

390.10 What types of projects are authorized
under this program?

Subpart C [Reserved]

Subpart D—How Does the Secretary Make
a Grant?

390.30 What additional selection criterion is
used under this program?

Subpart E—What Conditions Must Be Met
by a Grantee?

390.40 What are the matching requirements?
390.41 What are allowable costs?

AUTHORITY: 29 U.S.C. 711(c) and 774, unless
otherwise noted.

SOURCE: 45 FR 86386, Dec. 30, 1980, unless
otherwise noted.

Subpart A—General
§ 390.1 What is the Rehabilitation

Short-Term Training program?
This program is designed for the sup-

port of special seminars, institutes,
workshops, and other short-term
courses in technical matters relating
to the vocational, medical, social, and
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psychological rehabilitation programs,
independent living services programs,
and client assistance programs.

(Authority: Secs. 12(a)(2) and 302 of the Act;
29 U.S.C. 711(a)(2) and 774)

[59 FR 8348, Feb. 18, 1994]

§ 390.2 Who is eligible for assistance
under this program?

Those agencies and organizations eli-
gible for assistance under this program
are described in 34 CFR 385.2.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 390.3 What regulations apply to this
program?

(a) 34 CFR part 385 (Rehabilitation
Training); and

(b) The regulations in this part 390.

(Authority: Sec. 302 of the Act; 29 U.S.C. 774)

§ 390.4 What definitions apply to this
program?

The definitions in 34 CFR part 385
apply to this program.

(Authority: Sec. 12(c) of the Act; 29 U.S.C.
711(c))

Subpart B—What Kinds of Projects
Does the Department of Edu-
cation Assist Under This Pro-
gram?

§ 390.10 What types of projects are au-
thorized under this program?

(a) Projects under this program are
designed to provide short-term training
and technical instruction in areas of
special significance to the vocational,
medical, social, and psychological re-
habilitation programs, supported em-
ployment programs, independent living
services programs, and client assist-
ance programs.

(b) Short-term training projects may
be of regional or national scope.

(c) Conferences and meetings in
which training is not the primary focus
may not be supported under this pro-
gram.

(Authority: Secs. 12(a)(2) and 302 of the Act;
29 U.S.C. 711(a)(2) and 774)

[45 FR 86386, Dec. 30, 1980, as amended at 59
FR 8348, Feb. 18, 1994]

Subpart C [Reserved]

Subpart D—How Does the
Secretary Make a Grant?

§ 390.30 What additional selection cri-
terion is used under this program?

In addition to the criteria in 34 CFR
385.31(c), the Secretary uses the fol-
lowing additional selection criterion to
evaluate an application:

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary
reviews each application for informa-
tion that shows that the proposed
project appropriately relates to the
mission of the State-Federal rehabili-
tation service programs.

(2) The Secretary looks for informa-
tion that shows that the proposed
project can be expected to improve the
skills and competence of—

(i) Personnel engaged in the adminis-
tration or delivery of rehabilitation
services; and

(ii) Others with an interest in the de-
livery of rehabilitation services.

(b) [Reserved]

(Authority: 29 U.S.C. 711(c) and 774)

[62 FR 10406, Mar. 6, 1997]

Subpart E—What Conditions Must
Be Met by a Grantee?

§ 390.40 What are the matching re-
quirements?

A grantee must contribute to the
cost of a project under this program in
an amount satisfactory to the Sec-
retary. The part of the costs to be
borne by the grantee is determined by
the Secretary at the time of the award.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

§ 390.41 What are allowable costs?
(a) In addition to those allowable

costs established in EDGAR §§ 75.530–
75.562, the following items are allow-
able under short-term training
projects:

(1) Trainee per diem costs;
(2) Trainee travel in connection with

a training course;
(3) Trainee registration fees; and
(4) Special accommodations for train-

ees with handicaps.
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(b) The preparation of training mate-
rials may not be supported under a
short-term training grant unless the
materials are essential for the conduct
of the seminar, institute, workshop or
other short course for which the grant
support has been provided.

(Authority: Secs. 12(c) and 302 of the Act; 29
U.S.C. 711(c) and 774)

[45 FR 86386, Dec. 30, 1980, as amended at 53
FR 17148, May 13, 1988]

PART 395—VENDING FACILITY
PROGRAM FOR THE BLIND ON
FEDERAL AND OTHER PROPERTY

Subpart A—Definitions

Sec.
395.1 Terms.

Subpart B—The State Licensing Agency

395.2 Application for designation as a State
licensing agency; general.

395.3 Application for designation as State
licensing agency; content.

395.4 State rules and regulations.
395.5 Approval of application for designa-

tion as State licensing agency.
395.6 Vendor ownership of vending facilities.
395.7 The issuance and conditions of li-

censes.
395.8 Distribution and use of income from

vending machines on Federal property.
395.9 The setting aside of funds by the State

licensing agency.
395.10 The maintenance and replacement of

vending facility equipment.
395.11 Training program for blind individ-

uals.
395.12 Access to program and financial in-

formation.
395.13 Evidentiary hearings and arbitration

of vendor complaints.
395.14 The State Committee of Blind Ven-

dors.
395.15 Use of nominee agreements.
395.16 Permit for the establishment of vend-

ing facilities.
395.17 Suspension of designation as State li-

censing agency.

Subpart C—Federal Property Management

395.30 The location and operation of vending
facilities for blind vendors on Federal
property.

395.31 Acquisition and occupation of Fed-
eral property.

395.32 Collection and distribution of vending
machine income from vending machines
on Federal property.

395.33 Operation of cafeterias by blind ven-
dors.

395.34 Application for permits.
395.35 Terms of permit.
395.36 Enforcement procedures.
395.37 Arbitration of State licensing agency

complaints.
395.38 Reports.

AUTHORITY: Sec. 2, 49 Stat. 1559, as amend-
ed; 20 U.S.C. 107a.

SOURCE: 42 FR 15802, Mar. 23, 1977, unless
otherwise noted. Redesignated at 45 FR 77369,
Nov. 21, 1980, and further redesignated at 46
FR 5417, Jan. 19, 1981.

Subpart A—Definitions

§ 395.1 Terms.
Unless otherwise indicated in this

part, the terms below are defined as
follows:

(a) Act means the Randolph-Sheppard
Vending Stand Act (Pub. L. 74–732), as
amended by Pub. L. 83–565 and Pub. L.
93–516, 20 U.S.C., ch. 6A, Sec 107.

(b) Blind licensee means a blind per-
son licensed by the State licensing
agency to operate a vending facility on
Federal or other property.

(c) Blind person means a person who,
after examination by a physician
skilled in diseases of the eye or by an
optometrist, whichever such person
shall select, has been determined to
have

(1) Not more than 20/200 central vis-
ual acuity in the better eye with cor-
recting lenses, or

(2) An equally disabling loss of the
visual field as evidenced by a limita-
tion to the field of vision in the better
eye to such a degree that its widest di-
ameter subtends an angle of no greater
than 20°.

(d) Cafeteria means a food dispensing
facility capable of providing a broad
variety of prepared foods and beverages
(including hot meals) primarily
through the use of a line where the cus-
tomer serves himself from displayed se-
lections. A cafeteria may be fully auto-
matic or some limited waiter or wait-
ress service may be available and pro-
vided within a cafeteria and table or
booth seating facilities are always pro-
vided.

(e) Secretary means the Secretary of
the Rehabilitation Services Adminis-
tration.
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(f) Direct competition means the pres-
ence and operation of a vending ma-
chine or a vending facility on the same
premises as a vending facility operated
by a blind vendor, except that vending
machines or vending facilities operated
in areas serving employees the major-
ity of whom normally do not have di-
rect access (in terms of uninterrupted
ease of approach and the amount of
time required to patronize the vending
facility) to the vending facility oper-
ated by a blind vendor shall not be con-
sidered to be in direct competition
with the vending facility operated by a
blind vendor.

(g) Federal property means any build-
ing, land, or other real property owned,
leased, or occupied by any department,
agency or instrumentality of the
United States (including the Depart-
ment of Defense and the U.S. Postal
Service), or any other instrumentality
wholly owned by the United States, or
by any department or agency of the
District of Columbia or any territory
or possession of the United States.

(h) Individual location installation or
facility means a single building or a
self-contained group of buildings. In
order for two or more buildings to be
considered to be a self-contained group
of buildings, such buildings must be lo-
cated in close proximity to each other,
and a majority of the Federal employ-
ees housed in any such building must
regularly move from one building to
another in the course of official busi-
ness during normal working days.

(i) License means a written instru-
ment issued by the State licensing
agency to a blind person, authorizing
such person to operate a vending facil-
ity on Federal or other property.

(j) Management services means super-
vision, inspection, quality control, con-
sultation, accounting, regulating, in-
service training, and other related
services provided on a systematic basis
to support and improve vending facili-
ties operated by blind vendors. Manage-
ment services does not include those
services or costs which pertain to the
on-going operation of an individual fa-
cility after the initial establishment
period.

(k) Net proceeds means the amount re-
maining from the sale of articles or
services of vending facilities, and any

vending machine or other income ac-
cruing to blind vendors after deducting
the cost of such sale and other ex-
penses (excluding set-aside charges re-
quired to be paid by such blind ven-
dors).

(l) Nominee means a nonprofit agency
or organization designated by the
State licensing agency through a writ-
ten agreement to act as its agent in
the provision of services to blind li-
censees under the State’s vending facil-
ity program.

(m) Normal working hours means an
eight hour work period between the ap-
proximate hours of 8:00 a.m., to 6:00
p.m., Monday through Friday.

(n) Other property means property
which is not Federal property and on
which vending facilities are established
or operated by the use of any funds de-
rived in whole or in part, directly or in-
directly, from the operation of vending
facilities on any Federal property.

(o) Permit means the official approval
given a State licensing agency by a de-
partment, agency or instrumentality
in control of the maintenance, oper-
ation, and protection of Federal prop-
erty, or person in control of other prop-
erty, whereby the State licensing agen-
cy is authorized to establish a vending
facility.

(p) Program means all the activities
of the licensing agency under this part
related to vending facilities on Federal
and other property.

(q) Satisfactory site means an area
fully accessible to vending facility pa-
trons and having:

(1) Effective on March 23, 1977 a min-
imum of 250 square feet available for
the vending and storage of articles nec-
essary for the operation of a vending
facility; and

(2) Sufficient electrical plumbing,
heating, and ventilation outlets for the
location and operation of a vending fa-
cility in accordance with applicable
health laws and building codes.

(r) Secretary means the Secretary of
Education.

(s) Set-aside funds means funds which
accrue to a State licensing agency
from an assessment against the net
proceeds of each vending facility in the
State’s vending facility program and
any income from vending machines on
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Federal property which accrues to the
State licensing agency.

(t) State means a State, territory,
possession, Puerto Rico, or the District
of Columbia.

(u) State vocational rehabilitation agen-
cy means that agency in the State pro-
viding vocational rehabilitation serv-
ices to the blind as the sole State agen-
cy under a State plan for vocational re-
habilitation services approved pursu-
ant to the provisions of the Rehabilita-
tion Act of 1973 (29 U.S.C., ch. 16).

(v) State licensing agency means the
State agency designated by the Sec-
retary under this part to issue licenses
to blind persons for the operation of
vending facilities on Federal and other
property.

(w) United States includes the several
States, territories, and possessions of
the United States, Puerto Rico, and
the District of Columbia.

(x) Vending facility means automatic
vending machines, cafeterias, snack
bars, cart service, shelters, counters,
and such other appropriate auxiliary
equipment which may be operated by
blind licensees and which is necessary
for the sale of newspapers, periodicals,
confections, tobacco products, foods,
beverages, and other articles or serv-
ices dispensed automatically or manu-
ally and prepared on or off the prem-
ises in accordance with all applicable
health laws, and including the vending
or exchange of changes for any lottery
authorized by State law and conducted
by an agency of a State within such
State.

(y) Vending machine, for the purpose
of assigning vending machine income
under this part, means a coin or cur-
rency operated machine which dis-
penses articles or services, except that
those machines operated by the United
States Postal Service for the sale of
postage stamps or other postal prod-
ucts and services, machines providing
services of a recreational nature, and
telephones shall not be considered to
be vending machines.

(z) Vending machine income means re-
ceipts (other than those of a blind ven-
dor) from vending machine operations
on Federal property, after deducting
the cost of goods sold (including rea-
sonable service and maintenance costs
in accordance with customary business

practices of commercial vending con-
cerns, where the machines are oper-
ated, serviced, or maintained by, or
with the approval of, a department,
agency, or instrumentality of the
United States, or commissions paid
(other than to a blind vendor) by a
commercial vending concern which op-
erates, services, and maintains vending
machines on Federal property for, or
with the approval of, a department,
agency, or instrumentality of the
United States.

(aa) Vendor means a blind licensee
who is operating a vending facility on
Federal or other property.

(bb) Vocational rehabilitation services
means those services as defined in
§ 1361.1(ee) (1) and (2) of this chapter.

Subpart B—The State Licensing
Agency

§ 395.2 Application for designation as a
State licensing agency; general.

(a) An application for designation as
a State licensing agency may be sub-
mitted only by the State vocational re-
habilitation agency providing voca-
tional rehabilitation services to the
blind under an approved State plan for
vocational rehabilitation services
under part 1361 of this chapter.

(b) Such application shall be:
(1) Submitted in writing to the Sec-

retary;
(2) Approved by the chief executive of

the State; and
(3) Transmitted over the signature of

the administrator of the State agency
making application.

§ 395.3 Application for designation as
State licensing agency; content.

(a) An application for designation as
a State licensing agency under § 395.2
shall indicate:

(1) The State licensing agency’s legal
authority to administer the program,
including its authority to promulgate
rules and regulations to govern the
program;

(2) The State licensing agency’s orga-
nization for carrying out the program,
including a description of the methods
for coordinating the State’s vending fa-
cility program and the State’s voca-
tional rehabilitation program, with
special reference to the provision of
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such post-employment services nec-
essary to assure that the maximum vo-
cational potential of each blind vendor
is achieved;

(3) The policies and standards to be
employed in the selection of suitable
locations for vending facilities;

(4) The methods to be used to ensure
the continuing and active participation
of the State Committee of Blind Ven-
dors in matters affecting policy and
program development and administra-
tion.

(5) The policies to be followed in
making suitable vending facility equip-
ment and adequate initial stock avail-
able to a vendor;

(6) The sources of funds for the ad-
ministration of the program;

(7) The policies and standards gov-
erning the relationship of the State li-
censing agency to the vendors, includ-
ing their selection, duties, supervision,
transfer, promotion, financial partici-
pation, rights to a full evidentiary
hearing concerning a State licensing
agency action, and, where necessary,
rights for the submittal of complaints
to an arbitration panel;

(8) The methods to be followed in pro-
viding suitable training, including on-
the-job training and, where appro-
priate, upward mobility training, to
blind vendors;

(9) The arrangements made or con-
templated, if any, for the utilization of
the services of any nominee under
§ 395.15; the agreements therefor and
the services to be provided; the proce-
dures for the supervision and control of
the services provided by such nominee
and the methods used in evaluating
services received, the basis for remu-
neration, and the fiscal controls and
accounting procedures;

(10) The arrangements made or con-
templated, if any, for the vesting in ac-
cordance with the laws of the State, of
the right, title to, and interest in vend-
ing facility equipment or stock (includ-
ing vending machines), used in the pro-
gram, in a nominee to hold such right,
title to, and interest for program pur-
poses; and

(11) The assurances of the State li-
censing agency that it will:

(i) Cooperate with the Secretary in
applying the requirements of the Act
in a uniform manner;

(ii) Take effective action, including
the termination of licenses, to carry
out full responsibility for the super-
vision and management of each vend-
ing facility in its program in accord-
ance with its established rules and reg-
ulations, this part, and the terms and
conditions governing the permit;

(iii) Submit promptly to the Sec-
retary for approval a description of any
changes in the legal authority of the
State licensing agency, its rules and
regulations, blind vendor agreements,
schedules for the setting aside of funds,
contractual arrangements for the fur-
nishing of services by a nominee, ar-
rangements for carrying general liabil-
ity and product liability insurance, and
any other matters which form a part of
the application;

(iv) If it intends to set aside, or cause
to be set aside, funds from the net pro-
ceeds of the operation of vending facili-
ties, obtain a prior determination by
the Secretary that the amount of such
funds to be set aside is reasonable;

(v) Establish policies against dis-
crimination of any blind vendor on the
basis of sex, age, physical or mental
impairment, creed, color, national ori-
gin, or political affiliation;

(vi) Furnish each vendor a copy of its
rules and regulations and a description
of the arrangements for providing serv-
ices, and take adequate steps to assure
that each vendor understands the pro-
visions of the permit and any agree-
ment under which he operates, as evi-
denced by his signed statements:

(vii) Submit to an arbitration panel
those grievances of any vendor unre-
solved after a full evidentiary hearing;

(viii) Adopt accounting procedures
and maintain financial records in a
manner necessary to provide for each
vending facility and for the State’s
vending facility program a classifica-
tion of financial transactions in such
detail as is sufficient to enable evalua-
tion of performance; and

(ix) Maintain records and make re-
ports in such form and containing such
information as the Secretary may re-
quire, make such records available for
audit purposes, and comply with such
provisions as the Secretary may find
necessary to assure the correctness and
verification of such reports.
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(b) An application submitted under
§ 395.2 shall be accompanied by a copy
of State rules and regulations affecting
the administration and operation of
the State’s vending facility program.

§ 395.4 State rules and regulations.
(a) The State licensing agency shall

promulgate rules and regulations
which have been approved by the Sec-
retary and which shall be adequate to
assure the effective conduct of the
State’s vending facility program (in-
cluding State licensing agency proce-
dures covering the conduct of full evi-
dentiary hearings) and the operation of
each vending facility in accordance
with this part and with the require-
ments and conditions of each depart-
ment, agency, and instrumentality in
control of the maintenance, operation,
and protection of Federal property, in-
cluding the conditions contained in
permits, as well as in all applicable
Federal and State laws, local ordi-
nances and regulations.

(b) Such rules and regulations and
amendments thereto shall be filed or
published in accordance with State
law.

(c) Such rules and regulations shall
include provisions adequate to insure
that the right, title to, and interest in
each vending facility used in the pro-
gram and the stock will be vested in
accordance with the laws of the State
in only the following:

(1) The State licensing agency; or
(2) Its nominee, subject to the condi-

tions specified in § 395.15(b); or
(3) The vendor, in accordance with

State determination.
(d) Notwithstanding the provisions of

paragraph (c) of this section, any right,
title to, or interest which existed on
June 30, 1955, in stock may continue so
long as:

(1) The interest is in the stock of a
facility established under the program
prior to July 1, 1955, and

(2) The vendor was licensed in the
program (whether or not for the oper-
ation of the vending facility in ques-
tion) prior to July 1, 1955.

§ 395.5 Approval of application for des-
ignation as State licensing agency.

When the Secretary determines that
an application submitted by a State

vocational rehabilitation agency under
§ 395.2, and the accompanying rules and
regulations indicate a plan of program
operations which will stimulate and
enlarge the economic opportunities for
the blind, and which will meet all other
requirements of this part, he shall ap-
prove the application and shall des-
ignate the applying State vocational
rehabilitation agency as the State li-
censing agency.

§ 395.6 Vendor ownership of vending
facilities.

(a) If a State licensing agency deter-
mines under § 395.4(c) that the right,
title to, and interest in a vending facil-
ity may be vested in the blind vendor,
the State licensing agency shall enter
into a written agreement with each
vendor who is to have such ownership.
Such agreement shall contain in full
the terms and conditions governing
such ownership in accordance with cri-
teria in the State licensing agency’s
regulations, this part, and the terms
and conditions of the permit. The cri-
teria established to govern the deter-
mination that the title may be so vest-
ed shall contain reasonable provisions
to enable a vendor to purchase vending
facility equipment and to ensure that
no individual will be denied the oppor-
tunity to become a vendor because of
his inability to purchase the vending
facility equipment or the initial stock;

(b) The State licensing agency shall
establish in writing and maintain poli-
cies determining whether the vendor-
owner or the State licensing agency
shall be required to maintain the vend-
ing facility in good repair and in an at-
tractive condition and replace worn-
out or obsolete equipment; and if the
former, such policies shall provide that
upon such vendor-owner’s failure to do
so, the State licensing agency may
make the necessary maintenance, re-
placement, or repairs and make equi-
table arrangements for reimbursement;

(c) Where the vendor owns such
equipment and is required to maintain
the vending facility in good repair and
in an attractive condition and replace
worn-out or obsolete equipment, or
agrees to purchase additional new
equipment, service charges for such
purposes shall be equitably reduced and
the method for determining such
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amount shall be established by the
State licensing agency in writing;

(d) Where the vendor owns such
equipment, the State licensing agency
shall retain a first option to repurchase
such equipment, and in the event the
vendor-owner dies, or for any other
reason ceases to be a licensee, or trans-
fers to another vending facility, owner-
ship of such equipment shall become
vested in the State licensing agency for
transfer to a successor licensee subject
to an obligation on its part to pay to
such vendor-owner or his estate, the
fair value therein; and

(e) The vendor-owner, his personal
representative or next of kin shall be
entitled to an opportunity for a full
evidentiary hearing with respect to the
determination of the amount to be paid
by the State licensing agency for a
vendor’s ownership in the equipment.
When the vendor-owner is dissatisfied
with any decision rendered as a result
of such hearing, he may file a com-
plaint with the Secretary under § 395.13
to request the convening of an ad hoc
arbitration panel.

§ 395.7 The issuance and conditions of
licenses.

(a) The State licensing agency shall
establish in writing and maintain ob-
jective criteria for licensing qualified
applicants, including a provision for
giving preference to blind persons who
are in need of employment. Such cri-
teria shall also include provisions to
assure that licenses will be issued only
to persons who are determined by the
State licensing agency to be:

(1) Blind;
(2) Citizens of the United States; and
(3) Certified by the State vocational

rehabilitation agency as qualified to
operate a vending facility.

(b) The State licensing agency shall
provide for the issuance of licenses for
an indefinite period but subject to sus-
pension or termination if, after afford-
ing the vendor an opportunity for a full
evidentiary hearing, the State licens-
ing agency finds that the vending facil-
ity is not being operated in accordance
with its rules and regulations, the
terms and conditions of the permit,
and the terms and conditions of the
agreement with the vendor.

(c) The State licensing agency shall
further establish in writing and main-
tain policies which have been devel-
oped with the active participation of
the State Committee of Blind Vendors
and which govern the duties, super-
vision, transfer, promotion, and finan-
cial participation of the vendors. The
State licensing agency shall also estab-
lish procedures to assure that such
policies have been explained to each
blind vendor.

§ 395.8 Distribution and use of income
from vending machines on Federal
property.

(a) Vending machine income from
vending machines on Federal property
which has been disbursed to the State
licensing agency by a property man-
aging department, agency, or instru-
mentality of the United States under
§ 395.32 shall accrue to each blind ven-
dor operating a vending facility on
such Federal property in each State in
an amount not to exceed the average
net income of the total number of blind
vendors within such State, as deter-
mined each fiscal year on the basis of
each prior year’s operation, except that
vending machine income shall not ac-
crue to any blind vendor in any
amount exceeding the average net in-
come of the total number of blind ven-
dors in the United States. No blind
vendor shall receive less vending ma-
chine income than he was receiving
during the calendar year prior to Janu-
ary 1, 1974, as a direct result of any
limitation imposed on such income
under this paragraph. No limitation
shall be imposed on income from vend-
ing machines, combined to create a
vending facility, when such facility is
maintained, serviced, or operated by a
blind vendor. Vending machine income
disbursed by a property managing de-
partment, agency or instrumentality of
the United States to a State licensing
agency in excess of the amounts eligi-
ble to accrue to blind vendors in ac-
cordance with this paragraph shall be
retained by the appropriate State li-
censing agency.

(b) The State licensing agency shall
disburse vending machine income to
blind vendors within the State on at
least a quarterly basis.
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(c) Vending machine income which is
retained under paragraph (a) of this
section by a State licensing agency
shall be used by such agency for the es-
tablishment and maintenance of retire-
ment or pension plans, for health in-
surance contributions, and for the pro-
vision of paid sick leave and vacation
time for blind vendors in such State, if
it is so determined by a majority vote
of blind vendors licensed by the State
licensing agency, after such agency has
provided to each such vendor informa-
tion on all matters relevant to such
purposes. Any vending machine income
not necessary for such purposes shall
be used by the State licensing agency
for the maintenance and replacement
of equipment, the purchase of new
equipment, management services, and
assuring a fair minimum return to ven-
dors. Any assessment charged to blind
vendors by a State licensing agency
shall be reduced pro rata in an amount
equal to the total of such remaining
vending machine income.

§ 395.9 The setting aside of funds by
the State licensing agency.

(a) The State licensing agency shall
establish in writing the extent to
which funds are to be set aside or
caused to be set aside from the net pro-
ceeds of the operation of the vending
facilities and, to the extent applicable,
from vending machine income under
§ 395.8(c) in an amount determined by
the Secretary to be reasonable.

(b) Funds may be set aside under
paragraph (a) of this section only for
the purposes of:

(1) Maintenance and replacement of
equipment;

(2) The purchase of new equipment;
(3) Management services;
(4) Assuring a fair minimum of re-

turn to vendors; or
(5) The establishment and mainte-

nance of retirement or pension funds,
health insurance contributions, and
provision for paid sick leave and vaca-
tion time, if it is so determined by a
majority vote of blind vendors licensed
by the State licensing agency, after
such agency provides to each such ven-
dor information on all matters rel-
evant to such proposed purposes.

(c) The State licensing agency shall
further set out the method of deter-

mining the charge for each of the above
purposes listed in paragraph (b) of this
section, which will be determined with
the active participation of the State
Committee of Blind Vendors and which
will be designed to prevent, so far as is
practicable, a greater charge for any
purpose than is reasonably required for
that purpose. The State licensing agen-
cy shall maintain adequate records to
support the reasonableness of the
charges for each of the purposes listed
in this section, including any reserves
necessary to assure that such purposes
can be achieved on a consistent basis.

§ 395.10 The maintenance and replace-
ment of vending facility equipment.

The State licensing agency shall
maintain (or cause to be maintained)
all vending facility equipment in good
repair and in an attractive condition
and shall replace or cause to be re-
placed worn-out and obsolete equip-
ment as required to ensure the contin-
ued successful operation of the facility.

§ 395.11 Training program for blind in-
dividuals.

The State licensing agency shall en-
sure that effective programs of voca-
tional and other training services, in-
cluding personal and vocational adjust-
ment, books, tools, and other training
materials, shall be provided to blind in-
dividuals as vocational rehabilitation
services under the Rehabilitation Act
of 1973 (Pub. L. 93–112), as amended by
the Rehabilitation Act Amendments of
1974 (Pub. L. 93–516). Such programs
shall include on-the-job training in all
aspects of vending facility operation
for blind persons with the capacity to
operate a vending facility, and upward
mobility training (including further
education and additional training or
retraining for improved work opportu-
nities) for all blind licensees. The State
licensing agency shall further ensure
that post-employment services shall be
provided to blind vendors as vocational
rehabilitation services as necessary to
assure that the maximum vocational
potential of such vendors is achieved
and suitable employment is main-
tained within the State’s vending facil-
ity program.
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§ 395.12 Access to program and finan-
cial information.

Each blind vendor under this part
shall be provided access to all financial
data of the State licensing agency rel-
evant to the operation of the State
vending facility program, including
quarterly and annual financial reports,
provided that such disclosure does not
violate applicable Federal or State
laws pertaining to the disclosure of
confidential information. Insofar as
practicable, such data shall be made
available in braille or recorded tape. At
the request of a blind vendor State li-
censing agency staff shall arrange a
convenient time to assist in the inter-
pretation of such financial data.

§ 395.13 Evidentiary hearings and ar-
bitration of vendor complaints.

(a) The State licensing agency shall
specify in writing and maintain proce-
dures whereby such agency affords an
opportunity for a full evidentiary hear-
ing to each blind vendor (which proce-
dures shall also apply to cases under
§ 395.6(e)) dissatisfied with any State li-
censing agency action arising from the
operation or administration of the
vending facility program. When such
blind vendor is dissatisfied with any
action taken or decision rendered as a
result of such hearing, he may file a
complaint with the Secretary. Such
complaint shall be accompanied by all
available supporting documents, in-
cluding a statement of the decision
which was rendered and the reasons in
support thereof.

(b) The filing of a complaint under
paragraph (a) of this section with ei-
ther the State licensing agency or the
Secretary shall indicate consent by the
blind vendor for the release of such in-
formation as is necessary for the con-
duct of a full evidentiary hearing or
the hearing of an ad hoc arbitration
panel.

(c) Upon receipt of a complaint filed
by a blind vendor which meets the re-
quirements established by the Sec-
retary, the Secretary shall convene an
ad hoc arbitration panel which shall, in
accordance with the provisions of 5
U.S.C. chapter 5, subchapter II, give
notice, conduct a hearing, and render
its decision which shall be final and
binding on the parties except that such

decision shall be subject to appeal and
review as a final agency action for pur-
poses of the provisions of 5 U.S.C. chap-
ter 7.

(d) The arbitration panel convened by
the Secretary to hear the grievances of
blind vendors shall be composed of
three members appointed as follows:

(1) One individual designated by the
State licensing agency;

(2) One individual designated by the
blind vendor; and

(3) One individual not employed by
the State licensing agency or, where
appropriate, its parent agency, who
shall be jointly designated by the other
members of the panel and who shall
serve as chairman of the panel.

(e) If either the State licensing agen-
cy or the blind vendor fails to des-
ignate a member of an arbitration
panel, the Secretary shall designate
such member on behalf of such party.

(f) The decisions of an arbitration
panel convened by the Secretary under
this section shall be matters of public
record and shall be published in the
FEDERAL REGISTER.

(g) The Secretary shall pay all rea-
sonable costs of arbitration under this
section in accordance with a schedule
of fees and expenses which shall be pub-
lished in the FEDERAL REGISTER.

(h) The provisions of this section
shall not require the participation of
grantors of permits for the operation of
vending facilities on property other
than Federal property.

§ 395.14 The State Committee of Blind
Vendors.

(a) The State licensing agency shall
provide for the biennial election of a
State Committee of Blind Vendors
which, to the extent possible, shall be
fully representative of all blind ven-
dors in the State program on the basis
of such factors as geography and vend-
ing facility type with a goal of pro-
viding for proportional representation
of blind vendors on Federal property
and blind vendors on other property.
Participation by any blind vendor in
any election shall not be conditioned
upon the payment of dues or any other
fees.

(b) The State Committee of Blind
Vendors shall:
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(1) Actively participate with the
State licensing agency in major admin-
istrative decisions and policy and pro-
gram development decisions affecting
the overall administration of the
State’s vending facility program;

(2) Receive and transmit to the State
licensing agency grievances at the re-
quest of blind vendors and serve as ad-
vocates for such vendors in connection
with such grievances;

(3) Actively participate with the
State licensing agency in the develop-
ment and administration of a State
system for the transfer and promotion
of blind vendors;

(4) Actively participate with the
State licensing agency in the develop-
ment of training and retraining pro-
grams for blind vendors; and

(5) Sponsor, with the assistance of
the State licensing agency, meetings
and instructional conferences for blind
vendors within the State.

§ 395.15 Use of nominee agreements.
(a) The State licensing agency may

enter into an agreement whereby an-
other agency or organization under-
takes to furnish services to blind ven-
dors. Such agreement shall be in writ-
ing and shall contain provisions which:

(1) Clearly insure the retention by
the State licensing agency of full re-
sponsibility for the administration and
operation of all phases of the program;

(2) Specify the type and extent of the
services to be provided under such
agreement;

(3) Provide that no set-aside charges
will be collected from blind vendors ex-
cept as specified in such agreement;

(4) Specify that no nominee will be
allowed to exercise any function with
respect to funds for the purchase of
new equipment or for assuring a fair
minimum of return to vendors, except
to collect and hold solely for disposi-
tion in accordance with the order of
the State licensing agency any charges
authorized for those purposes by the li-
censing agency; and

(5) Specify that only the State licens-
ing agency shall have control with re-
spect to selection, placement, transfer,
financial participation and termi-
nation of the vendors, and the preser-
vation, utilization, and disposition of
program assets.

(b) If the State licensing agency per-
mits any agency or organization other
than a vendor to hold any right, title
to, or interest in vending facilities or
stock, the arrangement shall be one
permitted by State law and shall speci-
fy in writing that all such right, title
to, or interest is held by such agency
or organization as the nominee of the
State licensing agency for program
purposes and subject to the paramount
right of the State licensing agency to
direct and control the use, transfer,
and disposition of such vending facili-
ties or stock.

§ 395.16 Permit for the establishment
of vending facilities.

Prior to the establishment of each
vending facility, other than a cafeteria,
the State licensing agency shall submit
an application for a permit setting
forth the location, the amount of space
necessary for the operation of the
vending facility; the type of facility
and equipment, the number, location
and type of vending machines and
other terms and conditions desired to
be included in the permit. Such appli-
cation shall be submitted for the ap-
proval of the head of the Federal prop-
erty managing department, agency, or
instrumentality. When an application
is not approved, the head of the Fed-
eral property managing department,
agency, or instrumentality shall advise
the State licensing agency in writing
and shall indicate the reasons for the
disapproval.

§ 395.17 Suspension of designation as
State licensing agency.

(a) If the Secretary has reason to be-
lieve that, in the administration of the
program, there is a failure on the part
of any State licensing agency to com-
ply substantially with the Act and this
part, he shall so inform such agency in
writing, setting forth, in detail, the
areas in which there is such failure and
giving it a reasonable opportunity to
comply.

(b) If, after the lapse of a reasonable
time, the Secretary is of the opinion
that such failure to comply still con-
tinues and that the State licensing
agency is not taking the necessary
steps to comply, he shall offer to such
agency, by reasonable notice in writing
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thereto and to the chief executive of
the State, an opportunity for a hearing
before the Secretary (or person des-
ignated by the Secretary) to determine
whether there is a failure on the part
of such agency to comply substantially
with the provisions of the Act and of
this part.

(c) If it is thereupon determined that
there is a failure on the part of such
agency to comply substantially with
the Act and this part, appropriate writ-
ten notice shall be given to such agen-
cy and to the chief executive of the
State suspending such agency’s des-
ignation as licensing agency effective
90 days from the date of such notice. A
copy of such written notice shall be
given to each department, agency, or
instrumentality of the United States
responsible for the maintenance, oper-
ation, and protection of Federal prop-
erty on which vending machines sub-
ject to the requirements of § 395.32 are
located in the State. Upon the suspen-
sion of such designation, vending ma-
chine income from vending machines
on Federal property due for accrual to
the State licensing agency under
§ 395.32 shall be retained in escrow by
such department, agency, or instru-
mentality of the United States respon-
sible for the maintenance, operation
and protection of the Federal property
on which such vending machines are lo-
cated, pending redesignation of the
State licensing agency or rescission of
the suspension under paragraph (e) of
this section.

(d) If, before the expiration of such 90
days, the Secretary (or person des-
ignated by him) determines that the
State licensing agency is taking the
necessary steps to comply, he may
postpone the effective date of such sus-
pension for such time as he deems nec-
essary in the best interest of the pro-
gram.

(e) If, prior to the effective date of
such suspension, the Secretary (or per-
son designated by him) finds that there
is no longer a failure on the part of the
State licensing agency to comply sub-
stantially with the provisions of the
Act and this part, he shall so notify the
agency, the chief executive of the
State, and each Federal department,
agency, or instrumentality required to
place funds in escrow under paragraph

(c) of this section, in which event the
suspension of the designation shall not
become effective and the requirement
to place funds in escrow shall be termi-
nated.

Subpart C—Federal Property
Management

§ 395.30 The location and operation of
vending facilities for blind vendors
on Federal property.

(a) Each department, agency, or in-
strumentality of the United States in
control of the maintenance, operation,
and protection of Federal property
shall take all steps necessary to assure
that, wherever feasible, in light of ap-
propriate space and potential patron-
age, one or more vending facilities for
operation by blind licensees shall be lo-
cated on all Federal property Provided
that the location or operation of such
facility or facilities would not ad-
versely affect the interests of the
United States. Blind persons licensed
by State licensing agencies shall be
given priority in the operation of vend-
ing facilities on any Federal property.

(b) Any limitation on the location or
operation of a vending facility for blind
vendors by a department, agency or in-
strumentality of the United States
based on a finding that such location
or operation or type of location or op-
eration would adversely affect the in-
terests of the United States shall be
fully justified in writing to the Sec-
retary who shall determine whether
such limitation is warranted. A deter-
mination made by the Secretary con-
cerning such limitation shall be bind-
ing on any department, agency, or in-
strumentality of the United States af-
fected by such determination. The Sec-
retary shall publish such determina-
tion in the FEDERAL REGISTER along
with supporting documents directly re-
lating to the determination.

(c) Priority in the operation of vend-
ing facilities in areas administered by
the National Park Service or the Na-
tional Aeronautics and Space Adminis-
tration shall be given to blind vendors.
Priority in the awarding of contracts
for the operation of concessions in such
areas when such concessions provide
accommodations, facilities, and serv-
ices of a scope or of a character not
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generally available in vending facili-
ties operated by blind vendors shall be
given in accordance with the provisions
of the Concession Policy Act (Pub. L.
98–249, 16 U.S.C. 1) or the National Aer-
onautics and Space Act of 1958, as
amended (Pub. L. 85–568, 42 U.S.C. 2473).
The provisions of this part shall not
apply when all accommodations, facili-
ties, or services in such areas are oper-
ated by a single responsible conces-
sioner.

§ 395.31 Acquisition and occupation of
Federal property.

(a) Effective January 2, 1975, no de-
partment, agency, or instrumentality
of the United States shall undertake to
acquire by ownership, rent, or lease, or
to otherwise occupy, in whole or in
part, any building unless it is deter-
mined that such building includes a
satisfactory site or sites for the loca-
tion and operation of a vending facility
by a blind vendor. In those cases where
a purchase contract, an agreement to
lease, or other similar commitment
was entered into prior to January 2,
1975, the provisions of this paragraph
shall not apply.

(b) Effective January 2, 1975, no de-
partment, agency, or instrumentality
of the United States, shall undertake
to occupy, in whole or in part, any
building which is to be constructed,
substantially altered, or renovated, or
in the case of a building which is occu-
pied on January 2, 1975 by a depart-
ment, agency, or instrumentality of
the United States, no such department,
agency, or instrumentality shall under-
take to substantially alter or renovate
such building, unless it is determined
that the design for such construction,
substantial alteration, or renovation
includes a satisfactory site or sites for
the location and operation of a vending
facility by a blind vendor. In those
cases where a design contract or other
similar commitment was entered into
prior to January 2, 1975, the provisions
of this paragraph shall not apply. For
purposes of this paragraph, substantial
alteration or renovation of a building
means a permanent material change in
the floor area of such building which
would render such building appropriate
for the location and operation of a
vending facility by a blind vendor.

(c) The determination that a building
contains a satisfactory site or sites
under paragraph (a) or (b) of this sec-
tion shall be made after consultation
between the State licensing agency and
the head of the department, agency, or
instrumentality of the United States
which is planning to acquire or other-
wise occupy such building. In order to
make such determination, effective on
the publication date of this part each
such department, agency, or instru-
mentality shall provide to the appro-
priate State licensing agency written
notice of its intention to acquire or
otherwise occupy such building. Such
written notice shall be by certified or
registered mail with return receipt and
shall be provided as early as prac-
ticable but no later than 60 days prior
to such intended action. The written
notice shall indicate that a satisfac-
tory site or sites for the location and
operation of a vending facility by blind
persons is included in the plans for the
building to be acquired or otherwise oc-
cupied and shall further assure that
the State licensing agency shall be af-
forded the opportunity to determine
whether such building includes a satis-
factory site or sites for a vending facil-
ity. The written notice shall further
assure that the State licensing agency,
subject to the approval of the head of
the Federal property managing depart-
ment, agency, or instrumentality, shall
be offered the opportunity to select the
location and type of vending facility to
be operated by a blind vendor prior to
the completion of the final space lay-
out of the building. The receipt of such
written notice shall be acknowledged
in writing promptly by the State li-
censing agency but no later than with-
in 30 days and the State licensing agen-
cy shall indicate at that time whether
it is interested in establishing a vend-
ing facility. A copy of the written no-
tice to the State licensing agency and
the State licensing agency’s acknowl-
edgement shall be provided to the Sec-
retary.

(d) When, after a written notice has
been provided under paragraph (c) of
this section, the State licensing agency
determines that the number of persons
using the Federal property is or will be
insufficient to support a vending facil-
ity, and the Secretary concurs with
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such determination, the provisions of
paragraphs (a) and (b) of this section
shall not apply. The provisions of para-
graphs (a) and (b) of this section shall
also not apply when fewer than 100
Federal Government employees are or
will be located during normal working
hours in the building to be acquired or
otherwise occupied or when such build-
ing contains less than 15,000 square feet
of interior space to be utilized for Fed-
eral Government purposes in the case
of buildings in which services are to be
provided to the public.

(e) The operation of a vending facil-
ity established under pre-existing ar-
rangements shall not be affected by the
provisions of this section. The provi-
sions of this section shall further not
preclude future arrangements under
which vending facilities to be operated
by blind vendors may be established in
buildings of a size or with an employee
population less than that specified in
paragraph (d) of this section: Provided,
That both the State licensing agency
and the Federal property managing de-
partment, agency or instrumentality
concur in such establishment.

(f) Each department, agency, and in-
strumentality of the United States,
when leasing property in privately
owned buildings, shall make every ef-
fort to lease property capable of ac-
commodating a vending facility. When,
however, such department, agency, or
instrumentality is leasing part of a pri-
vately owned building in which prior to
the execution of the lease, the lessor or
any of his tenants had in operation or
had entered into a contract for the op-
eration of a restaurant or other food
facility in a part of the building not in-
cluded in such lease and the operation
of a vending facility by a blind vendor
would be in proximate and substantial
direct competition with such res-
taurant or other food facility, the pro-
visions of paragraphs (a), (b), and (c) of
this section shall not apply.

§ 395.32 Collection and distribution of
vending machine income from
vending machines on Federal prop-
erty.

(a) The on-site official responsible for
the Federal property of each property
managing department, agency, or in-
strumentality of the United States, in

accordance with established procedures
of such department, agency, or instru-
mentality, shall be responsible for the
collection of, and accounting for, vend-
ing machine income from vending ma-
chines on Federal property under his
control and shall otherwise ensure
compliance with the provisions of this
section.

(b) Effective January 2, 1975, 100 per
centum of all vending machine income
from vending machines on Federal
property which are in direct competi-
tion with a vending facility operated
by a blind vendor shall accure to the
State licensing agency which shall dis-
burse such income to such blind vendor
operating such vending facility on such
property provided that the total
amount of such income accruing to
such blind vendor does not exceed the
maximum amount determined under
§ 395.8(a). In the event that there is in-
come from such vending machines in
excess of the maximum amount which
may be disbursed to the blind vendor
under § 395.8(a), such additional income
shall accrue to the State licensing
agency for purposes determined in ac-
cordance with § 395.8(c).

(c) Effective January 2, 1975, 50 per
centum of all vending machine income
from vending machines on Federal
property which are not in direct com-
petition with a vending facility oper-
ated by a blind vendor shall accrue to
the State licensing agency which shall
disburse such income to the blind ven-
dor operating such vending facility on
such property. In the event that there
is no blind vendor, such income shall
accrue to the State licensing agency,
except as indicated under paragraph (d)
of this section. The total amount of
such income disbursed to such blind
vendor shall not exceed the maximum
amount determined under § 395.8(a). In
the event that there is income from
such vending machines in excess of the
maximum amount which may accrue
to the blind vendor under § 395.8(a),
such additional income shall accrue to
the State licensing agency for purposes
determined in accordance with
§ 395.8(c).

(d) Effective January 2, 1975, 30 per
centum of all vending machine income
from vending machines, which are not
in direct competition with a vending
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facility operated by a blind vendor and
which are on Federal property at which
at least 50 per centum of the total
hours worked on the premises occurs
during a period other than normal
working hours, shall accrue to the
State licensing agency which shall dis-
burse such income to the blind vendor
operating a vending facility on such
property. In the event that there is no
blind vendor on such property, such in-
come shall accrue to the State licens-
ing agency. The total amount of such
income disbursed to such blind vendor
shall not exceed the maximum amount
determined under § 395.8(a). In the
event that there is income from such
vending machines in excess of the max-
imum amount which may be disbursed
to the blind vendor under § 395.8(a),
such additional income shall accrue to
the State licensing agency for purposes
determined in accordance with
§ 395.8(c).

(e) The determination that a vending
machine on Federal property is in di-
rect competition with a vending facil-
ity operated by a blind vendor shall be
the responsibility of the on-site official
responsible for the Federal property of
each property managing department,
agency or instrumentality of the
United States, subject to the concur-
rence of the State licensing agency.

(f) In the case of vending machine in-
come which, prior to the effective date
of this part, has been disbursed to a
blind vendor by a property managing
department, agency, or instrumen-
tality from proceeds which accrued
from operations subsequent to January
2, 1975, pursuant to agreements in ef-
fect prior to such time, such income
may be deducted, at the discretion of
such property managing department,
agency or instrumentality, from vend-
ing machine income due to the State
licensing agency under paragraphs (b),
(c), or (d) of this section.

(g) The collection of vending machine
income and its disbursement to the ap-
propriate State licensing agency shall
be conducted on at least a quarterly
basis.

(h) All arrangements pertaining to
the operation of vending machines on
Federal property not covered by con-
tract with, or by permits issued to,
State licensing agencies, shall be re-

negotiated upon the expiration of the
existing contract or other arrangement
for consistency with the provisions of
this section.

(i) The provisions of this section
shall not apply to income from vending
machines within operated retail sales
outlets under the control of post ex-
change or ships’ stores systems author-
ized under title 10 U.S.C.; to income
from vending machines operated by the
Veterans Canteen Service; or to income
from vending machines not in direct
competition with a blind vending facil-
ity at individual locations, installa-
tions, or facilities on Federal property
the total of which at such individual
locations, installations, or facilities
does not exceed $3,000 annually.

(j) The provisions of this section
shall not operate to preclude pre-exist-
ing or future arrangements, or regula-
tions of departments, agencies, or in-
strumentalities of the United States,
under which blind vendors or State li-
censing agencies may:

(1) Receive a greater percentage or
amount of vending machine income
than that specified in paragraphs (b),
(c), and (d) of this section, or

(2) Receive vending machine income
from individual locations, installa-
tions, or facilities on Federal property
the total of which at such individual
locations, installations, or facilities
does not exceed $3,000 annually.

§ 395.33 Operation of cafeterias by
blind vendors.

(a) Priority in the operation of cafe-
terias by blind vendors on Federal
property shall be afforded when the
Secretary determines, on an individual
basis, and after consultation with the
appropriate property managing depart-
ment, agency, or instrumentality, that
such operation can be provided at a
reasonable cost, with food of a high
quality comparable to that currently
provided employees, whether by con-
tract or otherwise. Such operation
shall be expected to provide maximum
employment opportunities to blind
vendors to the greatest extent possible.

(b) In order to establish the ability of
blind vendors to operate a cafeteria in
such a manner as to provide food serv-
ice at comparable cost and of com-
parable high quality as that available
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from other providers of cafeteria serv-
ices, the appropriate State licensing
agency shall be invited to respond to
solicitations for offers when a cafeteria
contract is contemplated by the appro-
priate property managing department,
agency, or instrumentality. Such so-
licitations for offers shall establish cri-
teria under which all responses will be
judged. Such criteria may include sani-
tation practices, personnel, staffing,
menu pricing and portion sizes, menu
variety, budget and accounting prac-
tices. If the proposal received from the
State licensing agency is judged to be
within a competitive range and has
been ranked among those proposals
which have a reasonable chance of
being selected for final award, the
property managing department, agen-
cy, or instrumentality shall consult
with the Secretary as required under
paragraph (a) of this section. If the
State licensing agency is dissatisfied
with an action taken relative to its
proposal, it may file a complaint with
the Secretary under the provisions of
§ 395.37.

(c) All contracts or other existing ar-
rangements pertaining to the operation
of cafeterias on Federal property not
covered by contract with, or by per-
mits issued to, State licensing agencies
shall be renegotiated subsequent to the
effective date of this part on or before
the expiration of such contracts or
other arrangements pursuant to the
provisions of this section.

(d) Notwithstanding the require-
ments of paragraphs (a) and (b) of this
section, Federal property managing de-
partments, agencies, and instrumental-
ities may afford priority in the oper-
ation of cafeterias by blind vendors on
Federal property through direct nego-
tiations with State licensing agencies
whenever such department, agency, or
instrumentality determines, on an in-
dividual basis, that such operation can
be provided at a reasonable cost, with
food of a high quality comparable to
that currently provided employees:
Provided, however, That the provisions
of paragraphs (a) and (b) of this section
shall apply in the event that the nego-
tiations authorized by this paragraph
do not result in a contract.

§ 395.34 Application for permits.

Applications for permits for the oper-
ation of vending facilities other than
cafeterias shall be made in writing on
the appropriate form, and submitted
for the review and approval of the head
of the Federal property managing de-
partment, agency, or instrumentality.

§ 395.35 Terms of permit.

Every permit shall describe the loca-
tion of the vending facility including
any vending machines located on other
than the facility premises and shall be
subject to the following provisions:

(a) The permit shall be issued in the
name of the applicant State licensing
agency which shall:

(1) Prescribe such procedures as are
necessary to assure that in the selec-
tion of vendors and employees for vend-
ing facilities there shall be no discrimi-
nation because of sex, race, age, creed,
color, national origin, physical or men-
tal disability, or political affiliation;
and

(2) Take the necessary action to as-
sure that vendors do not discriminate
against any person or persons in fur-
nishing, or by refusing to furnish, to
such person or persons the use of any
vending facility, including any and all
services, privileges, accommodations,
and activities provided thereby, and
comply with title VI of the Civil Rights
Act of 1964 and regulations issued pur-
suant thereto.

(b) The permit shall be issued for an
indefinite period of time subject to sus-
pension or termination on the basis of
compliance with agreed upon terms.

(c) The permit shall provide that:
(1) No charge shall be made to the

State licensing agency for normal
cleaning, maintenance, and repair of
the building structure in and adjacent
to the vending facility areas;

(2) Cleaning necessary for sanitation,
and the maintenance of vending facili-
ties and vending machines in an or-
derly condition at all times, and the in-
stallation, maintenance, repair, re-
placement, servicing, and removal of
vending facility equipment shall be
without cost to the department, agen-
cy, or instrumentality responsible for
the maintenance of the Federal prop-
erty; and
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(3) Articles sold at vending facilities
operated by blind licensees may consist
of newspapers, periodicals, publica-
tions, confections, tobacco products,
foods, beverages, chances for any lot-
tery authorized by State law and con-
ducted by an agency of a State within
such State, and other articles or serv-
ices as are determined by the State li-
censing agency, in consultation with
the on-site official responsible for the
Federal property of the property man-
aging department, agency or instru-
mentality, to be suitable for a par-
ticular location. Such articles and
services may be dispensed automati-
cally or manually and may be prepared
on or off the premises in accordance
with all applicable health laws.

(d) The permit shall further provide
that vending facilities shall be oper-
ated in compliance with applicable
health, sanitation, and building codes
or ordinances.

(e) The permit shall further provide
that installation, modification, reloca-
tion, removal, and renovation of vend-
ing facilities shall be subject to the
prior approval and supervision of the
on-site official responsible for the Fed-
eral property of the property managing
department, agency, or instrumen-
tality, and the State licensing agency;
that costs of relocations initiated by
the State licensing agency shall be
paid by the State licensing agency; and
that costs of relocations initiated by
the department, agency, or instrumen-
tality shall be borne by such depart-
ment, agency, or instrumentality.

(f) The operation of a cafeteria by a
blind vendor shall be covered by a con-
tractual agreement and not by a per-
mit.

§ 395.36 Enforcement procedures.
(a) The State licensing agency shall

attempt to resolve day-to-day problems
pertaining to the operation of the
vending facility in an informal manner
with the participation of the blind ven-
dor and the on-site official responsible
for the property of the property man-
aging department, agency, or instru-
mentality as necessary.

(b) Unresolved disagreements con-
cerning the terms of the permit, the
Act, or the regulations in this part and
any other unresolved matters shall be

reported in writing to the State licens-
ing agency supervisory personnel by
the Regional or other appropriate offi-
cial of the Federal property managing
department, agency, or instrumen-
tality in an attempt to resolve the
issue.

§ 395.37 Arbitration of State licensing
agency complaints.

(a) Whenever any State licensing
agency determines that any depart-
ment, agency, or instrumentality of
the United States which has control of
the maintenance, operation, and pro-
tection of Federal property is failing to
comply with the provisions of the Act
or of this part and all informal at-
tempts to resolve the issues have been
unsuccessful, such licensing agency
may file a complaint with the Sec-
retary.

(b) Upon receipt of a complaint filed
under paragraph (a) of this section, the
Secretary shall convene an ad hoc arbi-
tration panel which shall, in accord-
ance with the provisions of 5 U.S.C. ch.
5, subchapter II, give notice, conduct a
hearing and render its decision which
shall be final and binding on the par-
ties except that such decision shall be
subject to appeal and review as a final
agency action for purposes of the provi-
sions of 5 U.S.C. ch. 7. The arbitration
panel convened by the Secretary to
hear complaints filed by a State licens-
ing agency shall be composed of three
members appointed as follows:

(1) One individual designated by the
State licensing agency;

(2) One individual designated by the
head of the Federal department, agen-
cy, or instrumentality controlling the
Federal property over which the dis-
pute arose; and

(3) One individual, not employed by
the Federal department, agency, or in-
strumentality controlling the Federal
property over which the dispute arose,
who shall be jointly designated by the
other members of the panel and who
shall serve as chairman of the panel.

(c) If either the State licensing agen-
cy or the head of the Federal depart-
ment, agency, or instrumentality fails
to designate a member of an arbitra-
tion panel, the Secretary shall des-
ignate such member on behalf of such
party.
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(d) If the panel finds that the acts or
practices of any department, agency,
or instrumentality are in violation of
the Act or of this part, the head of any
such department, agency, or instru-
mentality (subject to any appeal under
paragraph (b) of this section) shall
cause such acts or practices to be ter-
minated promptly and shall take such
other action as may be necessary to
carry out the decision of the panel.

(e) The decisions of an arbitration
panel convened by the Secretary under
this section shall be matters of public
record and shall be published in the
FEDERAL REGISTER.

(f) The Secretary shall pay all rea-
sonable costs of arbitration under this
section in accordance with a schedule
of fees and expenses which shall be pub-
lished in the FEDERAL REGISTER.

§ 395.38 Reports.
At the end of each fiscal year, each

property managing department, agen-
cy, or instrumentality of the United
States shall report to the Secretary
the total number of applications for
vending facility locations received
from State licensing agencies, the
number accepted, the number denied,
the number still pending, the total
amount of vending machine income
collected and the amount of such vend-
ing machine income disbursed to the
State licensing agency in each State.

PART 396—TRAINING OF INTER-
PRETERS FOR INDIVIDUALS WHO
ARE DEAF AND INDIVIDUALS
WHO ARE DEAF-BLIND

Subpart A—General

Sec.
396.1 What is the Training of Interpreters

for Individuals Who Are Deaf and Indi-
viduals Who Are Deaf-Blind Program?

396.2 Who is eligible for an award?
396.3 What regulations apply?
396.4 What definitions apply?
396.5 What activities may the Secretary

fund?

Subpart B [Reserved]

Subpart C—How Does One Apply for an
Award?

396.20 What must be included in an applica-
tion?

Subpart D—How Does the Secretary Make
an Award?

396.30 How does the Secretary evaluate an
application?

396.31 What additional selection criteria are
used under this program?

396.32 What additional factors does the Sec-
retary consider in making awards?

396.33 What priorities does the Secretary
apply in making awards?

AUTHORITY: 29 U.S.C. 771a(f), unless other-
wise noted.

SOURCE: 59 FR 52220, Oct. 14, 1994, unless
otherwise noted.

Subpart A—General

§ 396.1 What is the Training of Inter-
preters for Individuals Who Are
Deaf and Individuals Who Are Deaf-
Blind program?

The Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals
Who Are Deaf-Blind program is de-
signed to establish interpreter training
programs or to assist ongoing pro-
grams to train a sufficient number of
skilled interpreters throughout the
country in order to meet the commu-
nication needs of individuals who are
deaf and individuals who are deaf-blind
by—

(a) Training manual, tactile, oral,
and cued speech interpreters;

(b) Ensuring the maintenance of the
skills of interpreters; and

(c) Providing opportunities for inter-
preters to raise their level of com-
petence.

(Authority: 29 U.S.C. 771a(f))

§ 396.2 Who is eligible for an award?

Public and private nonprofit agencies
and organizations, including institu-
tions of higher education, are eligible
for assistance under this program.

(Authority: 29 U.S.C. 771a(f))

§ 396.3 What regulations apply?

The following regulations apply to
the Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals
Who Are Deaf-Blind program:

(a) The Education Department Gen-
eral Administrative Regulations
(EDGAR) as follows:
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(1) 34 CFR part 74 (Administration of
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations).

(2) 34 CFR part 75 (Direct Grant Pro-
grams).

(3) 34 CFR part 77 (Definitions That
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments).

(6) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(7) 34 CFR part 82 (New Restrictions
on Lobbying).

(8) 34 CFR part 85 (Government De-
barment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for Drug-Free Workplace
(Grants)).

(9) 34 CFR part 86 (Drug-Free Schools
and Campuses).

(b) The regulations in this part 396.
(c) The following regulations in 34

CFR part 385:
(1) Section 385.32.
(2) Section 385.40.
(3) Section 385.44.
(4) Section 385.45.
(5) Section 385.46.

(Authority: 29 U.S.C. 771a(f))

§ 396.4 What definitions apply?
(a) Definitions in EDGAR. The fol-

lowing terms defined in 34 CFR 77.1
apply to this part:

Applicant
Application
Award
Equipment
Grant
Nonprofit
Private
Project
Public
Secretary
Supplies

(b) Definitions in the rehabilitation
training regulations. The following
terms defined in 34 CFR 385.4(b) apply
to this part:

Individual With a Disability

Institution of Higher Education
(c) Other definitions. The following

definitions also apply to this part:
Existing program that has demonstrated

its capacity for providing interpreter
training services means an established
program with—

(1) A record of training interpreters
who are serving the deaf and deaf-blind
communities; and

(2) An established curriculum that is
suitable for training interpreters.

Individual who is deaf means an indi-
vidual who has a hearing impairment
of such severity that the individual
must depend primarily upon visual
modes, such as sign language, lip read-
ing, and gestures, or reading and writ-
ing to facilitate communication.

Individual who is deaf-blind means an
individual—

(1)(i) Who has a central visual acuity
of 20/200 or less in the better eye with
corrective lenses, or a field defect such
that the peripheral diameter of visual
field subtends an angular distance no
greater than 20 degrees, or a progres-
sive visual loss having a prognosis
leading to one or both of these condi-
tions;

(ii) Who has a chronic hearing im-
pairment so severe that most speech
cannot be understood with optimum
amplification, or a progressive hearing
loss having a prognosis leading to this
condition; and

(iii) For whom the combination of
impairments described in paragraphs
(1)(i) and (ii) of this definition causes
extreme difficulty in attaining inde-
pendence in daily life activities,
achieving psychosocial adjustment, or
obtaining a vocation;

(2) Who, despite the inability to be
measured accurately for hearing and
vision loss due to cognitive or behav-
ioral constraints, or both, can be deter-
mined through functional and perform-
ance assessment to have severe hearing
and visual disabilities that cause ex-
treme difficulty in attaining independ-
ence in daily life activities, achieving
psychosocial adjustment, or obtaining
vocational objectives; or

(3) Who meets any other require-
ments that the Secretary may pre-
scribe.

Interpreter for individuals who are deaf
means a qualified professional who uses
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sign language skills, cued speech, or
oral interpreting skills, as appropriate
to the needs of individuals who are
deaf, to facilitate communication be-
tween individuals who are deaf and
other individuals.

Interpreter for individuals who are
deaf-blind means a qualified profes-
sional who uses tactile or other manual
language or fingerspelling modes, as
appropriate to the needs of individuals
who are deaf-blind, to facilitate com-
munication between individuals who
are deaf-blind and other individuals.

Qualified professional means an indi-
vidual who has either—

(1) Met existing national or state cer-
tification or evaluation requirements;
or

(2) Successfully demonstrated equiv-
alent interpreting skills through prior
work experience.

(Authority: 29 U.S.C. 711(c) and 771a(f); 29
U.S.C 1905)

§ 396.5 What activities may the Sec-
retary fund?

The Secretary provides assistance for
projects that provide training in inter-
preting skills for persons preparing to
serve, and persons who are already
serving, as interpreters for individuals
who are deaf and as interpreters for in-
dividuals who are deaf-blind in public
and private agencies, schools, and
other service-providing institutions.

(Authority: 29 U.S.C. 771a(f))

Subpart B [Reserved]

Subpart C—How Does One Apply
for an Award?

§ 396.20 What must be included in an
application?

Each applicant shall include in the
application—

(a) A description of the manner in
which the proposed interpreter train-
ing program will be developed and op-
erated during the five-year period fol-
lowing the award of the grant;

(b) A description of the geographical
area to be served by the project;

(c) A description of the applicant’s
capacity or potential for providing
training for interpreters for individuals

who are deaf and interpreters for indi-
viduals who are deaf-blind;

(d) An assurance that any interpreter
trained or retrained under this pro-
gram shall meet any minimum stand-
ards of competency that the Secretary
may establish;

(e) An assurance that the project
shall cooperate or coordinate its ac-
tivities, as appropriate, with the ac-
tivities of other projects funded under
this program; and

(f) The descriptions required in 34
CFR 385.45 with regard to the training
of individuals with disabilities, includ-
ing those from minority groups, for re-
habilitation careers.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 718b(b)(6), 777a(a)(5),
and 771a(f))

Subpart D—How Does the
Secretary Make an Award?

§ 396.30 How does the Secretary evalu-
ate an application?

(a) The Secretary evaluates applica-
tions under the procedures in 34 CFR
part 75.

(b) The Secretary evaluates each ap-
plication using selection criteria in
§ 396.31.

(c) In addition to the selection cri-
teria described in paragraph (b) of this
section, the Secretary evaluates each
application using—

(1) Selection criteria in 34 CFR 75.210;
(2) Selection criteria established

under 34 CFR 75.209; or
(3) A combination of selection cri-

teria established under 34 CFR 75.209
and selection criteria in 34 CFR 75.210.

(Authority: 29 U.S.C. 771a(f))

[62 FR 10406, Mar. 6, 1997]

§ 396.31 What additional selection cri-
teria are used under this program?

In addition to the criteria in 34 CFR
396.30(c), the Secretary uses the fol-
lowing additional selection criterion to
evaluate an application:

(a) Demonstrated relationships with
service providers and consumers. The
Secretary reviews each application to
determine the extent to which—
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(1) The proposed interpreter training
project was developed in consultation
with service providers;

(2) The training is appropriate to the
needs of both individuals who are deaf
and individuals who are deaf-blind and
to the needs of public and private agen-
cies that provide services to either in-
dividuals who are deaf or individuals
who are deaf-blind in the geographical
area to be served by the training
project;

(3) There is a working relationship
between the interpreter training
project and service providers; and

(4) There are opportunities for indi-
viduals who are deaf and individuals
who are deaf-blind to be involved in the
training project.

(Authority: 29 U.S.C. 771a(f))

[62 FR 10406, Mar. 6, 1997]

§ 396.32 What additional factors does
the Secretary consider in making
awards?

In addition to the selection criteria
listed in § 396.31 and 34 CFR 75.210, the

Secretary, in making awards under
this part, considers the geographical
distribution of projects throughout the
country, as appropriate, in order to
best carry out the purposes of this pro-
gram. To accomplish this, the Sec-
retary may in any fiscal year make
awards of regional or national scope.

(Authority: 29 U.S.C. 771a(f))

[59 FR 52220, Oct. 14, 1994, as amended at 62
FR 10406, Mar. 6, 1997]

§ 396.33 What priorities does the Sec-
retary apply in making awards?

The Secretary, in making awards
under this part, gives priority to public
or private nonprofit agencies or organi-
zations with existing programs that
have demonstrated their capacity for
providing interpreter training services.

(Authority: 29 U.S.C. 771a(f))

PARTS 397–399 [RESERVED]
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