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§ 664.33 What costs does the Secretary
pay?

(a) The Secretary pays only part of
the cost of a project funded under this
part. Other than travel costs, the Sec-
retary does not pay any of the costs for
project-related expenses within the
United States.

(b) The Secretary pays the cost of the
following—

(1) A maintenance stipend related to
the cost of living in the host country
or countries;

(2) Round-trip international travel;
(3) A local travel allowance for nec-

essary project-related transportation
within the country of study, exclusive
of the purchase of transportation
equipment;

(4) Purchase of project-related arti-
facts, books, and other teaching mate-
rials in the country of study;

(5) Rent for instructional facilities in
the country of study;

(6) Clerical and professional services
performed by resident instructional
personnel in the country of study; and

(7) Other expenses in the country of
study, if necessary for the project’s
success and approved in advance by the
Secretary.

(c) The Secretary may pay—
(1) Emergency medical expenses not

covered by a participant’s health and
accident insurance; and

(2) The costs of preparing and trans-
porting the remains of a participant
who dies during the term of a project
to his or her former home.

(Authority: 22 U.S.C. 2452(b)(6), 2454(e)(1))

Subpart D—What Conditions Must
Be Met by a Grantee?

§ 664.40 Can participation in a Ful-
bright-Hays Group Projects Abroad
be terminated?

(a) Participation may be terminated
only by the J. William Fulbright For-
eign Scholarship Board upon the rec-
ommendation of the Secretary.

(b) The Secretary may recommend a
termination of participation on the
basis of failure by the grantee to en-
sure that participants adhere to the
standards of conduct adopted by the J.

William Fulbright Foreign Scholarship
Board.

(Authority: 22 U.S.C. 2452(b)(6), 2456, and Pol-
icy Statements of the J. William Fulbright
Foreign Scholarship Board, 1990)

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

Subpart A—General

Sec.
668.1 Scope.
668.2 General definitions.
668.3 Reductions in the length of an aca-

demic year.
668.4 Payment period.
668.5–668.7 [Reserved]
668.8 Eligible program.
668.9 Relationship between clock hours and

semester, trimester, or quarter hours in
calculating Title IV, HEA program as-
sistance.

Subpart B—Standards for Participation in
Title IV, HEA Programs

668.11 Scope.
668.12 Application procedures.
668.13 Certification procedures.
668.14 Program participation agreement.
668.15 Factors of financial responsibility.
668.16 Standards of administrative capa-

bility.
668.17 Default reduction and prevention

measures.
668.18 [Reserved]
668.19 Financial aid transcript.
668.20 Limitations on remedial coursework

that is eligible for Title IV, HEA pro-
gram assistance.

668.21 Treatment of Federal Perkins Loan,
FSEOG, and Federal Pell Grant program
funds if the recipient withdraws, drops
out, or is expelled before his or her first
day of class.

668.22 Institutional refunds and repay-
ments.

668.23 Compliance audits and audited finan-
cial statements.

668.24 Record retention and examinations.
668.25 Contracts between an institution and

a third-party servicer.
668.26 End of an institution’s participation

in the Title IV, HEA programs.

Subpart C—Student Eligibility

668.31 Scope.
668.32 Student eligibility - general.
668.33 Citizenship and residency require-

ments.
668.34 Satisfactory progress.
668.35 Student debts under the HEA and to

the U.S.
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668.36 Social security number.
668.37 Selective Service registration.
668.38 Enrollment in telecommunications

and correspondence courses.
668.39 Study abroad programs.

Subpart D—Student Consumer Information
Services

668.41 Reporting and disclosure of informa-
tion.

668.42 Preparation and dissemination of ma-
terials.

668.43 Financial assistance information.
668.44 Institutional information.
668.45 Availability of employees for infor-

mation dissemination purposes.
668.46 Information on completion or gradua-

tion rates.
668.47 Institutional security policies and

crime statistics.
668.48 Report on athletic program participa-

tion rates and financial support data.
668.49 Report on completion or graduation

rates for student–athletes.

Subpart E—Verification of Student Aid
Application Information

668.51 General.
668.52 Definitions.
668.53 Policies and procedures.
668.54 Selection of applications for

verification.
668.55 Updating information.
668.56 Items to be verified.
668.57 Acceptable documentation.
668.58 Interim disbursements.
668.59 Consequences of a change in applica-

tion information.
668.60 Deadlines for submitting documenta-

tion and the consequences of failing to
provide documentation.

668.61 Recovery of funds.

Subpart F—Misrepresentation

668.71 Scope of special definitions.
668.72 Nature of educational program.
668.73 Nature of financial charges.
668.74 Employability of graduates.
668.75 Procedures.

Subpart G—Fine, Limitation, Suspension
and Termination Proceedings

668.81 Scope and special definitions.
668.82 Standard of conduct.
668.83 Emergency action.
668.84 Fine proceedings.
668.85 Suspension proceedings.
668.86 Limitation or termination pro-

ceedings.
668.87 Pre-hearing conference.
668.88 Hearing.
668.89 Authority and responsibilities of the

hearing official.

668.90 Initial and final decisions—Appeals.
668.91 Filing of requests for hearings and

appeals; confirmation of mailing and re-
ceipt dates.

668.92 Fines.
668.93 Limitation.
668.94 Termination.
668.95 Reimbursements, refunds, and offsets.
668.96 Reinstatement after termination.
668.97 Removal of limitation.
668.98 Interlocutory appeals to the Sec-

retary from rulings of a hearing official.

Subpart H—Appeal Procedures for Audit
Determinations and Program Review
Determinations

668.111 Scope and purpose.
668.112 Definitions.
668.113 Request for review.
668.114 Notification of hearing.
668.115 Prehearing conference.
668.116 Hearing.
668.117 Authority and responsibilities of the

hearing official.
668.118 Decision of the hearing official.
668.119 Appeal to the Secretary.
668.120 Decision of the Secretary.
668.121 Final decision of the Department.
668.122 Determination of filing, receipt, and

submission dates.
668.123 Collection.
668.124 Interlocutory appeals to the Sec-

retary from rulings of a hearing official.

Subpart I—Immigration-Status Confirmation

668.130 General.
668.131 Definitions.
668.132 Institutional determinations of eli-

gibility based on primary confirmation.
668.133 Conditions under which an institu-

tion shall require documentation and re-
quest secondary confirmation.

668.134 Institutional policies and procedures
for requesting documentation and receiv-
ing secondary confirmation.

668.135 Institutional procedures for com-
pleting secondary confirmation.

668.136 Institutional determinations of eli-
gibility based on INS responses to sec-
ondary confirmation requests.

668.137 Deadlines for submitting docu-
mentation and the consequences of fail-
ure to submit documentation.

668.138 Liability.
668.139 Recovery of payments and loan dis-

bursements to ineligible students.

Subpart J—Approval of Independently Ad-
ministered Tests; Specification of Pass-
ing Score; Approval of State Process

668.141 Scope.
668.142 Special definitions.
668.143 Approval of State tests or assess-

ments.
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668.144 Application for test approval.
668.145 Test approval procedures.
668.146 Criteria for approving tests.
668.147 Passing score.
668.148 Additional criteria for the approval

of certain tests.
668.149 Special provisions for the approval

of assessment procedures for special pop-
ulations for whom no tests are reason-
ably available.

668.150 Agreement between the Secretary
and a test publisher.

668.151 Administration of tests.
668.152 Administration of tests by assess-

ment centers.
668.153 Administration of tests for students

whose native language is not English or
for persons with disabilities.

668.154 Institutional accountability.
668.155 Transitional rule for the 1996–97

award year.
668.156 Approved State process.

Subpart K—Cash Management

668.161 Scope and purpose.
668.162 Requesting funds.
668.163 Maintaining and accounting for

funds.
668.164 Disbursing funds.
668.165 Notices and authorizations.
668.166 Excess cash.
668.167 FFEL Program funds.

Subpart L—Financial Responsibility

668.171 General.
668.172 Financial ratios.
668.173 Refund reserve standards.
668.174 Past performance.
668.175 Alternative standards and require-

ments.

APPENDIX A TO PART 668—FLOW CHARTS FOR
PROCEDURES FOR CALCULATING REFUNDS
UNDER § 668.22

APPENDIX B TO PART 668—STANDARDS FOR
AUDIT OF GOVERNMENTAL ORGANIZATIONS,
PROGRAMS, ACTIVITIES, AND FUNCTIONS
(GAO)

APPENDIX C TO PART 668—APPENDIX I, STAND-
ARDS FOR AUDIT OF GOVERNMENTAL ORGA-
NIZATIONS, PROGRAMS, ACTIVITIES, AND
FUNCTIONS (GAO)

APPENDIX D TO PART 668—DEFAULT REDUC-
TION MEASURES

APPENDIX E TO PART 668—CRIME DEFINITIONS
IN ACCORDANCE WITH THE FEDERAL BU-
REAU OF INVESTIGATION’S UNIFORM CRIME
REPORTING PROGRAM

APPENDIX F TO PART 668—RATIO METHOD-
OLOGY FOR PROPRIETARY INSTITUTIONS

APPENDIX G TO PART 668—RATIO METHOD-
OLOGY FOR PRIVATE NON-PROFIT INSTITU-
TIONS

AUTHORITY: 20 U.S.C. 1085, 1088, 1091, 1092,
1094, 1099c, and 1141, unless otherwise noted.

Subpart A—General

§ 668.1 Scope.

(a) This part establishes general rules
that apply to an institution that par-
ticipates in any student financial as-
sistance program authorized by Title
IV of the Higher Education Act of 1965,
as amended (Title IV, HEA program).
To the extent that an institution con-
tracts with a third-party servicer to
administer any aspect of the institu-
tion’s participation in any Title IV,
HEA program, the applicable rules in
this part also apply to that servicer.
An institution’s use of a third-party
servicer does not alter the institution’s
responsibility for compliance with the
rules in this part.

(b) As used in this part, an ‘‘institu-
tion’’ includes—

(1) An institution of higher education
as defined in 34 CFR 600.4;

(2) A proprietary institution of high-
er education as defined in 34 CFR 600.5;
and

(3) A postsecondary vocational insti-
tution as defined in 34 CFR 600.6.

(c) The Title IV, HEA programs in-
clude—

(1) The Federal Pell Grant Program
(20 U.S.C. 1070a et seq.; 34 CFR part 690);

(2) The National Early Intervention
Scholarship and Partnership (NEISP)
Program (20 U.S.C. 1070a–21 et seq.; 34
CFR part 693);

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG)
Program (20 U.S.C. 1070b et seq.; 34 CFR
parts 673 and 676);

(4) The State Student Incentive
Grant (SSIG) Program (20 U.S.C. 1070c
et seq.; 34 CFR part 692);

(5) The Federal Stafford Loan Pro-
gram (20 U.S.C. 1071 et seq.; 34 CFR part
682);

(6) The Federal PLUS Program (20
U.S.C. 1078–2; 34 CFR part 682);

(7) The Federal Consolidation Loan
Program (20 U.S.C. 1078–3; 34 CFR part
682);

(8) The Federal Work-Study (FWS)
Program (42 U.S.C. 2751 et seq.; 34 CFR
parts 673 and 675);

(9) The William D. Ford Federal Di-
rect Loan (Direct Loan) Program (20
U.S.C. 1087a et seq.; 34 CFR part 685);
and
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(10) The Federal Perkins Loan Pro-
gram (20 U.S.C. 1087aa et seq.; 34 CFR
parts 673 and 674).

(Authority: 20 U.S.C. 1070 et seq.)

[52 FR 45724, Dec. 1, 1987, as amended at 56
FR 36696, July 31, 1991; 59 FR 22418, Apr. 29,
1994; 61 FR 60396, Nov. 27, 1996; 63 FR 40623,
July 29, 1998]

§ 668.2 General definitions.
(a) The following definitions are con-

tained in the regulations for Institu-
tional Eligibility under the Higher
Education Act of 1965, as amended, 34
CFR part 600:

Accredited
Award year
Branch campus
Clock hour
Correspondence course
Educational program
Eligible institution
Federal Family Education Loan (FFEL) pro-

grams
Incarcerated student
Institution of higher education
Legally authorized
Nationally recognized accrediting agency
Nonprofit institution
One-year training program
Postsecondary vocational institution
Preaccredited
Proprietary institution of higher education
Recognized equivalent of a high school di-

ploma
Recognized occupation
Regular student
Secretary
State
Telecommunications course

(b) The following definitions apply to
all Title IV, HEA programs:

Academic year: (1) A period that be-
gins on the first day of classes and ends
on the last day of classes or examina-
tions and that is a minimum of 30
weeks (except as provided in § 668.3) of
instructional time during which, for an
undergraduate educational program, a
full-time student is expected to com-
plete at least—

(i) Twenty-four semester or trimester
hours or 36 quarter hours in an edu-
cational program whose length is
measured in credit hours; or

(ii) Nine hundred clock hours in an
educational program whose length is
measured in clock hours.

(2) For purposes of this definition—
(i) A week is a consecutive seven-day

period;

(ii)(A) For an educational program
using a semester, trimester, or quarter
system or an educational program
using clock hours, the Secretary con-
siders a week of instructional time to
be any week in which at least one day
of regularly scheduled instruction, ex-
aminations, or preparation for exami-
nations occurs; and

(B) For an educational program using
credit hours but not using a semester,
trimester, or quarter system, the Sec-
retary considers a week of instruc-
tional time to be any week in which at
least 12 hours of regularly scheduled
instruction, examinations, or prepara-
tion for examinations occurs; and

(iii) Instructional time does not in-
clude periods of orientation, coun-
seling, vacation, or other activity not
related to class preparation or exami-
nations.

(Authority: 20 U.S.C. 1088)

Campus-based programs: (1) The Fed-
eral Perkins Loan Program (34 CFR
parts 673 and 674);

(2) The Federal Work-Study (FWS)
Program (34 CFR parts 673 and 675); and

(3) The Federal Supplemental Edu-
cational Opportunity Grant (FSEOG)
Program (34 CFR parts 673 and 676).

Defense loan: A loan made before July
1, 1972, under Title II of the National
Defense Education Act of 1958.

(Authority: 20 U.S.C. 421–429)

Dependent student: Any student who
does not qualify as an independent stu-
dent (see Independent student).

Designated department official: An offi-
cial of the Department of Education to
whom the Secretary has delegated re-
sponsibilities indicated in this part.

Direct Loan Program loan: A loan
made under the William D. Ford Fed-
eral Direct Loan Program.

(Authority: 20 U.S.C. 1087a et seq.)

Direct PLUS Loan: A loan made under
the Federal Direct PLUS Program.

(Authority: 20 U.S.C. 1078–2 and 1087a et seq.)

Direct Subsidized Loan: A loan made
under the Federal Direct Stafford/Ford
Loan Program.

(Authority: 20 U.S.C. 1071 and 1087a et seq.)
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Direct Unsubsidized Loan: A loan
made under the Federal Direct Unsub-
sidized Stafford/Ford Loan Program.

(Authority: 20 U.S.C. 1087a et seq.)

Enrolled: The status of a student
who—

(1) Has completed the registration re-
quirements (except for the payment of
tuition and fees) at the institution that
he or she is attending; or

(2) Has been admitted into an edu-
cational program offered predomi-
nantly by correspondence and has sub-
mitted one lesson, completed by him or
her after acceptance for enrollment
and without the help of a representa-
tive of the institution.

Federal Consolidation Loan program:
The loan program authorized by Title
IV–B, section 428C, of the HEA that en-
courages the making of loans to bor-
rowers for the purpose of consolidating
their repayment obligations, with re-
spect to loans received by those bor-
rowers, under the Federal Insured Stu-
dent Loan (FISL) Program as defined
in 34 CFR part 682, the Federal Stafford
Loan, Federal PLUS (as in effect before
October 17, 1986), Federal Consolidation
Loan, Federal SLS, ALAS (as in effect
before October 17, 1986), Federal Direct
Student Loan, and Federal Perkins
Loan programs, and under the Health
Professions Student Loan (HPSL) Pro-
gram authorized by subpart II of part C
of Title VII of the Public Health Serv-
ice Act, for parent Federal PLUS bor-
rowers whose loans were made after
October 17, 1986, and for Higher Edu-
cation Assistance Loans (HEAL) au-
thorized by subpart I of part A of Title
VII of the Public Health Services Act.

(Authority: 20 U.S.C. 1078–3)

Federal Direct PLUS Program: A loan
program authorized by Title IV, Part D
of the HEA that is one of the compo-
nents of the Direct Loan Program. The
Federal Direct PLUS Program provides
loans to parents of dependent students
attending schools that participate in
the Direct Loan Program. The bor-
rower is responsible for the interest
that accrues during any period.

(Authority: 20 U.S.C. 10782 and 1087a et seq.)

Federal Direct Stafford/Ford Loan Pro-
gram: A loan program authorized by
Title IV, Part D of the HEA that is one

of the components of the Direct Loan
Program. The Federal Direct Stafford/
Ford Loan Program provides loans to
undergraduate, graduate, and profes-
sional students attending schools that
participate in the Direct Loan Pro-
gram. The Secretary subsidizes the in-
terest while the borrower is in an in-
school, grace, or deferment period.

(Authority: 20 U.S.C. 1071 and 1087a et seq.)

Federal Direct Unsubsidized Stafford/
Ford Loan Program: A loan program au-
thorized by Title IV, Part D of the HEA
that is one of the components of the
Direct Loan Program. The Federal Di-
rect Unsubsidized Stafford/Ford Loan
Program provides loans to under-
graduate, graduate, and professional
students attending schools that par-
ticipate in the Direct Loan Program.
The borrower is responsible for the in-
terest that accrues during any period.

(Authority: 20 U.S.C. 1087a et seq.)

Federal Pell Grant Program: The grant
program authorized by Title IV–A–1 of
the HEA.

(Authority: 20 U.S.C. 1070a)

Federal Perkins loan: A loan made
under Title IV–E of the HEA to cover
the cost of attendance for a period of
enrollment beginning on or after July
1, 1987, to an individual who on July 1,
1987, had no outstanding balance of
principal or interest owing on any loan
previously made under Title IV–E of
the HEA.

(Authority: 20 U.S.C. 1087aa et seq.)

Federal Perkins Loan program: The
student loan program authorized by
Title IV–E of the HEA after October 16,
1986. Unless otherwise noted, as used in
this part, the Federal Perkins Loan
Program includes the National Direct
Student Loan Program and the Na-
tional Defense Student Loan Program.

(Authority: 20 U.S.C. 1087aa–1087ii)

Federal PLUS loan: A loan made
under the Federal PLUS Program.

(Authority: 20 U.S.C. 1078–2)

Federal PLUS program: The loan pro-
gram authorized by Title IV–B, section
428B, of the HEA, that encourages the
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making of loans to parents of depend-
ent undergraduate students. Before Oc-
tober 17, 1986, the PLUS Program also
provided for making loans to graduate,
professional, and independent under-
graduate students. Before July 1, 1993,
the PLUS Program also provided for
making loans to parents of dependent
graduate students.

(Authority: 20 U.S.C. 1078–2)

Federal SLS loan: A loan made under
the Federal SLS Program.

(Authority: 20 U.S.C. 1078–1)

Federal Stafford loan: A loan made
under the Federal Stafford Loan Pro-
gram.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Stafford Loan program: The
loan program authorized by Title IV–B
(exclusive of sections 428A, 428B, and
428C) that encourages the making of
subsidized Federal Stafford and unsub-
sidized Federal Stafford loans as de-
fined in 34 CFR part 682 to under-
graduate, graduate, and professional
students.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Supplemental Educational Op-
portunity Grant (FSEOG) program: The
grant program authorized by Title IV–
A–2 of the HEA.

(Authority: 20 U.S.C. 1070b et seq.)

Federal Supplemental Loans for Stu-
dents (Federal SLS) program: The loan
program (formerly called the ALAS
Program) authorized by Title IV–B,
section 428A, of the HEA that encour-
ages the making of loans to graduate,
professional, independent under-
graduate, and certain dependent under-
graduate students.

(Authority: 20 U.S.C. 1078–1)

Federal Work Study (FWS) program:
The part-time employment program
for students authorized by Title IV–C
of the HEA.

(Authority: 42 U.S.C. 2751–2756b)

FFELP loan: A loan made under the
FFEL programs.

(Authority: 20 U.S.C. 1071 et seq.)

Full-time student: An enrolled student
who is carrying a full-time academic
workload (other than by correspond-
ence) as determined by the institution
under a standard applicable to all stu-
dents enrolled in a particular edu-
cational program. The student’s work-
load may include any combination of
courses, work, research, or special
studies that the institution considers
sufficient to classify the student as a
full-time student. However, for an un-
dergraduate student, an institution’s
minimum standard must equal or ex-
ceed one of the following minimum re-
quirements:

(1) Twelve semester hours or 12 quar-
ter hours per academic term in an edu-
cational program using a semester, tri-
mester, or quarter system.

(2) Twenty-four semester hours or 36
quarter hours per academic year for an
educational program using credit hours
but not using a semester, trimester, or
quarter system, or the prorated equiva-
lent for a program of less than one aca-
demic year.

(3) Twenty-four clock hours per week
for an educational program using clock
hours.

(4) In an educational program using
both credit and clock hours, any com-
bination of credit and clock hours
where the sum of the following frac-
tions is equal to or greater than one:

(i) For a program using a semester,
trimester, or quarter system—

Number of credit hours per term clock hours per week

2412
+ Number of 

(ii) For a program not using a semes-
ter, trimester, or quarter system—
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Number of semester or trimester
hours per academic year

quarter 
hours per academic year

36

Number of clock
hours per week

24 24
+ +

Number of 

(5) A series of courses or seminars
that equals 12 semester hours or 12
quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative
education program in which the
amount of work performed is equiva-
lent to the academic workload of a
full-time student.

HEA: The Higher Education Act of
1965, as amended.

(Authority: 20 U.S.C. 1070 et seq.)

Independent student: A student who
qualifies as an independent student
under section 480(d) of the HEA.

(Authority: 20 U.S.C. 1087vv)

Initiating official: The designated de-
partment official authorized to begin
an emergency action under 34 CFR
668.83.

National Defense Student Loan pro-
gram: The student loan program au-
thorized by Title II of the National De-
fense Education Act of 1958.

(Authority: 20 U.S.C. 421–429)

National Direct Student Loan (NDSL)
program: The student loan program au-
thorized by Title IV–E of the HEA be-
tween July 1, 1972, and October 16, 1986.

(Authority: 20 U.S.C. 1087aa–1087ii)

National Early Intervention Scholarship
and Partnership (NEISP) program: The
scholarship program authorized by
Chapter 2 of subpart 1 of Title IV–A of
the HEA.

(Authority: 20 U.S.C. 1070a–21 et seq.)

One-third of an academic year: A pe-
riod that is at least one-third of an
academic year as determined by an in-
stitution. At a minimum, one-third of
an academic year must be a period that
begins on the first day of classes and
ends on the last day of classes or ex-
aminations and is a minimum of 10
weeks of instructional time during
which, for an undergraduate edu-
cational program, a full-time student
is expected to complete at least 8 se-

mester or trimester hours or 12 quarter
hours in an educational program whose
length is measured in credit hours or
300 clock hours in an educational pro-
gram whose length is measured in
clock hours. For an institution whose
academic year has been reduced under
§ 668.3, one-third of an academic year is
the pro-rated equivalent, as measured
in weeks and credit or clock hours, of
at least one-third of the institution’s
academic year.

(Authority: 20 U.S.C. 1088)

Output document: The Student Aid
Report (SAR), Electronic Student Aid
Report (ESAR), or other document or
automated data generated by the De-
partment of Education’s central proc-
essing system or Multiple Data Entry
processing system as the result of the
processing of data provided in a Free
Application for Federal Student Aid
(FAFSA).

Parent: A student’s biological or
adoptive mother or father. A parent
also includes a student’s legal guardian
who has been appointed by a court and
who is specifically required by the
court to use his or her own resources to
support the student.

Participating institution: An eligible
institution that meets the standards
for participation in Title IV, HEA pro-
grams in subpart B and has a current
program participation agreement with
the Secretary.

Show-cause official: The designated
department official authorized to con-
duct a show-cause proceeding for an
emergency action under 34 CFR 668.83.

State Student Incentive Grant (SSIG)
program: The grant program authorized
by Title IV–A–3 of the HEA.

(Authority: 20 U.S.C. 1070c et seq.)

Third-party servicer: (1) An individual
or a State, or a private, profit or non-
profit organization that enters into a
contract with an eligible institution to
administer, through either manual or
automated processing, any aspect of
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the institution’s participation in any
Title IV, HEA program. The Secretary
considers administration of participa-
tion in a Title IV, HEA program to—

(i) Include performing any function
required by any statutory provision of
or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA, such as, but not
restricted to—

(A) Processing student financial aid
applications;

(B) Performing need analysis;
(C) Determining student eligibility

and related activities;
(D) Certifying loan applications;
(E) Processing output documents for

payment to students;
(F) Receiving, disbursing, or deliv-

ering Title IV, HEA program funds, ex-
cluding lock-box processing of loan
payments and normal bank electronic
fund transfers;

(G) Conducting activities required by
the provisions governing student con-
sumer information services in subpart
D of this part;

(H) Preparing and certifying requests
for advance or reimbursement funding;

(I) Loan servicing and collection;
(J) Preparing and submitting notices

and applications required under 34 CFR
part 600 and subpart B of this part; and

(K) Preparing a Fiscal Operations Re-
port and Application to Participate
(FISAP);

(ii) Exclude the following functions—
(A) Publishing ability-to-benefit

tests;
(B) Performing functions as a Mul-

tiple Data Entry Processor (MDE);
(C) Financial and compliance audit-

ing;
(D) Mailing of documents prepared by

the institution;
(E) Warehousing of records; and
(F) Providing computer services or

software; and
(iii) Notwithstanding the exclusions

referred to in paragraph (1)(ii) of this
definition, include any activity com-
prised of any function described in
paragraph (1)(i) of this definition.

(2) For purposes of this definition, an
employee of an institution is not a

third-party servicer. The Secretary
considers an individual to be an em-
ployee if the individual—

(i) Works on a full-time, part-time,
or temporary basis;

(ii) Performs all duties on site at the
institution under the supervision of the
institution;

(iii) Is paid directly by the institu-
tion;

(iv) Is not employed by or associated
with a third-party servicer; and

(v) Is not a third-party servicer for
any other institution.

(Authority: 20 U.S.C. 1088)

Two-thirds of an academic year: A pe-
riod that is at least two-thirds of an
academic year as determined by an in-
stitution. At a minimum, two-thirds of
an academic year must be a period that
begins on the first day of classes and
ends on the last day of classes or ex-
aminations and is a minimum of 20
weeks of instructional time during
which, for an undergraduate edu-
cational program, a full-time student
is expected to complete at least 16 se-
mester or trimester hours or 24 quarter
hours in an educational program whose
length is measured in credit hours or
600 clock hours in an educational pro-
gram whose length is measured in
clock hours. For an institution whose
academic year has been reduced under
§ 668.3, two-thirds of an academic year
is the pro-rated equivalent, as meas-
ured in weeks and credit or clock
hours, of at least two-thirds of the in-
stitution’s academic year.

(Authority: 20 U.S.C. 1088)

U.S. citizen or national: (1) A citizen of
the United States; or

(2) A person defined in the Immigra-
tion and Nationality Act, 8 U.S.C.
1101(a)(22), who, though not a citizen of
the United States, owes permanent al-
legiance to the United States.

(Authority: 8 U.S.C. 1101)

Valid institutional student information
report (valid ISIR): A valid institutional
student information report as defined
in 34 CFR 690.2 for purposes of the Fed-
eral Pell Grant Program.

Valid student aid report (valid SAR): A
valid student aid report (valid SAR) as

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00374 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



375

Off. of Postsecondary Educ., Education § 668.3

defined in 34 CFR 690.2 for purposes of
the Federal Pell Grant Program.

(Authority: 20 U.S.C. 1070 et seq., unless oth-
erwise noted)

William D. Ford Federal Direct Loan
(Direct Loan) Program: The loan pro-
gram authorized by Title IV, Part D of
the HEA.

(Authority: 20 U.S.C. 1087a et seq.)

[59 FR 22418, Apr. 29, 1994, as amended at 59
FR 61178, Nov. 29, 1994; 60 FR 61809, Dec. 1,
1995; 61 FR 60396, Nov. 27, 1996; 63 FR 40623,
July 29, 1998]

§ 668.3 Reductions in the length of an
academic year.

(a) General. (1) An institution that
provides at least a 2-year or 4-year edu-
cational program for which the institu-
tion awards an associate or bacca-
laureate degree, respectively, may re-
quest the Secretary to reduce the min-
imum period of instructional time of
the academic year for any of the insti-
tution’s educational programs to not
less than 26 weeks.

(2) The institution must submit its
request to the Secretary in writing and
must include in the request—

(i) Identification of each educational
program for which the institution re-
quests a reduction and the requested
length of its academic year, in weeks of
instructional time, for that edu-
cational program. The requested length
for its academic year may not be less
than 26 weeks of instructional time;

(ii) Information demonstrating that
the institution satisfies the require-
ments of this section; and

(iii) Any other information that the
Secretary may require to determine
whether to grant the request.

(b) Transition period for institutions
participating in at least one Title IV, HEA
program on the effective date of this sec-
tion. The Secretary grants, for a period
not to exceed 2 years from the effective
date of this section, the request of an
institution participating in at least
one Title IV, HEA program on the ef-
fective date of this section for a reduc-
tion in the minimum period of instruc-
tional time of the academic year if the
institution—

(1) Satisfies the requirements of
paragraph (a) of this section;

(2) Has an academic year of less than
30 weeks of instructional time on the
effective date of these regulations;

(3) Demonstrates that the institution
awards, disburses, and delivers, and has
since July 23, 1992, awarded, disbursed,
and delivered, Title IV, HEA program
funds in accordance with the definition
of academic year in section 481(d) of
the HEA; and

(4) Demonstrates that the institution
is in the process of changing to a min-
imum of a 30-week academic year.

(c) Longterm reduction. (1) The Sec-
retary may grant the request of any in-
stitution that satisfies the require-
ments of paragraph (a) of this section
for a longterm reduction in the min-
imum period of instructional time of
the academic year. In making this de-
termination, the Secretary considers
circumstances including, but not lim-
ited to:

(i) A demonstration to the satisfac-
tion of the Secretary by the institution
of unique circumstances that justify
granting the request;

(ii) In the case of a participating in-
stitution, demonstration that the in-
stitution awards, disburses, and deliv-
ers, and has since July 23, 1992, award-
ed, disbursed, and delivered, Title IV,
HEA program funds in accordance with
the definition of academic year in sec-
tion 481(d) of the HEA;

(iii) Approval of the institution’s na-
tionally recognized accrediting agency
or State body that legally authorizes
the institution to provide postsec-
ondary education, including specific re-
view and approval of the length of the
academic year for each educational
program offered at the institution; and

(iv) The number of hours of attend-
ance and other coursework that a full-
time student is required to complete in
the academic year for each of the insti-
tution’s educational programs.

(2) An institution that is granted a
reduction in the minimum of 30 weeks
of instructional time for an academic
year in accordance with paragraph
(c)(1) of this section and that wishes to
continue to use a reduced number of
weeks of instructional time must re-
apply to the Secretary for a reduction
whenever the institution is required to
apply to continue to participate in a
Title IV, HEA program.
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(d) An institution may demonstrate
compliance with paragraphs (b)(3) and
(c)(1)(ii) of this section by making ar-
rangements that are satisfactory to
the Secretary to repay any overawards
that resulted from the improper award-
ing, disbursing, or delivering of Title
IV, HEA program funds.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1088)

[59 FR 22421, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61178, Nov. 29,
1994; 60 FR 42408, Aug. 15, 1995]

§ 668.4 Payment period.

(a) Payment period for an eligible pro-
gram that has academic terms and meas-
ures progress in credit hours. For a stu-
dent enrolled in an eligible program
that is offered in semesters, trimesters,
quarters, or other academic terms and
measures progress in credit hours, the
payment period is the semester, tri-
mester, quarter, or other academic
term.

(b) Payment periods for an eligible pro-
gram that measures progress in credit
hours and does not have academic terms
or measures progress in clock hours. (1)
For a student enrolled in an eligible
program that is one academic year or
less in length—

(i) The first payment period is the pe-
riod of time in which the student com-
pletes the first half of the program as
measured in credit or clock hours; and

(ii) The second payment period is the
period of time in which the student
completes the second half of the pro-
gram as measured in credit or clock
hours.

(2) For a student enrolled in an eligi-
ble program that is more than one aca-
demic year in length—

(i) For the first academic year and
any subsequent full academic year as
measured in credit or clock hours—

(A) The first payment period is the
period of time in which the student
completes the first half of the aca-
demic year as measured in credit or
clock hours; and

(B) The second payment period is the
period of time in which the student
completes the second half of that aca-
demic year;

(ii) For any remaining portion of an
eligible program that is more than one-
half an academic year but less than a
complete academic year—

(A) The first payment period is the
period of time in which a student com-
pletes the first half of the remaining
portion of the eligible program as
measured in credit or clock hours; and

(B) The second payment period is the
period of time in which the student
completes the remainder of the eligible
program; and

(iii) For any remaining portion of an
eligible program that is not more than
half an academic year as measured in
credit or clock hours, the payment pe-
riod is the remainder of that eligible
program.

(3) For purposes of paragraphs (b)(1)
and (b)(2) of this section, if a student is
enrolled in an eligible program that
measures progress in credit hours and
the student cannot earn half the credit
hours in the program under paragraph
(b)(1) of this section or half of the re-
maining portion of the eligible pro-
gram under paragraph (b)(2)(i) and
(b)(2)(ii) of this section until after the
calendar midpoint between the first
and last scheduled days of class, the
second payment period begins on the
later of—

(i) The calendar midpoint between
the first and last scheduled days of
class of the program or academic year;
or

(ii) The date, as determined by the
institution, that the student has com-
pleted half of the academic
coursework.

(4) If, in an academic year, in a pro-
gram of less than an academic year, or
in the remaining portion of an eligible
program under paragraph (b)(2) of this
section, an institution chooses to have
more than two payment periods, the
rules in paragraphs (b)(1) through (b)(3)
of this section are modified to reflect
the increased number of payment peri-
ods. For example, if an institution
chooses to have three payment periods
in an academic year, each payment pe-
riod must correspond to one-third of
the academic year.

(Authority: 20 U.S.C. 1070 et seq.)

[61 FR 60602, Nov. 29, 1996]
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§§ 668.5–668.7 [Reserved]

§ 668.8 Eligible program.

(a) General. An eligible program is an
educational program that—

(1) Is provided by a participating in-
stitution; and

(2) Satisfies the other relevant re-
quirements contained in this section.

(b) Definitions. For purposes of this
section—

(1) The Secretary considers the
‘‘equivalent of an associate degree’’ to
be—

(i) An associate degree; or
(ii) The successful completion of at

least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree and qualifies a student for
admission into the third year of a
bachelor’s degree program;

(2) A week is a consecutive seven-day
period; and

(3)(i) For an educational program
using a semester, trimester, or quarter
system or an educational program
using clock hours, the Secretary con-
siders a week of instruction to be any
week in which at least one day of regu-
larly scheduled instruction, examina-
tions, or preparation for examinations
occurs; or

(ii) For an educational program using
credit hours but not using a semester,
trimester, or quarter system, the Sec-
retary considers a week of instruction
to be any week in which at least 12
hours of regularly scheduled instruc-
tion, examinations, or preparation for
examinations occurs; and

(4) Instruction does not include peri-
ods of orientation, counseling, vaca-
tion, or other activity not related to
class preparation or examinations.

(c) Institution of higher education. An
eligible program provided by an insti-
tution of higher education must—

(1) Lead to an associate, bachelor’s,
professional, or graduate degree;

(2) Be at least a two-academic-year
program that is acceptable for full
credit toward a bachelor’s degree; or

(3) Be at least a one-academic-year
training program that leads to a cer-
tificate, degree, or other recognized
educational credential and that pre-
pares a student for gainful employment
in a recognized occupation.

(d) Proprietary institution of higher
education and postsecondary vocational
institution. An eligible program pro-
vided by a proprietary institution of
higher education or postsecondary vo-
cational institution—

(1)(i) Must require a minimum of 15
weeks of instruction, beginning on the
first day of classes and ending on the
last day of classes or examinations;

(ii) Must be at least 600 clock hours,
16 semester or trimester hours, or 24
quarter hours;

(iii) Must provide undergraduate
training that prepares a student for
gainful employment in a recognized oc-
cupation; and

(iv) May admit as regular students
persons who have not completed the
equivalent of an associate degree;

(2) Must—
(i) Require a minimum of 10 weeks of

instruction, beginning on the first day
of classes and ending on the last day of
classes or examinations;

(ii) Be at least 300 clock hours, 8 se-
mester or trimester hours, or 12 quar-
ter hours;

(iii) Provide training that prepares a
student for gainful employment in a
recognized occupation; and

(iv)(A) Be a graduate or professional
program; or

(B) Admit as regular students only
persons who have completed the equiv-
alent of an associate degree; or

(3) For purposes of the FFEL and Di-
rect Loan programs only, must—

(i) Require a minimum of 10 weeks of
instruction, beginning on the first day
of classes and ending on the last day of
classes or examinations;

(ii) Be at least 300 clock hours but
less than 600 clock hours;

(iii) Provide undergraduate training
that prepares a student for gainful em-
ployment in a recognized occupation;

(iv) Admit as regular students some
persons who have not completed the
equivalent of an associate degree; and

(v) Satisfy the requirements of para-
graph (e) of this section.

(e) Qualitative factors. (1) An edu-
cational program that satisfies the re-
quirements of paragraphs (d)(3)(i)
through (iv) of this section qualifies as
an eligible program only if—

(i) The program has a substantiated
completion rate of at least 70 percent,
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as calculated under paragraph (f) of
this section;

(ii) The program has a substantiated
placement rate of at least 70 percent,
as calculated under paragraph (g) of
this section;

(iii) The number of clock hours pro-
vided in the program does not exceed
by more than 50 percent the minimum
number of clock hours required for
training in the recognized occupation
for which the program prepares stu-
dents, as established by the State in
which the program is offered, if the
State has established such a require-
ment, or as established by any Federal
agency; and

(iv) The program has been in exist-
ence for at least one year. The Sec-
retary considers an educational pro-
gram to have been in existence for at
least one year only if an institution
has been legally authorized to provide,
and has continuously provided, the pro-
gram during the 12 months (except for
normal vacation periods and, at the
discretion of the Secretary, periods
when the institution closes due to a
natural disaster that directly affects
the institution or the institution’s stu-
dents) preceding the date on which the
institution applied for eligibility for
that program.

(2) An institution shall substantiate
the calculation of its completion and
placement rates by having the certified
public accountant who prepares its
audit report required under § 668.23 re-
port on the institution’s calculation
based on performing an attestation en-
gagement in accordance with the
Statements on Standards for Attesta-
tion Engagements of the American In-
stitute of Certified Public Accountants
(AICPA).

(f) Calculation of completion rate. An
institution shall calculate its comple-
tion rate for an educational program
for any award year as follows:

(1) Determine the number of regular
students who were enrolled in the pro-
gram during the award year.

(2) Subtract from the number of stu-
dents determined under paragraph (f)(1)
of this section, the number of regular
students who, during that award year,
withdrew from, dropped out of, or were
expelled from the program and were
entitled to and actually received, in a

timely manner in accordance with
§ 668.22(j)(4), a refund of 100 percent of
their tuition and fees (less any per-
mitted administrative fee) under the
institution’s refund policy.

(3) Subtract from the total obtained
under paragraph (f)(2) of this section
the number of students who were en-
rolled in the program at the end of that
award year.

(4) Determine the number of regular
students who, during that award year,
received within 150 percent of the pub-
lished length of the educational pro-
gram the degree, certificate, or other
recognized educational credential
awarded for successfully completing
the program.

(5) Divide the number determined
under paragraph (f)(4) of this section by
the total obtained under paragraph
(f)(3) of this section.

(g) Calculation of placement rate. (1)
An institution shall calculate its place-
ment rate for an educational program
for any award year as follows:

(i) Determine the number of students
who, during the award year, received
the degree, certificate, or other recog-
nized educational credential awarded
for successfully completing the pro-
gram.

(ii) Of the total obtained under para-
graph (g)(1)(i) of this section, deter-
mine the number of students who,
within 180 days of the day they re-
ceived their degree, certificate, or
other recognized educational creden-
tial, obtained gainful employment in
the recognized occupation for which
they were trained or in a related com-
parable recognized occupation and, on
the date of this calculation, are em-
ployed, or have been employed, for at
least 13 weeks following receipt of the
credential from the institution.

(iii) Divide the number of students
determined under paragraph (g)(1)(ii) of
this section by the total obtained
under paragraph (g)(1)(i) of this sec-
tion.

(2) An institution shall document
that each student described in para-
graph (g)(1)(ii) of this section obtained
gainful employment in the recognized
occupation for which he or she was
trained or in a related comparable rec-
ognized occupation. Examples of satis-
factory documentation of a student’s
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gainful employment include, but are
not limited to—

(i) A written statement from the stu-
dent’s employer;

(ii) Signed copies of State or Federal
income tax forms; and

(iii) Written evidence of payments of
Social Security taxes.

(h) Eligibility for Federal Pell Grant
and FSEOG programs. In addition to
satisfying other relevant provisions of
this section, an educational program
qualifies as an eligible program for
purposes of the Federal Pell Grant or
FSEOG Program only if the edu-
cational program is an undergraduate
program.

(i) Flight training. In addition to sat-
isfying other relevant provisions of
this section, for a program of flight
training to be an eligible program, it
must have a current valid certification
from the Federal Aviation Administra-
tion.

(j) English as a second language (ESL).
(1) In addition to satisfying the rel-
evant provisions of this section, an
educational program that consists sole-
ly of instruction in ESL qualifies as an
eligible program if—

(i) The institution admits to the pro-
gram only students who the institution
determines need the ESL instruction
to use already existing knowledge,
training, or skills; and

(ii) The program leads to a degree,
certificate, or other recognized edu-
cational credential.

(2) An institution shall document its
determination that ESL instruction is
necessary to enable each student en-
rolled in its ESL program to use al-
ready existing knowledge, training, or
skills with regard to the students that
it admits to its ESL program under
paragraph (j)(1)(i) of this section.

(3) An ESL program that qualifies as
an eligible program under this para-
graph is eligible for purposes of the
Federal Pell Grant Program only.

(k) Undergraduate educational program
in credit hours. If an institution offers
an undergraduate educational program
in credit hours, the institution must
use the formula contained in paragraph
(l) of this section to determine whether
that program satisfies the require-
ments contained in paragraph (c)(3) or
(d) of this section, and the number of

credit hours in that educational pro-
gram for purposes of the Title IV, HEA
programs, unless—

(1) The program is at least two aca-
demic years in length and provides an
associate degree, a bachelor’s degree, a
professional degree, or an equivalent
degree as determined by the Secretary;
or

(2) Each course within the program is
acceptable for full credit toward that
institution’s associate degree, bach-
elor’s degree, professional degree, or
equivalent degree as determined by the
Secretary, provided that the institu-
tion’s degree requires at least two aca-
demic years of study.

(l) Formula. For purposes of deter-
mining whether a program described in
paragraph (k) of this section satisfies
the requirements contained in para-
graph (c)(3) or (d) of this section, and
the number of credit hours in that edu-
cational program with regard to the
Title IV, HEA programs—

(1) A semester hour must include at
least 30 clock hours of instruction;

(2) A trimester hour must include at
least 30 clock hours of instruction; and

(3) A quarter hour must include at
least 20 hours of instruction.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1070a, 1070b, 1070c–
1070c–2, 1085, 1087aa–1087hh, 1088, 1091, and
1141; 42

[59 FR 22421, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29,
1994; 60 FR 42408, Aug. 15, 1995; 63 FR 40623,
July 29, 1998]

§ 668.9 Relationship between clock
hours and semester, trimester, or
quarter hours in calculating Title
IV, HEA program assistance.

(a) In determining the amount of
Title IV, HEA program assistance that
a student who is enrolled in a program
described in § 668.8(k) is eligible to re-
ceive, the institution shall apply the
formula contained in § 668.8(l) to deter-
mine the number of semester, tri-
mester, or quarter hours in that pro-
gram, if the institution measures aca-
demic progress in that program in se-
mester, trimester, or quarter hours.

(b) Notwithstanding paragraph (a) of
this section, a public or private non-
profit hospital-based school of nursing
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that awards a diploma at the comple-
tion of the school’s program of edu-
cation is not required to apply the for-
mula contained in § 668.8(l) to deter-
mine the number of semester, tri-
mester, or quarter hours in that pro-
gram for purposes of calculating Title
IV, HEA program assistance.

(Authority: 20 U.S.C. 1082, 1085, 1088, 1091,
1141)

[59 FR 61179, Nov. 29, 1994]

Subpart B—Standards for Partici-
pation in Title IV, HEA Pro-
grams

SOURCE: 52 FR 45727, Dec. 1, 1987, unless
otherwise noted.

§ 668.11 Scope.
(a) This subpart establishes stand-

ards that an institution must meet in
order to participate in any Title IV,
HEA program.

(b) Noncompliance with these stand-
ards by an institution already partici-
pating in any Title IV, HEA program
or with applicable standards in this
subpart by a third-party servicer that
contracts with the institution may
subject the institution or servicer, or
both, to proceedings under subpart G of
this part. These proceedings may lead
to any of the following actions:

(1) An emergency action.
(2) The imposition of a fine.
(3) The limitation, suspension, or ter-

mination of the participation of the in-
stitution in a Title IV, HEA program.

(4) The limitation, suspension, or ter-
mination of the eligibility of the
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV,
HEA program.

(Authority: 20 U.S.C. 1094)

[59 FR 22423, Apr. 29, 1994]

§ 668.12 Application procedures.
(a) Applications for initial participa-

tion. An institution that wishes to par-
ticipate in a Title IV, HEA program
must first apply to the Secretary for a
certification that the institution meets
the standards in this subpart.

(b) Applications for continued partici-
pation. A participating institution

must apply to the Secretary for a cer-
tification that the institution con-
tinues to meet the standards in this
subpart upon the request of the Sec-
retary or if the institution wishes to—

(1) Continue to participate in a Title
IV, HEA program beyond the scheduled
expiration of the institution’s current
period of participation in the program;

(2) Include in the institution’s par-
ticipation in a Title IV, HEA pro-
gram—

(i) A branch campus that is not cur-
rently included in the institution’s par-
ticipation in the program; or

(ii) Another location that is not cur-
rently included in the institution’s par-
ticipation in the program, if the Sec-
retary requires the institution to apply
for certification under paragraph (c) of
this section;

(3) Reestablish participation in a
Title IV, HEA program following a
change in ownership that results in a
change in control according to the pro-
visions of 34 CFR part 600.

(c) Notification and application require-
ments for additional locations. (1) A par-
ticipating institution must notify the
Secretary, in writing, if the institution
wishes to—

(i) Include in its participation in a
Title IV, HEA program a location that
is not currently included in the institu-
tion’s participation in the program and
that offers at least 50 percent of an
educational program; or

(ii) Continue to include in its partici-
pation in a Title IV, HEA program a lo-
cation that—

(A) Offers at least 50 percent, but less
than 100 percent, of an educational pro-
gram; and

(B) Has changed its name, location,
or address.

(2) The Secretary considers the sub-
mission of the required notification
under 34 CFR 600.30 with respect to
that location to satisfy the notifica-
tion requirement of this paragraph.

(3) The Secretary may require the in-
stitution to apply for a certification
that the institution continues to meet
the requirements of this subpart.

(d) Notification and application require-
ments for changes in name, location, or
address. (1) A participating institution
must notify the Secretary, in writing,
if the institution wishes to continue to

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00380 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



381

Off. of Postsecondary Educ., Education § 668.13

participate in a Title IV, HEA program
following a change in name, location,
or address of the institution or con-
tinue to include in the institution’s
participation—

(i) A branch campus that has changed
its name, location, or address; or

(ii) Another location that has
changed its name, location, or address
if that location offers 100 percent of an
educational program.

(2) The Secretary considers the sub-
mission of the required notification
under 34 CFR 600.30 with respect to
that location to satisfy the notifica-
tion requirement of this paragraph.

(e) Required forms and information. An
institution that applies for participa-
tion under paragraph (a) or (b) of this
section must—

(1) Apply on the form prescribed by
the Secretary; and

(2) Provide all the information and
documentation requested by the Sec-
retary to certify that the institution
meets the standards of this subpart.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1099c)

[59 FR 22423, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29,
1994]

§ 668.13 Certification procedures.

(a) Requirements for certification. The
Secretary certifies that an institution
meets the standards of this subpart
only if—

(1) The institution is an eligible in-
stitution;

(2) The institution meets the stand-
ards of this subpart;

(3) Each branch campus to be in-
cluded in the institution’s participa-
tion meets the applicable standards of
this subpart; and

(4)(i) Except as provided in paragraph
(a)(4)(ii) of this section, in the case of
an institution seeking to participate
for the first time in the Federal Pell
Grant Program, the campus-based pro-
grams, the Direct Loan Program, or
the FFEL Program, the institution re-
quires the following individuals to
complete Title IV, HEA program train-
ing provided or approved by the Sec-
retary:

(A) The individual designated by the
institution under § 668.16(b)(1).

(B)(1) In the case of a for-profit insti-
tution, the chief administrator of the
institution; or

(2) In the case of an institution other
than a for-profit institution, the chief
administrator of the institution, or an-
other administrative official of the in-
stitution designated by the chief ad-
ministrator.

(ii) If either one of the two individ-
uals who is otherwise required to com-
plete training under paragraph (a)(4)(i)
of this section has previously com-
pleted Title IV, HEA program training
provided or approved by the Secretary,
the institution may elect to request an
on-site Title IV, HEA program certifi-
cation review by the Secretary instead
of requiring that individual to com-
plete again the Title IV, HEA program
training provided or approved by the
Secretary.

(iii) An institution may not begin
participation in the applicable Title
IV, HEA program or programs—

(A) In the case of an institution that
requires individuals to complete train-
ing in accordance with paragraph
(a)(4)(i) of this section, until the indi-
viduals complete the required training;
or

(B) In the case of an institution that
requests an on-site review in accord-
ance with paragraph (a)(4)(ii) of this
section, until the Secretary conducts
the review and notifies the institution
that it is in compliance with Title IV,
HEA program requirements.

(b) Period of participation. (1) If the
Secretary certifies that an institution
meets the standards of this subpart,
the Secretary also specifies the period
for which the institution may partici-
pate in a Title IV, HEA program. An
institution’s period of participation ex-
pires four years after the date that the
Secretary certifies that the institution
meets the standards of this subpart, ex-
cept that the Secretary may specify a
shorter period.

(2) Provided that an institution has
submitted an application for a renewal
of certification that is materially com-
plete at least 90 days prior to the expi-
ration of its current period of partici-
pation, the institution’s existing cer-
tification will be extended on a month
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to month basis following the expiration
of the institution’s period of participa-
tion until the end of the month in
which the Secretary issues a decision
on the application for recertification.

(c) Provisional certification. (1) The
Secretary may provisionally certify an
institution if—

(i) The institution seeks initial par-
ticipation in a Title IV, HEA program;

(ii) The institution is an eligible in-
stitution that has undergone a change
in ownership that results in a change
in control according to the provisions
of 34 CFR part 600;

(iii) The institution is a participating
institution—

(A) That is applying for a certifi-
cation that the institution meets the
standards of this subpart;

(B) That the Secretary determines
has jeopardized its ability to perform
its financial responsibilities by not
meeting the factors of financial respon-
sibility under § 668.15 or the standards
of administrative capability under
§ 668.16; and

(C) Whose participation has been lim-
ited or suspended under subpart G of
this part, or voluntarily enters into
provisional certification;

(iv) The institution seeks a renewal
of participation in a Title IV, HEA pro-
gram after the expiration of a prior pe-
riod of participation in that program;
or

(v) The institution is a participating
institution that was accredited or
preaccredited by a nationally recog-
nized accrediting agency on the day be-
fore the Secretary withdrew the Sec-
retary’s recognition of that agency ac-
cording to the provisions contained in
34 CFR part 603.

(2) If the Secretary provisionally cer-
tifies an institution, the Secretary also
specifies the period for which the insti-
tution may participate in a Title IV,
HEA program. Except as provided in
paragraphs (c) (3) and (4) of this sec-
tion, a provisionally certified institu-
tion’s period of participation expires—

(i) Not later than the end of the first
complete award year following the date
on which the Secretary provisionally
certified the institution under para-
graph (c)(1)(i) of this section;

(ii) Not later than the end of the
third complete award year following

the date on which the Secretary provi-
sionally certified the institution under
paragraphs (c)(1)(ii), (iii), (iv) or (e)(2)
of this section; and

(iii) If the Secretary provisionally
certified the institution under para-
graph (c)(1)(v) of this section, not later
than 18 months after the date that the
Secretary withdrew recognition from
the institutions nationally recognized
accrediting agency.

(3) Notwithstanding the maximum
periods of participation provided for in
paragraph (c)(2) of this section, if the
Secretary provisionally certifies an in-
stitution, the Secretary may specify a
shorter period of participation for that
institution.

(4) For the purposes of this section,
‘‘provisional certification’’ means that
the Secretary certifies that an institu-
tion has demonstrated to the Sec-
retary’s satisfaction that the institu-
tion—

(i) Is capable of meeting the stand-
ards of this subpart within a specified
period; and

(ii) Is able to meet the institution’s
responsibilities under its program par-
ticipation agreement, including com-
pliance with any additional conditions
specified in the institution’s program
participation agreement that the Sec-
retary requires the institution to meet
in order for the institution to partici-
pate under provisional certification.

(d) Revocation of provisional certifi-
cation. (1) If, before the expiration of a
provisionally certified institution’s pe-
riod of participation in a Title IV, HEA
program, the Secretary determines
that the institution is unable to meet
its responsibilities under its program
participation agreement, the Secretary
may revoke the institution’s provi-
sional certification for participation in
that program.

(2)(i) If the Secretary revokes the
provisional certification of an institu-
tion under paragraph (d)(1) of this sec-
tion, the Secretary sends the institu-
tion a notice by certified mail, return
receipt requested. The Secretary also
may transmit the notice by other,
more expeditious means, if practical.

(ii) The revocation takes effect on
the date that the Secretary mails the
notice to the institution.
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(iii) The notice states the basis for
the revocation, the consequences of the
revocation to the institution, and that
the institution may request the Sec-
retary to reconsider the revocation.
The consequences of a revocation are
described in § 668.26.

(3)(i) An institution may request re-
consideration of a revocation under
this section by submitting to the Sec-
retary, within 20 days of the institu-
tion’s receipt of the Secretary’s notice,
written evidence that the revocation is
unwarranted. The institution must file
the request with the Secretary by
hand-delivery, mail, or facsimile trans-
mission.

(ii) The filing date of the request is
the date on which the request is—

(A) Hand-delivered;
(B) Mailed; or
(C) Sent by facsimile transmission.
(iii) Documents filed by facsimile

transmission must be transmitted to
the Secretary in accordance with in-
structions provided by the Secretary in
the notice of revocation. An institution
filing by facsimile transmission is re-
sponsible for confirming that a com-
plete and legible copy of the document
was received by the Secretary.

(iv) The Secretary discourages the
use of facsimile transmission for docu-
ments longer than five pages.

(4)(i) The designated department offi-
cial making the decision concerning an
institution’s request for reconsider-
ation of a revocation is different from,
and not subject to supervision by, the
official who initiated the revocation of
the institution’s provisional certifi-
cation. The deciding official promptly
considers an institution’s request for
reconsideration of a revocation and no-
tifies the institution, by certified mail,
return receipt requested, of the final
decision. The Secretary also may
transmit the notice by other, more ex-
peditious means, if practical.

(ii) If the Secretary determines that
the revocation is warranted, the Sec-
retary’s notice informs the institution
that the institution may apply for re-
instatement of participation only after
the later of the expiration of—

(A) Eighteen months after the effec-
tive date of the revocation; or

(B) A debarment or suspension of the
institution under Executive Order

(E.O.) 12549 (3 CFR, 1986 comp., p. 189)
or the Federal Acquisition Regula-
tions, 48 CFR part 9, subpart 9.4.

(iii) If the Secretary determines that
the revocation of the institution’s pro-
visional certification is unwarranted,
the Secretary’s notice informs the in-
stitution that the institution’s provi-
sional certification is reinstated, effec-
tive on the date that the Secretary’s
original revocation notice was mailed,
for a specified period of time.

(5)(i) The mailing date of a notice of
revocation or a request for reconsider-
ation of a revocation is the date evi-
denced on the original receipt of mail-
ing from the U.S. Postal Service.

(ii) The date on which a request for
reconsideration of a revocation is sub-
mitted is—

(A) If the request was sent by a deliv-
ery service other than the U.S. Postal
Service, the date evidenced on the
original receipt by that service; and

(B) If the request was sent by fac-
simile transmission, the date that the
document is recorded as received by
facsimile equipment that receives the
transmission.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1099c and E.O. 12549 (3
CFR, 1989 Comp., p. 189) and E.O. 12689 (3
CFR, 1989 Comp., p. 235))

[59 FR 22424, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 34431, June 30,
1995; 62 FR 62876, Nov. 25, 1997; 63 FR 40623,
July 29, 1998]

§ 668.14 Program participation agree-
ment.

(a)(1) An institution may participate
in any Title IV, HEA program, other
than the SSIG and NEISP programs,
only if the institution enters into a
written program participation agree-
ment with the Secretary, on a form ap-
proved by the Secretary. A program
participation agreement conditions the
initial and continued participation of
an eligible institution in any Title IV,
HEA program upon compliance with
the provisions of this part, the indi-
vidual program regulations, and any
additional conditions specified in the
program participation agreement that
the Secretary requires the institution
to meet.
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(2) An institution’s program partici-
pation agreement applies to each
branch campus and other location of
the institution that meets the applica-
ble requirements of this part unless
otherwise specified by the Secretary.

(b) By entering into a program par-
ticipation agreement, an institution
agrees that—

(1) It will comply with all statutory
provisions of or applicable to Title IV
of the HEA, all applicable regulatory
provisions prescribed under that statu-
tory authority, and all applicable spe-
cial arrangements, agreements, and
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA, including the require-
ment that the institution will use
funds it receives under any Title IV,
HEA program and any interest or other
earnings thereon, solely for the pur-
poses specified in and in accordance
with that program;

(2) As a fiduciary responsible for ad-
ministering Federal funds, if the insti-
tution is permitted to request funds
under a Title IV, HEA program ad-
vance payment method, the institution
will time its requests for funds under
the program to meet the institution’s
immediate Title IV, HEA program
needs;

(3) It will not request from or charge
any student a fee for processing or han-
dling any application, form, or data re-
quired to determine a student’s eligi-
bility for, and amount of, Title IV,
HEA program assistance;

(4) It will establish and maintain
such administrative and fiscal proce-
dures and records as may be necessary
to ensure proper and efficient adminis-
tration of funds received from the Sec-
retary or from students under the Title
IV, HEA programs, together with as-
surances that the institution will pro-
vide, upon request and in a timely
manner, information relating to the
administrative capability and financial
responsibility of the institution to—

(i) The Secretary;
(ii) A guaranty agency, as defined in

34 CFR part 682, that guarantees loans
made under the Federal Stafford Loan
and Federal PLUS programs for at-
tendance at the institution or any of
the institution’s branch campuses or
other locations;

(iii) The nationally recognized ac-
crediting agency that accredits or
preaccredits the institution or any of
the institution’s branch campuses,
other locations, or educational pro-
grams;

(iv) The State agency that legally au-
thorizes the institution and any branch
campus or other location of the insti-
tution to provide postsecondary edu-
cation; and

(v) In the case of a public postsec-
ondary vocational educational institu-
tion that is approved by a State agency
recognized for the approval of public
postsecondary vocational education,
that State agency;

(5) It will comply with the provisions
of § 668.15 relating to factors of finan-
cial responsibility;

(6) It will comply with the provisions
of § 668.16 relating to standards of ad-
ministrative capability;

(7) It will submit reports to the Sec-
retary and, in the case of an institu-
tion participating in the Federal Staf-
ford Loan, Federal PLUS, or the Fed-
eral Perkins Loan Program, to holders
of loans made to the institution’s stu-
dents under that program at such
times and containing such information
as the Secretary may reasonably re-
quire to carry out the purpose of the
Title IV, HEA programs;

(8) It will not provide any statement
to any student or certification to any
lender in the case of an FFEL Program
loan, or origination record to the Sec-
retary in the case of a Direct Loan Pro-
gram loan that qualifies the student or
parent for a loan or loans in excess of
the amount that the student or parent
is eligible to borrow in accordance with
sections 425(a), 428(a)(2), 428(b)(1)(A)
and (B), 428B, 428H, and 455(a) of the
HEA;

(9) It will comply with the require-
ments of subpart D of this part con-
cerning institutional and financial as-
sistance information for students and
prospective students;

(10) In the case of an institution that
advertises job placement rates as a
means of attracting students to enroll
in the institution, it will make avail-
able to prospective students, at or be-
fore the time that those students apply
for enrollment—
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(i) The most recent available data
concerning employment statistics,
graduation statistics, and any other in-
formation necessary to substantiate
the truthfulness of the advertisements;
and

(ii) Relevant State licensing require-
ments of the State in which the insti-
tution is located for any job for which
an educational program offered by the
institution is designed to prepare those
prospective students;

(11) In the case of an institution par-
ticipating in the FFEL program, the
institution will inform all eligible bor-
rowers, as defined in 34 CFR part 682,
enrolled in the institution about the
availability and eligibility of those
borrowers for State grant assistance
from the State in which the institution
is located, and will inform borrowers
from another State of the source of fur-
ther information concerning State
grant assistance from that State;

(12) It will provide the certifications
described in paragraph (c) of this sec-
tion;

(13) In the case of an institution
whose students receive financial assist-
ance pursuant to section 484(d) of the
HEA, the institution will make avail-
able to those students a program prov-
en successful in assisting students in
obtaining the recognized equivalent of
a high school diploma;

(14) It will not deny any form of Fed-
eral financial aid to any eligible stu-
dent solely on the grounds that the
student is participating in a program
of study abroad approved for credit by
the institution;

(15) In the case of an institution
seeking to participate for the first
time in the Federal Stafford Loan and
Federal PLUS programs, the institu-
tion has included a default manage-
ment plan as part of its application
under § 668.12 for participation in those
programs and will use the plan for at
least two years from the date of that
application. The Secretary considers
the requirements of this paragraph to
be satisfied by a default management
plan developed in accordance with the
default reduction measures described
in appendix D to this part;

(16) In the case an institution that
changes ownership that results in a
change of control, or that changes its

status as a main campus, branch cam-
pus, or an additional location, the in-
stitution will, to participate in the
FFEL Program, develop a default man-
agement plan for approval by the Sec-
retary and implement the plan for at
least two years after the change in con-
trol or status;

(17) The Secretary, guaranty agencies
and lenders as defined in 34 CFR part
682, nationally recognized accrediting
agencies, the Secretary of Veterans Af-
fairs, State agencies recognized under
34 CFR part 603 for the approval of pub-
lic postsecondary vocational edu-
cation, and State agencies that legally
authorize institutions and branch cam-
puses or other locations of institutions
to provide postsecondary education,
have the authority to share with each
other any information pertaining to
the institution’s eligibility for or par-
ticipation in the Title IV, HEA pro-
grams or any information on fraud and
abuse;

(18) It will not knowingly—
(i) Employ in a capacity that in-

volves the administration of the Title
IV, HEA programs or the receipt of
funds under those programs, an indi-
vidual who has been convicted of, or
has pled nolo contendere or guilty to, a
crime involving the acquisition, use, or
expenditure of Federal, State, or local
government funds, or has been admin-
istratively or judicially determined to
have committed fraud or any other ma-
terial violation of law involving Fed-
eral, State, or local government funds;

(ii) Contract with an institution or
third-party servicer that has been ter-
minated under section 432 of the HEA
for a reason involving the acquisition,
use, or expenditure of Federal, State,
or local government funds, or that has
been administratively or judicially de-
termined to have committed fraud or
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; or

(iii) Contract with or employ any in-
dividual, agency, or organization that
has been, or whose officers or employ-
ees have been—

(A) Convicted of, or pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds; or
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(B) Administratively or judicially de-
termined to have committed fraud or
any other material violation of law in-
volving Federal, State, or local govern-
ment funds;

(19) It will complete, in a timely
manner and to the satisfaction of the
Secretary, surveys conducted as a part
of the Integrated Postsecondary Edu-
cation Data System (IPEDS) or any
other Federal collection effort, as des-
ignated by the Secretary, regarding
data on postsecondary institutions;

(20) In the case of an institution that
offers athletically related student aid,
it will comply with the provisions of
paragraph (d) of this section;

(21) It will not impose any penalty,
including, but not limited to, the as-
sessment of late fees, the denial of ac-
cess to classes, libraries, or other insti-
tutional facilities, or the requirement
that the student borrow additional
funds for which interest or other
charges are assessed, on any student
because of the student’s inability to
meet his or her financial obligations to
the institution as a result of the de-
layed disbursement of the proceeds of a
Title IV, HEA program loan due to
compliance with statutory and regu-
latory requirements of or applicable to
the Title IV, HEA programs, or delays
attributable to the institution;

(22) It will not provide, nor contract
with any entity that provides, any
commission, bonus, or other incentive
payment based directly or indirectly
on success in securing enrollments or
financial aid to any persons or entities
engaged in any student recruiting or
admission activities or in making deci-
sions regarding the awarding of stu-
dent financial assistance, except that
this requirement shall not apply to the
recruitment of foreign students resid-
ing in foreign countries who are not el-
igible to receive Federal student assist-
ance. This provision does not apply to
the giving of token gifts to students or
alumni for referring students for ad-
mission to the institution as long as:
The gift is not in the form of money,
check, or money order; no more than
one such gift is given to any student or
alumnus; and the gift has a value of
not more than $25;

(23) It will meet the requirements es-
tablished pursuant to part H of Title

IV of the HEA by the Secretary and na-
tionally recognized accrediting agen-
cies;

(24) It will comply with the institu-
tional refund policy established in
§ 668.22;

(25) It is liable for all—
(i) Improperly spent or unspent funds

received under the Title IV, HEA pro-
grams, including any funds adminis-
tered by a third-party servicer; and

(ii) Refunds that the institution or
its servicer may be required to make;
and

(26) If the stated objectives of an edu-
cational program of the institution are
to prepare a student for gainful em-
ployment in a recognized occupation,
the institution will—

(i) Demonstrate a reasonable rela-
tionship between the length of the pro-
gram and entry level requirements for
the recognized occupation for which
the program prepares the student. The
Secretary considers the relationship to
be reasonable if the number of clock
hours provided in the program does not
exceed by more than 50 percent the
minimum number of clock hours re-
quired for training in the recognized
occupation for which the program pre-
pares the student, as established by the
State in which the program is offered,
if the State has established such a re-
quirement, or as established by any
Federal agency; and

(ii) Establish the need for the train-
ing for the student to obtain employ-
ment in the recognized occupation for
which the program prepares the stu-
dent.

(c) In order to participate in any
Title IV, HEA program (other than the
SSIG and NEISP programs), the insti-
tution must certify that it—

(1) Has in operation a drug abuse pre-
vention program that the institution
has determined to be accessible to any
officer, employee, or student at the in-
stitution; and

(2)(i) Has established a campus secu-
rity policy in accordance with section
485(f) of the HEA; and

(ii) Has complied with the disclosure
requirements of § 668.47 as required by
section 485(f) of the HEA.

(d) In order to participate in any
Title IV, HEA program (other than the
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SSIG and NEISP programs), an institu-
tion that offers athletically related
student aid must—

(1) Cause an annual compilation,
independently audited not less often
than every 3 years, to be prepared
within 6 months after the end of the in-
stitution’s fiscal year, of—

(i) The revenues derived by the insti-
tution from the institution’s inter-
collegiate athletics activities, accord-
ing to the following categories:

(A) Total revenues.
(B) Revenues from football.
(C) Revenues from men’s basketball.
(D) Revenues from women’s basket-

ball.
(E) Revenues from all other men’s

sports combined.
(F) Revenues from all other women’s

sports combined;
(ii) Expenses made by the institution

for the institution’s intercollegiate
athletics activities, according to the
following categories:

(A) Total expenses.
(B) Expenses attributable to football.
(C) Expenses attributable to men’s

basketball.
(D) Expenses attributable to women’s

basketball.
(E) Expenses attributable to all other

men’s sports combined.
(F) Expenses attributable to all other

women’s sports combined; and
(iii) The total revenues and operating

expenses of the institution; and
(2) Make the compilation and, where

allowable by State law, the results of
the audits required by paragraph (d)(1)
of this section available for inspection
by the Secretary and the public.

(e) For the purposes of paragraph (d)
of this section—

(1) Revenues from intercollegiate
athletics activities allocable to a sport
shall include without limitation gate
receipts, broadcast revenues and other
conference distributions, appearance
guarantees and options, concessions,
and advertising;

(2) Revenues such as student activi-
ties fees, alumni contributions, and in-
vestment interest income that are not
allocable to a sport shall be included in
the calculation of total revenues only;

(3) Expenses for intercollegiate ath-
letics activities allocable to a sport
shall include without limitation

grants-in-aid, salaries, travel, equip-
ment, and supplies; and

(4) Expenses such as general and ad-
ministrative overhead that are not al-
locable to a sport shall be included in
the calculation of total expenses only.

(f)(1) A program participation agree-
ment becomes effective on the date
that the Secretary signs the agree-
ment.

(2) A new program participation
agreement supersedes any prior pro-
gram participation agreement between
the Secretary and the institution.

(g)(1) Except as provided in para-
graphs (h) and (i) of this section, the
Secretary terminates a program par-
ticipation agreement through the pro-
ceedings in subpart G of this part.

(2) An institution may terminate a
program participation agreement.

(3) If the Secretary or the institution
terminates a program participation
agreement under paragraph (g) of this
section, the Secretary establishes the
termination date.

(h) An institution’s program partici-
pation agreement automatically ex-
pires on the date that—

(1) The institution changes ownership
that results in a change in control as
determined by the Secretary under 34
CFR part 600; or

(2) The institution’s participation
ends under the provisions of § 668.26(a)
(1), (2), (4), or (7).

(i) An institution’s program partici-
pation agreement no longer applies to
or covers a location of the institution
as of the date on which that location
ceases to be a part of the participating
institution.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1085, 1088, 1091, 1092,
1094, 1099a-3, 1099c, and 1141)

[59 FR 22425, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 63 FR 40623, July 29,
1998]

§ 668.15 Factors of financial responsi-
bility.

(a) General. To begin and to continue
to participate in any Title IV, HEA
program, an institution must dem-
onstrate to the Secretary that the in-
stitution is financially responsible
under the requirements established in
this section.
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(b) General standards of financial re-
sponsibility. In general, the Secretary
considers an institution to be finan-
cially responsible only if it—

(1) Is providing the services described
in its official publications and state-
ments;

(2) Is providing the administrative re-
sources necessary to comply with the
requirements of this subpart;

(3) Is meeting all of its financial obli-
gations, including but not limited to—

(i) Refunds that it is required to
make; and

(ii) Repayments to the Secretary for
liabilities and debts incurred in pro-
grams administered by the Secretary;

(4) Is current in its debt payments.
The institution is not considered cur-
rent in its debt payments if—

(i) The institution is in violation of
any existing loan agreement at its fis-
cal year end, as disclosed in a note to
its audited financial statement; or

(ii) the institution fails to make a
payment in accordance with existing
debt obligations for more than 120
days, and at least one creditor has filed
suit to recover those funds;

(5) Except as provided in paragraph
(d) of this section, in accordance with
procedures established by the Sec-
retary, submits to the Secretary an ir-
revocable letter of credit, acceptable
and payable to the Secretary equal to
25 percent of the total dollar amount of
Title IV, HEA program refunds paid by
the institution in the previous fiscal
year;

(6) Has not had, as part of the audit
report for the institution’s most re-
cently completed fiscal year—

(i) A statement by the accountant ex-
pressing substantial doubt about the
institution’s ability to continue as a
going concern; or

(ii) A disclaimed or adverse opinion
by the accountant;

(7) For a for-profit institution—
(i)(A) Demonstrates at the end of its

latest fiscal year, an acid test ratio of
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the
acid test ratio shall exclude all unse-

cured or uncollateralized related party
receivables;

(B) Has not had operating losses in
either or both of its two latest fiscal
years that in sum result in a decrease
in tangible net worth in excess of 10
percent of the institution’s tangible
net worth at the beginning of the first
year of the two-year period. The Sec-
retary may calculate an operating loss
for an institution by excluding from
net income: extraordinary gains or
losses; income or losses from discon-
tinued operations; prior period adjust-
ment; and, the cumulative effect of
changes in accounting principle. For
purposes of this section, the calcula-
tion of tangible net worth shall exclude
all assets defined as intangible in ac-
cordance with generally accepted ac-
counting principles; and

(C) Had, for its latest fiscal year, a
positive tangible net worth. In apply-
ing this standard, a positive tangible
net worth occurs when the institution’s
tangible assets exceed its liabilities.
The calculation of tangible net worth
shall exclude all assets classified as in-
tangible in accordance with the gen-
erally accepted accounting principles;
or

(ii) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions that are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization;

(8) For a nonprofit institution—
(i)(A) Prepares a classified statement

of financial position in accordance
with generally accepted accounting
principles or provides the required in-
formation in notes to the audited fi-
nancial statements;

(B) Demonstrates at the end of its
latest fiscal year, an acid test ratio of
at least 1:1. For purposes of this sec-
tion, the acid test ratio shall be cal-
culated by adding cash and cash
equivalents to current accounts receiv-
able and dividing the sum by total cur-
rent liabilities. The calculation of the
acid test ratio shall exclude all unse-
cured or uncollateralized related party
receivables.
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(C)(1) Has, at the end of its latest fis-
cal year, a positive unrestricted cur-
rent fund balance or positive unre-
stricted net assets. In calculating the
unrestricted current fund balance or
the unrestricted net assets for an insti-
tution, the Secretary may include
funds that are temporarily restricted
in use by the institution’s governing
body that can be transferred to the
current unrestricted fund or added to
net unrestricted assets at the discre-
tion of the governing body; or

(2) Has not had, an excess of current
fund expenditures over current fund
revenues over both of its 2 latest fiscal
years that results in a decrease exceed-
ing 10 percent in either the unre-
stricted current fund balance or the
unrestricted net assets at the begin-
ning of the first year of the 2-year pe-
riod. The Secretary may exclude from
net changes in fund balances for the
operating loss calculation: Extraor-
dinary gains or losses; income or losses
from discontinued operations; prior pe-
riod adjustment; and the cumulative
effect of changes in accounting prin-
ciple. In calculating the institution’s
unrestricted current fund balance or
the unrestricted net assets, the Sec-
retary may include funds that are tem-
porarily restricted in use by the insti-
tution’s governing body that can be
transferred to the current unrestricted
fund or added to net unrestricted as-
sets at the discretion of the governing
body; or

(ii) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions which are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization.

(9) For a public institution—
(i) Has its liabilities backed by the

full faith and credit of a State, or by an
equivalent governmental entity;

(ii) Has a positive current unre-
stricted fund balance if reporting under
the Single Audit Act;

(iii) Has a positive unrestricted cur-
rent fund in the State’s Higher Edu-
cation Fund, as presented in the gen-
eral purpose financial statements;

(iv) Submits to the Secretary, a
statement from the State Auditor Gen-
eral that the institution has, during
the past year, met all of its financial
obligations, and that the institution
continues to have sufficient resources
to meet all of its financial obligations;
or

(v) Demonstrates to the satisfaction
of the Secretary that it has currently
issued and outstanding debt obliga-
tions which are (without insurance,
guarantee, or credit enhancement) list-
ed at or above the second highest rat-
ing level of credit quality given by a
nationally recognized statistical rating
organization.

(c) Past performance of an institution
or persons affiliated with an institution.
An institution is not financially re-
sponsible if—

(1) A person who exercises substan-
tial control over the institution or any
member or members of the person’s
family alone or together—

(i)(A) Exercises or exercised substan-
tial control over another institution or
a third-party servicer that owes a li-
ability for a violation of a Title IV,
HEA program requirement; or

(B) Owes a liability for a violation of
a Title IV, HEA program requirement;
and

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement
with the Secretary; or

(2) The institution has—
(i) Been limited, suspended, termi-

nated, or entered into a settlement
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty
agency (as defined in 34 CFR part 682)
within the preceding five years;

(ii) Had—
(A) An audit finding, during its two

most recent audits of its conduct of the
Title IV, HEA programs, that resulted
in the institution’s being required to
repay an amount greater than five per-
cent of the funds that the institution
received under the Title IV, HEA pro-
grams for any award year covered by
the audit; or

(B) A program review finding, during
its two most recent program reviews,
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of its conduct of the Title IV, HEA pro-
grams that resulted in the institution’s
being required to repay an amount
greater than five percent of the funds
that the institution received under the
Title IV, HEA programs for any award
year covered by the program review;

(iii) Been cited during the preceding
five years for failure to submit accept-
able audit reports required under this
part or individual Title IV, HEA pro-
gram regulations in a timely fashion;
or

(iv) Failed to resolve satisfactorily
any compliance problems identified in
program review or audit reports based
upon a final decision of the Secretary
issued pursuant to subpart G or sub-
part H of this part.

(d) Exceptions to the general standards
of financial responsibility. (1)(i) An insti-
tution is not required to meet the
standard in paragraph (b)(5) of this sec-
tion if the Secretary determines that
the institution—

(A)(1) Is located in, and is legally au-
thorized to operate within, a State
that has a tuition recovery fund that is
acceptable to the Secretary and en-
sures that the institution is able to pay
all required refunds; and

(2) Contributes to that tuition recov-
ery fund.

(B) Has its liabilities backed by the
full faith and credit of the State, or by
an equivalent governmental entity; or

(C) As determined under paragraph
(g) of this section, demonstrates, to the
satisfaction of the Secretary, that for
each of the institution’s two most re-
cently completed fiscal years, it has
made timely refunds to students in ac-
cordance with § 668.22(j)(4), and that it
has met or exceeded all of the financial
responsibility standards in this section
that were in effect for the cor-
responding periods during the two-year
period.

(ii) In evaluating an application to
approve a State tuition recovery fund
to exempt its participating schools
from the Federal cash reserve require-
ments, the Secretary will consider the
extent to which the State tuition re-
covery fund:

(A) Provides refunds to both in-state
and out-of-state students;

(B) Allocates all refunds in accord-
ance with the order delineated in
§ 668.22(h); and

(C) Provides a reliable mechanism for
the State to replenish the fund should
any claims arise that deplete the funds
assets.

(2) The Secretary considers an insti-
tution to be financially responsible,
even if the institution is not otherwise
financially responsible under para-
graphs (b)(1) through (4) and (b)(6)
through (9) of this section, if the insti-
tution—

(i) Submits to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary
equal to not less than one-half of the
Title IV, HEA program funds received
by the institution during the last com-
plete award year for which figures are
available; or

(ii) Establishes to the satisfaction of
the Secretary, with the support of a fi-
nancial statement submitted in accord-
ance with paragraph (e) of this section,
that the institution has sufficient re-
sources to ensure against its precipi-
tous closure, including the ability to
meet all of its financial obligations (in-
cluding refunds of institutional charges
and repayments to the Secretary for li-
abilities and debts incurred in pro-
grams administered by the Secretary).
The Secretary considers the institution
to have sufficient resources to ensure
against precipitous closure only if—

(A) The institution formerly dem-
onstrated financial responsibility
under the standards of financial re-
sponsibility in its preceding audited fi-
nancial statement (or, if no prior au-
dited financial statement was re-
quested by the Secretary, dem-
onstrates in conjunction with its cur-
rent audit that it would have satisfied
this requirement), and that its most re-
cent audited financial statement indi-
cates that—

(1) All taxes owed by the institution
are current;

(2) The institution’s net income, or a
change in total net assets, before ex-
traordinary items and discontinued op-
erations, has not decreased by more
than 10 percent from the prior fiscal
year, unless the institution dem-
onstrates that the decreased net in-
come shown on the current financial
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statement is a result of downsizing
pursuant to a management-approved
business plan;

(3) Loans and other advances to re-
lated parties have not increased from
the prior fiscal year unless such in-
creases were secured and
collateralized, and do not exceed 10
percent of the prior fiscal year’s work-
ing capital of the institution;

(4) The equity of a for-profit institu-
tion, or the total net assets of a non-
profit institution, have not decreased
by more than 10 percent of the prior
year’s total equity;

(5) Compensation for owners or other
related parties (including bonuses,
fringe benefits, employee stock option
allowances, 401k contributions, de-
ferred compensation allowances) has
not increased from the prior year at a
rate higher than for all other employ-
ees;

(6) The institution has not materially
leveraged its assets or income by be-
coming a guarantor on any new loan or
obligation on behalf of any related
party;

(7) All obligations owed to the insti-
tution by related parties are current,
and that the institution has demanded
and is receiving payment of all funds
owed from related parties that are pay-
able upon demand. For purposes of this
section, a person does not become a re-
lated party by attending an institution
as a student;

(B) There have been no material find-
ings in the institution’s latest compli-
ance audit of its administration of the
Title IV HEA programs; and

(C) There are no pending administra-
tive or legal actions being taken
against the institution by the Sec-
retary, any other Federal agency, the
institution’s nationally recognized ac-
crediting agency, or any State entity.

(3) An institution is not required to
meet the acid test ratio in paragraph
(b)(7)(i)(A) or (b)(8)(i)(B) of this section
if the institution is an institution that
provides a 2-year or 4-year educational
program for which the institution
awards an associate or baccalaureate
degree that demonstrates to the satis-
faction of the Secretary that—

(i) There is no reasonable doubt as to
its continued solvency and ability to
deliver quality educational services;

(ii) It is current in its payment of all
current liabilities, including student
refunds, repayments to the Secretary,
payroll, and payment of trade creditors
and withholding taxes; and

(iii) It has substantial equity in insti-
tution-occupied facilities, the acquisi-
tion of which was the direct cause of
its failure to meet the acid test ratio
requirement.

(4) The Secretary may determine an
institution to be financially respon-
sible even if the institution is not oth-
erwise financially responsible under
paragraph (c)(1) of this section if—

(i) The institution notifies the Sec-
retary, in accordance with 34 CFR
600.30, that the person referenced in
paragraph (c)(1) of this section exer-
cises substantial control over the insti-
tution; and

(ii)(A) The person repaid to the Sec-
retary a portion of the applicable li-
ability, and the portion repaid equals
or exceeds the greater of—

(1) The total percentage of the owner-
ship interest held in the institution or
third-party servicer that owes the li-
ability by that person or any member
or members of that person’s family, ei-
ther alone or in combination with one
another;

(2) The total percentage of the owner-
ship interest held in the institution or
servicer that owes the liability that
the person or any member or members
of the person’s family, either alone or
in combination with one another, rep-
resents or represented under a voting
trust, power of attorney, proxy, or
similar agreement; or

(3) Twenty-five percent, if the person
or any member of the person’s family
is or was a member of the board of di-
rectors, chief executive officer, or
other executive officer of the institu-
tion or servicer that owes the liability,
or of an entity holding at least a 25
percent ownership interest in the insti-
tution that owes the liability;

(B) The applicable liability described
in paragraph (c)(1) of this section is
currently being repaid in accordance
with a written agreement with the Sec-
retary; or

(C) The institution demonstrates
why—

(1) The person who exercises substan-
tial control over the institution should
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nevertheless be considered to lack that
control; or

(2) The person who exercises substan-
tial control over the institution and
each member of that person’s family
nevertheless does not or did not exer-
cise substantial control over the insti-
tution or servicer that owes the liabil-
ity.

(e) [Reserved]
(f) Definitions and terms. For the pur-

poses of this section—
(1)(i) An ‘‘ownership interest’’ is a

share of the legal or beneficial owner-
ship or control of, or a right to share in
the proceeds of the operation of, an in-
stitution, institution’s parent corpora-
tion, a third-party servicer, or a third-
party servicer’s parent corporation.

(ii) The term ‘‘ownership interest’’
includes, but is not limited to—

(A) An interest as tenant in common,
joint tenant, or tenant by the
entireties;

(B) A partnership; and
(C) An interest in a trust.
(iii) The term ‘‘ownership interest’’

does not include any share of the own-
ership or control of, or any right to
share in the proceeds of the operation
of—

(A) A mutual fund that is regularly
and publicly traded;

(B) An institutional investor; or
(C) A profit-sharing plan, provided

that all employees are covered by the
plan;

(2) The Secretary generally considers
a person to exercise substantial control
over an institution or third-party
servicer, if the person—

(i) Directly or indirectly holds at
least a 25 percent ownership interest in
the institution or servicer;

(ii) Holds, together with other mem-
bers of his or her family, at least a 25
percent ownership interest in the insti-
tution or servicer;

(iii) Represents, either alone or to-
gether with other persons, under a vot-
ing trust, power of attorney, proxy, or
similar agreement one or more persons
who hold, either individually or in
combination with the other persons
represented or the person representing
them, at least a 25 percent ownership
in the institution or servicer; or

(iv) Is a member of the board of di-
rectors, the chief executive officer, or
other executive officer of—

(A) The institution or servicer; or
(B) An entity that holds at least a 25

percent ownership interest in the insti-
tution or servicer; and

(3) The Secretary considers a member
of a person’s family to be a parent, sib-
ling, spouse, child, spouse’s parent or
sibling, or sibling’s or child’s spouse.

(g) Two-year performance requirement.
(1) The Secretary considers an institu-
tion to have satisfied the requirements
in paragraph (d)(1)(C) of this section if
the independent certified public ac-
countant, or government auditor who
conducted the institution’s compliance
audits for the institution’s two most
recently completed fiscal years, or the
Secretary or a State or guaranty agen-
cy that conducted a review of the insti-
tution covering those fiscal years—

(i)(A) For either of those fiscal years,
did not find in the sample of student
records audited or reviewed that the
institution made late refunds to 5 per-
cent or more of the students in that
sample. For purposes of determining
the percentage of late refunds under
this paragraph, the auditor or reviewer
must include in the sample only those
title IV, HEA program recipients who
received or should have received a re-
fund under § 668.22; or

(B) The Secretary considers the insti-
tution to have satisfied the conditions
in paragraph (g)(1)(i)(A) of this section
if the auditor or reviewer finds in the
sample of student records audited or
reviewed that the institution made
only one late refund to a student in
that sample; and

(ii) For either of those fiscal years,
did not note a material weakness or a
reportable condition in the institu-
tion’s report on internal controls that
is related to refunds.

(2) If the Secretary or a State or
guaranty agency finds during a review
conducted of the institution that the
institution no longer qualifies for an
exemption under paragraph (d)(1)(C) of
this section, the institution must—

(i) Submit to the Secretary the irrev-
ocable letter of credit required in para-
graph (b)(5) of this section no later
than 30 days after the Secretary or
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State or guaranty agency notifies the
institution of that finding; and

(ii) Notify the Secretary of the guar-
anty agency or State that conducted
the review.

(3) If the auditor who conducted the
institution’s compliance audit finds
that the institution no longer qualifies
for an exemption under paragraph
(d)(1)(C) of this section, the institution
must submit to the Secretary the ir-
revocable letter of credit required in
paragraph (b)(5) of this section no later
than 30 days after the date the institu-
tion’s compliance audit must be sub-
mitted to the Secretary.

(h) Foreign institutions. The Secretary
makes a determination of financial re-
sponsibility for a foreign institution on
the basis of financial statements sub-
mitted under the following require-
ments—

(1) If the institution received less
than $500,000 U.S. in title IV, HEA pro-
gram funds during its most recently
completed fiscal year, the institution
must submit its audited financial
statement for that year. For purposes
of this paragraph, the audited financial
statements may be prepared under the
auditing standards and accounting
principles used in the institution’s
home country; or

(2) If the institution received $500,000
U.S. or more in title IV, HEA program
funds during its most recently com-
pleted fiscal year, the institution must
submit its audited financial statement
in accordance with the requirements of
§ 668.23, and satisfy the general stand-
ards of financial responsibility con-
tained in this section, or qualify under
an alternate standard of financial re-
sponsibility contained in this section.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094 and 1099c and Sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[59 FR 22428, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61179, Nov. 29,
1994; 60 FR 34431, June 30, 1995; 60 FR 42408,
Aug. 15, 1995; 61 FR 29901, June 12, 1996; 61 FR
60569, Nov. 29, 1996; 62 FR 27128, May 16, 1997]

§ 668.16 Standards of administrative
capability.

To begin and to continue to partici-
pate in any Title IV, HEA program, an
institution shall demonstrate to the

Secretary that the institution is capa-
ble of adequately administering that
program under each of the standards
established in this section. The Sec-
retary considers an institution to have
that administrative capability if the
institution—

(a) Administers the Title IV, HEA
programs in accordance with all statu-
tory provisions of or applicable to Title
IV of the HEA, all applicable regu-
latory provisions prescribed under that
statutory authority, and all applicable
special arrangements, agreements, and
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA;

(b)(1) Designates a capable individual
to be responsible for administering all
the Title IV, HEA programs in which it
participates and for coordinating those
programs with the institution’s other
Federal and non-Federal programs of
student financial assistance. The Sec-
retary considers an individual to be
‘‘capable’’ under this paragraph if the
individual is certified by the State in
which the institution is located, if the
State requires certification of financial
aid administrators. The Secretary may
consider other factors in determining
whether an individual is capable, in-
cluding, but not limited to, the individ-
ual’s successful completion of Title IV,
HEA program training provided or ap-
proved by the Secretary, and previous
experience and documented success in
administering the Title IV, HEA pro-
grams properly;

(2) Uses an adequate number of quali-
fied persons to administer the Title IV,
HEA programs in which the institution
participates. The Secretary considers
the following factors to determine
whether an institution uses an ade-
quate number of qualified persons—

(i) The number and types of programs
in which the institution participates;

(ii) The number of applications eval-
uated;

(iii) The number of students who re-
ceive any student financial assistance
at the institution and the amount of
funds administered;

(iv) The financial aid delivery system
used by the institution;

(v) The degree of office automation
used by the institution in the adminis-
tration of the Title IV, HEA programs;
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(vi) The number and distribution of
financial aid staff; and

(vii) The use of third-party servicers
to aid in the administration of the
Title IV, HEA programs;

(3) Communicates to the individual
designated to be responsible for admin-
istering Title IV, HEA programs, all
the information received by any insti-
tutional office that bears on a stu-
dent’s eligibility for Title IV, HEA pro-
gram assistance; and

(4) Has written procedures for or
written information indicating the re-
sponsibilities of the various offices
with respect to the approval, disburse-
ment, and delivery of Title IV, HEA
program assistance and the prepara-
tion and submission of reports to the
Secretary;

(c)(1) Administers Title IV, HEA pro-
grams with adequate checks and bal-
ances in its system of internal con-
trols; and

(2) Divides the functions of author-
izing payments and disbursing or deliv-
ering funds so that no office has re-
sponsibility for both functions with re-
spect to any particular student aided
under the programs. For example, the
functions of authorizing payments and
disbursing or delivering funds must be
divided so that for any particular stu-
dent aided under the programs, the two
functions are carried out by at least
two organizationally independent indi-
viduals who are not members of the
same family, as defined in § 668.15, or
who do not together exercise substan-
tial control, as defined in § 668.15, over
the institution;

(d) Establishes and maintains records
required under this part and the indi-
vidual Title IV, HEA program regula-
tions;

(e) For purposes of determining stu-
dent eligibility for assistance under a
Title IV, HEA program, establishes,
publishes, and applies reasonable
standards for measuring whether an
otherwise eligible student is maintain-
ing satisfactory progress in his or her
educational program. The Secretary
considers an institution’s standards to
be reasonable if the standards—

(1) Are the same as or stricter than
the institution’s standards for a stu-
dent enrolled in the same educational

program who is not receiving assist-
ance under a Title IV, HEA program;

(2) Include the following elements:
(i) A qualitative component which

consists of grades (provided that the
standards meet or exceed the require-
ments of § 668.34), work projects com-
pleted, or comparable factors that are
measurable against a norm.

(ii) A quantitative component that
consists of a maximum timeframe in
which a student must complete his or
her educational program. The time-
frame must—

(A) For an undergraduate program,
be no longer than 150 percent of the
published length of the educational
program measured in academic years,
terms, credit hours attempted, clock
hours completed, etc. as appropriate;

(B) Be divided into increments, not
to exceed the lesser of one academic
year or one-half the published length of
the educational program;

(C) Include a schedule established by
the institution designating the min-
imum percentage or amount of work
that a student must successfully com-
plete at the end of each increment to
complete his or her educational pro-
gram within the maximum timeframe;
and

(D) Include specific policies defining
the effect of course incompletes, with-
drawals, repetitions, and noncredit re-
medial courses on satisfactory
progress;

(3) Provide for consistent application
of standards to all students within cat-
egories of students, e.g., full-time,
part-time, undergraduate, and grad-
uate students, and educational pro-
grams established by the institution;

(4) Provide for a determination at the
end of each increment by the institu-
tion as to whether the student has met
the qualitative and quantitative com-
ponents of the standards (as provided
for in paragraphs (e)(2)(i) and (ii) of
this section);

(5) Provide specific procedures under
which a student may appeal a deter-
mination that the student is not mak-
ing satisfactory progress; and

(6) Provide specific procedures for a
student to re-establish that he or she is
maintaining satisfactory progress.
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(f) Develops and applies an adequate
system to identify and resolve discrep-
ancies in the information that the in-
stitution receives from different
sources with respect to a student’s ap-
plication for financial aid under Title
IV, HEA programs. In determining
whether the institution’s system is
adequate, the Secretary considers
whether the institution obtains and re-
views—

(1) All student aid applications, need
analysis documents, Statements of
Educational Purpose, Statements of
Registration Status, and eligibility no-
tification documents presented by or
on behalf of each applicant;

(2) Any documents, including any
copies of State and Federal income tax
returns, that are normally collected by
the institution to verify information
received from the student or other
sources; and

(3) Any other information normally
available to the institution regarding a
student’s citizenship, previous edu-
cational experience, documentation of
the student’s social security number,
or other factors relating to the stu-
dent’s eligibility for funds under the
Title IV, HEA programs;

(g) Refers to the Office of Inspector
General of the Department of Edu-
cation for investigation—

(1) After conducting the review of an
application provided for under para-
graph (f) of this section, any credible
information indicating that an appli-
cant for Title IV, HEA program assist-
ance may have engaged in fraud or
other criminal misconduct in connec-
tion with his or her application. The
type of information that an institution
must refer is that which is relevant to
the eligibility of the applicant for Title
IV, HEA program assistance, or the
amount of the assistance. Examples of
this type of information are—

(i) False claims of independent stu-
dent status;

(ii) False claims of citizenship;
(iii) Use of false identities;
(iv) Forgery of signatures or certifi-

cations; and
(v) False statements of income; and
(2) Any credible information indi-

cating that any employee, third-party
servicer, or other agent of the institu-
tion that acts in a capacity that in-

volves the administration of the Title
IV, HEA programs, or the receipt of
funds under those programs, may have
engaged in fraud, misrepresentation,
conversion or breach of fiduciary re-
sponsibility, or other illegal conduct
involving the Title IV, HEA programs.
The type of information that an insti-
tution must refer is that which is rel-
evant to the eligibility and funding of
the institution and its students
through the Title IV, HEA programs;

(h) Provides adequate financial aid
counseling to eligible students who
apply for Title IV, HEA program assist-
ance. In determining whether an insti-
tution provides adequate counseling,
the Secretary considers whether its
counseling includes information re-
garding—

(1) The source and amount of each
type of aid offered;

(2) The method by which aid is deter-
mined and disbursed, delivered, or ap-
plied to a student’s account; and

(3) The rights and responsibilities of
the student with respect to enrollment
at the institution and receipt of finan-
cial aid. This information includes the
institution’s refund policy, its stand-
ards of satisfactory progress, and other
conditions that may alter the student’s
aid package;

(i) Has provided all program and fis-
cal reports and financial statements re-
quired for compliance with the provi-
sions of this part and the individual
program regulations in a timely man-
ner;

(j) Shows no evidence of significant
problems that affect, as determined by
the Secretary, the institution’s ability
to administer a Title IV, HEA program
and that are identified in—

(1) Reviews of the institution con-
ducted by the Secretary, the Depart-
ment of Education’s Office of Inspector
General, nationally recognized accred-
iting agencies, guaranty agencies as
defined in 34 CFR part 682, the State
agency or official by whose authority
the institution is legally authorized to
provide postsecondary education, or
any other law enforcement agency; or

(2) Any findings made in any crimi-
nal, civil, or administrative pro-
ceeding;

(k) Is not, and does not have any
principal or affiliate of the institution
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(as those terms are defined in 34 CFR
part 85) that is—

(1) Debarred or suspended under Ex-
ecutive Order (E.O.) 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations (FAR), 48 CFR part 9,
subpart 9.4; or

(2) Engaging in any activity that is a
cause under 34 CFR 85.305 or 85.405 for
debarment or suspension under E.O.
12549 (3 CFR, 1986 Comp., p. 189) or the
FAR, 48 CFR part 9, subpart 9.4;

(l) For an institution that seeks ini-
tial participation in a Title IV, HEA
program, does not have more than 33
percent of its undergraduate regular
students withdraw from the institution
during the institution’s latest com-
pleted award year. The institution
must count all regular students who
are enrolled during the latest com-
pleted award year, except those stu-
dents who, during that period—

(1) Withdrew from, dropped out of, or
were expelled from the institution; and

(2) Were entitled to and actually re-
ceived in a timely manner, a refund of
100 percent of their tuition and fees
(less any permitted administrative fee)
under the institution’s refund policy;

(m)(1) Has an FFEL Program cohort
default rate, a Direct Loan cohort rate,
or where applicable, a weighted aver-
age cohort rate—

(i) As defined in § 668.17, that is less
than 25 percent for each of the three
most recent fiscal years for which the
Secretary has determined the institu-
tion’s rate; and

(ii) As defined in 34 CFR 674.5, on
loans made under the Federal Perkins
Loan Program to students for attend-
ance at that institution that does not
exceed 15 percent;

(2)(i) Except that, if the Secretary
determines that the institution is not
administratively capable solely be-
cause the institution fails to comply
with paragraph (m)(1) of this section,
the Secretary will provisionally certify
the institution in accordance with
§ 668.13(c); and

(ii) The institution may appeal the
loss of full participation in a Title IV,
HEA program under paragraph (m)(1)
of this section by submitting an appeal
in writing to the Secretary in accord-
ance with and on the grounds specified
in § 668.17;

(n) Does not otherwise appear to lack
the ability to administer the Title IV,
HEA programs competently; and

(o) Participates in the electronic
processes that the Secretary—

(1) Provides at no substantial charge
to the institution; and

(2) Identifies through a notice pub-
lished in the FEDERAL REGISTER.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1082, 1985, 1094, and
1099c)

[59 FR 22431, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61180, Nov. 29,
1994; 60 FR 34431, June 30, 1995; 60 FR 42408,
Aug. 15, 1995; 61 FR 60603, Nov. 29, 1996; 62 FR
27128, May 16, 1997; 63 FR 40624, July 29, 1998]

§ 668.17 Default reduction and preven-
tion measures.

(a) Default rates. (1) If the FFEL Pro-
gram cohort default rate, Direct Loan
Program cohort rate, or if applicable,
weighted average cohort rate for an in-
stitution exceeds 20 percent for any fis-
cal year, the Secretary notifies the in-
stitution of that rate.

(2) The Secretary may initiate a pro-
ceeding under subpart G of this part to
limit, suspend, or terminate the par-
ticipation of an institution in the Title
IV, HEA programs, if the institution
has an FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or a weighted average cohort rate that
exceeds 40 percent for any fiscal year.

(3) Unless an institution is subject to
loss of eligibility to participate in the
FFEL Program under paragraph (b)(1)
of this section, the Secretary initiates
a proceeding under subpart G of this
part to limit, suspend, or terminate an
institution’s participation in the FFEL
Program if the institution, for each of
the three most recent consecutive fis-
cal years, has any combination of an
FFEL Program cohort default rate, a
Direct Loan Program cohort rate, or
weighted average cohort rate that is
equal to or greater than 25 percent.

(4) The Secretary may require an in-
stitution that meets the criteria under
paragraph (a)(2) of this section to sub-
mit to the Secretary, within a time-
frame determined by the Secretary,
any reasonable information to help the
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Secretary make a preliminary deter-
mination as to what action should be
taken against the institution.

(5) The Secretary ceases any limita-
tion, suspension, or termination action
against an institution under this para-
graph if the institution satisfactorily
demonstrates to the Secretary that,
pursuant to an appeal that is complete
and timely submitted under paragraph
(c) of this section, the institution
meets one of the exceptional miti-
gating circumstances under paragraph
(c)(1)(ii)(B) of this section.

(b) End of participation. (1) Except as
provided in paragraph (b)(6) of this sec-
tion, an institution’s participation in
the FFEL Program ends 30 calendar
days after the date the institution re-
ceives notification from the Secretary
that its FFEL Program cohort default
rate for each of the three most recent
fiscal years for which the Secretary
has determined the institution’s rate,
is equal to or greater than 25 percent.

(2) Except as provided in paragraph
(b)(6) of this section, an institution’s
participation in the Direct Loan Pro-
gram ends 30 calendar days after the
date the institution receives notifica-
tion from the Secretary that for each
of the three most recent fiscal years
the institution has any combination of
an FFEL Program cohort default rate,
Direct Loan Program cohort rate, or
weighted average cohort rate that is
equal to or greater than 25 percent.

(3) Except as provided in paragraph
(b)(6) of this section, an institution’s
participation in the FFEL Program or
Direct Loan Program ends under para-
graph (b) (1) or (2) of this section re-
spectively may not participate in that
program on or after the 30th calendar
day after the date it receives notifica-
tion from the Secretary that its FFEL
Program cohort default rate, Direct
Loan Program cohort rate, or, if appli-
cable, weighted average cohort rate ex-
ceeds the thresholds specified in para-
graph (b) (1) or (2) of this section and
continuing—

(i) For the remainder of the fiscal
year in which the Secretary determines
that the institution’s participation has
ended under paragraph (b) (1) or (2) of
this section; and

(ii) For the two subsequent fiscal
years.

(4) An institution whose participa-
tion in the FFEL Program or Direct
Loan Program ends under paragraph
(b) (1) or (2) of this section may not
participate in that program until the
institution satisfies the Secretary that
the institution meets all requirements
for participation in the FFEL Program
or Direct Loan Program and executes a
new agreement with the Secretary for
participation in that program fol-
lowing the period described in para-
graph (b)(3) of this section.

(5) Until July 1, 1998, the provisions
of paragraph (b) (1) or (2) of this section
and the provisions of 34 CFR 668.16(m)
do not apply to a historically black
college or university within the mean-
ing of section 322(2) of the HEA, a trib-
ally controlled community college
within the meaning of section 2(a)(4) of
the Tribally Controlled Community
College Assistance Act of 1978, or a
Navajo community college under the
Navajo Community College Act.

(6) An institution may, notwith-
standing 34 CFR 668.26, continue to par-
ticipate in the FFEL Program or Di-
rect Loan Program until the Secretary
issues a decision on the institution’s
appeal if the Secretary receives an ap-
peal that is complete, accurate, and
timely in accordance with paragraph
(c) of this section.

(c) Appeal procedures. (1) An institu-
tion may appeal the loss of participa-
tion in the FFEL Program or Direct
Loan Program under paragraph (b)(1)
or (2) of this section by submitting an
appeal in writing to the Secretary by
the 30th calendar day following the
date the institution receives notifica-
tion of the end of participation. An ap-
peal or any portion of an appeal under
this section will not be accepted after
the 30th calendar day following the
date the institution receives notifica-
tion from the Secretary that it has lost
its eligibility to participate in the
FFEL or Direct Loan programs, except
that an institution may submit an ap-
peal under section (c)(1)(i) of this sec-
tion later than the 30th calendar day if
the appeal is submitted in accordance
with paragraph (c)(8) and the informa-
tion required by paragraph (c)(7) may
be submitted in accordance with that
paragraph. The appeal must include all
information required by the Secretary
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to substantiate the appeal and all in-
formation must be submitted in a for-
mat prescribed by the Secretary. The
additional 30-day period specified in
paragraph (c)(7) of this section is an ex-
tension for the submission of the audi-
tor’s statement only and does not af-
fect the date by which the appeal data
must be submitted. An institution that
is eligible for an extension under para-
graph (c)(8) of this section must submit
all required data within five working
days following the agency’s response to
the institution’s request for
verification of data. The institution
may appeal on the grounds that—

(i)(A) The calculation of the institu-
tion’s FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or, if applicable, weighted average co-
hort rate, for any of the three fiscal
years relevant to the end of participa-
tion is not accurate; and

(B) A recalculation of the institu-
tion’s FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or weighted average cohort rate, with
corrected data verified by the cog-
nizant guaranty agency or agencies for
the FFEL Program loans, or the Sec-
retary for Direct Loan Program loans
would produce an FFEL Program co-
hort default rate, a Direct Loan Pro-
gram cohort rate, or weighted average
cohort rate for any of those fiscal years
that is below the threshold percentage
specified in paragraph (b) (1) or (2) of
this section; or

(ii) The institution meets one of the
following exceptional mitigating cir-
cumstances:

(A) The institution has a participa-
tion rate index of 0.0375 or less. The
participation rate index is determined
by multiplying the institution’s FFEL
Program cohort default rate, Direct
Loan Program cohort rate or weighted
average cohort rate, by the percentage
of the institution’s regular students, as
defined in 34 CFR 600.2, enrolled on at
least a half-time basis who received a
loan made under either the FFEL Pro-
gram or Direct Loan Program for a 12-
month period that has ended during
the six months immediately preceding
the fiscal year for which the cohort of
borrowers used to calculate the institu-
tion’s rate is determined. An institu-
tion that has an FFEL Program cohort

default rate, Direct Loan Program co-
hort rate, or weighted average cohort
rate that exceeds 40 percent may not
appeal its loss of eligibility under para-
graphs (b) (1) or (2) of this section on
the basis of its participation rate
index.

(B) For a 12-month period that has
ended during the six months imme-
diately preceding the fiscal year for
which the cohort of borrowers used to
calculate the institution’s rate is de-
termined, 70 percent or more of the in-
stitution’s regular students, as defined
in 34 CFR 600.2, are individuals from
disadvantaged economic backgrounds,
as established by documentary evi-
dence submitted by the institution.
Such evidence must relate to either
qualification by those students for an
expected family contribution (EFC) of
zero for any award year that generally
coincides with the 12-month period, or
attribution to those students of an ad-
justed gross income of the student and
his or her parents or spouse, if applica-
ble, reported for any award year that
generally coincides with the 12-month
period, of less than the poverty level,
as determined under criteria estab-
lished by the Department of Health and
Human Services; and,

(1) For a degree-granting institution,
70 percent or more of the institution’s
regular students who were initially en-
rolled on a full-time basis and were
scheduled to complete their programs
during the same 12-month period the
institution has chosen to determine
the percentage of its students that
come from disadvantaged economic
backgrounds under paragraph
(c)(1)(ii)(B) of this section, completed
the educational programs in which
they were enrolled. This rate is cal-
culated by comparing the number of
regular students who were classified as
full-time at their initial enrollment in
the institution and were originally
scheduled, at the time of enrollment,
to complete their programs within the
relevant 12-month period, with the
number of these students who received
a degree from the institution; trans-
ferred from the institution to a higher
level educational program; or, at the
end of the 12-month period, remained
enrolled and were making satisfactory
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academic progress toward completion
of their educational programs; or

(2) For a non-degree-granting institu-
tion, the institution had a placement
rate of 50 percent or more with respect
to its former regular students who re-
mained in the program beyond the
point the students would have received
a 100 percent tuition refund from the
institution. A student or former stu-
dent may not be considered success-
fully placed if the institution is the
student’s or former student’s employer.
This rate is based on those regular stu-
dents who were initially enrolled on at
least a half-time basis and were origi-
nally scheduled, at the time of enroll-
ment, to complete their educational
programs during the same 12-month pe-
riod the institution has chosen to de-
termine the percentage of its students
that come from disadvantaged eco-
nomic backgrounds under paragraph
(c)(1)(ii)(B) of this section. This rate
does not include those students who
are still enrolled and making satisfac-
tory progress in the educational pro-
grams in which they were originally
enrolled on the date following 12
months after the date of the student’s
last day of attendance. This rate is cal-
culated by determining the percentage
of all those former regular students
who;

(i) Are employed in an occupation for
which the institution provided training
on the date following 12 months after
the date of their last day of attendance
at the institution; or

(ii) Were employed in an occupation
for which the institution provided
training for at least 13 weeks before
the date following 12 months after the
date of their last day of attendance at
the institution.

(2) For purposes of the completion
rate and placement rate described in
paragraph (c)(1)(ii)(B) (1) and (2) of this
section, a student is originally sched-
uled, at the time of enrollment, to
complete the educational program on
the date when the student will have
been enrolled in the program for the
amount of time normally required to
complete the program. The ‘‘amount of
time normally required to complete
the program’’ for a student who is ini-
tially enrolled full-time is the period of
time specified in the institution’s en-

rollment contract, catalog, or other
materials, for completion of the pro-
gram by a full-time student, or the pe-
riod of time between the original date
of enrollment and the anticipated grad-
uation date appearing on the student’s
loan application, if any, whichever is
less. The ‘‘amount of time normally re-
quired to complete the program’’ for a
student who is initially enrolled less
than full-time is the amount of time it
would take that student to complete
the program if the student remained
enrolled at that level of enrollment.

(3) The Secretary issues a decision on
the institution’s appeal within 45 cal-
endar days after the institution sub-
mits a complete appeal that addresses
the applicable criteria in paragraph
(c)(1) (i) or (ii) of this section to the
Secretary.

(4) The Secretary’s decision is based
on the consideration of written mate-
rial submitted by the institution. No
oral hearing is provided.

(5) The Secretary withdraws the noti-
fication of loss of participation in the
FFEL Program or Direct Loan Pro-
gram sent to an institution under para-
graph (b) (1) or (2) of this section, if he
determines that the institution’s ap-
peal satisfies one of the exceptional
mitigating circumstances specified in
paragraph (c)(1) (i) or (ii) of this sec-
tion.

(6) An institution must include in its
appeal a certification, under penalty of
perjury, by the institution’s chief exec-
utive officer that all information pro-
vided by the institution in support of
its appeal is true and correct.

(7) An institution that appeals on the
grounds that it meets the exceptional
mitigating circumstances criteria con-
tained in paragraph (c)(1)(ii) of this
section must include in its appeal an
opinion from an independent auditor
on management’s assertions that the
information contained in the appeal is
complete, accurate, and determined in
accordance with the requirements of
this section. The examination level en-
gagement will be performed in accord-
ance with Statement on Standards for
Attestation Engagements #3. This opin-
ion must be received by the Secretary
within 60 days following the date the
institution receives notification of its
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loss of eligibility under paragraph (b)
of this section.

(8) An institution that appeals under
paragraph (c)(1)(i) of this section will
not lose its eligibility to continue to
participate during the appeal process
due to a guaranty agency’s failure to
comply with 34 CFR 682.401(b)(14) which
requires the agency to respond to an
institution’s request for verification of
data within 15 working days, provided
the institution:

(i) Requested such verification within
10 working days from the date it re-
ceived notification of its loss of eligi-
bility under paragraph (b) of this sec-
tion; and

(ii) Provided a copy of the request for
verification of data to the Secretary at
the same time it requested such
verification by the relevant guaranty
agency(ies).

(d) FFEL Program Cohort Default Rate.
(1)(i) For purposes of the FFEL Pro-
gram, except as provided in paragraph
(d)(1)(ii) of this section, the term FFEL
Program cohort default rate means—

(A) For any fiscal year in which 30 or
more current and former students at
the institution enter repayment on
Federal Stafford loans or Federal SLS
loans (or on the portion of a loan made
under the Federal Consolidation Loan
Program or Direct Consolidation Loan
Program that is used to repay such
loans) received for attendance at the
institution, the percentage of those
current and former students who enter
repayment in that fiscal year on those
loans who default before the end of the
following fiscal year; or

(B) For any fiscal year in which fewer
than 30 of the institution’s current and
former students enter repayment on
Federal Stafford loans or Federal SLS
loans (or on the portion of a loan made
under the Federal Consolidation Loan
Program or Direct Consolidation Loan
Program that is used to repay such
loans) received for attendance at the
institution, the percentage of those
current and former students who en-
tered repayment on such loans in any
of the three most recent fiscal years,
who default before the end of the fiscal
year immediately following the fiscal
year in which they entered repayment.

(C) In determining the number of stu-
dents who default before the end of

that following fiscal year, the Sec-
retary includes only loans for which
the Secretary or a guaranty agency has
paid claims for insurance, and Direct
Consolidation Loan Program loans
that repaid FFEL Program loans that
entered default.

(ii)(A) In the case of a student who
has attended and borrowed at more
than one institution, the student (and
his or her subsequent repayment or de-
fault) is attributed to each institution
for attendance at which the student re-
ceived a loan that entered repayment
in the fiscal year.

(B) A loan on which a payment is
made by the institution, its owner,
agent, contractor, employee, or any
other affiliated entity or individual, in
order to avoid default by the borrower,
is considered as in default for purposes
of this definition.

(C) Any loan that has been rehabili-
tated under section 428F of the HEA be-
fore the end of that following fiscal
year is not considered as in default for
purposes of this definition.

(D) For the purposes of this defini-
tion, an SLS loan made in accordance
with section 428A of the HEA (or a loan
made under the Federal Consolidation
Loan Program or Direct Consolidation
Loan Program, a portion of which is
used to repay a Federal SLS loan) shall
not be considered to enter repayment
until after the borrower has ceased to
be enrolled in an educational program
leading to a degree, certificate, or
other recognized educational creden-
tial at the participating institution on
at least a half-time basis (as deter-
mined by the institution) and ceased to
be in a period of forbearance or
deferment based on such enrollment.
Each eligible lender of a loan made
under section 428A (or a loan made
under the Federal Consolidation Loan
Program, a portion of which is used to
repay a Federal SLS loan) of the HEA
shall provide the guaranty agency with
the information necessary to deter-
mine when the loan entered repayment
for purposes of this definition, and the
guaranty agency shall provide that in-
formation to the Secretary.

(2) Fiscal year means the period from
and including October 1 of a calendar
year through and including September
30 of the following calendar year.
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(e) Direct Loan Program cohort rate. (1)
For purposes of the Direct Loan Pro-
gram, except as provided in paragraph
(e)(2) of this section, the Secretary cal-
culates Direct Loan Program cohort
rates using the following formulas:

(i) For public institutions, private
nonprofit institutions, or proprietary
degree-granting institutions—

(A) For any fiscal year in which 30 or
more current and former students at
the institution enter repayment on a
Direct Loan Program loan (or on the
portion of a loan made under the Fed-
eral Direct Consolidation Loan Pro-
gram that is used to repay those loans)
received for attendance at the institu-
tion, the percentage of those current
and former students who enter repay-
ment in that fiscal year on those loans
who are in default before the end of the
following fiscal year; or

(B) For any fiscal year in which fewer
than 30 of the institution’s current and
former students enter repayment on a
Direct Loan Program loan (or on the
portion of a loan made under the Fed-
eral Direct Consolidation Loan Pro-
gram that is used to repay those loans)
received for attendance at the institu-
tion, the percentage of those current
and former students who entered re-
payment on those loans in any of the
three most recent fiscal years, who are
in default before the end of the fiscal
year immediately following the year in
which they entered repayment.

(ii) For proprietary non-degree-
granting institutions—

(A) For any fiscal year in which 30 or
more current and former students at
the institution enter repayment on a
Direct Loan Program loan (or on the
portion of a loan made under the Fed-
eral Direct Consolidation Loan Pro-
gram that is used to repay those loans)
received for attendance at the institu-
tion, the percentage of those current
and former students who enter repay-
ment in that fiscal year on those loans
who are in default before the end of the
following fiscal year, or who, before the
end of that following fiscal year, have,
for 270 days, been in repayment under
the income-contingent repayment plan
with scheduled payments that are less
than 15 dollars per month and those
payments result in negative amortiza-
tion; or

(B) For any fiscal year in which fewer
than 30 of the institution’s current and
former students enter repayment on a
Direct Loan Program loan (or on the
portion of a loan made under the Fed-
eral Direct Consolidation Loan Pro-
gram that is used to repay those loans)
received for attendance at the institu-
tion, the percentage of those current
and former students who entered re-
payment on those loans in the three
most recent fiscal years, who are in de-
fault before the end of the fiscal year
immediately following the year in
which they entered repayment, or who,
before the end of that following fiscal
year, have for 270 days, been in repay-
ment under the income-contingent re-
payment plan with scheduled payments
that are less than 15 dollars per month
and those payments result in negative
amortization.

(2)(i) In the case of a student who has
attended and borrowed at more than
one institution, the student (and his or
her subsequent repayment or default)
is attributed to each institution for at-
tendance at which the student received
a loan that entered repayment in the
fiscal year.

(ii) A loan on which a payment is
made by the institution, its owner,
agent, contractor, employee, or any
other affiliated entity or individual, in
order to avoid default by the borrower,
is considered as in default for purposes
of this definition.

(iii) Any loan on which the borrower
has made 12 consecutive monthly on-
time payments under 34 CFR 685.211(e)
before the end of that following fiscal
year is not considered as in default for
purposes of this definition.

(3) For purposes of an institution’s
Direct Loan cohort rate, a Direct Loan
Program loan is considered in default
when the borrower’s or endorser’s fail-
ure to make an installment payment
when due has persisted for 270 days.

(f)(1) Weighted average cohort rate. For
purposes of an institution that has
former students entering repayment in
a fiscal year on both Direct Loan Pro-
gram and FFEL Program loans, except
as provided under paragraph (f)(2) of
this section, the Secretary calculates a
weighted average cohort rate using the
following formulas:
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(i) For public institutions, private
nonprofit institutions, or proprietary
degree-granting institutions—

(A) For any fiscal year in which 30 or
more current and former students at
the institution enter repayment on an
FFEL Program or Direct Loan Pro-
gram loan (or on the portion of a loan
made under the Federal Consolidation
Loan Program or Federal Direct Con-
solidation Loan Program that is used
to repay those loans) received for at-
tendance at the institution, the per-
centage of those current and former
students who enter repayment in that
fiscal year on those loans who are in
default before the end of the following
fiscal year; and

(B) For any fiscal year in which fewer
than 30 of the institution’s current and
former students enter repayment on an
FFEL Program or Direct Loan Pro-
gram loan (or on the portion of a loan
made under the Federal Consolidation
Loan Program or Federal Direct Con-
solidation Loan Program that is used
to repay such loans) received for at-
tendance at the institution, the per-
centage of those current and former
students who entered repayment on
such loans in the three most recent fis-
cal years, who are in default before the
end of the fiscal year immediately fol-
lowing the year in which they entered
repayment.

(ii) For proprietary non-degree-
granting institutions—

(A) For any fiscal year in which 30 or
more current and former students at
the institution enter repayment on an
FFEL Program or Direct Loan Pro-
gram loan (or on the portion of a loan
made under the Federal Consolidation
Loan or Federal Direct Consolidation
Loan Program that is used to repay
those loans) received for attendance at
the institution, the percentage of those
current and former students who enter
repayment in that fiscal year on such
loans who are in default before the end
of the following fiscal year, or who, be-
fore the end of that following fiscal
year, have for 270 days: been in repay-
ment under the income-contingent re-
payment plan with scheduled payments
that are less than 15 dollars per month
and those payments result in negative
amortization; or

(B) For any fiscal year in which fewer
than 30 of the institution’s current and
former students enter repayment on an
FFEL Program or Direct Loan Pro-
gram loan (or on the portion of a loan
made under the Federal Consolidation
Loan Program or Federal Direct Con-
solidation Loan Program that is used
to repay those loans) received for at-
tendance at the institution, the per-
centage of those current and former
students who entered repayment on
those loans in any of the three most re-
cent fiscal years, who are in default be-
fore the end of the fiscal year imme-
diately following the year in which
they entered repayment, or who, before
the end of that following fiscal year,
have for 270 days: been in repayment
under the income-contingent repay-
ment plan with scheduled payments
that are less than 15 dollars per month
and those payments result in negative
amortization.

(2)(i) In the case of a student who has
attended and borrowed at more than
one institution, the student (and his or
her subsequent repayment or default)
is attributed to each institution for at-
tendance at which the student received
a loan that entered repayment in the
fiscal year.

(ii) A loan on which a payment is
made by the institution, its owner,
agent, contractor, employee, or any
other affiliated entity or individual, in
order to avoid default by the borrower,
is considered as in default for purposes
of this definition.

(iii) Any Direct Loan Program loan
on which the borrower has made 12
consecutive monthly on-time payments
under 34 CFR 685.211(e) or has an FFEL
Program loan that has been rehabili-
tated under section 428F of the HEA be-
fore the end of that following fiscal
year is not considered as in default for
purposes of this definition.

(3) For purposes of an institution’s
weighted average cohort rate, a Direct
Loan Program loan is considered in de-
fault when a borrower’s or endorser’s
failure to make an installment pay-
ment when due has persisted for 270
days.

(g) Applicability of Rates to Institu-
tions. (1)(i) An FFEL Program cohort
default rate, Direct Loan Program co-
hort rate, or weighted average cohort

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00402 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



403

Off. of Postsecondary Educ., Education § 668.17

rate of an institution applies to all lo-
cations of the institution as the insti-
tution exists on the first day of the fis-
cal year for which the rate is cal-
culated.

(ii) An FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or weighted average cohort rate of an
institution applies to all locations of
the institution from the date the insti-
tution is notified of that rate until the
institution is notified by the Secretary
that the rate no longer applies.

(2)(i) For an institution that changes
its status from that of a location of one
institution to that of a free-standing
institution, the Secretary determines
the FFEL Program cohort default rate,
Direct Loan Program cohort rate, or
weighted average cohort rate, based on
the institution’s status as of October 1
of the fiscal year for which the rate is
being calculated.

(ii) For an institution that changes
its status from that of a free-standing
institution to that of a location of an-
other institution, the Secretary deter-
mines the FFEL Program cohort de-
fault rate, Direct Loan Program cohort
rate, or weighted average cohort rate,
based on the combined number of stu-
dents who enter repayment during the
applicable fiscal year and the combined
number of students who default during
the applicable fiscal years from both
the former free-standing institution
and the other institution. This rate ap-
plies to the new, consolidated institu-
tion and all of its current locations.

(iii) For free-standing institutions
that merge to form a new, consolidated
institution, the Secretary determines
the FFEL Program cohort default rate,
Direct Loan Program cohort rate, or
weighted average cohort rate based on
the combined number of students who
enter repayment during the applicable
fiscal year and the combined number of
students who default during the appli-
cable fiscal years from all of the insti-
tutions that are merging. This rate ap-
plies to the new consolidated institu-
tion.

(iv) For a location of one institution
that becomes a location of another in-
stitution, the Secretary determines the
FFEL Program cohort default rate, Di-
rect Loan Program cohort rate, or
weighted average cohort rate based on

the combined number of students who
enter repayment during the applicable
fiscal year and the number of students
who default during the applicable fiscal
years from both of the institutions in
their entirety, not limited solely to the
respective locations.

(h) Appeal based on allegations of im-
proper loan servicing or collection—(1)
General. An institution that is subject
to loss of participation in the FFEL
Program or the Direct Loan Program
under paragraph (a)(3), (b)(1), or (b)(2)
of this section or that has been notified
by the Secretary that its FFEL Pro-
gram cohort default rate, Direct Loan
Program cohort rate, or weighted aver-
age cohort rate equals or exceeds 20
percent for the most recent year for
which data are available may include
in its appeal of that loss or rate a chal-
lenge based on allegations of improper
loan servicing or collection. This chal-
lenge may be raised in addition to
other challenges permitted under this
section.

(2) Standard of review. (i) An appeal
based on allegations of improper loan
servicing or collection must be sub-
mitted to the Secretary in accordance
with the requirements of this para-
graph.

(ii) The Secretary excludes any loans
from the FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or weighted average cohort rate cal-
culation that, due to improper serv-
icing or collection, would, as dem-
onstrated by the evidence submitted in
support of the institution’s timely ap-
peal to the Secretary, result in an inac-
curate or incomplete calculation of
that rate.

(iii) For the purposes of paragraph (h)
of this section, a Direct Loan that has
been included in a Direct Loan Pro-
gram cohort rate, under paragraph
(e)(1)(ii) of this section, or a weighted
average cohort rate, under paragraph
(f)(1)(ii) of this section, because it has
been in repayment under the income
contingent repayment plan for 270
days, with scheduled payments that
are less than $15 per month and with
those payments resulting in negative
amortization, is not considered to have
been included in that rate as a de-
faulted loan. An institution’s appeal
under this paragraph does not affect
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the inclusion of these loans in an insti-
tution’s rate.

(3) Procedures. The following proce-
dures apply to appeals from FFEL Pro-
gram cohort default rates, Direct Loan
Program cohort rates, and weighted
average cohort rates issued by the Sec-
retary:

(i) Notice of rate. Upon receiving no-
tice from the Secretary that the insti-
tution’s FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or weighted average cohort rate ex-
ceeds the thresholds specified in para-
graph (a)(3), (b)(1), or (b)(2) of this sec-
tion or that its most recent rate equals
or exceeds 20 percent, the institution
may appeal the calculation of that rate
based on allegations of improper loan
servicing or collection. The Secretary’s
notice includes a list of all borrowers
included in the calculation of the insti-
tution’s rate.

(ii) Appeals for FFEL Program loans.
(A) To initiate an appeal under this
paragraph for FFEL Program loans in-
cluded in the institution’s rate, the in-
stitution must notify, in writing, the
Secretary and each guaranty agency
that guaranteed loans included in the
institution’s FFEL Program cohort de-
fault rate or weighted average cohort
rate that it is appealing the calcula-
tion of that rate. The notification must
be received by the guaranty agency and
the Secretary within 10 working days
of the date the institution received the
Secretary’s notification. The institu-
tion’s notification to the guaranty
agency must include a copy of the list
of students provided by the Secretary
to the institution.

(B) Within 15 working days of receiv-
ing the notification from an institution
subject to loss of participation in the
FFEL or Direct Loan programs under
paragraph (a)(3), (b)(1), or (b)(2) of this
section, or within 30 calendar days of
receiving that notification from any
other institution that may file a chal-
lenge to its FFEL Program cohort de-
fault rate or weighted average cohort
rate under this paragraph, the guar-
anty agency shall provide the institu-
tion with a representative sample of
the loan servicing and collection
records relating to borrowers whose
loans were guaranteed by the guaranty
agency and that were included as de-

faulted loans in the calculation of the
institution’s rate. For purposes of this
section, when used for FFEL Program
loans, the term ‘‘loan servicing and
collection records’’ refers only to the
records submitted by the lender to the
guaranty agency to support the lend-
er’s submission of a default claim and
included in the claim file. In selecting
the representative sample of records,
the guaranty agency shall use the fol-
lowing procedures:

(1) The guaranty agency shall iden-
tify in social security number order all
loans guaranteed by the guaranty
agency and included as defaulted loans
in the calculation of the FFEL Pro-
gram cohort default rate or weighted
average cohort rate that is being chal-
lenged by the institution.

(2) From the population of loans
identified by the guaranty agency, the
guaranty agency shall identify a sam-
ple of the loans. The sample must be of
a size such that the universe estimate
derived from the sample is acceptable
at a 95 percent confidence level with a
plus or minus 5 percent confidence in-
terval. The sampling procedure must
result in a determination of the num-
ber of FFEL Program loans that should
be excluded from the calculation of the
FFEL Program cohort default rate or
weighted average cohort rate under
this paragraph.

(3) The guaranty agency shall provide
a copy of all servicing and collection
records relating to each loan in the
sample to the institution in hard copy
format unless the guaranty agency and
institution agree that all or some of
the records may be provided in another
format.

(4) The guaranty agency may charge
the institution a reasonable fee for
copying and providing the documents,
not to exceed $10 per borrower file.

(5) After compiling the servicing and
collection records for the loans in the
sample, the guaranty agency shall send
the records, a list of the loans included
in the sample, and a description of how
the sample was chosen to the institu-
tion. The guaranty agency shall also
send a copy of the list of the loans in-
cluded in the sample, listed in order by
social security number, and the de-
scription of how the sample was chosen

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00404 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



405

Off. of Postsecondary Educ., Education § 668.17

to the Secretary at the same time the
material is sent to the institution.

(6) If the guaranty agency charges
the institution a fee for copying and
providing the documents under para-
graph (h)(3)(ii)(B)(4) of this section, the
guaranty agency is not required to pro-
vide the documents to the institution
until payment is received by the agen-
cy. If payment of a fee is required, the
guaranty agency shall notify the insti-
tution, in writing, within 15 working
days of receipt of the institution’s re-
quest, of the amount of the fee. If the
guaranty agency does not receive pay-
ment of the fee from the institution
within 15 working days of the date the
institution receives notice of the fee,
the institution shall be considered to
have waived its right to challenge the
calculation of its FFEL Program co-
hort default rate or weighted average
cohort rate based on allegations of im-
proper loan servicing or collection in
regard to the loans guaranteed by that
guaranty agency. The guaranty agency
shall notify the institution and the
Secretary, in writing, that the institu-
tion has failed to pay the fee and has
apparently waived its right to chal-
lenge the calculation of its rate for this
purpose. The Secretary determines
that an institution that does not pay
the required fee to the guaranty agen-
cy has not met its burden of proof in
regard to the loans insured by that
guaranty agency unless the institution
proves that the agency’s conclusion
that the institution waived its appeal
is incorrect.

(iii) Appeals for Direct Loan Program
loans. (A) To initiate an appeal under
this paragraph for Direct Loans in-
cluded in the institution’s rate, the in-
stitution must notify the Secretary, in
writing, that it is appealing the cal-
culation of its Direct Loan Program
cohort rate or weighted average cohort
rate. The notification must be received
by the Secretary within 10 working
days of the date the institution re-
ceived the Secretary’s notification.

(B) Within 15 working days of receiv-
ing the notification from an institution
subject to loss of participation in the
FFEL or Direct Loan Program under
paragraph (a)(3), (b)(1), or (b)(2) of this
section, or within 30 calendar days of
receiving that notification from any

other institution that may file a chal-
lenge to its Direct Loan Program co-
hort rate or weighted average cohort
rate under this paragraph, the Sec-
retary provides the institution with a
representative sample of the loan serv-
icing and collection records relating to
borrowers whose Direct Loans were in-
cluded as defaulted loans in the cal-
culation of the institution’s rate. For
purposes of this section, when used for
Direct Loans, the term ‘‘loan servicing
and collection records’’ refers only to
the records maintained by the Depart-
ment’s Direct Loan Servicer with re-
spect to the servicing and collecting of
delinquent loans prior to the default.
In selecting the representative sample
of records, the Secretary uses the fol-
lowing procedures:

(1) The Secretary identifies in social
security number order all Direct Loans
included as defaulted loans in the cal-
culation of the Direct Loan Program
cohort rate or weighted average cohort
rate that is being challenged by the in-
stitution.

(2) From the population of loans
identified by the Secretary, the Sec-
retary identifies a sample of the loans.
The sample is of a size such that the
universe estimate derived from the
sample is acceptable at a 95 percent
confidence level with a plus or minus 5
percent confidence interval. The sam-
pling procedure must result in a deter-
mination of the number of Direct
Loans included in the rate as defaulted
loans that should be excluded from the
calculation of the Direct Loan Pro-
gram cohort rate or weighted average
cohort rate under this paragraph.

(3) The Secretary provides a copy of
all servicing and collection records re-
lating to each loan in the sample to the
institution in hard copy format unless
the Secretary and institution agree
that all or some of the records may be
provided in another format.

(4) The Secretary may charge the in-
stitution a reasonable fee for copying
and providing the documents, not to
exceed $10 per borrower file.

(5) After compiling the servicing and
collection records for the loans in the
sample, the Secretary sends the
records, a list of the loans included in
the sample, and a description of how
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the sample was chosen to the institu-
tion.

(6) If the Secretary charges the insti-
tution a fee for copying and providing
the documents under paragraph
(h)(3)(iii)(B)(4) of this section, the Sec-
retary does not provide the documents
to the institution until payment is re-
ceived by the Secretary. If payment of
a fee is required, the Secretary notifies
the institution, in writing, within 15
working days of receipt of the institu-
tion’s request, of the amount of the fee.
If the Secretary does not receive pay-
ment of the fee from the institution
within 15 working days of the date the
institution receives notice of the fee,
the institution shall be considered to
have waived its right to challenge the
calculation of its Direct Loan Program
cohort rate or weighted average cohort
rate based on allegations of improper
loan servicing or collection in regard
to the Direct Loans included in that
rate. The Secretary notifies the insti-
tution, in writing, that the institution
has failed to pay the fee and has waived
its right to challenge the calculation of
its rate on the basis of those allega-
tions.

(iv) Procedures for filing an appeal.
After receiving the relevant loan serv-
icing and collection records from the
Secretary (for defaulted Direct Loan
Program loans included in a Direct
Loan Program cohort rate or weighted
average cohort rate) and from all of the
guaranty agencies that insured loans
included in the institution’s FFEL Pro-
gram cohort default rate or weighted
average cohort rate calculation (for de-
faulted FFEL Program loans included
in a rate), the institution has 30 cal-
endar days to file its appeal with the
Secretary. An appeal is considered filed
when it is received by the Secretary. If
the institution is also filing an appeal
under paragraph (c)(1)(i) of this sec-
tion, the institution may delay submit-
ting its appeal under this paragraph
until the appeal under paragraph
(c)(1)(i) is submitted to the Secretary.
As part of the appeal, the institution
shall submit the following information
to the Secretary:

(A) A list of the loans that the insti-
tution alleges would, due to improper
loan servicing or collection, result in

an inaccurate or incomplete calcula-
tion of the rate.

(B) Copies of all of the loan servicing
or collection records and any other evi-
dence relating to a loan that the insti-
tution believes has been subject to im-
proper servicing or collection. The
records must be in hard copy or micro-
fiche format.

(C) For FFEL Program loans, a copy
of the lists provided by the guaranty
agencies under paragraph (h)(3)(ii)(B)
of this section.

(D) An explanation of how the alleged
improper servicing or collection re-
sulted in an inaccurate or incomplete
calculation of the institution’s rate.

(E) A summary of the institution’s
appeal listing the following:

(1) For FFEL Program cohort default
rates, the number of loans insured by
each guaranty agency that were in-
cluded as defaulted loans in the cal-
culation of the institution’s rate and
the number of loans that would be ex-
cluded from the calculation of that
rate by application of the results of the
review of the sample of loans provided
to the institution to the population of
loans for each guaranty agency.

(2) For Direct Loan Program cohort
rates, the number of Direct Loans that
were included as defaulted loans in the
calculation of the institution’s rate
and the number of loans that would be
excluded from the calculation of that
rate by application of the results of the
review of the sample of loans provided
to the institution to the population of
loans serviced by the Secretary.

(3) For weighted average cohort
rates—

(i) The number of FFEL Program
loans insured by each guaranty agency
that were included as defaulted loans
in the calculation of the institution’s
rate and the number of loans that
would be excluded from the calculation
of that rate by application of the re-
sults of the review of the sample of
loans provided to the institution to the
population of loans for each guaranty
agency; and

(ii) The number of Direct Loans that
were included as defaulted loans in the
calculation of the institution’s rate
and the number of loans that would be
excluded from the calculation of that
rate by application of the results of the
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review of the sample of loans provided
to the institution to the population of
loans serviced by the Secretary.

(F) A certification by an authorized
official of the institution that all infor-
mation provided by the institution in
the appeal is true and correct.

(v) Decision. The Secretary or the
Secretary’s designee reviews the infor-
mation submitted by the institution
and issues a decision.

(A) In making a decision under this
paragraph, the Secretary presumes
that the information provided to the
institution by the guaranty agency or
Secretary under paragraphs (h)(3)(ii)(B)
and (iii)(B) of this section is correct
unless the institution provides sub-
stantial evidence showing that the in-
formation is not correct.

(B) If the Secretary finds that the
evidence presented by the institution
shows that some of the loans included
in the sample of loan records reviewed
by the institution should be excluded
from calculation of the FFEL Program
cohort default rate, Direct Loan Pro-
gram cohort rate, or weighted average
cohort rate under paragraph (h)(2) of
this section, the Secretary reduces the
institution’s rate, in accordance with a
statistically valid methodology, to re-
flect the percentage of defaulted loans
in the sample that should be excluded.

(vi) Notification. The Secretary noti-
fies the institution, in writing, of the
decision.

(vii) Seeking judicial review. An insti-
tution may not seek judicial review of
the Secretary’s determination of the
institution’s FFEL Program cohort de-
fault rate, Direct Loan Program cohort
rate, or weighted average cohort rate
until the Secretary or the Secretary’s
designee issues the decision under
paragraph (h)(3)(v) of this section.

(viii) Improper loan servicing or collec-
tion criteria. For purposes of this para-
graph, a default is considered to have
been due to improper servicing or col-
lection only if the borrower did not
make a payment on the loan and—

(A) For an FFEL Program loan, the
institution proves that the lender
failed to perform one or more of the
following activities, if that activity
was required:

(1) Send at least one letter (other
than the final demand letter) urging

the borrower or endorser to make pay-
ments on the loan.

(2) Attempt at least one phone call to
the borrower or endorser.

(3) Submit a request for preclaims as-
sistance to the guaranty agency.

(4) Send a final demand letter to the
borrower.

(5) Submit a certification (or other
evidence) that skip tracing was per-
formed.

(B) For a Direct Loan Program loan,
the institution proves that the Direct
Loan Servicer failed to perform one or
more of the following activities, if that
activity is applicable to the loan:

(1) Send at least one letter (other
than the final demand letter) urging
the borrower or endorser to make pay-
ments on the loan.

(2) Attempt at least one phone call to
the borrower or endorser unless the
borrower or endorser is incarcerated or
is residing outside a State, Mexico, or
Canada.

(3) Send a final demand letter to the
borrower.

(4) Document that skip tracing was
performed if the Direct Loan Servicer
determined it did not have the bor-
rower’s current address.

(i) Effect of decision. (1) An institution
may challenge the calculation of an
FFEL Program cohort default rate, Di-
rect Loan Program cohort rate, or
weighted average cohort rate under
this section no more than once. The
Secretary’s determination of an insti-
tution’s appeal of the calculation of
such a rate is binding on any future ap-
peal by the institution.

(2) An institution that fails to chal-
lenge the calculation of an FFEL Pro-
gram cohort default rate, Direct Loan
Program cohort rate, or weighted aver-
age cohort rate under this section
within 10 working days of receiving no-
tice of the determination of that rate
is prohibited from challenging that
rate in any other proceeding before the
Department.

(3) If the Secretary has initiated an
action under paragraph (a)(2) of this
section, the institution may not chal-
lenge the calculation of the FFEL Pro-
gram cohort default rate, Direct Loan
Program cohort rate, or weighted aver-
age cohort rate on which the action is
based.
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(j) Review of default rate data. Effec-
tive on October 1, 1994, an institution
has an opportunity to review and cor-
rect the information provided to the
Secretary by the guaranty agencies for
the purpose of calculating a cohort de-
fault rate on the loans to be included
in the calculation of the institution’s
cohort default rate before the final rate
is calculated.

(1)(i) Once the Secretary has received
the information used in calculating the
cohort default rates from the guaranty
agencies, the Secretary calculates
draft cohort default rates for each in-
stitution.

(ii) The Secretary sends all institu-
tions with draft cohort default rates
equal to or in excess of 20 percent, a
copy of the information provided by
the guaranty agencies in regard to
loans included in the institution’s co-
hort default rate.

(iii) An institution with a draft co-
hort default rate less than 20 percent
will receive a notice of the draft de-
fault rate and may request a copy of
the information provided by the guar-
anty agencies within 10 working days
of receiving the notice from the Sec-
retary. Upon receiving the request
from the institution, the Secretary will
send the institution a copy of the infor-
mation requested. The time frames
provided in this paragraph will not
start until the institution receives the
information from the Secretary.

(2) Within 30 calendar days of receiv-
ing the default rate information from
the Secretary, the institution must no-
tify the guaranty agency of any infor-
mation included in the default rate
data that it believes is incorrect. The
institution must also provide the guar-
anty agency with evidence that it be-
lieves supports its contention that the
default rate data are incorrect.

(3) Within 30 days of receiving the in-
stitution’s challenge under paragraph
(h)(2) of this section, the guaranty
agency shall respond to the institu-
tion’s challenge. The guaranty agen-
cy’s response must include a response
to each allegation of error made by the
institution and any evidence sup-
porting the agency’s position.

(4) The guaranty agency shall provide
a copy of its response to the institution
to the Secretary and identify any er-

rors in the information previously sub-
mitted to the Secretary.

(5) The information used to calculate
cohort default rates will be changed to
reflect allegations of error made by an
institution, confirmed by the guaranty
agency and accepted by the Secretary
prior to releasing final cohort default
rates.

(6) The draft default rate issued by
the Secretary under paragraph (h)(1) of
this section may not be considered pub-
lic information and may not be other-
wise voluntarily released by the Sec-
retary or the guaranty agency.

(7) An institution may not appeal a
cohort default rate under paragraph
(d)(1) of this section on the basis of any
alleged errors in the default rate infor-
mation unless errors were identified by
the institution in a challenge to its
preliminary default rate under para-
graph (h) of this section.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c)

[59 FR 22433, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 59 FR 61200, Nov. 29,
1994; 60 FR 42408, Aug. 15, 1995; 60 FR 61769,
Dec. 1, 1995; 63 FR 56759, Oct. 22, 1998]

§ 668.18 [Reserved]

§ 668.19 Financial aid transcript.
(a) (1) An institution shall determine

whether a student who is applying for
assistance under any title IV, HEA pro-
gram has previously attended another
eligible institution.

(2) Before a student who previously
attended another eligible institution
may receive any title IV, HEA program
assistance the institution the student
is, or will be, attending—

(i) Must request each eligible institu-
tion the student previously attended to
provide to it a financial aid transcript;
or

(ii) May use information it obtains
from the National Student Loan Data
System (NSLDS) to satisfy the require-
ments of paragraphs (a)(1) and (a)(2)(i)
of this section, after the Secretary in-
forms institutions through a Notice in
the FEDERAL REGISTER that the NSLDS
is available for this purpose, and infor-
mation on how the NSLDS can be used.

(3) Except as provided in paragraph
(b)(5) of this section, if an institution
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requests a financial aid transcript from
any institution a student previously
attended, until the institution receives
each requested financial aid transcript;
the institution—

(i) May withhold payment of Federal
Pell Grant and campus-based funds to
the student;

(ii) May disburse Federal Pell Grant
and campus-based funds to the student
for one payment period only;

(iii) May decline to certify the stu-
dent’s Federal Stafford Loan applica-
tion or the parent’s Federal PLUS ap-
plication under the FFEL Program;

(iv) May decline to originate the stu-
dent’s Direct Subsidized Loan or Direct
Unsubsidized Loan or the parent’s Di-
rect PLUS Loan under the Direct Loan
Program;

(v) May not deliver Federal Stafford
or disburse Direct Subsidized or Direct
Subsidized Loan proceeds to a student;
and

(vi) May not deliver Federal PLUS or
disburse Direct PLUS Loan proceeds to
a parent or student.

(4)(i) An institution may not hold
Federal Stafford or Federal PLUS loan
proceeds under paragraph (b)(3) of this
section for more than 45 days. If an in-
stitution does not receive all required
financial aid transcripts for a student
within 45 days of the receipt of such
proceeds, the institution shall return
the loan proceeds to the appropriate
lender.

(ii) An institution that certifies a
Federal Stafford or Federal PLUS loan
application before receiving all re-
quired financial aid transcripts shall
return to the lender the appropriate
amount of any Federal Stafford or Fed-
eral PLUS proceeds if it receives a fi-
nancial aid transcript indicating that
the student is not eligible for all, or a
part, of the loan proceeds.

(5) An institution may disburse title
IV, HEA program funds to a student
without receiving a financial aid tran-
script from an eligible institution the
student previously attended if the in-
stitution the student previously at-
tended—

(i) Has closed, and information con-
cerning the student’s receipt of title
IV, HEA program assistance for attend-
ance at that institution is not avail-
able;

(ii) Is not located in a State; or
(iii) Provides the disbursing institu-

tion with the written certification de-
scribed in paragraph (b)(2)(ii) of this
section.

(b) Upon request, each institution lo-
cated in a State shall promptly provide
to the institution that requested a fi-
nancial aid transcript—

(1) All information in its possession
concerning whether the student in
question attended institutions other
than itself and the requesting institu-
tion; and

(2) (i) A financial aid transcript for
that student, if the student received or
benefitted from any title IV, HEA pro-
gram assistance while attending the in-
stitution; or

(ii) A written certification that—
(A) The student did not receive or

benefit from any title IV, HEA pro-
gram assistance while attending the in-
stitution; or

(B) The transcript would cover only
years for which the institution no
longer has records and is no longer re-
quired to keep records under the appli-
cable title IV, HEA program record-
keeping requirements.

(c) An institution must disclose on a
financial aid transcript for a student—

(1) The student’s name and social se-
curity number;

(2) To the extent the institution is
aware, whether the student is in de-
fault on any title IV, HEA program
loan;

(3) To the extent the institution is
aware, whether the student owes an
overpayment on any title IV, HEA pro-
gram grant or Federal Perkins Loan;

(4) For the award year for which a fi-
nancial aid transcript is requested, the
student’s Scheduled Federal Pell Grant
and the amount of Pell Grant funds
disbursed to the student;

(5) The aggregate amount of loans
made to the student under each of the
title IV, HEA loan programs for at-
tendance at the institution;

(6) For the award year in which a fi-
nancial aid transcript is requested, the
total amount of Federal Perkins loan
funds disbursed to the student;

(7) Whether the student owed an out-
standing balance on July 1, 1987 on ei-
ther a National Direct Student Loan
made for attendance at the institution;
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(8) Whether the student owed an out-
standing balance on October 1, 1992 on
either a Federal Perkins loan or a Na-
tional Direct Student Loan made for
attendance at the institution; and

(9) The amount of, and period of en-
rollment for, the most current loan
made to the student under the FFEL,
and Direct Loan programs for attend-
ance at the institution.

(d)(1) A financial aid transcript must
be signed by an official authorized by
the institution to disclose information
in connection with title IV, HEA pro-
grams.

(2) An institution must base the in-
formation it includes on financial aid
transcripts on records it maintains
under the title IV, HEA programs rec-
ordkeeping requirements.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1091, 1094)

[60 FR 61809, Dec. 1, 1995, as amended at 63
FR 40624, July 29, 1998]

§ 668.20 Limitations on remedial
coursework that is eligible for Title
IV, HEA program assistance.

(a) A noncredit or reduced credit re-
medial course is a course of study de-
signed to increase the ability of a stu-
dent to pursue a course of study lead-
ing to a certificate or degree.

(1) A noncredit remedial course is one
for which no credit is given toward a
certificate or degree; and

(2) A reduced credit remedial course
is one for which reduced credit is given
toward a certificate or degree.

(b) Except as provided in paragraphs
(c) and (d) of this section, in deter-
mining a student’s enrollment status
and cost of attendance, an institution
shall include any noncredit or reduced
credit remedial course in which the
student is enrolled. The institution
shall attribute the number of credit or
clock hours to a noncredit or reduced
credit remedial course by—

(1) Calculating the number of class-
room and homework hours required for
that course;

(2) Comparing those hours with the
hours required for nonremedial courses
in a similar subject; and

(3) Giving the remedial course the
same number of credit or clock hours it
gives the nonremedial course with the

most comparable classroom and home-
work requirements.

(c) In determining a student’s enroll-
ment status under the Title IV, HEA
programs or a student’s cost of attend-
ance under the campus-based, FFEL,
and Direct Loan programs, an institu-
tion may not take into account any
noncredit or reduced credit remedial
course if—

(1) That course is part of a program
of instruction leading to a high school
diploma or the recognized equivalent of
a high school diploma, even if the
course is necessary to enable the stu-
dent to complete a degree or certificate
program;

(2) The educational level of instruc-
tion provided in the noncredit or re-
duced credit remedial course is below
the level needed to pursue successfully
the degree or certificate program of-
fered by that institution after one year
in that remedial course; or

(3) Except for a course in English as
a second language, the educational
level of instruction provided in that
course is below the secondary level.
For purposes of this section, the Sec-
retary considers a course to be below
the secondary level if any of the fol-
lowing entities determine that course
to be below the secondary level:

(i) The State agency that legally au-
thorized the institution to provide
postsecondary education.

(ii) In the case of an accredited or
preaccredited institution, the nation-
ally recognized accrediting agency or
association that accredits or
preaccredits the institution.

(iii) In the case of a public postsec-
ondary vocational institution that is
approved by a State agency recognized
for the approval of public postsec-
ondary vocational education, the State
agency recognized for the approval of
public postsecondary vocational edu-
cation that approves the institution.

(iv) The institution.
(d) Except as set forth in paragraph

(f) of this section, an institution may
not take into account more than one
academic year’s worth of noncredit or
reduced credit remedial coursework in
determining—

(1) A student’s enrollment status
under the title IV, HEA programs; and
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(2) A student’s cost of attendance
under the campus-based, FFEL, and Di-
rect Loan programs.

(e) One academic year’s worth of non-
credit or reduced credit remedial
coursework is equivalent to—

(1) Thirty semester or 45 quarter
hours; or

(2) Nine hundred clock hours.
(f) Courses in English as a second lan-

guage do not count against the one-
year academic limitation contained in
paragraph (d) of this section.

(Authority: 20 U.S.C. 1094)

[52 FR 45724, Dec. 1, 1987, as amended at 56
FR 36698, July 31, 1991; 58 FR 32202–32203,
June 8, 1993; 63 FR 40624, July 29, 1998]

§ 668.21 Treatment of Federal Perkins
Loan, FSEOG, and Federal Pell
Grant program funds if the recipi-
ent withdraws, drops out, or is ex-
pelled before his or her first day of
class.

(a)(1) If a student officially with-
draws, drops out, or is expelled before
his or her first day of class of a pay-
ment period, all funds paid to the stu-
dent for that payment period for insti-
tutional or noninstitutional costs
under the Federal Pell Grant, FSEOG,
and Federal Perkins Loan programs
are an overpayment.

(2) The institution shall return that
overpayment to the respective title IV,
HEA programs in the amount that the
student received from each program.

(b) For purposes of this section, the
Secretary considers that a student
drops out before his or her first day of
class of a payment period if the institu-
tion is unable to document the stu-
dent’s attendance at any class during
the payment period.

(Authority: 20 U.S.C. 1094)

[52 FR 45727, Dec. 1, 1987, as amended at 63
FR 40624, July 29, 1998]

§ 668.22 Institutional refunds and re-
payments.

(a) General. (1) An institution shall
have a fair and equitable refund policy
under which the institution makes a
refund of unearned tuition, fees, room
and board, and other charges to a stu-
dent who received Title IV, HEA pro-
gram assistance, or whose parent re-
ceived a Federal PLUS loan or Federal

Direct PLUS loan on behalf of the stu-
dent if the student—

(i) Does not register for the period of
enrollment for which the student was
charged; or

(ii) Withdraws, drops out, is expelled
from the institution, or otherwise fails
to complete the program on or after his
or her first day of class of the period of
enrollment for which he or she was
charged.

(2) The institution shall provide a
clear and conspicuous written state-
ment containing its refund policy, in-
cluding the allocation of refunds and
repayments to sources of aid to a pro-
spective student prior to the earlier of
the student’s enrollment or the execu-
tion of the student’s enrollment agree-
ment. The institution must make
available to students upon request ex-
amples of the application of this policy
and inform students of the availability
of these examples in the written state-
ment. The institution shall make its
policy known to currently enrolled stu-
dents. The institution shall include in
its statement the procedures that a
student must follow to obtain a refund,
but the institution shall return the
portion of a refund allocable to the
Title IV, HEA programs in accordance
with paragraph (f) of this section
whether the student follows those pro-
cedures or not. If the institution
changes its refund policy, the institu-
tion shall ensure that all students are
made aware of the new policy.

(3) The institution shall publish the
costs of required supplies and equip-
ment and shall substantiate to the Sec-
retary upon request that the costs are
reasonably related to the cost of pro-
viding the supplies and equipment to
students.

(b) Fair and equitable refund policy. (1)
For purposes of paragraph (a) of this
section, an institution’s refund policy
is fair and equitable if the policy pro-
vides for a refund of at least the larger
of the amount provided under—

(i) The requirements of applicable
State law;

(ii) The specific refund standards es-
tablished by the institution’s nation-
ally recognized accrediting agency if
those standards are approved by the
Secretary;
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(iii) The pro rata refund calculation
described in paragraph (c) of this sec-
tion, for any student attending the in-
stitution for the first time whose with-
drawal date is on or before the 60 per-
cent point in time in the period of en-
rollment for which the student has
been charged; or

(iv) For purposes of determining a re-
fund when the pro rata refund calcula-
tion under paragraph (b)(1)(iii) of this
section does not apply, and no stand-
ards for a refund under State law under
paragraph (b)(1)(i) and no standards es-
tablished by the institution’s accred-
iting agency under (b)(1)(ii) of this sec-
tion exist, the larger of—

(A) The Federal refund calculation
contained in paragraph (d) of this sec-
tion; or

(B) The institution’s refund policy.
(2) For purposes of the calculation of

a pro rata refund under paragraph
(b)(1)(iii) of this section, ‘‘the 60 per-
cent point in time in the period of en-
rollment for which the student has
been charged’’ is—

(i) In the case of an educational pro-
gram that is measured in credit hours,
the point in calendar time when 60 per-
cent of the period of enrollment for
which the student has been charged, as
defined in paragraph (e) of this section,
has elapsed; and

(ii) In the case of an educational pro-
gram that is measured in clock hours,
the point in time when the student
completes 60 percent of the clock hours
scheduled for the period of enrollment
for which the student is charged, as de-
fined in paragraph (e) of this section.

(3) The institution must determine
which policy under paragraph (b)(1) of
this section provides for the largest re-
fund to that student.

(4) For all refund calculations other
than the pro rata refund calculation
under paragraph (b)(1)(iii) of this sec-
tion, an institution must subtract the
unpaid amount of a scheduled cash
payment from the amount the institu-
tion may retain in accordance with
paragraph (f)(2) of this section.

(c) Pro Rata refund. (1) ‘‘Pro rata re-
fund,’’ as used in this section, means a
refund by an institution to a student
attending that institution for the first
time of not less than that portion of
the tuition, fees, room, board, and

other charges assessed the student by
the institution equal to the portion of
the period of enrollment for which the
student has been charged that remains
on the withdrawal date, rounded down-
ward to the nearest 10 percent of that
period, less any unpaid amount of a
scheduled cash payment for the period
of enrollment for which the student
has been charged.

(2) A ‘‘scheduled cash payment’’ is
the amount of institutional charges
that is not paid for by financial aid for
the period of enrollment for which the
student has been charged exclusive of—

(i) Any amount scheduled to be paid
by Title IV, HEA program assistance
that the student has been awarded that
is payable to the student even though
the student has withdrawn;

(ii) Late disbursements of loans made
under the FFEL and Direct Loan Pro-
grams in accordance with 34 CFR
682.207(d) and 34 CFR 685.303(d), respec-
tively; and

(iii) Late disbursements of State stu-
dent financial assistance, for which the
student is still eligible in spite of hav-
ing withdrawn, made in accordance
with the applicable State’s written late
disbursement policies. The late dis-
bursement must be made within 60
days after the student’s date of with-
drawal, as defined in paragraph (j)(1) of
this section, or the institution must—

(A) Recalculate the refund in accord-
ance with this section, including recal-
culating the student’s unpaid charges
in accordance with this paragraph
without consideration of the State’s
late disbursement amount; and

(B) Return any additional refund
amounts due as a result of the recal-
culation in accordance with paragraph
(h) of this section.

(3) The ‘‘unpaid amount of a sched-
uled cash payment’’ is computed by
subtracting the amount paid by the
student for the period of enrollment for
which the student has been charged
from the scheduled cash payment for
the period of enrollment for which the
student has been charged.

(4) An institution may exclude from
the calculation of a pro rata refund
under this paragraph a reasonable ad-
ministrative fee not to exceed the less-
er of—
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(i) Five percent of the tuition, fees,
room and board, and other charges as-
sessed the student; or

(ii) One hundred dollars.
(5)(i) For purposes of this section,

‘‘other charges assessed the student by
the institution’’ include, but are not
limited to, charges for any equipment
(including books and supplies) issued
by an institution to the student if the
institution specifies in the enrollment
agreement a separate charge for equip-
ment that the student actually obtains
or if the institution refers the student
to a vendor operated by the institution
or an entity affiliated or related to the
institution.

(ii) The institution may exclude from
the calculation of a pro rata refund
under this paragraph the documented
cost to the institution of unreturnable
equipment issued to the student in ac-
cordance with paragraph (c)(5)(i) of
this section or of returnable equipment
issued to the student in accordance
with paragraph (c)(5)(i) of this section
if the student does not return the
equipment in good condition, allowing
for reasonable wear and tear, within 20
days following the date of the student’s
withdrawal. For example, equipment is
not considered to be returned in good
condition and, therefore, is
unreturnable, if the equipment cannot
be reused because of clearly recognized
health and sanitary reasons. The insti-
tution must clearly and conspicuously
disclose in the enrollment agreement
any restrictions on the return of equip-
ment, including equipment that is
unreturnable. The institution must no-
tify the student in writing prior to en-
rollment that return of the specific
equipment involved will be required
within 20 days of the student’s with-
drawal.

(iii) An institution may not delay its
payment of the portion of a refund al-
locable under this section to a Title IV,
HEA program or a lender under 34 CFR
682.607 by reason of the process for re-
turn of equipment prescribed in para-
graph (c)(5) of this section.

(6) For purposes of this section—
(i) ‘‘Room’’ charges do not include

charges that are passed through the in-
stitution from an entity that is not
under the control of, related to, or af-
filiated with the institution; and

(ii) ‘‘Other charges assessed the stu-
dent by the institution’’ do not include
fees for group health insurance, if this
insurance is required for all students
and the purchased coverage remains in
effect for the student throughout the
period for which the student was
charged.

(7)(i) For purposes of this section, a
student attending an institution for
the first time is a student who—

(A) Has not previously attended at
least one class at the institution; or

(B) Received a refund of 100 percent
of his or her tuition and fees (less any
permitted administrative fee) under
the institution’s refund policy for pre-
vious attendance at the institution.

(ii) A student remains a first-time
student until the student either—

(A) Withdraws, drops out, or is ex-
pelled from the institution after at-
tending at least one class; or

(B) Completes the period of enroll-
ment for which he or she has been
charged.

(8) For purposes of this paragraph,
‘‘the portion of the period of enroll-
ment for which the student has been
charged that remains’’ is determined—

(i) In the case of an educational pro-
gram that is measured in credit hours,
by dividing the total number of weeks
comprising the period of enrollment for
which the student has been charged
into the number of weeks remaining in
that period as of the student’s with-
drawal date;

(ii) In the case of an educational pro-
gram that is measured in clock hours,
by dividing the total number of clock
hours comprising the period of enroll-
ment for which the student has been
charged into the number of scheduled
clock hours remaining to be completed
by the student in that period as of the
student’s withdrawal date; and

(iii) In the case of an educational pro-
gram that consists predominantly of
correspondence courses, by dividing the
total number of lessons comprising the
period of enrollment for which the stu-
dent has been charged into the number
of lessons not submitted by the stu-
dent.

(d) Federal refund. (1) ‘‘Federal re-
fund,’’ as used in this section, means a
refund by an institution to a student
attending that institution of not less
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than the portion of institutional
charges (tuition, fees, room, board and
other charges assessed the student by
the institution) to be refunded as fol-
lows—

(i) If a student withdraws, drops out,
or is expelled from the institution be-
fore the first day of classes for the pe-
riod of enrollment for which the stu-
dent was charged, the institution must
follow the provisions under § 668.21 for
the treatment of Federal Perkins Loan,
FSEOG, and Federal Pell Grant Pro-
gram funds, the provisions under
§ 682.604(d)(3) or (4) for the treatment of
FFEL Program funds, and the provi-
sions under § 685.303(b)(3) for the treat-
ment of Direct Loan Program funds, as
appropriate;

(ii) The institution must refund 100
percent of institutional charges, less
an administrative fee, if any, as de-
scribed in paragraph (d)(2) of this sec-
tion, if a student withdraws on the first
day of classes for the period of enroll-
ment for which the student was
charged;

(iii) The institution must refund at
least 90 percent of institutional
charges, less an administrative fee, if
any, as described in paragraph (d)(2) of
this section, if a student withdraws at
any time after the first day of classes
for the period of enrollment for which
the student was charged up to and in-
cluding the end of the first 10 percent
(in time) of that period of enrollment;

(iv) The institution must refund at
least 50 percent of institutional
charges, less an administrative fee, if
any, as described in paragraph (d)(2) of
this section, if the student withdraws
at any time after the end of the first 10
percent (in time) of the period of en-
rollment for which the student was
charged up to and including the end of
the first 25 percent (in time) of that pe-
riod of enrollment; and

(v) The institution must refund at
least 25 percent of institutional
charges, less an administrative fee, if
any, as described in paragraph (d)(2) of
this section, if the student withdraws
at any time after the end of the first 25
percent (in time) of the period of en-
rollment for which the student was
charged up to and including the end of
the first 50 percent (in time) of that pe-
riod of enrollment.

(2) An institution may exclude from
the calculation of a Federal refund
under this paragraph a reasonable ad-
ministrative fee not to exceed the less-
er of—

(i) Five percent of the tuition, fees,
room and board, and other charges as-
sessed the student; or

(ii) One hundred dollars.
(3)(i) For purposes of this section,

‘‘other charges assessed the student by
the institution’’ include, but are not
limited to, charges for any equipment
(including books and supplies) issued
by an institution to the student if the
institution specifies in the enrollment
agreement a separate charge for equip-
ment that the student actually obtains
or if the institution refers the student
to a vendor operated by the institution
or an entity affiliated or related to the
institution.

(ii) The institution may exclude from
the calculation of a Federal refund
under this paragraph the documented
cost to the institution of unreturnable
equipment issued to the student in ac-
cordance with paragraph (d)(3)(i) of
this section or of returnable equipment
issued to the student in accordance
with paragraph (d)(3)(i) of this section
if the student does not return the
equipment in good condition, allowing
for reasonable wear and tear, within 20
days following the date of the student’s
withdrawal. For example, equipment is
not considered to be returned in good
condition and, therefore, is
unreturnable, if the equipment cannot
be reused because of clearly recognized
health and sanitary reasons. The insti-
tution must clearly and conspicuously
disclose in the enrollment agreement
any restrictions on the return of equip-
ment, including equipment that is
unreturnable. The institution must no-
tify the student in writing prior to en-
rollment that return of the specific
equipment involved will be required
within 20 days of the student’s with-
drawal.

(iii) An institution may not delay its
payment of the portion of a refund al-
locable under this section to a Title IV,
HEA program or a lender under 34 CFR
682.607 by reason of the process for re-
turn of equipment prescribed in para-
graph (c)(3) of this section.

(4) For purposes of this section—
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(i) ‘‘Room’’ charges do not include
charges that are passed through the in-
stitution from an entity that is not
under the control of, related to, or af-
filiated with the institution; and

(ii) ‘‘Other charges assessed the stu-
dent by the institution’’ do not include
fees for group health insurance, if this
insurance is required for all students
and the purchased coverage remains in
effect for the student throughout the
period for which the student was
charged.

(e) Period of enrollment for which the
student has been charged. (1) For pur-
poses of this section, ‘‘the period of en-
rollment for which the student has
been charged,’’ means the actual period
for which an institution charges a stu-
dent, except that the minimum period
must be—

(i) In the case of an educational pro-
gram that is measured in credit hours
or clock hours and uses semesters, tri-
mesters, quarters, or other academic
terms, the semester, trimester, quarter
or other academic term; or

(ii) In the case of an educational pro-
gram that is measured in credit hours
or clock hours and does not use semes-
ters, trimesters, quarters, or other aca-
demic terms and is—

(A) Longer than or equal to the aca-
demic year in length, the greater of the
payment period or one-half of the aca-
demic year;

(B) Shorter than the academic year
in length, the length of the educational
program.

(2) If an institution charges by dif-
ferent periods for different charges, the
‘‘period of enrollment for which the
student has been charged’’ for purposes
of this section is the longest period for
which the student is charged. The in-
stitution must include any charges as-
sessed the student for the period of en-
rollment or any portion of that period
of enrollment when calculating the re-
fund.

(f) Overpayments. (1) An institution
shall determine whether a student has
received an overpayment for non-
institutional costs for the period of en-
rollment for which the student has
been charged if—

(i) The student officially withdraws,
drops out, or is expelled, on or after his

or her first day of class of that period;
and

(ii) The student received Title IV,
HEA program assistance other than
from the FWS, FFEL, or Direct Loan
Program for that period.

(2)(i) To determine if the student
owes an overpayment, the institution
shall subtract the noninstitutional
costs that the student incurred for that
portion of the period of enrollment for
which the student has been charged
from the amount of all assistance
(other than from the FWS, FFEL, or
Direct Loan Program) that the institu-
tion disbursed to the student.

(ii) Noninstitutional costs may in-
clude, but are not limited to, room and
board for which the student does not
contract with the institution, books,
supplies, transportation, and miscella-
neous expenses.

(g) Repayments to Title IV, HEA pro-
grams of institutional refunds and over-
payments. (1)(i) An institution shall re-
turn a portion of the refund calculated
in accordance with paragraph (b) of
this section to the Title IV, HEA pro-
grams if the student to whom the re-
fund is owed received assistance under
any Title IV, HEA program other than
the FWS Program.

(ii) The portion of the refund that an
institution shall return to the Title IV,
HEA programs may not exceed the
amount of assistance that the student
received under the Title IV, HEA pro-
grams other than under the FWS Pro-
gram for the period of enrollment for
which the student has been charged.

(2) For purposes of this section, for
all refund calculations other than the
pro rata refund calculation required
under paragraph (b)(1)(iii) of this sec-
tion—

(i) An institutional refund means the
amount paid for institutional charges
for the period of enrollment for which
the student has been charged minus
the amount that the institution may
retain under paragraph (g)(2)(iii) of
this section for the portion of the pe-
riod of enrollment for which the stu-
dent has been charged that the student
was actually enrolled at the institu-
tion;

(ii) An institution may not include
any unpaid amount of a scheduled cash
payment in determining the amount
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that the institution may retain for in-
stitutional charges. A scheduled cash
payment is the amount of institutional
charges that has not been paid by fi-
nancial aid for the period of enrollment
for which the student has been
charged, exclusive of—

(A) Any amount scheduled to be paid
by Title IV, HEA program assistance
that the student has been awarded that
is payable to the student even though
the student has withdrawn;

(B) Late disbursements of loans made
under the FFEL and Direct Loan pro-
grams in accordance with 34 CFR
682.207(d) and 34 CFR 685.303(d), respec-
tively; and

(C) Late disbursements of State stu-
dent financial assistance, for which the
student is still eligible in spite of hav-
ing withdrawn, made in accordance
with the applicable State’s written late
disbursement policies. The late dis-
bursement must be made within 60
days after the student’s date of with-
drawal, as defined in paragraph (j)(1) of
this section, or the institution must—

(1) Recalculate the refund in accord-
ance with this section, including recal-
culating the student’s unpaid charges
in accordance with this paragraph
without consideration of the State late
disbursement amount; and

(2) Return any additional refund
amounts due as a result of the recal-
culation in accordance with paragraph
(h) of this section;

(iii) In determining the amount that
the institution may retain for the por-
tion of the period of enrollment for
which the student has been charged
during which the student was actually
enrolled, an institution shall—

(A) Compute the unpaid amount of a
scheduled cash payment by subtracting
the amount paid by the student for
that period of enrollment for which the
student has been charged from the
scheduled cash payment for the period
of enrollment for which the student
has been charged; and

(B) Subtract the unpaid amount of
the scheduled cash payment from the
amount that may be retained by the
institution according to the institu-
tion’s refund policy; and

(iv) An institution shall return the
total amount of Title IV, HEA program
assistance (other than amounts re-

ceived from the FWS Program) paid for
institutional charges for the period of
enrollment for which the student has
been charged if the unpaid amount of
the student’s scheduled cash payment
is greater than or equal to the amount
that may be retained by the institution
under the institution’s refund policy.

(3)(i) A student must repay to the in-
stitution or to the Title IV, HEA pro-
grams a portion of the overpayment as
determined according to paragraph (f)
of this section. The institution shall
make every reasonable effort to con-
tact the student and recover the over-
payment in accordance with program
regulations (34 CFR parts 673, 690, and
691).

(ii) The portion of the overpayment
that the student or the institution (if
the institution recovers the overpay-
ment) shall return to the Title IV, HEA
programs may not exceed the amount
of assistance received under the Title
IV, HEA programs other than the FWS,
FFEL, or Direct Loan Program for the
period of enrollment for which the stu-
dent has been charged.

(iii) Unless otherwise provided for in
applicable program regulations—

(A) If the amount of the overpayment
is less than $100, the student is consid-
ered not to owe an overpayment, and
the institution is not required to con-
tact the student or recover the over-
payment; and

(B) If an institution demonstrates
that the total amount of a refund
would be $25 or less, the institution is
not required to pay the refund, pro-
vided that the institution has obtained
written authorization from the student
in the enrollment agreement to retain
any amount of the refund that would
be allocated to the Title IV, HEA loan
programs.

(h) Allocation of refunds and overpay-
ments. (1) Except as provided in para-
graph (h)(2) of this section, if a student
who received Title IV, HEA program
assistance (other than assistance under
the FWS Program) is owed a refund
calculated in accordance with para-
graph (b) of this section, or if a student
who received Title IV, HEA program
assistance (other than assistance under
the FWS, FFEL, or Direct Loan Pro-
gram must repay an overpayment cal-
culated in accordance with paragraph
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(f) of this section, an institution shall
allocate that refund and any overpay-
ment collected from the student in the
following order:

(i) To eliminate outstanding balances
on unsubsidized Federal Stafford loans
received by the student for the period
of enrollment for which he or she was
charged.

(ii) To eliminate outstanding bal-
ances on subsidized Federal Stafford
loans received by the student for the
period of enrollment for which he or
she was charged.

(iii) To eliminate outstanding bal-
ances on Federal PLUS loans received
on behalf of the student for the period
of enrollment for which he or she was
charged.

(iv) To eliminate outstanding bal-
ances on Direct Unsubsidized Loans re-
ceived by the student for the period of
enrollment for which he or she was
charged.

(v) To eliminate outstanding bal-
ances on Direct Susidized Loans re-
ceived by the student for the period of
enrollment for which he or she was
charged.

(vi) To eliminate outstanding bal-
ances on Direct PLUS Loans received
on behalf of the student for the period
of enrollment for which he or she was
charged.

(vii) To eliminate outstanding bal-
ances on Federal Perkins loans re-
ceived by the student for the period of
enrollment for which he or she was
charged.

(viii) To eliminate any amount of
Federal Pell Grants awarded to the
student for the period of enrollment for
which he or she was charged.

(ix) To eliminate any amount of Fed-
eral SEOG Program aid awarded to the
student for the period of enrollment for
which he or she was charged.

(x) To eliminate any amount of other
assistance awarded to the student
under programs authorized by Title IV
of the HEA for the period of enrollment
for which he or she was charged.

(xi) To repay required refunds of
other Federal, State, private, or insti-
tutional student financial assistance
received by the student.

(xii) To the student.
(2) The institution must apply the al-

location policy described in paragraph

(h)(1) of this section consistently to all
students who have received Title IV,
HEA program assistance and must con-
form that policy to the following:

(i) No amount of the refund or of the
overpayment may be allocated to the
FWS Program.

(ii) No amount of overpayment may
be allocated to the FFEL or Direct
Loan Program.

(iii) The amount of the Title IV, HEA
program portion of the refund allo-
cated to the Federal Stafford Loan, and
Federal PLUS programs must be re-
turned to the appropriate borrower’s
lender by the institution in accordance
with program regulations (34 CFR part
682).

(iv) The amount of the Title IV, HEA
program portion of the refund allo-
cated to the Title IV, HEA programs
other than the FWS, and FFEL pro-
grams must be returned to the appro-
priate program account or accounts by
the institution within 30 days of the
date that the student officially with-
draws, is expelled, or the institution
determines that a student has unoffi-
cially withdrawn.

(v) The amount of the Title IV, HEA
program portion of the overpayment
allocated to the Title IV, HEA pro-
grams other than the FWS, FFEL, and
Direct Loan Programs must be re-
turned to the appropriate program ac-
count or accounts within 30 days of the
date that the student repays the over-
payment.

(i) Financial aid. For purposes of this
section ‘‘financial aid’’ is assistance
that a student has been or will be
awarded (including Federal PLUS
Loans and Direct PLUS Loans received
on the student’s behalf) from Federal;
State; institutional; or other scholar-
ship, grant, or loan programs.

(j) Refund dates. (1) Withdrawal date.
(i) Except as provided in paragraph
(j)(1)(ii) and (iii) of this section, a stu-
dent’s withdrawal date is the earlier
of—

(A) The date that the student notifies
an institution of the student’s with-
drawal, or the date of withdrawal spec-
ified by the student, whichever is later;
or

(B) If the student drops out of the in-
stitution without notifying the institu-
tion (does not withdraw officially), the
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last recorded date of class attendance
by the student, as documented by the
institution.

(ii) If the student does not return to
the institution at the expiration of an
approved leave of absence under para-
graph (j)(2) of this section, or takes a
leave of absence that is not approved
under paragraph (j)(2) of this section,
the student’s withdrawal date is the
last recorded date of class attendance
by the student, as documented by the
institution.

(iii) If the student is enrolled in an
educational program that consists pre-
dominantly of correspondence courses,
the student’s withdrawal date is nor-
mally the date of the last lesson sub-
mitted by the student, if the student
failed to submit the subsequent lesson
in accordance with the schedule for les-
sons established by the institution.
However, if the student establishes in
writing, within 60 days of the date of
the last lesson that he or she sub-
mitted, a desire to continue in the pro-
gram and an understanding that the re-
quired lessons must be submitted on
time, the institution may restore that
student to ‘‘in school’’ status for pur-
poses of funds received under the Title
IV, HEA programs. The institution
may not grant the student more than
one restoration to ‘‘in school’’ status
on this basis.

(2) Approved leave of absence. A stu-
dent who has been granted a leave of
absence by an institution is not consid-
ered to have withdrawn from the insti-
tution and is considered to be on an
‘‘approved leave of absence’’ for pur-
poses of this section (and, for a Title
IV, HEA program loan borrower, for
purposes of terminating the student’s
in-school status) under the following
conditions—

(i) In any twelve-month period, the
institution may grant a single leave of
absence to a student, not to exceed 60
days;

(ii) The student must make a written
request to be granted a leave of ab-
sence; and

(iii) The leave of absence may not in-
volve additional charges by the institu-
tion to the student.

(3) Timely determination of withdrawal
for students who drop out. An institu-
tion must determine the withdrawal

date for a student who drops out within
30 days after the expiration of the ear-
lier of the—

(i) Period of enrollment for which the
student has been charged;

(ii) Academic year in which the stu-
dent withdrew;

(iii) Educational program from which
the student withdrew

(4) Timely payment. An institution
shall pay a refund that is due to a stu-
dent—

(i) If a student officially withdraws
or is expelled, within 30 days after the
student’s withdrawal date;

(ii) If a student drops out, within 30
days of the earliest of the—

(A) Date on which the institution de-
termines that the student dropped out;

(B) Expiration of the academic term
in which the student withdrew; or

(C) Expiration of the period of enroll-
ment for which the student has been
charged;

(iii) If a student—
(A) Does not return to the institution

at the expiration of an approved leave
of absence under paragraph (j)(2) of this
section, within 30 days of the earlier of
the date of expiration of the leave of
absence or the date the student notifies
the institution that the student will
not be returning to the institution
after the expiration of an approved
leave of absence;

(B) Is taking a leave of absence that
is not approved under paragraph (j)(2)
of this section, within 30 days after the
last recorded date of class attendance
by the student, as documented by the
institution.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1091b, 1092, 1094)

[59 FR 61180, Nov. 29, 1994, as amended at 60
FR 34431, June 30, 1995; 60 FR 42408, Aug. 15,
1995; 60 FR 61810, Dec. 1, 1995; 61 FR 60396,
Nov. 27, 1996; 63 FR 40624, July 29, 1998]

§ 668.23 Compliance audits and au-
dited financial statements.

(a) General. (1) Independent auditor.
For purposes of this section, the term
‘‘independent auditor’’ refers to an
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independent certified public account-
ant or a government auditor. To con-
duct an audit under this section, a gov-
ernment auditor must meet the Gov-
ernment Auditing Standards qualifica-
tion and independence standards, in-
cluding standards related to organiza-
tional independence.

(2) Institutions. An institution that
participates in any title IV, HEA pro-
gram must at least annually have an
independent auditor conduct a compli-
ance audit of its administration of that
program and an audit of the institu-
tion’s general purpose financial state-
ments.

(3) Third-party servicers. Except as
provided under this part or 34 CFR part
682, with regard to complying with the
provisions under this section a third-
party servicer must follow the proce-
dures contained in the audit guides de-
veloped by and available from the De-
partment of Education’s Office of In-
spector General. A third-party servicer
is defined under § 668.2 and 34 CFR
682.200.

(4) Submission deadline. Except as pro-
vided by the Single Audit Act, Chapter
75 of title 31, United States Code, an in-
stitution must submit annually to the
Secretary its compliance audit and its
audited financial statements no later
than six months after the last day of
the institution’s fiscal year.

(5) Audit submission requirements. In
general, the Secretary considers the
compliance audit and audited financial
statement submission requirements of
this section to be satisfied by an audit
conducted in accordance with the Of-
fice of Management and Budget Cir-
cular A–133, ‘‘Audits of Institutions of
Higher Education and Other Nonprofit
Organizations’’; Office of Management
and Budget Circular A–128, ‘‘Audits of
State and Local Governments’’, or the
audit guides developed by and available
from the Department of Education’s
Inspector General, whichever is appli-
cable to the entity, and provided that
the Federal student aid functions per-
formed by that entity are covered in
the submission. (Both OMB circulars
are available by calling OMB’s Publica-
tion Office at (202) 395–7332, or they can
be obtained in electronic form on the
OMB Home Page (http://
www.whitehouse.gov).

(b) Compliance audits for institutions.
(1) An institution’s compliance audit
must cover, on a fiscal year basis, all
title IV, HEA program transactions,
and must cover all of those trans-
actions that have occurred since the
period covered by the institution’s last
compliance audit.

(2) The compliance audit required
under this section must be conducted
in accordance with—

(i) The general standards and the
standards for compliance audits con-
tained in the U.S. General Accounting
Office’s (GAO’s) Government Auditing
Standards. (This publication is avail-
able from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, Washington, DC 20402); and

(ii) Procedures for audits contained
in audit guides developed by, and avail-
able from, the Department of Edu-
cation’s Office of Inspector General.

(3) The Secretary may require an in-
stitution to provide a copy of its com-
pliance audit report to guaranty agen-
cies or eligible lenders under the FFEL
programs, State agencies, the Sec-
retary of Veterans Affairs, or nation-
ally recognized accrediting agencies.

(c) Compliance audits for third-party
servicers. (1) A third-party servicer that
administers title IV, HEA programs for
institutions does not have to have a
compliance audit performed if—

(i) The servicer contracts with only
one institution; and

(ii) The audit of that institution’s ad-
ministration of the title IV, HEA pro-
grams involves every aspect of the
servicer’s administration of that pro-
gram for that institution.

(2) A third-party servicer that con-
tracts with more than one partici-
pating institution may submit a com-
pliance audit report that covers the
servicer’s administration of the title
IV, HEA programs for all institutions
with which the servicer contracts.

(3) A third-party servicer must sub-
mit annually to the Secretary its com-
pliance audit no later than six months
after the last day of the servicer’s fis-
cal year.

(4) The Secretary may require a
third-party servicer to provide a copy
of its compliance audit report to guar-
anty agencies or eligible lenders under
the FFEL programs, State agencies,
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the Secretary of Veterans Affairs, or
nationally recognized accrediting agen-
cies.

(d) Audited financial statements. (1)
General. To enable the Secretary to
make a determination of financial re-
sponsibility, an institution must, to
the extent requested by the Secretary,
submit to the Secretary a set of finan-
cial statements for its latest complete
fiscal year, as well as any other docu-
mentation the Secretary deems nec-
essary to make that determination. Fi-
nancial statements submitted to the
Secretary must be prepared on an ac-
crual basis in accordance with gen-
erally accepted accounting principles,
and audited by an independent auditor
in accordance with generally accepted
government auditing standards, and
other guidance contained in the Office
of Management and Budget Circular A–
133, ‘‘Audits of Institutions of Higher
Education and Other Nonprofit Organi-
zations’’; Office of Management and
Budget Circular A–128, ‘‘Audits of
State and Local Governments’’; or in
audit guides developed by, and avail-
able from, the Department of Edu-
cation’s Office of Inspector General ,
whichever is applicable. As part of
these financial statements, the institu-
tion must include a detailed descrip-
tion of related entities based on the
definition of a related entity as set
forth in the Statement of Financial Ac-
counting Standards (SFAS) 57. The dis-
closure requirements under this provi-
sion extend beyond those of SFAS 57 to
include all related parties and a level
of detail that would enable to Sec-
retary to readily identify the related
party. Such information may include,
but is not limited to, the name, loca-
tion and a description of the related
entity including the nature and
amount of any transactions between
the related party and the institution,
financial or otherwise, regardless of
when they occurred.

(2) Submission of additional financial
statements. To the extent requested by
the Secretary in determining whether
an institution is financially respon-
sible, the Secretary may also require
the submission of audited consolidated
financial statements, audited full con-
solidating financial statements, au-
dited combined financial statements or

the audited financial statements of one
or more related parties that have the
ability, either individually or collec-
tively, to significantly influence or
control the institution, as determined
by the Secretary.

(3) Audited financial statements for for-
eign institutions. A foreign institution
must submit—

(i) Audited financial statements pre-
pared in accordance with the generally
accepted accounting principles of the
institution’s home country, if the in-
stitution received less than $500,000
U.S. in title IV, HEA program funds
during its most recently completed fis-
cal year; or

(ii) Audited financial statements
translated to meet the requirements of
paragraph (d) of this section, if the in-
stitution received $500,000 U.S. or more
in title IV, HEA program funds during
its most recently completed fiscal
year.

(4) Disclosure of title IV HEA program
revenue. A proprietary institution must
disclose in a footnote to its financial
statement audit the percentage of its
revenues derived from the title IV,
HEA program funds that the institu-
tion received during the fiscal year
covered by that audit. The revenue per-
centage must be calculated in accord-
ance with § 600.5(d).

(5) Audited financial statements for
third-party servicers. A third-party
servicer that enters into a contract
with a lender or guaranty agency to
administer any aspect of the lender’s
or guaranty agency’s programs, as pro-
vided under 34 CFR part 682, must sub-
mit annually an audited financial
statement. This financial statement
must be prepared on an accrual basis in
accordance with generally accepted ac-
counting principles, and audited by an
independent auditor in accordance with
generally accepted government audit-
ing standards and other guidance con-
tained in audit guides issued by the De-
partment of Education’s Office of In-
spector General.

(e) Access to records. (1) An institution
or a third-party servicer that has a
compliance or financial statement
audit conducted under this section
must—

(i) Give the Secretary and the Inspec-
tor General access to records or other
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documents necessary to review that
audit, including the right to obtain
copies of those records or documents;
and

(ii) Require an individual or firm
conducting the audit to give the Sec-
retary and the Inspector General ac-
cess to records, audit work papers, or
other documents necessary to review
that audit, including the right to ob-
tain copies of those records, work pa-
pers, or documents.

(2) An institution must give the Sec-
retary and the Inspector General ac-
cess to records or other documents nec-
essary to review a third-party
servicer’s compliance or financial
statement audit, including the right to
obtain copies of those records or docu-
ments.

(f) Determination of liabilities. (1)
Based on the audit finding and the in-
stitution’s or third-party servicer’s re-
sponse, the Secretary determines the
amount of liability, if any, owed by the
institution or servicer and instructs
the institution or servicer as to the
manner of repayment.

(2) If the Secretary determines that a
third-party servicer owes a liability for
its administration of an institution’s
title IV, HEA programs, the servicer
must notify each institution under
whose contract the servicer owes a li-
ability of that determination. The
servicer must also notify every institu-
tion that contracts with the servicer
for the same service that the Secretary
determined that a liability was owed.

(g) Repayments. (1) An institution or
third-party servicer that must repay
funds under the procedures in this sec-
tion shall repay those funds at the di-
rection of the Secretary within 45 days
of the date of the Secretary’s notifica-
tion, unless—

(i) The institution or servicer files an
appeal under the procedures estab-
lished in subpart H of this part; or

(ii) The Secretary permits a longer
repayment period.

(2) Notwithstanding paragraphs (f)
and (g)(1) of this section—

(i) If an institution or third-party
servicer has posted surety or has pro-
vided a third-party guarantee and the
Secretary questions expenditures or
compliance with applicable require-
ments and identifies liabilities, then

the Secretary may determine that de-
ferring recourse to the surety or guar-
antee is not appropriate because—

(A) The need to provide relief to stu-
dents or borrowers affected by the act
or omission giving rise to the liability
outweighs the importance of deferring
collection action until completion of
available appeal proceedings; or

(B) The terms of the surety or guar-
antee do not provide complete assur-
ance that recourse to that protection
will be fully available through the
completion of available appeal pro-
ceedings; or

(ii) The Secretary may use adminis-
trative offset pursuant to 34 CFR part
30 to collect the funds owed under the
procedures of this section.

(3) If, under the proceedings in sub-
part H, liabilities asserted in the Sec-
retary’s notification, under paragraph
(e)(1) of this section, to the institution
or third-party servicer are upheld, the
institution or third-party servicer
must repay those funds at the direction
of the Secretary within 30 days of the
final decision under subpart H of this
part unless—

(i) The Secretary permits a longer re-
payment period; or

(ii) The Secretary determines that
earlier collection action is appropriate
pursuant to paragraph (g)(2) of this sec-
tion.

(4) An institution is held responsible
for any liability owed by the institu-
tion’s third-party servicer for a viola-
tion incurred in servicing any aspect of
that institution’s participation in the
title IV, HEA programs and remains re-
sponsible for that amount until that
amount is repaid in full.

(Approved by the Office of Management and
Budget under control number 1840–0697)

(Authority: 20 U.S.C. 1088, 1094, 1099c, 1141,
and section 4 of Pub. L. 95–452, 92 Stat. 1101–
1109)

[61 FR 60569, Nov. 29, 1996, as amended at 62
FR 27128, May 16, 1997; 62 FR 62876, Nov. 25,
1997]

§ 668.24 Record retention and exami-
nations.

(a) Program records. An institution
shall establish and maintain, on a cur-
rent basis, any application for title IV,
HEA program funds and program
records that document—
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(1) Its eligibility to participate in the
title IV, HEA programs;

(2) The eligibility of its educational
programs for title IV, HEA program
funds;

(3) Its administration of the title IV,
HEA programs in accordance with all
applicable requirements;

(4) Its financial responsibility, as
specified in this part;

(5) Information included in any appli-
cation for title IV, HEA program funds;
and

(6) Its disbursement and delivery of
title IV, HEA program funds.

(b) Fiscal records. (1) An institution
shall account for the receipt and ex-
penditure of title IV, HEA program
funds in accordance with generally ac-
cepted accounting principles.

(2) An institution shall establish and
maintain on a current basis—

(i) Financial records that reflect each
HEA, title IV program transaction; and

(ii) General ledger control accounts
and related subsidiary accounts that
identify each title IV, HEA program
transaction and separate those trans-
actions from all other institutional fi-
nancial activity.

(c) Required records. (1) The records
that an institution must maintain in
order to comply with the provisions of
this section include but are not limited
to—

(i) The Student Aid Report (SAR) or
Institutional Student Information
Record (ISIR) used to determine eligi-
bility for title IV, HEA program funds;

(ii) Application data submitted to the
Secretary, lender, or guaranty agency
by the institution on behalf of the stu-
dent or parent;

(iii) Documentation of each student’s
or parent borrower’s eligibility for title
IV, HEA program funds;

(iv) Documentation relating to each
student’s or parent borrower’s receipt
of title IV, HEA program funds, includ-
ing but not limited to documentation
of—

(A) The amount of the grant, loan, or
FWS award; its payment period; its
loan period, if appropriate; and the cal-
culations used to determine the
amount of the grant, loan, or FWS
award;

(B) The date and amount of each dis-
bursement or delivery of grant or loan

funds, and the date and amount of each
payment of FWS wages;

(C) The amount, date, and basis of
the institution’s calculation of any re-
funds or overpayments due to or on be-
half of the student; and

(D) The payment of any refund or
overpayment to the title IV, HEA pro-
gram fund, a lender, or the Secretary,
as appropriate;

(v) Documentation of and informa-
tion collected at any initial or exit
loan counseling required by applicable
program regulations;

(vi) Reports and forms used by the in-
stitution in its participation in a title
IV, HEA program, and any records
needed to verify data that appear in
those reports and forms; and

(vii) Documentation supporting the
institution’s calculations of its com-
pletion or graduation rates under
§§ 668.46 and 668.49.

(2) In addition to the records required
under this part—

(i) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for
documentation of repayment history
for that program;

(ii) Participants in the FWS Program
shall follow procedures established in
34 CFR 675.19 for documentation of
work, earnings, and payroll trans-
actions for that program; and

(iii) Participants in the FFEL Pro-
gram shall follow procedures estab-
lished in 34 CFR 682.610 for documenta-
tion of additional loan record require-
ments for that program.

(d) General. (1) An institution shall
maintain required records in a system-
atically organized manner.

(2) An institution shall make its
records readily available for review by
the Secretary or the Secretary’s au-
thorized representative at an institu-
tional location designated by the Sec-
retary or the Secretary’s authorized
representative.

(3) An institution may keep required
records in hard copy or in microform,
computer file, optical disk, CD–ROM,
or other media formats, provided
that—

(i) Except for the records described in
paragraph (d)(3)(ii) of this section, all
record information must be retrievable
in a coherent hard copy format or in
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other media formats acceptable to the
Secretary;

(ii) An institution shall maintain the
Student Aid Report (SAR) or Institu-
tional Student Information Record
(ISIR) used to determine eligibility for
title IV, HEA program funds in the for-
mat in which it was received by the in-
stitution, except that the SAR may be
maintained in an imaged media for-
mat;

(iii) Any imaged media format used
to maintain required records must be
capable of reproducing an accurate,
legible, and complete copy of the origi-
nal document, and, when printed, this
copy must be approximately the same
size as the original document;

(iv) Any document that contains a
signature, seal, certification, or any
other image or mark required to vali-
date the authenticity of its informa-
tion must be maintained in its original
hard copy or in an imaged media for-
mat; and

(v) Participants in the Federal Per-
kins Loan Program shall follow proce-
dures established in 34 CFR 674.19 for
maintaining the original promissory
notes and repayment schedules for that
program.

(4) If an institution closes, stops pro-
viding educational programs, is termi-
nated or suspended from the title IV,
HEA programs, or undergoes a change
of ownership that results in a change of
control as described in 34 CFR 600.31, it
shall provide for—

(i) The retention of required records;
and

(ii) Access to those records, for in-
spection and copying, by the Secretary
or the Secretary’s authorized rep-
resentative, and, for a school partici-
pating in the FFEL Program, the ap-
propriate guaranty agency.

(e) Record retention. Unless otherwise
directed by the Secretary—

(1) An institution shall keep records
relating to its administration of the
Federal Perkins Loan, FWS, FSEOG,
or Federal Pell Grant Program for
three years after the end of the award
year for which the aid was awarded and
disbursed under those programs, pro-
vided that an institution shall keep—

(i) The Fiscal Operations Report and
Application to Participate in the Fed-
eral Perkins Loan, FSEOG, and FWS

Programs (FISAP), and any records
necessary to support the data con-
tained in the FISAP, including ‘‘in-
come grid information,’’ for three
years after the end of the award year in
which the FISAP is submitted; and

(ii) Repayment records for a Federal
Perkins loan, including records relat-
ing to cancellation and deferment re-
quests, in accordance with the provi-
sions of 34 CFR 674.19;

(2)(i) An institution shall keep
records relating to a student or parent
borrower’s eligibility and participation
in the FFEL or Direct Loan Program
for three years after the end of the
award year in which the student last
attended the institution; and

(ii) An institution shall keep all
other records relating to its participa-
tion in the FFEL or Direct Loan Pro-
gram, including records of any other
reports or forms, for three years after
the end of the award year in which the
records are submitted; and

(3) An institution shall keep all
records involved in any loan, claim, or
expenditure questioned by a title IV,
HEA program audit, program review,
investigation, or other review until the
later of—

(i) The resolution of that questioned
loan, claim, or expenditure; or

(ii) The end of the retention period
applicable to the record.

(f) Examination of records. (1) An insti-
tution that participates in any title IV,
HEA program and the institution’s
third-party servicer, if any, shall co-
operate with an independent auditor,
the Secretary, the Department of Edu-
cation’s Inspector General, the Comp-
troller General of the United States, or
their authorized representatives, a
guaranty agency in whose program the
institution participates, and the insti-
tution’s accrediting agency, in the con-
duct of audits, investigations, program
reviews, or other reviews authorized by
law.

(2) The institution and servicer must
cooperate by—

(i) Providing timely access, for exam-
ination and copying, to requested
records, including but not limited to
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computerized records and records re-
flecting transactions with any finan-
cial institution with which the institu-
tion or servicer deposits or has depos-
ited any title IV, HEA program funds,
and to any pertinent books, docu-
ments, papers, or computer programs;
and

(ii) Providing reasonable access to
personnel associated with the institu-
tion’s or servicer’s administration of
the title IV, HEA programs for the pur-
pose of obtaining relevant information.

(3) The Secretary considers that an
institution or servicer has failed to
provide reasonable access to personnel
under paragraph (f)(2)(ii) of this section
if the institution or servicer—

(i) Refuses to allow those personnel
to supply all relevant information;

(ii) Permits interviews with those
personnel only if the institution’s or
servicer’s management is present; or

(iii) Permits interviews with those
personnel only if the interviews are
tape recorded by the institution or
servicer.

(4) Upon request of the Secretary, or
a lender or guaranty agency in the case
of a borrower under the FFEL Pro-
gram, an institution or servicer
promptly shall provide the requester
with any information the institution
or servicer has respecting the last
known address, full name, telephone
number, enrollment information, em-
ployer, and employer address of a re-
cipient of title IV funds who attends or
attended the institution.

(Approved by the Office of Management and
Budget under control number 1840–0697)

(Authority: 20 U.S.C. 1070a, 1070b, 1078, 1078–
1, 1078–2, 1078–3, 1082, 1087, 1087a et seq.,
1087cc, 1087hh, 1088, 1094, 1099c, 1141, 1232f; 42
U.S.C. 2753; and section 4 of Pub. L. 95–452, 92
Stat. 1101–1109)

[61 FR 60491, Nov. 27, 1996, as amended at 62
FR 27128, May 16, 1997]

§ 668.25 Contracts between an institu-
tion and a third-party servicer.

(a) An institution may enter into a
written contract with a third-party
servicer for the administration of any
aspect of the institution’s participa-
tion in any Title IV, HEA program
only to the extent that the servicer’s
eligibility to contract with the institu-
tion has not been limited, suspended,

or terminated under the proceedings of
subpart G of this part.

(b) Subject to the provisions of para-
graph (d) of this section, a third-party
servicer is eligible to enter into a writ-
ten contract with an institution for the
administration of any aspect of the in-
stitution’s participation in any Title
IV, HEA program only to the extent
that the servicer’s eligibility to con-
tract with the institution has not been
limited, suspended, or terminated
under the proceedings of subpart G of
this part.

(c) In a contract with an institution,
a third-party servicer shall agree to—

(1) Comply with all statutory provi-
sions of or applicable to Title IV of the
HEA, all regulatory provisions pre-
scribed under that statutory authority,
and all special arrangements, agree-
ments, limitations, suspensions, and
terminations entered into under the
authority of statutes applicable to
Title IV of the HEA, including the re-
quirement to use any funds that the
servicer administers under any Title
IV, HEA program and any interest or
other earnings thereon solely for the
purposes specified in and in accordance
with that program;

(2) Refer to the Office of Inspector
General of the Department of Edu-
cation for investigation any informa-
tion indicating there is reasonable
cause to believe that the institution
might have engaged in fraud or other
criminal misconduct in connection
with the institution’s administration
of any Title IV, HEA program or an ap-
plicant for Title IV, HEA program as-
sistance might have engaged in fraud
or other criminal misconduct in con-
nection with his or her application. Ex-
amples of the type of information that
must be referred are—

(i) False claims by the institution for
Title IV, HEA program assistance;

(ii) False claims of independent stu-
dent status;

(iii) False claims of citizenship;
(iv) Use of false identities;
(v) Forgery of signatures or certifi-

cations; and
(vi) False statements of income;
(3) Be jointly and severally liable

with the institution to the Secretary
for any violation by the servicer of any
statutory provision of or applicable to
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Title IV of the HEA, any regulatory
provision prescribed under that statu-
tory authority, and any applicable spe-
cial arrangement, agreement, or limi-
tation entered into under the authority
of statutes applicable to Title IV of the
HEA;

(4) In the case of a third-party
servicer that disburses funds (including
funds received under the Title IV, HEA
programs) or delivers Federal Stafford
Loan Program proceeds to a student—

(i) Confirm the eligibility of the stu-
dent before making that disbursement
or delivering those proceeds. This con-
firmation must include, but is not lim-
ited to, any applicable information
contained in the records required under
§ 668.24; and

(ii) Calculate and pay refunds and re-
payments due a student, the Title IV,
HEA program accounts, and the stu-
dent’s lender under the Federal Staf-
ford Loan, and Federal PLUS programs
in accordance with the institution’s re-
fund policy, the provisions of §§ 668.21
and 668.22, and applicable program reg-
ulations; and

(5) If the servicer or institution ter-
minates the contract, or if the servicer
stops providing services for the admin-
istration of a Title IV, HEA program,
goes out of business, or files a petition
under the Bankruptcy Code, return to
the institution all—

(i) Records in the servicer’s posses-
sion pertaining to the institution’s par-
ticipation in the program or programs
for which services are no longer pro-
vided; and

(ii) Funds, including Title IV, HEA
program funds, received from or on be-
half of the institution or the institu-
tion’s students, for the purposes of the
program or programs for which serv-
ices are no longer provided.

(d) A third-party servicer may not
enter into a written contract with an
institution for the administration of
any aspect of the institution’s partici-
pation in any Title IV, HEA program,
if—

(1)(i) The servicer has been limited,
suspended, or terminated by the Sec-
retary within the preceding five years;

(ii) The servicer has had, during the
servicer’s two most recent audits of the
servicer’s administration of the Title
IV, HEA programs, an audit finding

that resulted in the servicer’s being re-
quired to repay an amount greater
than five percent of the funds that the
servicer administered under the Title
IV, HEA programs for any award year;
or

(iii) The servicer has been cited dur-
ing the preceding five years for failure
to submit audit reports required under
Title IV of the HEA in a timely fash-
ion; and

(2)(i) In the case of a third-party
servicer that has been subjected to a
termination action by the Secretary,
either the servicer, or one or more per-
sons or entities that the Secretary de-
termines (under the provisions of
§ 668.15) exercise substantial control
over the servicer, or both, have not
submitted to the Secretary financial
guarantees in an amount determined
by the Secretary to be sufficient to sat-
isfy the servicer’s potential liabilities
arising from the servicer’s administra-
tion of the Title IV, HEA programs;
and

(ii) One or more persons or entities
that the Secretary determines (under
the provisions of § 668.15) exercise sub-
stantial control over the servicer have
not agreed to be jointly or severally
liable for any liabilities arising from
the servicer’s administration of the
Title IV, HEA programs and civil and
criminal monetary penalties author-
ized under Title IV of the HEA.

(e)(1)(i) An institution that partici-
pates in a Title IV, HEA program shall
notify the Secretary within 10 days of
the date that—

(A) The institution enters into a new
contract or significantly modifies an
existing contract with a third-party
servicer to administer any aspect of
that program;

(B) The institution or a third-party
servicer terminates a contract for the
servicer to administer any aspect of
that program; or

(C) A third-party servicer that ad-
ministers any aspect of the institu-
tion’s participation in that program
stops providing services for the admin-
istration of that program, goes out of
business, or files a petition under the
Bankruptcy Code.

(ii) The institution’s notification
must include the name and address of
the servicer.
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(2) An institution that contracts with
a third-party servicer to administer
any aspect of the institution’s partici-
pation in a Title IV, HEA program
shall provide to the Secretary, upon re-
quest, a copy of the contract, including
any modifications, and provide infor-
mation pertaining to the contract or to
the servicer’s administration of the in-
stitution’s participation in any Title
IV, HEA program.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094)

[59 FR 22441, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27,
1996; 63 FR 40624, July 29, 1998]

§ 668.26 End of an institution’s partici-
pation in the Title IV, HEA pro-
grams.

(a) An institution’s participation in a
Title IV, HEA program ends on the
date that—

(1) The institution closes or stops
providing educational programs for a
reason other than a normal vacation
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students;

(2) The institution loses its institu-
tional eligibility under 34 CFR part 600;

(3) The institution’s participation is
terminated under the proceedings in
subpart G of this part;

(4) The institution’s period of partici-
pation, as specified under § 668.13, ex-
pires, or the institution’s provisional
certification is revoked under § 668.13;

(5) The institution’s program partici-
pation agreement is terminated or ex-
pires under § 668.14;

(6) The institution’s participation
ends under § 668.17(c); or

(7) The Secretary receives a notice
from the appropriate State postsec-
ondary review entity designated under
34 CFR part 667 that the institution’s
participation should be withdrawn.

(b) If an institution’s participation in
a Title IV, HEA program ends, the in-
stitution shall—

(1) Immediately notify the Secretary
of that fact;

(2) Submit to the Secretary within 45
days after the date that the participa-
tion ends—

(i) All financial, performance, and
other reports required by appropriate

Title IV, HEA program regulations;
and

(ii) A letter of engagement for an
independent audit of all funds that the
institution received under that pro-
gram, the report of which shall be sub-
mitted to the Secretary within 45 days
after the date of the engagement let-
ter;

(3) Inform the Secretary of the ar-
rangements that the institution has
made for the proper retention and stor-
age for a minimum of three years of all
records concerning the administration
of that program;

(4) If the institution’s participation
in the Federal Perkins Loan Program
ended, inform the Secretary of how the
institution will provide for the collec-
tion of any outstanding loans made
under that program;

(5) If the institution’s participation
in the NEISP or SSIG Program ended—

(i) Inform immediately the State in
which the institution is located of that
fact; and

(ii) Notwithstanding paragraphs (c)
through (e) of this section, follow the
instructions of that State concerning
the end of that participation;

(6) If the institution’s participation
in all the Title IV, HEA programs
ended, inform the Secretary of how the
institution will provide for the collec-
tion of any outstanding loans made
under the National Defense/Direct Stu-
dent Loan programs; and

(7) Continue to distribute refunds ac-
cording to § 668.22.

(c) If an institution closes or stops
providing educational programs for a
reason other than a normal vacation
period or a natural disaster that di-
rectly affects the institution or the in-
stitution’s students, the institution
shall—

(1) Return to the Secretary, or other-
wise dispose of under instructions from
the Secretary, any unexpended funds
that the institution has received under
the Title IV, HEA programs for attend-
ance at the institution, less the insti-
tution’s administrative allowance, if
applicable; and

(2) Return to the appropriate lenders
any Federal Stafford Loan program
proceeds that the institution has re-
ceived but not delivered to, or credited
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to the accounts of, students attending
the institution.

(d)(1) An institution may use funds
that it has received under the Federal
Pell Grant or PAS Program or a cam-
pus-based program or request addi-
tional funds from the Secretary, under
conditions specified by the Secretary,
if the institution does not possess suffi-
cient funds, to satisfy any unpaid com-
mitment made to a student under that
Title IV, HEA program only if—

(i) The institution’s participation in
that Title IV, HEA program ends dur-
ing a payment period;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that payment period, edu-
cational programs to otherwise eligible
students enrolled in the formerly eligi-
ble programs of the institution;

(iii) The commitment was made prior
to the end of the participation; and

(iv) The commitment was made for
attendance during that payment period
or a previously completed payment pe-
riod.

(2) An institution may credit to a
student’s account or deliver to the stu-
dent the proceeds of a disbursement of
a Federal Family Education Loan Pro-
grams loan to satisfy any unpaid com-
mitment made to the student under
the Federal Family Education Loan
Programs Loan Program only if—

(i) The institution’s participation in
that Title IV, HEA program ends dur-
ing a period of enrollment;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment,
educational programs to otherwise eli-
gible students enrolled in the formerly
eligible programs of the institution;

(iii) The commitment was made prior
to the end of the participation;

(iv) The commitment was made for
attendance during that period of en-
rollment; and

(v) The proceeds of the first disburse-
ment of the loan were delivered to the
student or credited to the student’s ac-
count prior to the end of the participa-
tion.

(3) An institution may use funds that
it has received under the Direct Loan
Program or request additional funds

from the Secretary, under conditions
specified by the Secretary, if the insti-
tution does not possess sufficient
funds, to credit to a student’s account
or disburse to the student the proceeds
of a Direct Loan Program loan only
if—

(i) The institution’s participation in
the Direct Loan Program ends during a
period of enrollment;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment,
educational programs to otherwise eli-
gible students enrolled in the formerly
eligible programs of the institution;

(iii) The loan was made for attend-
ance during that period of enrollment;
and

(iv) The proceeds of the first dis-
bursement of the loan were delivered to
the student or credited to the student’s
account prior to the end of the partici-
pation.

(e) For the purposes of this section—
(1) A commitment under the Federal

Pell Grant and PAS programs occurs
when a student is enrolled and attend-
ing the institution and has submitted a
valid Student Aid Report to the insti-
tution or when an institution has re-
ceived a valid institutional student in-
formation report;

(2) A commitment under the campus-
based programs occurs when a student
is enrolled and attending the institu-
tion and has received a notice from the
institution of the amount that he or
she can expect to receive and how and
when that amount will be paid; and

(3) A commitment under the Federal
Stafford and Federal SLS programs oc-
curs when the Secretary or a guaranty
agency notifies the lender that the
loan is guaranteed.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094, 1099a–3)

[59 FR 22442, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27,
1996; 63 FR 40624, July 29, 1998]

Subpart C—Student Eligibility

SOURCE: 60 FR 61810, Dec. 1, 1995, unless
otherwise noted.
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§ 668.31 Scope.
This subpart contains rules by which

a student establishes eligibility for as-
sistance under the title IV, HEA pro-
grams. In order to qualify as an eligible
student, a student must meet all appli-
cable requirements in this subpart.

(Authority: 20 U.S.C. 1091)

§ 668.32 Student eligibility—general.
A student is eligible to receive title

IV, HEA program assistance if the stu-
dent—

(a)(1) (i) Is a regular student enrolled,
or accepted for enrollment, in an eligi-
ble program at an eligible institution;

(ii) For purposes of the FFEL and Di-
rect Loan programs, is enrolled for no
longer than one twelve-month period in
a course of study necessary for enroll-
ment in an eligible program; or

(iii) For purposes of the Federal Per-
kins Loan, FWS, FFEL, and Direct
Loan programs, is enrolled or accepted
for enrollment as at least a half-time
student at an eligible institution in a
program necessary for a professional
credential or certification from a State
that is required for employment as a
teacher in an elementary or secondary
school in that State;

(2) For purposes of the FFEL and Di-
rect Loan programs, is at least a half-
time student;

(b) Is not enrolled in either an ele-
mentary or secondary school;

(c)(1) For purposes of the Federal
Pell Grant and FSEOG programs, does
not have a baccalaureate or first pro-
fessional degree; and

(2)(i) For purposes of the Federal Per-
kins Loan, FFEL, and Direct Loan pro-
grams, is not incarcerated; and

(ii) For purposes of the Federal Pell
Grant program, is not incarcerated in a
Federal or State penal institution;

(d) Satisfies the citizenship and resi-
dency requirements contained in
§ 668.33 and subpart I of this part;

(e)(1) Has a high school diploma or its
recognized equivalent;

(2) Has obtained within 12 months be-
fore the date the student initially re-
ceives title IV, HEA program assist-
ance, a passing score specified by the
Secretary on an independently admin-
istered test in accordance with subpart
J of this part; or

(3) Is enrolled in an eligible institu-
tion that participates in a State ‘‘proc-
ess’’ approved by the Secretary under
subpart J of this part;

(f) Maintains satisfactory progress in
his or her course of study according to
the institution’s published standards of
satisfactory progress that satisfy the
provisions of § 668.16(e), and, if applica-
ble, the provisions of § 668.34;

(g) Except as provided in § 668.35—
(1) Is not in default, and certifies

that he or she is not in default, on a
loan made under any title IV, HEA
loan program;

(2) Has not obtained loan amounts
that exceed annual or aggregate loan
limits made under any title IV, HEA
loan program;

(3) Does not have property subject to
a judgment lien for a debt owed to the
United States; and

(4) Is not liable for a grant or Federal
Perkins loan overpayment. A student
receives a grant or Federal Perkins
loan overpayment if the student re-
ceived grant or Federal Perkins loan
payments that exceeded the amount he
or she was eligible to receive; or if the
student withdraws, that exceeded the
amount he or she was entitled to re-
ceive for non-institutional charges;

(h) Files a Statement of Educational
Purpose in accordance with the in-
structions of the Secretary, or in the
case of a loan made under the FFEL
Program, with the lender;

(i) Has a correct social security num-
ber as determined under § 668.36, except
that this requirement does not apply to
students who are residents of the Fed-
erated States of Micronesia, Republic
of the Marshall Islands, or the Republic
of Palau;

(j) Satisfies the Selective Service
registration requirements contained in
§ 668.37, and, if applicable, satisfies the
requirements of § 668.38 and § 668.39 in-
volving enrollment in telecommuni-
cation and correspondence courses and
a study abroad program, respectively;
and

(k) Satisfies the program specific re-
quirements contained in—

(1) 34 CFR 674.9 for the Federal Per-
kins Loan program;

(2) 34 CFR 675.9 for the FWS program;
(3) 34 CFR 676.9 for the FSEOG pro-

gram;
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(4) 34 CFR 682.201 for the FFEL pro-
grams;

(5) 34 CFR 685.200 for the William D.
Ford Federal Direct Loan programs;

(6) 34 CFR 690.75 for the Federal Pell
Grant program; and

(7) 34 CFR 692.40 for the SSIG pro-
gram.

(Authority: 20 U.S.C. 1091, 28 U.S.C. 3201(e))

[60 FR 61810, Dec. 1, 1995, as amended at 63
FR 40624, July 29, 1998]

§ 668.33 Citizenship and residency re-
quirements.

(a) Except as provided in paragraph
(b) of this section, to be eligible to re-
ceive title IV, HEA program assistance,
a student must—

(1) Be a citizen or national of the
United States; or

(2) Provide evidence from the U.S.
Immigration and Naturalization Serv-
ice that he or she—

(i) Is a permanent resident of the
United States; or

(ii) Is in the United States for other
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident;

(b)(1) A citizen of the Federated
States of Micronesia, Republic of the
Marshall Islands, or the Republic of
Palau is eligible to receive funds under
the FWS, FSEOG, and Federal Pell
Grant programs if the student attends
an eligible institution in a State, or a
public or nonprofit private eligible in-
stitution of higher education in those
jurisdictions.

(2) A student who satisfies the re-
quirements of paragraph (a) of this sec-
tion is eligible to receive funds under
the FWS, FSEOG, and Federal Pell
Grant programs if the student attends
a public or nonprofit private eligible
institution of higher education in the
Federated States of Micronesia, Repub-
lic of the Marshall Islands, or the Re-
public of Palau.

(c)(1) If a student asserts that he or
she is a citizen of the United States on
the Free Application for Federal Stu-
dent Aid (FAFSA), the Secretary at-
tempts to confirm that assertion under
a data match with the Social Security
Administration. If the Social Security
Administration confirms the student’s
citizenship, the Secretary reports that

confirmation to the institution and the
student.

(2) If the Social Security Administra-
tion does not confirm the student’s
citizenship assertion under the data
match with the Secretary, the student
can establish U.S. citizenship by sub-
mitting documentary evidence of that
status to the institution. Before deny-
ing title IV, HEA assistance to a stu-
dent for failing to establish citizenship,
an institution must give a student at
least 30 days notice to produce evi-
dence of U.S. citizenship.

(Authority: 20 U.S.C. 1091, 5 U.S.C. 552a)

§ 668.34 Satisfactory progress.

(a) If a student is enrolled in an pro-
gram of study of more than two aca-
demic years, to be eligible to receive
title IV, HEA program assistance after
the second year, in addition to satis-
fying the requirements contained in
§ 668.32(f), the student must be making
satisfactory under the provisions of
paragraphs (b), (c) and (d) of this sec-
tion.

(b) A student is making satisfactory
progress if, at the end of the second
year, the student has a grade point av-
erage of at least a ‘‘C’’ or its equiva-
lent, or has academic standing con-
sistent with the institution’s require-
ments for graduation.

(c) An institution may find that a
student is making satisfactory
progress even though the student does
not satisfy the requirements in para-
graph (b) of this section, if the institu-
tion determines that the student’s fail-
ure to meet those requirements is
based upon—

(1) The death of a relative of the stu-
dent;

(2) An injury or illness of the stu-
dent; or

(3) Other special circumstances.
(d) If a student is not making satis-

factory progress at the end of the sec-
ond year, but at the end of a subse-
quent grading period comes into com-
pliance with the institution’s require-
ments for graduation, the institution
may consider the student as making
satisfactory progress beginning with
the next grading period.
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(e) At a minimum, an institution
must review a student’s academic
progress at the end of each year.

(Authority: 20 U.S.C. 1091(d))

§ 668.35 Student debts under the HEA
and to the U.S.

(a) A student who is in default on a
loan made under a title IV, HEA loan
program may nevertheless be eligible
to receive title IV, HEA program as-
sistance if the student—

(1) Repays the loan in full; or
(2)(i) Makes arrangements, that are

satisfactory to the holder of the loan
and in accordance with the individual
title IV, HEA loan program regula-
tions, to repay the loan balance; and

(ii) Makes at least six consecutive
monthly payments under those ar-
rangements.

(b) A student who is not in default on
a loan made under a title IV, HEA loan
program, but has inadvertently ob-
tained loan funds under a title IV, HEA
loan program in an amount that ex-
ceeds the annual or aggregate loan lim-
its under that program, may neverthe-
less be eligible to receive title IV, HEA
program assistance if the student—

(1) Repays in full the excess loan
amount; or

(2) Makes arrangements, satisfactory
to the holder of the loan, to repay that
excess loan amount.

(c) A student who receives an over-
payment under the Federal Perkins
Loan Program, or under a title IV,
HEA grant program may nevertheless
be eligible to receive title IV, HEA pro-
gram assistance if the student—

(1) Pays the overpayment in full; or
(2) Makes arrangements, satisfactory

to the holder of the overpayment debt,
to pay the overpayment.

(d) A student who has property sub-
ject to a judgement lien for a debt
owed to the United States may never-
theless be eligible to receive title IV,
HEA program assistance if the student-

(1) Pays the debt in full; or
(2) Makes arrangements, satisfactory

to the United States, to pay the debt.
(e) (1) A student is not liable for a

Federal Pell Grant overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment
by adjusting subsequent Federal Pell

Grant payments in that same award
year.

(2) A student is not liable for a
FSEOG or SSIG overpayment or Fed-
eral Perkins loan overpayment re-
ceived in an award year if the institu-
tion can eliminate that overpayment
by adjusting subsequent title IV, HEA
program (other than Federal Pell
Grant) payments in that same award
year.

(f) A student who otherwise is in de-
fault on a loan made under a title IV,
HEA loan program, or who otherwise
owes an overpayment on a title IV,
HEA program grant or Federal Perkins
loan, is not considered to be in default
or owe an overpayment if the student—

(1) Obtains a judicial determination
that the debt has been discharged or is
dischargeable in bankruptcy; or

(2) Demonstrates to the satisfaction
of the holder of the debt that—

(i) When the student filed the peti-
tion for bankruptcy relief, the loan, or
demand for the payment of the over-
payment, had been outstanding for the
period required under 11 U.S.C.
523(a)(8)(A), exclusive of applicable sus-
pensions of the repayment period for
either debt of the kind defined in 34
CFR 682.402(m); and

(ii) The debt otherwise qualifies for
discharge under applicable bankruptcy
law.

(Authority: 20 U.S.C. 1091 and 11 U.S.C. 523
and 525)

§ 668.36 Social security number.

(a)(1) Except for residents of the Fed-
erated States of Micronesia, the Repub-
lic of the Marshall Islands, and the Re-
public of Palau, the Secretary at-
tempts to confirm the social security
number a student provides on the Free
Application for Federal Student Aid
(FAFSA) under a data match with the
Social Security Administration. If the
Social Security Administration con-
firms that number, the Secretary noti-
fies the institution and the student of
that confirmation.

(2) If the student’s verified social se-
curity number is the same number as
the one he or she provided on the
FAFSA, and the institution has no rea-
son to believe that the verified social
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security number is inaccurate, the in-
stitution may consider the number to
be accurate.

(3) If the Social Security Administra-
tion does not verify the student’s so-
cial security number on the FAFSA, or
the institution has reason to believe
that the verified social security num-
ber is inaccurate, the student can pro-
vide evidence to the institution, such
as the student’s social security card,
indicating the accuracy of the stu-
dent’s social security number. An insti-
tution must give a student at least 30
days, or until the end of the award
year, whichever is later, to produce
that evidence.

(4) An institution may not deny, re-
duce, delay, or terminate a student’s
eligibility for assistance under the
title IV, HEA programs because
verification of that student’s social se-
curity number is pending.

(b)(1) An institution may not dis-
burse any title IV, HEA program funds
to a student until the institution is
satisfied that the student’s reported so-
cial security number is accurate.

(2) The institution shall ensure that
the Secretary is notified of the stu-
dent’s accurate social security number
if the student demonstrates the accu-
racy of a social security number that is
not the number the student included
on the FAFSA.

(c) If the Secretary determines that
the social security number provided to
an institution by a student is incor-
rect, and that student has not provided
evidence under paragraph (a)(3) of this
section indicating the accuracy of the
social security number, and a loan has
been guaranteed for the student under
the FFEL program, the institution
shall notify and instruct the lender and
guaranty agency making and guaran-
teeing the loan, respectively, to cease
further disbursements of the loan,
until the Secretary or the institution
determines that the social security
number provided by the student is cor-
rect, but the guaranty may not be
voided or otherwise nullified before the
date that the lender and the guaranty
agency receive the notice.

(d) Nothing in this section permits
the Secretary to take any compliance,
disallowance, penalty or other regu-
latory action against—

(1) Any institution of higher edu-
cation with respect to any error in a
social security number, unless the
error was the result of fraud on the
part of the institution; or

(2) Any student with respect to any
error in a social security number, un-
less the error was the result of fraud on
the part of the student.

(Authority: 20 U.S.C. 1091)

§ 668.37 Selective Service registration.
(a)(1) To be eligible to receive title

IV, HEA program funds, a male student
who is subject to registration with the
Selective Service must register with
the Selective Service.

(2) A male student does not have to
register with the Selective Service if
the student—

(i) Is below the age of 18, or was born
before January 1, 1960;

(ii) Is enrolled in an officer procure-
ment program the curriculum of which
has been approved by the Secretary of
Defense at the following institutions:

(A) The Citadel, Charleston, South
Carolina;

(B) North Georgia College,
Dahlonega, Georgia;

(C) Norwich University, Northfield,
Vermont; or

(D) Virginia Military Institute, Lex-
ington, Virginia; or

(iii) Is a commissioned officer of the
Public Health Service or a member of
the Reserve of the Public Health Serv-
ice who is on active duty as provided in
section 6(a)(2) of the Military Selective
Service Act.

(b)(1) When the Secretary processes a
male student’s FAFSA, the Secretary
determines whether the student is reg-
istered with the Selective Service
under a data match with the Selective
Service.

(2) Under the data match, Selective
Service reports to the Secretary
whether its records indicate that the
student is registered, and the Sec-
retary reports the results of the data
match to the student and the institu-
tion the student is attending.

(c)(1) If the Selective Service does
not confirm through the data match,
that the student is registered, the stu-
dent can establish that he—

(i) Is registered;
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(ii) Is not, or was not required to be,
registered;

(iii) Has registered since the submis-
sion of the FAFSA; or

(iv) Meets the conditions of para-
graph (d) of this section.

(2) An institution must give a stu-
dent at least 30 days, or until the end
of the award year, whichever is later,
to provide evidence to establish the
condition described in paragraph (c)(1)
of this section.

(d) An institution may determine
that a student, who was required to,
but did not register with the Selective
Service, is not ineligible to receive
title IV, HEA assistance for that rea-
son, if the student can demonstrate by
submitting clear and unambiguous evi-
dence to the institution that—

(1) He was unable to present himself
for registration for reasons beyond his
control such as hospitalization, incar-
ceration, or institutionalization; or

(2) He is over 26 and when he was be-
tween 18 and 26 and required to reg-
ister—

(i) He did not knowingly and willfully
fail to register with the Selective Serv-
ice; or

(ii) He served as a member of one of
the U.S. Armed Forces on active duty
and received a DD Form 214, ‘‘Certifi-
cate of Release or Discharge from Ac-
tive Duty,’’ showing military service
with other than the reserve forces and
National Guard.

(e) For purposes of paragraph (d)(2)(i)
of this section, an institution may con-
sider that a student did not knowingly
and willfully fail to register with the
Selective Service only if—

(1) The student submits to the insti-
tution an advisory opinion from the
Selective Service System that does not
dispute the student’s claim that he did
not knowingly and willfully fail to reg-
ister; and

(2) The institution does not have
uncontroverted evidence that the stu-
dent knowingly and willfully failed to
register.

(f)(1) A student who is required to
register with the Selective Service and
has been denied title IV, HEA program
assistance because he has not proven to
the institution that he has registered
with Selective Service may seek a
hearing from the Secretary by filing a

request in writing with the Secretary.
The student must submit with that re-
quest—

(i) A statement that he is in compli-
ance with registration requirements;

(ii) A concise statement of the rea-
sons why he has not been able to prove
that he is in compliance with those re-
quirements; and

(iii) Copies of all material that he
has already supplied to the institution
to verify his compliance.

(2) The Secretary provides an oppor-
tunity for a hearing to a student who—

(i) Asserts that he is in compliance
with registration requirements; and

(ii) Files a written request for a hear-
ing in accordance with paragraph (f)(1)
of this section within the award year
for which he was denied title IV, HEA
program assistance or within 30 days
following the end of the payment pe-
riod, whichever is later.

(3) An official designated by the Sec-
retary shall conduct any hearing held
under paragraph (f)(2) of this section.
The sole purpose of this hearing is the
determination of compliance with reg-
istration requirements. At this hear-
ing, the student retains the burden of
proving compliance, by credible evi-
dence, with the requirements of the
Military Selective Service Act. The
designated official shall not consider
challenges based on constitutional or
other grounds to the requirements that
a student state and verify, if required,
compliance with registration require-
ments, or to those registration require-
ments themselves.

(g) Any determination of compliance
made under this section is final unless
reopened by the Secretary and revised
on the basis of additional evidence.

(h) Any determination of compliance
made under this section is binding only
for purposes of determining eligibility
for title IV, HEA program assistance.

(Authority: 20 U.S.C. 1091 and 50 App. 462)

[60 FR 61812, Dec. 1. 1995, as amended at 61
FR 3776, Feb. 1, 1996]

§ 668.38 Enrollment in telecommuni-
cations and correspondence
courses.

(a) If a student is enrolled in cor-
respondence courses, the student is eli-
gible to receive title IV, HEA program
assistance only if the correspondence
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courses are part of a program that
leads to an associate, bachelor’s, or
graduate degree.

(b) (1) For purposes of this provision,
the Secretary considers that a student
enrolled in a ‘‘telecommunications
course’’ is enrolled in a correspondence
course unless the total number of tele-
communication and correspondence
courses the institution provides is
fewer than 50 percent of the courses the
institution provides during an award
year and the student is enrolled in a
program that leads to an associate,
bachelor’s, or graduate degree.

(2) In making the determination re-
quired under paragraph (b)(1) of this
section, the institution shall use its
latest complete award year, and shall
calculate the number of courses using
the provisions contained in 34 CFR
600.7(b)(2).

(Authority: 20 U.S.C. 1091)

§ 668.39 Study abroad programs.
A student enrolled in a program of

study abroad is eligible to receive title
IV, HEA program assistance if—

(a) The student remains enrolled as a
regular student in an eligible program
at an eligible institution during his or
her program of study abroad; and

(b) The eligible institution approves
the program of study abroad for aca-
demic credit. However, the study
abroad program need not be required as
part of the student’s eligible degree
program.

(Authority: 20 U.S.C. 1091(o))

Subpart D—Student Consumer
Information Services

SOURCE: 51 FR 43323, Dec. 1, 1986, unless
otherwise noted.

§ 668.41 Reporting and disclosure of
information.

(a) Each institution participating in
any title IV, HEA program shall dis-
seminate to all enrolled students, and
to prospective students upon request,
through appropriate publications and
mailing, information concerning—

(1) The institution (see § 668.44); and
(2) Any student financial assistance

available to students enrolled in the in-
stitution (see § 668.43).

(3) The institution’s completion or
graduation rate and its transfer-out
rate, produced in accordance with
§ 668.46.

(b)(1) Each institution participating
in any title IV, HEA program, when it
offers a potential student-athlete ath-
letically-related student aid, shall pro-
vide to the potential student-athlete,
and his or her parents, high school
coach, and guidance counselor, the in-
formation on completion and gradua-
tion rates, transfer-out rates, and
other data produced in accordance with
§ 668.49.

(2) The institution shall also submit
to the Secretary the report produced in
accordance with § 668.49 by July 1, 1997
and by every July 1 every year there-
after.

(c) The following definitions apply to
this subpart:

Athletically-related student aid means
any scholarship, grant, or other form
of financial assistance, offered by an
institution, the terms of which require
the recipient to participate in a pro-
gram of intercollegiate athletics at the
institution.

Certificate or degree-seeking student
means a student enrolled in a course of
credit who is recognized by the institu-
tion as seeking a degree or certificate.

First-time freshman student means an
entering freshman who has never at-
tended any institution of higher edu-
cation. Includes a student enrolled in
the fall term who attended a postsec-
ondary institution for the first time in
the prior summer term, and a student
who entered with advanced standing
(college credit earned before gradua-
tion from high school).

Normal time is the amount of time
necessary for a student to complete all
requirements for a degree or certificate
according to the institution’s catalog.
This is typically four years (8 semes-
ters or trimesters, or 12 quarters, ex-
cluding summer terms) for a bachelor’s
degree in a standard term-based insti-
tution, two years (4 semesters or tri-
mesters, or 6 quarters, excluding sum-
mer terms) for an associate degree in a
standard term-based institution, and
the various scheduled times for certifi-
cate programs.
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Prospective students means individuals
who have contacted an eligible institu-
tion requesting information concerning
admission to that institution.

Undergraduate students, for purposes
of this section only, means students
enrolled in a 4- or 5-year bachelor’s de-
gree program, an associate’s degree
program, or a vocational or technical
program below the baccalaureate.

(Authority: 20 U.S.C. 1092)

(d) [Reserved]
(e)(1)(i) An institution of higher edu-

cation subject to § 668.48 shall make
available to students, prospective stu-
dents, and the public upon request the
information contained in the report de-
scribed in § 668.48(c). The institution
shall make the information easily ac-
cessible to students, prospective stu-
dents, and the public and shall provide
the information promptly to anyone
who requests the information.

(ii) The institution shall inform all
students and prospective students of
their right to request that information.

(2) Each institution shall make avail-
able its first report under § 668.48 not
later than October 1, 1996, and make
available each subsequent report no
later than October 15 each year there-
after.

(Approved by the Office of Management and
Budget under control numbers 1840–0711 and
1840–0719).

(Authority: 20 U.S.C. 1092(g)(3) and (5))

[51 FR 43323, Dec. 1, 1986, as amended at 60
FR 61433, Nov. 29, 1995; 60 FR 61787, Dec. 1,
1995; 61 FR 29961, June 13, 1996]

§ 668.42 Preparation and dissemina-
tion of materials.

For each award year in which it par-
ticipates in any title IV, HEA program,
an institution shall—

(a) If necessary, prepare and publish
materials covering the topics set forth
in § 668.43 and § 668.44; and

(b) Make those materials available to
the student through appropriate publi-
cations and mailings before the student
enters into a financial obligation with
the institution, to—

(1) All currently enrolled students;
and

(2) Any prospective student, upon re-
quest of that student.

(Authority: 20 U.S.C. 1092)

[51 FR 43323, Dec. 1, 1986, as amended at 63
FR 40624, July 29, 1998]

§ 668.43 Financial assistance informa-
tion.

(a)(1) Information on financial assist-
ance that the institution must publish
and make readily available to current
and prospective student’s under this
subpart includes, but is not limited to,
a description of all the Federal, State,
local, private and institutional student
financial assistance programs available
to students who enroll at that institu-
tion.

(2) These programs include both
need-based and non-need-based pro-
grams.

(3) The institution may describe its
own financial assistance programs by
listing them in general categories.

(b) For each program referred to in
paragraph (a) of this section, the infor-
mation provided by the institution
must describe—

(1) The procedures and forms by
which students apply for assistance;

(2) The student eligibility require-
ments;

(3) The criteria for selecting recipi-
ents from the group of eligible appli-
cants; and

(4) The criteria for determining the
amount of a student’s award.

(c) The institution shall describe the
rights and responsibilities of students
receiving financial assistance and, spe-
cifically, assistance under the title IV,
HEA programs. This description must
include specific information regard-
ing—

(1) Criteria for continued student eli-
gibility under each program;

(2)(i) Standards which the student
must maintain in order to be consid-
ered to be making satisfactory progress
in his or her course of study for the
purpose of receiving financial assist-
ance; and

(ii) Criteria by which the student
who has failed to maintain satisfactory
progress may re-establish his or her
eligibility for financial assistance;

(3) The method by which financial as-
sistance disbursements will be made to
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the students and the frequency of those
disbursements;

(4) The terms of any loan received by
a student as part of the student’s finan-
cial assistance package, a sample loan
repayment schedule for sample loans
and the necessity for repaying loans;

(5) The general conditions and terms
applicable to any employment provided
to a student as part of the student’s fi-
nancial assistance package; and

(6) The institution shall provide and
collect exit counseling information as
required by 34 CFR 674.42 for borrowers
under the Federal Perkins Loan Pro-
gram, by 34 CFR 685.304 for borrowers
under the William D. Ford Federal Di-
rect Student Loan Program, and by 34
CFR 682.604 for borrowers under the
Federal Stafford Loan Program.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1092)

[51 FR 43323, Dec. 1, 1986, as amended at 59
FR 22318, Apr. 29, 1994; 63 FR 40625, July 29,
1998]

§ 668.44 Institutional information.
(a) Institutional information that the

institution must publish and make
readily available to current and pro-
spective students under this subpart
includes, but is not limited to—

(1) The cost of attending the institu-
tion, including—

(i) Tuition and fees charged to full-
time and part-time students;

(ii) Estimates of necessary books and
supplies;

(iii) Estimates of typical charges for
room and board;

(iv) Transportation costs for com-
muting students or for students living
on or off-campus; and

(v) Any additional cost of a program
in which the student is enrolled or ex-
presses a specific interest;

(2) A statement of the refund policy
of the institution for the return of un-
earned tuition and fees or other refund-
able portion of costs paid to the insti-
tution;

(3) A statement of the institution’s
policies regarding the distribution of
any refund due to the Title IV, HEA
programs as required by § 668.22;

(4) The academic program of the in-
stitution, including—

(i) The current degree programs and
other educational and training pro-
grams;

(ii) The instructional, laboratory,
and other physical facilities which re-
late to the academic program; and

(iii) The institution’s faculty and
other instructional personnel;

(5) The names of associations, agen-
cies or governmental bodies which ac-
credit, approve or license the institu-
tion and its programs and the proce-
dures by which documents describing
that activity may be reviewed under
paragraph (b) of this section;

(6) A description of any special facili-
ties and services available to handi-
capped students;

(7) The titles of persons designated
under § 668.45 and information regard-
ing how and where those persons may
be contacted; and

(8) A statement that a student’s en-
rollment in a program of study abroad
approved for credit by the home insti-
tution may be considered enrollment
at the home institution for the purpose
of applying for assistance under the
Title IV, HEA programs.

(b) The institution shall make avail-
able for review to any enrolled or pro-
spective student, upon request, a copy
of the documents describing the insti-
tution’s accreditation, approval or li-
censing.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1082, 1092)

[51 FR 43323, Dec. 1, 1986, as amended at 54
FR 35189, Aug. 24, 1989; 56 FR 36698, July 31,
1991; 59 FR 22318, Apr. 29, 1994]

§ 668.45 Availability of employees for
information dissemination pur-
poses.

(a) Availability. (1) Except as provided
in paragraph (b) of this section each in-
stitution shall designate an employee
or group of employees who shall be
available on a full-time basis to assist
enrolled or prospective students in ob-
taining the information specified in
§§ 668.43 and 668.44.

(2) If the institution designates one
person, that person shall be available,
upon reasonable notice, to any enrolled
or prospective student throughout the
normal administrative working hours
of that institution.
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(3) If more than one person is des-
ignated, their combined work schedules
must be arranged so that at least one
of them is available, upon reasonable
notice, throughout the normal admin-
istrative working hours of that institu-
tion.

(b) Waiver. (1) the Secretary may
waive the requirement that the em-
ployee or group of employees des-
ignated under paragraph (a) of this sec-
tion be available on a full-time basis if
the institution’s total enrollment, or
the portion of the enrollment partici-
pating in the title IV, HEA programs,
is too small to necessitate an employee
or group of employees being available
on a full-time basis.

(2) In determining whether an insti-
tution’s total enrollment or the num-
ber of title IV, HEA program recipients
is too small, the Secretary considers
whether there will be an insufficient
demand for information dissemination
services among its enrolled or prospec-
tive students to necessitate the full-
time availability of an employee or
group of employees.

(3) To receive a waiver, the institu-
tion shall apply to the Secretary at the
time and in the manner prescribed by
the Secretary.

(c) The granting of a waiver under
paragraph (b) of this section does not
exempt an institution from designating
a specific employee or group of employ-
ees to carry out on a part-time basis
the information dissemination require-
ments.

(Authority: 20 U.S.C. 1092)

§ 668.46 Information on completion or
graduation rates.

(a)(1) An institution shall prepare an-
nually information regarding the com-
pletion or graduation rate and the
transfer-out rate of the certificate- or
degree-seeking, full-time under-
graduate students entering that insti-
tution on or after September 1, 1996.

(2)(i) An institution that offers a pre-
dominant number of programs based on
semesters, trimesters, or quarters shall
base its completion or graduation rate
and transfer-out rate calculations on
the group of certificate- or degree-
seeking, full-time undergraduate stu-
dents who enter the institution during
the fall term.

(ii) An institution not covered by the
provisions of paragraph (a)(2)(i) of this
section shall base its completion or
graduation rate and transfer-out rate
calculations on the group of
certificate- or degree-seeking, full-time
undergraduate students who enter the
institution between every September 1
of one year and August 31 of the fol-
lowing year.

(3)(i) For purposes of the completion
or graduation rate and transfer-out
rate calculations required in paragraph
(a)(1) of this section, an institution
shall count as entering students only
first-time freshman students, as de-
fined in § 668.41(c).

(ii) An institution may also calculate
the completion or graduation rate of
students who transfer into the institu-
tion as a separate, supplemental rate.

(4)(i) An institution covered by the
provisions of paragraph (a)(2)(i) of this
section shall count as an entering stu-
dent a first-time freshman student who
is enrolled as of October 15, or the end
of the institution’s drop-add period.

(ii) An institution covered by the
provisions of paragraph (a)(2)(ii) of this
section shall count as an entering stu-
dent a first-time freshman student who
has attended at least one day of class.

(5)(i) Beginning with the group of
students who enter the institution be-
tween September 1, 1996 and August 31,
1997, an institution shall disclose its
completion or graduation rate and
transfer-out rate information no later
than the January 1 immediately fol-
lowing the point in time that 150% of
the normal time for completion or
graduation has elapsed for all of the
students in the group on which the in-
stitution bases its completion or grad-
uation rate and transfer-out rate cal-
culations.

(ii) An institution shall disclose no
later than January 1 each year there-
after its completion or graduation rate
information for each succeeding group
of students who completed or grad-
uated within 150% of the normal time
for completion or graduation from
their programs as of August 31 of the
preceding year.

(b) In calculating the completion or
graduation rate under paragraph (a) of
this section, an institution shall count
as completed or graduated—
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(1) Students who have completed or
graduated within 150% of the normal
time for completion or graduation
from their program;

(2) Students who have completed a
transfer program as described in
§ 668.8(b)(1)(ii) within 150% of normal
time for completion from that program
may be counted as completers.

(c)(1) In calculating the transfer-out
rate under section paragraph (a) of this
section, an institution shall count as
students who have transferred out
those students who, within 150% of the
normal time for completion or gradua-
tion from the program in which the
student was enrolled, subsequently en-
roll in any program of an eligible insti-
tution for which the prior program pro-
vides substantial preparation;

(2) An institution shall document
that its program provided substantial
preparation to a student by obtaining a
copy of any of the following:

(i) Certification letter from the re-
ceiving institution stating that a stu-
dent is enrolled in that institution;

(ii) Electronic certification from the
receiving institution stating that a
student is enrolled in that institution;

(iii) Confirmation of enrollment data
from a legally-authorized statewide or
regional tracking system (or shared in-
formation from those systems) con-
firming that a student has enrolled in
another institution;

(iv) Institutional data exchange in-
formation confirming that a student as
enrolled in another institution; or

(v) An equivalent level of documenta-
tion.

(d) For the purpose of calculating a
completion or graduation rate and a
transfer-out rate, an institution may
exclude from the calculation of its
completion or graduation rate and its
transfer-out rate students who—

(1) Have left school to serve in the
Armed Forces;

(2) Have left school to serve on offi-
cial church missions;

(3) Have left school to serve with a
foreign aid service of the Federal Gov-
ernment, such as the Peace Corps; or

(4) Are deceased, or totally and per-
manently disabled.

(e)(1) The Secretary grants a waiver
of the requirements of this section to
any institution that is a member of an

athletic association or conference that
has voluntarily published completion
or graduation rate data, or has agreed
to publish data, that the Secretary de-
termines are substantially comparable
to the data required by this section.

(2) An institution that receives a
waiver of the requirements of this sec-
tion must still comply with the re-
quirements of §§ 668.41(a)(3) and
668.41(b) of this subpart.

(3) An institution, or athletic asso-
ciation or conference applying on be-
half of an institution that seeks a
waiver under paragraph (e)(1) of this
section shall submit a written applica-
tion to the Secretary that explains
why it believes the data the athletic
association or conference publishes are
accurate and substantially comparable
to the information required by this sec-
tion.

(Approved by the Office of Management and
Budget under control number 1840–0719)

(Authority: 20 U.S.C. 1092)

[60 FR 61787, Dec. 1, 1995, as amended at 61
FR 29961, June 13, 1996; 63 FR 40625, July 29,
1998]

§ 668.47 Institutional security policies
and crime statistics.

(a) An institution shall, by Sep-
tember 1, 1992, and by September 1 of
each year thereafter, publish and dis-
tribute, through appropriate publica-
tions and mailings, an annual security
report that contains, at a minimum,
the following information:

(1) A statement of current campus
policies regarding procedures and fa-
cilities for students and others to re-
port criminal actions or other emer-
gencies occurring on campus and poli-
cies concerning the institution’s re-
sponse to those reports, including poli-
cies for making timely reports to mem-
bers of the campus community regard-
ing the occurrence of crimes described
in paragraph (a)(6) of this section. This
statement shall include a list of the ti-
tles of each person or organization to
whom students and employees should
report the criminal offenses described
in paragraph (a)(6) for the purpose of
making timely reports.

(2) A statement of current policies
concerning security of and access to
campus facilities, including campus
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residences, and security considerations
used in the maintenance of campus fa-
cilities.

(3) A statement of current policies
concerning campus law enforcement,
including—

(i) The enforcement authority of se-
curity personnel, including their work-
ing relationship with State and local
police agencies and whether those secu-
rity personnel have the authority to
arrest individuals; and

(ii) Policies that encourage accurate
and prompt reporting of all crimes to
the campus police and the appropriate
police agencies.

(4) A description of the type and fre-
quency of programs designed to inform
students and employees about campus
security procedures and practices and
to encourage students and employees
to be responsible for their own security
and the security of others.

(5) A description of programs de-
signed to inform students and employ-
ees about the prevention of crimes.

(6)(i) Statistics concerning the occur-
rence on campus of the following
criminal offenses reported to local po-
lice agencies or to any official of the
institution who has significant respon-
sibility for student and campus activi-
ties:

(A) Murder.
(B) Rape (prior to August 1, 1992) or

sex offenses, forcible or nonforcible (on
or after August 1, 1992).

(C) Robbery.
(D) Aggravated assault.
(E) Burglary.
(F) Motor-vehicle theft; and
(ii) Statistics concerning the crimi-

nal offenses of murder, forcible rape,
and aggravated assault, as listed in
paragraph (a)(6)(i) of this section, that
manifest evidence of prejudice based on
race, religion, sexual orientation, or
ethnicity, as prescribed by the Hate
Crimes Statistics Act (28 U.S.C. 534).

(7) A statement of policy concerning
the monitoring and recording through
local police agencies of criminal activ-
ity in which students engaged at off-
campus locations of student organiza-
tions recognized by the institution, in-
cluding student organizations with off-
campus housing facilities.

(8) Statistics concerning the number
of arrests for the following crimes oc-
curring on campus:

(i) Liquor-law violations.
(ii) Drug-abuse violations.
(iii) Weapons possessions.
(9) A statement of policy regarding

the possession, use, and sale of alco-
holic beverages and enforcement of
State underage drinking laws.

(10) A statement of policy regarding
the possession, use and sale of illegal
drugs and enforcement of Federal and
State drug laws.

(11) A description of any drug or alco-
hol-abuse education programs, as re-
quired under section 1213 of the HEA.
For the purpose of meeting this re-
quirement, an institution may cross-
reference the materials the institution
uses to comply with section 1213 of the
HEA.

(12) A statement of policy regarding
the institution’s campus sexual assault
programs to prevent sex offenses, and
procedures to follow when a sex offense
occurs. The statement must include—

(i) A description of educational pro-
grams to promote the awareness of
rape, acquaintance rape, and other
forcible and nonforcible sex offenses;

(ii) Procedures students should follow
if a sex offense occurs, including proce-
dures concerning who should be con-
tacted, the importance of preserving
evidence for the proof of a criminal of-
fense, and to whom the alleged offense
should be reported;

(iii) Information on a student’s op-
tion to notify proper law enforcement
authorities, including on-campus and
local police, and a statement that in-
stitutional personnel will assist the
student in notifying these authorities,
if the student requests the assistance
of these personnel;

(iv) Notification to students of exist-
ing on- and off-campus counseling,
mental health, or other student serv-
ices for victims of sex offenses;

(v) Notification to students that the
institution will change a victim’s aca-
demic and living situations after an al-
leged sex offense and of the options for
those changes, if those changes are re-
quested by the victim and are reason-
ably available;

(vi) Procedures for campus discipli-
nary action in cases of an alleged sex
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offense, including a clear statement
that—

(A) The accuser and the accused are
entitled to the same opportunities to
have others present during a discipli-
nary proceeding; and

(B) Both the accuser and the accused
shall be informed of the outcome of
any institutional disciplinary pro-
ceeding brought alleging a sex offense.
Compliance with this subsection does
not constitute a violation of the Fam-
ily Educational Rights and Privacy Act
(20 U.S.C. 1232g). For the purpose of
this paragraph, the outcome of a dis-
ciplinary proceeding means only the
institution’s final determination with
respect to the alleged sex offense and
any sanction that is imposed against
the accused; and

(vii) Sanctions the institution may
impose following a final determination
of an institutional disciplinary pro-
ceeding regarding rape, acquaintance
rape, or other forcible or nonforcible
sex offenses.

(b) An institution shall distribute the
security report required by paragraph
(a) of this section annually to all—

(1) Current students and employees
by appropriate publications and mail-
ings, through—

(i) Direct mailing to each individual
through the U.S. Postal Service, cam-
pus mail, or computer network; or

(ii) Publications provided directly to
each individual; and

(2) Prospective students as defined in
§ 668.41(b) and prospective employees as
defined in paragraph (f) of this section,
upon request, provided that such indi-
viduals are informed of the availability
of the security report, given a sum-
mary of its contents, and given the op-
portunity to request a copy.

(c) An institution shall comply sepa-
rately with the requirements of this
section for each campus. A branch,
school, or administrative division with-
in an institution that is not within a
reasonably contiguous geographic area
with the institution’s main campus is
considered to be a separate campus.

(d)(1)(i) An institution’s first annual
security report (due September 1, 1992)
must contain the statistics described
in paragraph (a)(6) of this section cov-
ering the period January 1, 1991,
through December 31, 1991, and the two

preceding calendar years, or the por-
tion thereof for which data are reason-
ably available. The first annual secu-
rity report must contain those statis-
tics covering at least the period from
August 1, 1991, through July 31, 1992.

(ii) An institution’s second and third
annual security reports (due September
1, 1993 and September 1, 1994, respec-
tively) must contain the statistics de-
scribed in paragraph (a)(6) of this sec-
tion covering the most recent calendar
year and the two preceding calendar
years, or the portion thereof for which
data are reasonably available. The sec-
ond annual security report must con-
tain those statistics covering at least
the period from August 1, 1991, through
December 31, 1991, and calendar year
1992. The third annual security report
must contain those statistics covering
at least the period from August 1, 1991,
through December 31, 1991, and cal-
endar years 1992 and 1993.

(iii) An institution’s annual security
report due September 1, 1995, and each
subsequent report, must contain the
statistics described in paragraph (a)(6)
of this section covering the three cal-
endar years preceding the year in
which the report is disclosed.

(iv) In each annual security report
due on or after September 1, 1993, Sep-
tember 1, 1994, September 1, 1995, an in-
stitution must, in accordance with
paragraphs (d)(1) (ii) and (iii) of this
section, report statistics covering rape
for periods of time prior to August 1,
1992, and statistics concerning sex of-
fenses, forcible or nonforcible, for peri-
ods of time on or after August 1, 1992.

(v) In all subsequent annual security
reports, an institution shall report sta-
tistics for sex offenses, forcible and
nonforcible.

(2)(i) An institution’s first annual se-
curity report (due September 1, 1992)
must contain the statistics described
in paragraph (a)(8) of this section cov-
ering the period January 1, 1991,
through December 31, 1991, or the por-
tion thereof for which those statistics
are available. The first annual security
report must contain that data covering
at least the period August 1, 1991,
through December 31, 1991.

(ii) An institution’s second annual se-
curity report (due September 1, 1993)
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and each subsequent report must con-
tain the statistics described in para-
graph (a)(8) of this section, covering
the calendar year preceding the year
during which the report is to be dis-
closed.

(3) An institution shall compile
crime statistics required under para-
graph (a) (6) and (8) of this section in
accordance with the definitions used in
the Federal Bureau of Investigation’s
Uniform Crime Reporting Program as
provided in appendix E to this part.

(4) Upon the request of the Secretary,
an institution must submit to the Sec-
retary the statistics required by para-
graphs (a)(6) and (a)(8) of this section.

(e) An institution shall, in a manner
that is timely and will aid in the pre-
vention of similar crimes, report to the
campus community on crimes that
are—

(1) Described in paragraph (a)(6) of
this section;

(2) Reported to campus security au-
thorities as identified under the insti-
tution’s statement of current campus
policies pursuant to paragraph (a)(1) of
this section or local police agencies;
and

(3) Considered by the institution to
represent a threat to students and em-
ployees.

(f) The following definitions apply to
this section:

Campus: (1) Any building or property
owned or controlled by an institution
within the same reasonably contiguous
geographic area and used by the insti-
tution in direct support of, or in a
manner related to, the institution’s
educational purposes.

(2) Any building or property owned or
controlled by a student organization
recognized by the institution.

(3) Any building or property con-
trolled by the institution, but owned
by a third-party.

Campus security authority: (1) A cam-
pus law enforcement unit.

(2) An individual or organization
specified in an institution’s statement
of campus security policy as the indi-
vidual or organization to whom stu-
dents and employees should report
criminal offenses.

(3) An official of an institution who
has significant responsibility for stu-
dent and campus activities, but does

not have significant counseling respon-
sibilities.

Prospective employee: An individual
who has contacted an institution par-
ticipating in any Title IV, HEA pro-
gram for the purpose of requesting in-
formation concerning employment
with the institution.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 534, 1092, and 1232g)

[59 FR 22318, Apr. 29, 1994, as amended at 60
FR 34431, June 30, 1995]

§ 668.48 Report on athletic program
participation rates and financial
support data.

(a) Applicability. This section applies
to each co-educational institution of
higher education that—

(1) Participates in any title IV, HEA
program; and

(2) Has an intercollegiate athletic
program.

(b) Definitions. The following defini-
tions apply for purposes of this section
only.

(1) Athletically-related student aid
means any scholarship, grant, or other
form of financial assistance, the terms
of which require the recipient to par-
ticipate in a program of intercollegiate
athletics at an institution of higher
education in order to be eligible to re-
ceive that assistance.

(2) Institutional salary means all
wages and bonuses an institution pays
a coach as compensation attributable
to coaching.

(3) Recruiting expenses means all ex-
penses institutions incur for recruiting
activities, including but not limited to
expenditures for transportation, lodg-
ing, and meals for both recruits and in-
stitutional personnel engaged in re-
cruiting, all expenditures for on-site
visits, and all other expenses related to
recruiting.

(4) Reporting year means a consecu-
tive twelve-month period of time des-
ignated by the institution for the pur-
poses of this section.

(5) Undergraduate students means stu-
dents who are consistently designated
as such by the institution.

(6) Varsity team means a team that—
(i) Is designated or defined by its in-

stitution or an athletic association as
a varsity team; or
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(ii) Primarily competes against other
teams that are designated or defined as
varsity teams.

(c) Report. An institution subject to
this section shall annually, for the im-
mediately preceding reporting year,
prepare a report that contains the fol-
lowing information regarding inter-
collegiate athletics:

(1) The number of male and female
full-time undergraduate students that
attended the institution.

(2) A listing of the varsity teams that
competed in intercollegiate athletic
competition and for each team the fol-
lowing data:

(i) The total number of participants,
by team, as of the day of the first
scheduled contest of the reporting year
for the team.

(ii) Total operating expenses attrib-
utable to those teams. For the pur-
poses of this section, the term ‘‘oper-
ating expenses’’ means expenditures on
lodging and meals, transportation, offi-
cials, uniforms and equipment. An in-
stitution—

(A) Also may report those expenses
on a per capita basis for each team; and

(B) May report combined expendi-
tures attributable to closely-related
teams—such as track and field or
swimming and diving. Those combina-
tions must be reported separately for
men’s and women’s teams.

(iii)(A) Whether the head coach was
male or female and whether the head
coach was assigned to that team on a
full-time or part-time basis.

(B) The institution shall consider
graduate assistants and volunteers who
served as head coaches to be head
coaches for the purposes of this report.

(iv)(A) The number of assistant
coaches who were male and the number
of assistant coaches who were female
for each team and whether a particular
coach was assigned to that team on a
full-time or part-time basis.

(B) The institution shall consider
graduate assistants and volunteers who
served as assistant coaches to be as-
sistant coaches for purposes of this re-
port.

(3) The total amount of money spent
on athletically-related student aid, in-
cluding the value of waivers of edu-
cational expenses, aggregately for

men’s teams, and aggregately for wom-
en’s teams.

(4) The ratio of-(i) Athletically-re-
lated student aid awarded male ath-
letes; and

(ii) Athletically-related student aid
awarded female athletes.

(5) The total amount of expenditures
on recruiting aggregately for all men’s
teams, and aggregately for all women’s
teams.

(6) The total annual revenues gen-
erated across all men’s teams, and the
total annual revenues generated across
all women’s teams. An institution may
also report those revenues by indi-
vidual team.

(7)(i) The average annual institu-
tional salary of the head coaches of all
men’s teams, across all offered sports,
and the average annual institutional
salary of the head coaches of all wom-
en’s teams, across all offered sports.

(ii) If a head coach had responsibil-
ities for more than one team and the
institution does not allocate that
coach’s salary by team, the institution
shall divide the salary by the number
of teams for which the coach had re-
sponsibility and allocate the salary
among the teams on a basis consistent
with the coach’s responsibilities for the
different teams.

(8) The average annual institutional
salary of the assistant coaches of men’s
teams, across all offered sports, and
the average annual institutional salary
of the assistant coaches of women’s
teams, across all offered sports.

NOTE TO PARAGRAPH (c): The Secretary in-
terprets the statute to require an institution
to count all varsity team members as par-
ticipants, and not merely those athletes who
take part in a scheduled contest. ‘‘Partici-
pants’’ include all students who practice
with the varsity team and receive coaching
as of the day of the first scheduled inter-
collegiate contest of the designated report-
ing year, including junior varsity team and
freshman team players if they are part of the
overall varsity program. The Secretary be-
lieves that a reasonable count of partici-
pants would also cover all students who re-
ceive athletically-related student aid, in-
cluding redshirts, injured student athletes,
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and fifth-year team members who have al-
ready received a bachelor’s degree.

(Approved by the Office of Management and
Budget under control number 1840–0711)

(Authority: 20 U.S.C. 1092(g)(1), (2) and (4))

[60 FR 61434, Nov. 29, 1995, as amended at 63
FR 40625, July 29, 1998]

§ 668.49 Report on completion or grad-
uation rates for student-athletes.

(a)(1) By July 1, 1997, and by every
July 1 every year thereafter, each in-
stitution that is attended by students
receiving athletically-related student
aid shall produce an annual report con-
taining the following information:

(i) The number of students, cat-
egorized by race and gender, who at-
tended that institution during the year
prior to the submission of the report.

(ii) The number of students described
in paragraph (a)(1)(i) of this section
who received athletically-related stu-
dent aid, categorized by race and gen-
der within each sport.

(iii) The completion or graduation
rate and transfer-out rate of all the en-
tering, certificate- or degree-seeking,
full-time, undergraduate students de-
scribed in § 668.46(a) (1), (2), (3), and (4)
categorized by race and gender.

(iv) The completion or graduation
rate and transfer-out rate of the enter-
ing students described in § 668.46(a) (1),
(2), (3)and (4) who received athletically-
related student aid, categorized by race
and gender within each sport.

(v) The average completion or grad-
uation rate and transfer-out rate for
the four most recent completing or
graduating classes of entering students
described in § 668.46(a) (2), (3), and (4)
categorized by race and gender. If an
institution has completion or gradua-
tion rates and transfer-out rates for
fewer than four of those classes, it
shall disclose the average rate of those
classes for which it has rates.

(vi) The average completion or grad-
uation rate and transfer-out rate of the
four most recent classes of entering
students described in § 668.46 (a)(2), (3),
and (4) who received athletically-re-
lated student aid, categorized by race
and gender within each sport. If an in-
stitution has completion or graduation
rates and transfer-out rates for fewer
than four of those classes, it shall dis-

close the average rate of those classes
for which it has rates.

(2) For purposes of this section, sport
means—

(i) Basketball;
(ii) Football;
(iii) Baseball;
(iv) Cross-country and track com-

bined; and
(v) All other sports combined.
(3) If a category of students identified

in paragraph (a)(1)(iv) above contains
five or fewer students, the institution
need not disclose information on that
category of students.

(b) The provisions of § 668.46 (a), (b),
(c), and (d) apply for purposes of calcu-
lating the completion or graduation
rates and transfer-out rates required
under paragraphs (a)(1)(iii), (a)(1)(iv),
and (a)(1)(v) of this section.

(c) Each institution of higher edu-
cation described in paragraph (a) of
this section may also provide to stu-
dents and the Secretary supplemental
information containing—

(1) The graduation or completion rate
of the students who transferred into
the institution; and

(2) The number of students who
transferred out of the institution.

(d) The provisions of § 668.46(e) apply
for purposes of this section.

(Approved by the Office of Management and
Budget under control number 1840–0719)

(Authority: 20 U.S.C. 1092)

[60 FR 61788, Dec. 1, 1995, as amended at 61
FR 29961, June 13, 1996; 63 FR 40625, July 29,
1998]

Subpart E—Verification of Student
Aid Application Information

SOURCE: 56 FR 61337, Dec. 2, 1991, unless
otherwise noted.

§ 668.51 General.
(a) Scope and purpose. The regulations

in this subpart govern the verification
by institutions of information sub-
mitted by applicants for student finan-
cial assistance in connection with the
calculation of their expected family
contributions (EFC) for the Federal
Pell Grant, campus-based, Federal
Stafford Loan, Federal Direct Stafford/
Ford Loan programs.
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(b) Applicant responsibility. If the Sec-
retary or the institution requests docu-
ments or information from an appli-
cant under this subpart, the applicant
shall provide the specified documents
or information.

(c) Foreign schools. The Secretary ex-
empts from the provisions of this sub-
part institutions participating in the
Federal Stafford Loan Program that
are not located in a State.

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22067, Apr. 28, 1994; 59 FR 61207, Nov. 29,
1994; 63 FR 40625, July 29, 1998]

§ 668.52 Definitions.
The following definitions apply to

this subpart:
Base year means the calendar year

preceding the first calendar year of an
award year.

Edits means a set of pre-established
factors for identifying—

(a) Student aid applications that may
contain incorrect, missing, illogical, or
inconsistent information; and

(b) Randomly selected student aid ap-
plications.

Expected family contribution (EFC)
means the amount an applicant and his
or her spouse and family are expected
to contribute toward the applicant’s
cost of attendance.

Institutional student information report
as defined in 34 CFR 690.2 for purposes
of the Federal Pell Grant, campus-
based, Federal Stafford Loan, and Wil-
liam D. Ford Federal Direct Loan pro-
grams.

Student aid application means an ap-
plication approved by the Secretary
and submitted by a person to have his
or her EFC determined under the Fed-
eral Pell Grant, campus-based, Federal
Stafford Loan, Federal Direct Loan or
programs.

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22067, Apr. 28, 1994; 59 FR 61206, 61207,
Nov. 29, 1994]

§ 668.53 Policies and procedures.
(a) An institution shall establish and

use written policies and procedures for
verifying information contained in a
student aid application in accordance
with the provisions of this subpart.

These policies and procedures must in-
clude—

(1) The time period within which an
applicant shall provide the documenta-
tion;

(2) The consequences of an appli-
cant’s failure to provide required docu-
mentation within the specified time
period;

(3) The method by which the institu-
tion notifies an applicant of the results
of verification if, as a result of
verification, the applicant’s EFC
changes and results in a change in the
applicant’s award or loan;

(4) The procedures the institution re-
quires an applicant to follow to correct
application information determined to
be in error; and

(5) The procedures for making refer-
rals under § 668.16.

(b) The institution’s procedures must
provide that it shall furnish, in a time-
ly manner, to each applicant selected
for verification a clear explanation of—

(1) The documentation needed to sat-
isfy the verification requirements; and

(2) The applicant’s responsibilities
with respect to the verification of ap-
plication information, including the
deadlines for completing any actions
required under this subpart and the
consequences of failing to complete
any required action.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 61206, Nov. 29, 1994]

§ 668.54 Selection of applications for
verification.

(a) General requirements. (1) Except as
provided in paragraph (b) of this sec-
tion, an institution shall require an ap-
plicant to verify application informa-
tion as specified in this paragraph.

(2)(i) An institution shall require
each applicant whose application is se-
lected for verification on the basis of
edits specified by the Secretary, to
verify all of the applicable items speci-
fied in § 668.56, except that no institu-
tion is required to verify the applica-
tions of more than 30 percent of its
total number of applicants for assist-
ance under the Federal Pell Grant,
Federal Direct Stafford/Ford Loan,
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campus-based, and Federal Stafford
Loan programs in an award year.

(ii) An institution may only include
those applicants selected for
verification by the Secretary in its cal-
culation of 30 percent of total appli-
cants.

(3) If an institution has reason to be-
lieve that any information on an appli-
cation used to calculate an EFC is in-
accurate, it shall require the applicant
to verify the information that it has
reason to believe is inaccurate.

(4) If an applicant is selected to
verify the information on his or her ap-
plication under paragraph (a)(2) of this
section, the institution shall require
the applicant to verify the information
as specified in § 668.56 on each addi-
tional application he or she submits for
that award year, except for informa-
tion already verified under a previous
application submitted for the applica-
ble award year.

(5) An institution or the Secretary
may require an applicant to verify any
data elements that the institution or
the Secretary specifies.

(b) Exclusions from verification. (1) An
institution need not verify an applica-
tion submitted for an award year if the
applicant dies during the award year.

(2) Unless the institution has reason
to believe that the information re-
ported by the applicant is incorrect, it
need not verify applications of the fol-
lowing applicants:

(i) An applicant who is—
(A) A legal resident of and, in the

case of a dependent student, whose par-
ents are also legal residents of, the
Commonwealth of the Northern Mar-
iana Islands, Guam, or American
Samoa; or

(B) A citizen of and, in the case of a
dependent student, whose parents are
also citizens of, the Republic of the
Marshall Islands, the Federated States
of Micronesia, or the Republic of
Palau.

(ii) An applicant who is incarcerated
at the time at which verification would
occur.

(iii) An applicant who is a dependent
student, whose parents are residing in
a country other than the United States
and cannot be contacted by normal
means of communication.

(iv) An applicant who is an immi-
grant and who arrived in the United
States during either calendar year of
the award year.

(v) An applicant whose parents’ ad-
dress is unknown and cannot be ob-
tained by the applicant.

(vi) An applicant who is a dependent
student, both of whose parents are de-
ceased or are physically or mentally
incapacitated.

(vii) An applicant who does not re-
ceive assistance for reasons other than
his or her failure to verify the informa-
tion on the application.

(viii) An applicant who transfers to
the institution, had previously com-
pleted the verification process at the
institution from which he or she trans-
ferred, and applies for assistance on the
same application used at the previous
institution, if the current institution
obtains a letter from the previous in-
stitution stating that it has verified
the applicant’s information, the trans-
action number of the verified applica-
tion, and, if relevant, the provision
used in § 668.59 for not recalculating the
applicant’s EFC.

(3) An institution need not require an
applicant to document a spouse’s infor-
mation or provide a spouse’s signature
if—

(i) The spouse is deceased;
(ii) The spouse is mentally or phys-

ically incapacitated;
(iii) The spouse is residing in a coun-

try other than the United States and
cannot be contacted by normal means
of communication; or

(iv) The spouse cannot be located be-
cause his or her address is unknown
and cannot be obtained by the appli-
cant.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1091, 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22067, Apr. 28, 1994; 59 FR 61206, Nov. 29,
1994; 63 FR 40625, July 29, 1998]

§ 668.55 Updating information.

(a)(1) Unless the provisions of para-
graph (a)(2) or (a)(3) of this section
apply, an applicant is required to up-
date—
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(i) The number of family members in
the applicant’s household and the num-
ber of those household members at-
tending postsecondary educational in-
stitutions, in accordance with provi-
sions of paragraph (b) of this section;
and

(ii) His or her dependency status in
accordance with the provisions of para-
graph (d) of this section.

(2) An institution need not require an
applicant to verify the information
contained in his or her application for
assistance in an award year if—

(i) The applicant previously sub-
mitted an application for assistance for
that award year;

(ii) The applicant updated and
verified the information contained in
that application; and

(iii) No change in the information to
be updated has taken place since the
last update.

(3) If, as a result of a change in the
applicant’s marital status, the number
of family members in the applicant’s
household, the number of those house-
hold members attending postsecondary
education institutions, or the appli-
cant’s dependency status changes, the
applicant shall not update those fac-
tors or that status.

(b) If the number of family members
in the applicant’s household or the
number of those household members
attending postsecondary educational
institutions changes for a reason other
than a change in the applicant’s mar-
ital status, an applicant who is se-
lected for verification shall update the
information contained in his or her ap-
plication regarding those factors so
that the information is correct as of
the day the applicant verifies the infor-
mation.

(c) If an applicant has received Fed-
eral Pell Grant, campus-based, Federal
Stafford Loan, or Federal Direct Staf-
ford/Ford Loan program assistance for
an award year, and the applicant subse-
quently submits another application
for assistance under any of those pro-
grams for that award year, and the ap-
plicant is required to update household
size and number attending postsec-
ondary educational institutions on the
subsequent application, the institu-
tion—

(1) Is required to take that newly up-
dated information into account when
awarding for that award year further
Federal Pell Grant or campus-based,
assistance or certifying a Federal Staf-
ford Loan application, or originating a
Direct Subsidized Loan; and

(2) Is not required to adjust the Fed-
eral Pell Grant or campus-based, as-
sistance previously awarded to the ap-
plicant for that award year, or any pre-
viously certified Federal Stafford Loan
application or previously originated
Direct Subsidized Loan for that award
year, to reflect the newly updated in-
formation unless the applicant would
otherwise receive an overaward.

(d)(1) Except as provided in para-
graphs (a)(3) and (d)(2) of this section,
if an applicant’s dependency status
changes after the applicant applies to
have his or her EFC calculated for an
award year, the applicant must file a
new application for that award year re-
flecting the applicant’s new depend-
ency status regardless of whether ther
applicant is selected for verification.

(2) If the institution has previously
certified a Federal Stafford Loan appli-
cation for an applicant, the applicant
shall not update his or her dependency
status on the Federal Stafford Loan ap-
plication. If the institution has pre-
viously originated a Direct Subsidized
Loan for a borrower, the school shall
not update the borrower’s dependence
status on the loan origination record.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22067, 22068, Apr. 28, 1994; 59 FR 61206,
61207, Nov. 29, 1994; 63 FR 40625, July 29, 1998]

§ 668.56 Items to be verified.

(a) Except as provided in paragraphs
(b), (c), (d), and (e) of this section, an
institution shall require an applicant
selected for verification under
§ 668.54(a)(2) or (3) to submit acceptable
documentation described in § 668.57
that will verify or update the following
information used to determine the ap-
plicant’s EFC:

(1) Adjusted gross income (AGI) for
the base year if base year data was
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used in determining eligibility, or in-
come earned from work, for a non-tax
filer.

(2) U.S. income tax paid for the base
year if base year data was used in de-
termining eligibility.

(3)(i) For an applicant who is a de-
pendent student, the aggregate number
of family members in the household or
households of the applicant’s parents
if—

(A) The applicant’s parent is single,
divorced, separated or widowed and the
aggregate number of family members
is greater than two; or

(B) The applicant’s parents are mar-
ried to each other and not separated
and the aggregate number of family
members is greater than three.

(ii) For an applicant who is an inde-
pendent student, the number of family
members in the household of the appli-
cant if—

(A) The applicant is single, divorced,
separated, or widowed and the number
of family members is greater than one;
or

(B) The applicant is married and not
separated and the number of family
members is greater than two.

(4) The number of family members in
the household who are enrolled as at
least half-time students in postsec-
ondary educational institutions if that
number is greater than one.

(5) The following untaxed income and
benefits for the base year if base year
data was used in determining eligi-
bility—

(i) Social Security benefits if the in-
stitution has reason to believe that
those benefits were received and were
not reported or were incorrectly re-
ported;

(ii) Child support if the institution
has reason to believe that child support
was received;

(iii) U.S. income tax deduction for a
payment made to an individual retire-
ment account (IRA) or Keogh account;

(iv) Interest on tax-free bond;
(v) Foreign income excluded from

U.S. income taxation if the institution
has reason to believe that foreign in-
come was received;

(vi) The earned income credit taken
on the applicant’s tax return; and

(vii) All other untaxed income sub-
ject to U.S. income tax reporting re-

quirements in the base year which is
included on the tax return form, ex-
cluding information contained on
schedules appended to such forms.

(b) If an applicant selected for
verification submits an SAR or output
document to the institution or the in-
stitution receives the applicant’s ISIR,
within 90 days of the date the applicant
signed his or her application, or if an
applicant is selected for verification
under § 668.54(a)(2), the institution need
not require the applicant to verify—

(1) The number of family members in
the household; or

(2) The number of family members in
the household, who are enrolled as at
least half-time students in postsec-
ondary educational institutions.

(c) If the number of family members
in the household or the amount of child
support reported by an applicant se-
lected for verification is the same as
that verified by the institution in the
previous award year, the institution
need not require the applicant to verify
that information.

(d) If the family members who are en-
rolled as at least half-time students in
postsecondary educational institutions
are enrolled at the same institution as
the applicant, and the institution
verifies their enrollment status from
its own records, the institution need
not require the applicant to verify that
information.

(e) If the applicant or the applicant’s
spouse or, in the case of a dependent
student, the applicant’s parents receive
untaxed income or benefits from a Fed-
eral, State, or local government agency
determining their eligibility for that
income or those benefits by means of a
financial needs test, the institution
need not require the untaxed income
and benefits to be verified.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1094, 1095)

[56 FR 61337, Dec. 2, 1991, as amended at 57
FR 39089, Aug. 27, 1992; 59 FR 22067, Apr. 28,
1994; 59 FR 61206, Nov. 29, 1994]

§ 668.57 Acceptable documentation.
(a) Adjusted Gross Income (AGI), in-

come earned from work, and U.S. income
tax paid. (1) Except as provided in para-
graphs (a)(2), (a)(3), and (a)(4) of this
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section, an institution shall require an
applicant selected for verification to
verify AGI and U.S. income tax paid by
submitting to it, if relevant—

(i) A copy of the income tax return of
the applicant, his or her spouse, and
his or her parents. The copy of the re-
turn must be signed by the filer of the
return or by one of the filers of a joint
return;

(ii) For a dependent student, a copy
of each Internal Revenue Service (IRS)
Form W–2 received by the parent whose
income is being taken into account if—

(A) The parents filed a joint return;
and

(B) The parents are divorced or sepa-
rated or one of the parents has died;
and

(iii) For an independent student, a
copy of each IRS Form W–2 he or she
received if the independent student—

(A) Filed a joint return; and
(B) Is a widow or widower, or is di-

vorced or separated.
(2) If an individual who filed a U.S.

tax return and who is required by para-
graph (a)(1) of this section to provide a
copy of his or her tax return does not
have a copy of that return, the institu-
tion may require that individual to
submit, in lieu of a copy of the tax re-
turn, a copy of an IRS form which lists
tax account information.

(3) An institution shall accept, in lieu
of an income tax return or an IRS list-
ing of tax account information of an
individual whose income was used in
calculating the EFC of an applicant,
the documentation set forth in para-
graph (a)(4) of this section if the indi-
vidual for the base year—

(i) Has not filed and is not required
to file an income tax return;

(ii) Is required to file a U.S. tax re-
turn and has been granted a filing ex-
tension by the IRS; or

(iii) Has requested a copy of the tax
return or a Listing of Tax Account In-
formation, and the IRS or a govern-
ment of a U.S. territory or common-
wealth or a foreign central government
cannot locate the return or provide a
Listing of Tax Account Information.

(4) An institution shall accept—
(i) For an individual described in

paragraph (a)(3)(i) of this section, a
statement signed by that individual
certifying that he or she has not filed

nor is required to file an income tax re-
turn for the base year and certifying
for that year that individual’s—

(A) Sources of income earned from
work as stated on the application; and

(B) Amounts of income from each
source;

(ii) For an individual described in
paragraph (a)(3)(ii) of this section—

(A) A copy of the IRS Form 4868,
‘‘Application for Automatic Extension
of Time to File U.S. Individual Income
Tax Return,’’ that the individual filed
with the IRS for the base year, or a
copy of the IRS’s approval of an exten-
sion beyond the automatic four-month
extension if the individual requested an
additional extension of the filing time;
and

(B) A copy of each IRS Form W–2
that the individual received for the
base year, or for a self-employed indi-
vidual, a statement signed by the indi-
vidual certifying the amount of ad-
justed gross income for the base year;
and

(iii) For an individual described in
paragraph (a)(3)(iii) of this section—

(A) A copy of each IRS Form W–2
that the individual received for the
base year; or

(B) For an individual who is self-em-
ployed or has filed an income tax re-
turn with a government of a U. S. ter-
ritory or commonwealth, or a foreign
central government, a statement
signed by the individual certifying the
amount of adjusted gross income for
the base year.

(5) An institution shall require an in-
dividual described in paragraph
(a)(3)(ii) of this section to provide to it
a copy of his or her completed income
tax return when filed. When an institu-
tion receives the copy of the return, it
may re-verify the adjusted gross in-
come and taxes paid by the applicant
and his or her spouse or parents.

(6) If an individual who is required to
submit an IRS Form W–2 under this
paragraph is unable to obtain one in a
timely manner, the institution may
permit that individual to set forth, in a
statement signed by the individual, the
amount of income earned from work,
the source of that income, and the rea-
son that the IRS Form W–2 is not
available in a timely manner.
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(7) For the purpose of this section, an
institution may accept in lieu of a copy
of an income tax return signed by the
filer of the return or one of the filers of
a joint return, a copy of the filer’s re-
turn that has been signed by the pre-
parer of the return or stamped with the
name and address of the preparer of the
return.

(b) Number of family members in house-
hold. An institution shall require an
applicant selected for verification to
verify the number of family members
in the household by submitting to it a
statement signed by the applicant and
one of the applicant’s parents if the ap-
plicant is a dependent student, or the
applicant if the applicant is an inde-
pendent student, listing the name and
age of each family member in the
household and the relationship of that
household member to the applicant.

(c) Number of family household mem-
bers enrolled in postsecondary institu-
tions. (1) Except as provided in
§ 668.56(b), (c), (d), and (e), an institu-
tion shall require an applicant selected
for verification to verify annually in-
formation included on the application
regarding the number of household
members in the applicant’s family en-
rolled on at least a half-time basis in
postsecondary institutions. The insti-
tution shall require the applicant to
verify the information by submitting a
statement signed by the applicant and
one of the applicant’s parents, if the
applicant is a dependent student, or by
the applicant if the applicant is an
independent student, listing—

(i) The name of each family member
who is or will be attending a postsec-
ondary educational institution as at
least a half-time student in the award
year;

(ii) The age of each student; and
(iii) The name of the institution at-

tended by each student.
(2) If the institution has reason to be-

lieve that the information included on
the application regarding the number
of family household members enrolled
in postsecondary institutions is inac-
curate, the institution shall require—

(i) The statement required in para-
graph (c)(1) of this section from the in-
dividuals described in paragraph (c)(1)
of this section; and

(ii) A statement from each institu-
tion named by the applicant in re-
sponse to the requirement of paragraph
(c)(1)(iii) of this section that the house-
hold member in question is or will be
attending the institution on at least a
half-time basis, unless the institution
the student is attending determines
that such a statement is not available
because the household member in ques-
tion has not yet registered at the insti-
tution he or she plans to attend or the
institution has information itself that
the student will be attending the same
school as the applicant.

(d) Untaxed income and benefits. An in-
stitution shall require an applicant se-
lected for verification to verify—

(1) Untaxed income and benefits de-
scribed in § 668.56(a)(5)(iii), (iv), (v), (vi),
and (vii) by submitting to it—

(i) A copy of the U.S. income tax re-
turn signed by the filer or one of the
filers if a joint return, if collected
under paragraph (a) of this section, or
the IRS listing of tax account informa-
tion if collected by the institution to
verify adjusted gross income; or

(ii) If no tax return was filed or is re-
quired to be filed, a statement signed
by the relevant individuals certifying
that no tax return was filed or is re-
quired to be filed and providing the
sources and amount of untaxed income
and benefits specified in § 668.56(a)(5)
(iii), (iv), (v), and (vi);

(2) Social Security benefits if the in-
stitution has reason to believe that
those benefits were received and were
not reported, or that the applicant has
incorrectly reported Social Security
benefits received by the applicant, the
applicant’s parents, or any other chil-
dren of the applicant’s parents who are
members of the applicant’s household,
in the case of a dependent student, or
by the applicant, the applicant’s
spouse, or the applicant’s children in
the case of an independent student.
The applicant shall verify Social Secu-
rity benefits by submitting a document
from the Social Security Administra-
tion showing the amount of benefits re-
ceived in the appropriate calendar year
for the appropriate individuals listed
above or, at the institution’s option, a
statement signed by both the applicant
and the applicant’s parent, in the case
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of a dependent student, or by the appli-
cant, in the case of an independent stu-
dent, certifying that the amount listed
on the applicant’s aid application is
correct; and

(3) Child support received by submit-
ting to it—

(i) A statement signed by the appli-
cant and one of the applicant’s parents
in the case of a dependent student, or
by the applicant in the case of an inde-
pendent student, certifying the amount
of child support received; and

(ii) If the institution has reason to
believe that the information provided
is inaccurate, the applicant must
verify the amount of child support re-
ceived by providing a document such
as—

(A) a copy of the separation agree-
ment or divorce decree showing the
amount of child support to be provided;

(B) A statement from the parent pro-
viding the child support showing the
amount provided; or

(C) Copies of the child support checks
or money order receipts.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 57
FR 39089, Aug. 27, 1992; 59 FR 22067, Apr. 28,
1994; 59 FR 61206, Nov. 29, 1994; 60 FR 34432,
June 30, 1995]

§ 668.58 Interim disbursements.
(a)(1) If an institution has reason to

believe that the information included
on the application is inaccurate, until
the applicant verifies or corrects the
information included on his or her ap-
plication, the institution may not—

(i) Disburse any Federal Pell Grant
or campus-based program funds to the
applicant;

(ii) Employ the applicant in its Fed-
eral Work-Study Program;

(iii) Certify the applicant’s Federal
Stafford Loan application or process
Federal Stafford Loan proceeds for any
previously certified Federal Stafford
Loan application; or

(2) If an institution does not have
reason to believe that the information
included on an application is inac-
curate prior to verification, the insti-
tution—

(i) May withhold payment of Federal
Pell Grant, campus-based funds; or

(ii)(A) May make one disbursement
of any combination of Federal Pell
Grant, Federal Perkins Loan, or
FSEOG funds for the applicant’s first
payment period; and

(B) May employ or allow an employer
to employ an eligible student under the
Federal Work-Study Program for the
first 60 consecutive days after the stu-
dent’s enrollment in that award year;
and

(iii)(A) May withhold certification of
the applicant’s Federal Stafford Loan
application or origination of the appli-
cant’s Direct Subsidized Loan; or

(B) May certify the Federal Stafford
Loan application or originate the Di-
rect Subsidized Loan provided that the
institution does not deliver Federal
Stafford Loan proceeds or disburse Di-
rect Subsidized Loan proceeds.

(b) If an institution chooses to make
disbursement under paragraph (a)(2)(ii)
(A) or (B) of this section, it is liable for
any overpayment discovered as a result
of the verification process to the ex-
tent that the overpayment is not re-
covered from the student.

(c) An institution may not withhold
any Federal Stafford Loan or Direct
Loan proceeds from a student under
paragraph (a)(2) of this section for
more than 45 days. If the applicant
does not complete the verification
process within the 45 day period, the
institution shall return the proceeds to
the lender.

(d)(1) If the institution receives Fed-
eral Stafford Loan or Direct Loan pro-
ceeds in an amount which exceeds the
student’s need for the loan based upon
the verified information and the excess
funds can be eliminated by reducing
subsequent disbursements for the ap-
plicable loan period, the institution
shall process the proceeds and advise
the lender to reduce the subsequent
disbursements.

(2) If the institution receives Federal
Stafford Loan or Direct Loan proceeds
in an amount which exceed the stu-
dent’s need for the loan based upon the
verified information and the excess
funds cannot be eliminated in subse-
quent disbursements for the applicable
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loan period, the institution shall re-
turn the excess proceeds to the lender.

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 57
FR 39089, Aug. 27, 1992; 59 FR 22067, 22068,
Apr. 28, 1994; 59 FR 61207, Nov. 29, 1994; 63 FR
40625, July 29, 1998]

§ 668.59 Consequences of a change in
application information.

(a) For the Federal Pell Grant Pro-
gram—

(1) Except as provided in paragraph
(a)(2) of this section, if the information
on an application changes as a result of
the verification process, the institution
shall require the applicant to resubmit
his or her application information to
the Secretary for corrections if—

(i) The institution recalculates the
applicant’s EFC, determines that the
applicant’s EFC changes, and deter-
mines that the change in the EFC
changes the applicant’s Federal Pell
Grant award; or

(ii) The institution does not recal-
culate the applicant’s EFC.

(2) An institution need not require an
applicant to resubmit his or her appli-
cation information to the Secretary,
recalculate an applicant’s EFC, or ad-
just an applicant’s Federal Pell Grant
award if, as a result of the verification
process, the institution finds—

(i) No errors in nondollar items used
to calculate the applicant’s EFC;

(ii) No dollar amount in excess of $400
as calculated by the net difference be-
tween the corrected sum of Adjusted
Gross Income (AGI) plus untaxed in-
come minus U.S. taxes paid and the un-
corrected sum of Adjusted Gross In-
come (AGI) plus untaxed income minus
U.S. taxes paid. If no Federal Income
Tax Return was filed, income earned
from work may be used in lieu of Ad-
justed Gross Income (AGI).

(b) For the Federal Pell Grant Pro-
gram—

(1) If an institution does not recal-
culate an applicant’s EFC under the
provisions of paragraph (a)(2) of this
section, the institution shall calculate
and disburse the applicant’s Federal
Pell Grant award on the basis of the
applicant’s original EFC.

(2)(i) Except as provided under para-
graph (b)(2)(ii) of this section, if an in-
stitution recalculates an applicant’s

EFC because of a change in application
information resulting from the
verification process, the institution
shall—

(A) Require the applicant to resubmit
his or her application to the Secretary;

(B) Recalculate the applicant’s Fed-
eral Pell Grant award on the basis of
the EFC on the corrected SAR or ISIR;
and

(C) Disburse any additional funds
under that award only if the applicant
provides the institution with the cor-
rected SAR or ISIR and only to the ex-
tent that additional funds are payable
based on the recalculation.

(ii) If an institution recalculates an
applicant’s EFC because of a change in
application information resulting from
the verification process and determines
that the change in the EFC increases
the applicant’s award, the institution—

(A) May disburse the applicant’s Fed-
eral Pell Grant award on the basis of
the original EFC without requiring the
applicant to resubmit his or her appli-
cation information to the Secretary;
and

(B) Except as provided in § 668.60(b),
shall disburse any additional funds
under the increased award reflecting
the new EFC if the institution receives
the corrected SAR or ISIR.

(c) For the campus-based, and Fed-
eral Stafford Loan or Federal Direct
Stafford/Ford Direct Loan programs—

(1) Except as provided in paragraph
(c)(2) of this section, if the information
on an application changes as a result of
the verification process, the institution
shall—

(i) Recalculate the applicant’s EFC;
and

(ii) Adjust the applicant’s financial
aid package for the campus-based, and
Federal Stafford Loan or Federal Di-
rect Stafford/Ford Direct Loan pro-
grams to reflect the new EFC if the
new EFC results in an overaward of
campus-based funds or decreases the
applicant’s recommended loan amount.

(2) An institution need not recal-
culate an applicant’s EFC or adjust his
or her aid package if, as a result of the
verification process, the institution
finds—

(i) No errors in nondollar items used
to calculate the applicant’s EFC;
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(ii) No dollar amount in excess of $400
as calculated by the net difference be-
tween the corrected sum of Adjusted
Gross Income (AGI) plus untaxed in-
come minus U.S. taxes paid and the un-
corrected sum of Adjusted Gross In-
come (AGI) plus untaxed income minus
U.S. taxes paid. If no Federal Income
Tax Return was filed, income earned
from work may be used in lieu of Ad-
justed Gross Income (AGI).

(d)(1) If the institution selects an ap-
plicant for verification for an award
year who previously received a Direct
Subsidized Loan for that award year,
and as a result of verification the loan
amount is reduced, the institution
shall comply with the procedures speci-
fied in § 668.61(b)(2).

(2) If the institution selects an appli-
cant for verification for an award year
who previously received a loan under
the Federal Stafford Loan Program for
that award year, and as a result of
verification the loan amount is re-
duced, the institution shall comply
with the procedures for notifying the
borrower and lender specified in
§ 668.61(b) and § 682.604(h).

(e) If the applicant has received funds
based on information which may be in-
correct and the institution has made a
reasonable effort to resolve the alleged
discrepancy, but cannot do so, the in-
stitution shall forward the applicant’s
name, social security number, and
other relevant information to the Sec-
retary.

(Approved by the Office of Management and
Budget under Control Number 1840–0570)

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22067, 22068, Apr. 28, 1994; 59 FR 61206,
61207, Nov. 29, 1994; 60 FR 34432, June 30, 1995;
63 FR 40625, July 29, 1998]

§ 668.60 Deadlines for submitting doc-
umentation and the consequences
of failing to provide documentation.

(a) An institution shall require an ap-
plicant selected for verification to sub-
mit to it, within the period of time it
or the Secretary specifies, the docu-
ments set forth in § 668.57 that are re-
quested by the institution or the Sec-
retary.

(b) For purposes of the campus-based,
Federal Stafford Loan, Federal Direct
Stafford/Ford Loan programs—

(1) If an applicant fails to provide the
requested documentation within a rea-
sonable time period established by the
institution or by the Secretary—

(i) The institution may not—
(A) Disburse any additional Federal

Perkins Loan, FSEOG or funds to the
applicant;

(B) Continue to employ or allow an
employer to employ the applicant
under FWS;

(C) Certify the applicant’s Federal
Stafford Loan application or originate
the applicant’s Direct Subsidized Loan;
or

(D) Process Federal Stafford Loan or
Direct Subsidized Loan Direct Loan
proceeds for the applicant;

(ii) The institution shall return to
the lender, or to the Secretary, in the
case of a Direct Subsidized Loan, any
Federal Stafford Loan or Direct Sub-
sidized Loan proceeds that otherwise
would be payable to the applicant; and

(iii) The applicant shall repay to the
institution any Federal Perkins Loan,
FSEOG, or payments received for that
award year;

(2) If the applicant provides the re-
quested documentation after the time
period established by the institution,
the institution may, at its option,
award aid to the applicant notwith-
standing paragraph (b)(1)(i) of this sec-
tion; and

(3) An institution may not withhold
any Federal Stafford Loan proceeds
from an applicant under paragraph
(b)(1)(i)(D) of this section for more
than 45 days. If the applicant does not
complete verification within the 45-day
period, the institution shall return the
Federal Stafford Loan proceeds to the
lender.

(c) For purposes of the Federal Pell
Grant Program—

(1) An applicant may submit a
verified SAR to the institution or the
institution may receive a verified ISIR
after the applicable deadline specified
in 34 CFR 690.61 but within an estab-
lished additional time period set by the
Secretary through publication of a no-
tice in the FEDERAL REGISTER. If the
institution receives a verified SAR or
ISIR during the established additional
time period, and the EFC on the two
SARs or ISIRs are different, payment
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must be based on the higher of the two
EFCs.

(2) If the applicant does not provide
to the institution the requested docu-
mentation and, if necessary, a verified
SAR or the institution does not receive
a verified ISIR, within the additional
time period referenced in paragraph
(c)(1) of this section, the applicant—

(i) Forfeits the Federal Pell Grant for
the award year; and

(ii) Shall return any Federal Pell
Grant payments previously received for
that award year to the Secretary.

(d) The Secretary may determine not
to process any subsequent application
for Federal Pell Grant, and an institu-
tion, if directed by the Secretary, may
not process any subsequent application
for campus-based, Federal Direct Staf-
ford/Ford Loan, or Federal Stafford
Loan program assistance of an appli-
cant who has been requested to provide
documentation until the applicant pro-
vides the documentation or the Sec-
retary decides that there is no longer a
need for the documentation.

(e) If an applicant selected for
verification for an award year dies be-
fore the deadline for completing the
verification process without com-
pleting that process, and the deadline
is in the subsequent award year, the in-
stitution may not—

(1) Make any further disbursements
on behalf of that applicant;

(2) Certify that applicant’s Federal
Stafford Loan application, originate
that applicant’s Direct Subsidized
Loan, or process that applicant’s Fed-
eral Stafford Loan or Direct Subsidized
Loan proceeds; or

(3) Consider any funds it disbursed to
that applicant under § 668.58(a)(2) as an
overpayment.

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 59
FR 22068, Apr. 28, 1994; 59 FR 61207, Nov. 29,
1994; 63 FR 40625, July 29, 1998]

§ 668.61 Recovery of funds.
(a) If an institution discovers, as a

result of the verification process, that
an applicant received under
§ 668.58(a)(2)(ii)(A) more financial aid
than the applicant was eligible to re-
ceive, the institution shall eliminate
the overpayment by—

(1) Adjusting subsequent financial aid
payments in the award year in which
the overpayment occurred; or

(2) Reimbursing the appropriate pro-
gram account by—

(i) Requiring the applicant to return
the overpayment to the institution if
the institution cannot correct the
overpayment under paragraph (a)(1) of
this section; or

(ii) Making restitution from its own
funds, by the earlier of the following
dates, if the applicant does not return
the overpayment:

(A) Sixty days after the applicant’s
last day of attendance.

(B) The last day of the award year in
which the institution disbursed Federal
Pell Grant, Federal Perkins Loan, or
FSEOG funds to the applicant.

(b)(1) If the institution determines as
a result of the verification process that
an applicant received Stafford Loan or
proceeds for an award year in excess of
the student’s financial need for the
loan, the institution shall withhold and
promptly return to the lender or es-
crow agent any disbursement not yet
delivered to the student that exceeds
the amount of assistance for which the
student is eligible, taking into account
other financial aid received by the stu-
dent. However, instead of returning the
entire undelivered disbursement, the
school may choose to return promptly
to the lender only the portion of the
disbursement for which the student is
ineligible. In either case, the institu-
tion shall provide the lender with a
written statement describing the rea-
son for the returned loan funds.

(2) If the institution determines as a
result of the verification process that a
student received Direct Subsidized
Loan proceeds for an award year in ex-
cess of the student’s need for the loan,
the institution shall reduce or cancel
one or more subsequent disbursements
to eliminate the amount in excess of
the student’s need.

(Approved by the Office of Management and
Budget under control number 1840–0570)

(Authority: 20 U.S.C. 1094)

[56 FR 61337, Dec. 2, 1991, as amended at 57
FR 39089, Aug. 27, 1992; 59 FR 22068, Apr. 28,
1994; 59 FR 23095, May 4, 1994; 59 FR 61207,
Nov. 29, 1994; 63 FR 40626, July 29, 1998]
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Subpart F—Misrepresentation

SOURCE: 51 FR 43324, Dec. 1, 1986, unless
otherwise noted.

§ 668.71 Scope and special definitions.
(a) This subpart establishes the

standards and rules by which the Sec-
retary may initiate a proceeding under
subpart G against an otherwise eligible
institution for any substantial mis-
representation made by that institu-
tion regarding the nature of its edu-
cational program, its financial charges
or the employability of its graduates.

(b) The following definitions apply to
this subpart:

Misrepresentation: Any false, erro-
neous or misleading statement an eli-
gible institution makes to a student
enrolled at the institution, to any pro-
spective student, to the family of an
enrolled or prospective student, or to
the Secretary. Misrepresentation in-
cludes the dissemination of endorse-
ments and testimonials that are given
under duress.

Prospective student: Any individual
who has contacted an eligible institu-
tion for the purpose of requesting in-
formation about enrolling at the insti-
tution or who has been contacted di-
rectly by the institution or indirectly
through general advertising about en-
rolling at the institution.

Substantial misrepresentation: Any
misrepresentation on which the person
to whom it was made could reasonably
be expected to rely, or has reasonably
relied, to that person’s detriment.

(Authority: 20 U.S.C. 1094)

§ 668.72 Nature of educational pro-
gram.

Misrepresentation by an institution
of the nature of its educational pro-
gram includes, but is not limited to,
false, erroneous or misleading state-
ments concerning—

(a) The particular type(s), specific
source(s), nature and extent of its ac-
creditation;

(b) Whether a student may transfer
course credits earned at the institution
to any other institution;

(c) Whether successful completion of
a course of instruction qualifies a stu-
dent for—

(1) Acceptance into a labor union or
similar organization; or

(2) Receipt of a local, State or Fed-
eral license or a non-governmental cer-
tification required as a precondition
for employment or to perform certain
functions;

(d) Whether its courses are rec-
ommended by—

(1) Vocational counselors, high
schools or employment agencies; or

(2) Governmental officials for govern-
mental employment;

(e) Its size, location, facilities or
equipment;

(f) The availability, frequency and
appropriateness of its courses and pro-
grams to the employment objectives
that it states its programs are designed
to meet;

(g) The nature, age and availability
of its training devices or equipment
and their appropriateness to the em-
ployment objectives that it states its
programs and courses are designed to
meet;

(h) The number, availability and
qualifications, including the training
and experience, of its faculty and other
personnel;

(i) The availability of part-time em-
ployment or other forms of financial
assistance;

(j) The nature and availability of any
tutorial or specialized instruction,
guidance and counseling, or other sup-
plementary assistance it will provide
its students before, during or after the
completion of a course;

(k) The nature of extent of any pre-
requisites established for enrollment in
any course; or

(l) Any matters required to be dis-
closed to prospective students under
§§ 668.44 and 668.47 of this part.

(Authority: 20 U.S.C. 1094)

[51 FR 43324, Dec. 1, 1986, as amended at 54
FR 24118, June 5, 1989; 59 FR 22320, Apr. 29,
1994]

§ 668.73 Nature of financial charges.

Misrepresentation by an institution
of the nature of its financial charges
includes, but is not limited to, false,
erroneous or misleading statements
concerning—
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(a) Offers of scholarships to pay all or
part of a course charge, unless a schol-
arship is actually used to reduce tui-
tion charges made known to the stu-
dent in advance. The charges made
known to the student in advance are
the charges applied to all students not
receiving a scholarship; or

(b) Whether a particular charge is the
customary charge at the institution for
a course.

(Authority: 20 U.S.C. 1094)

§ 668.74 Employability of graduates.
Misrepresentation by an institution

regarding the employability of its
graduates includes, but is not limited
to, false, erroneous or misleading
statements—

(a) That the institution is connected
with any organization or is an employ-
ment agency or other agency providing
authorized training leading directly to
employment.

(b) That the institution maintains a
placement service for graduates or will
otherwise secure or assist its graduates
to obtain employment, unless it pro-
vides the student with a clear and ac-
curate description of the extent and
nature of this service or assistance; or

(c) Concerning government job mar-
ket statistics in relation to the poten-
tial placement of its graduates.

(Authority: 20 U.S.C. 1094)

§ 668.75 Procedures.
(a) On receipt of a written allegation

or compliant from a student enrolled
at the institution, a prospective stu-
dent, the family of a student or pro-
spective student, or a governmental of-
ficial, the designated department offi-
cial as defined in § 688.81 reviews the al-
legation or compliant to determine its
factual base and seriousness.

(b) If the misrepresentation is minor
and can be readily corrected, the des-
ignated department official informs
the institution and endeavors to obtain
an informal, voluntary correction.

(c) If the designated department offi-
cial finds that the complaint or allega-
tion is a substantial misrepresentation
as to the nature of the educational pro-
grams, the financial charges of the in-
stitution or the employability of its
graduates, the official—

(1) Initiates action to fine or to limit,
suspend or terminate the institution’s
eligibility to participate in the Title
IV, HEA programs according to the
procedures set forth in subpart G, or

(2) Take other appropriate action.

(Authority: 20 U.S.C. 1094)

Subpart G—Fine, Limitation, Sus-
pension and Termination Pro-
ceedings

SOURCE: 51 FR 43325, Dec. 1, 1986, unless
otherwise noted.

§ 668.81 Scope and special definitions.
(a) This subpart establishes regula-

tions for the following actions with re-
spect to a participating institution or
third-party servicer:

(1) An emergency action.
(2) The imposition of a fine.
(3) The limitation, suspension, or ter-

mination of the participation of the in-
stitution in a title IV, HEA program.

(4) The limitation, suspension, or ter-
mination of the eligibility of the
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in a Title IV,
HEA program.

(b) This subpart applies to an institu-
tion or a third-party servicer that vio-
lates any statutory provision of or ap-
plicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA.

(c) This subpart does not apply to a
determination that—

(1) An institution or any of its loca-
tions or educational programs fails to
qualify for initial designation as an eli-
gible institution, location, or edu-
cational program because the institu-
tion, location, or educational program
fails to satisfy the statutory and regu-
latory provisions that define an eligi-
ble institution or educational program
with respect to the Title IV, HEA pro-
gram for which a designation of eligi-
bility is sought;

(2) An institution fails to qualify for
initial certification or provisional cer-
tification to participate in any Title
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IV, HEA program because the institu-
tion does not meet the factors of finan-
cial responsibility and standards of ad-
ministrative capability contained in
subpart B of this part;

(3) A participating institution’s or a
provisionally certified participating in-
stitution’s period of participation, as
specified under § 668.13, has expired; or

(4) A participating institution’s pro-
visional certification is revoked under
the procedures in § 668.13.

(d) This subpart does not apply to a
determination by the Secretary of the
system to be used to disburse Title IV,
HEA program funds to a participating
institution (i.e., advance payments and
payments by way of reimbursements).

(Authority: 20 U.S.C. 1094 and 1099a–3(h))

[51 FR 43325, Dec. 1, 1986, as amended at 55
FR 32183, Aug. 7, 1990; 58 FR 13344, Mar. 10,
1993; 59 FR 22443, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994; 63 FR 40626, July 29, 1998]

§ 668.82 Standard of conduct.

(a) A participating institution or a
third-party servicer that contracts
with that institution acts in the nature
of a fiduciary in the administration of
the Title IV, HEA programs. To par-
ticipate in any Title IV, HEA program,
the institution or servicer must at all
times act with the competency and in-
tegrity necessary to qualify as a fidu-
ciary.

(b) In the capacity of a fiduciary—
(1) A participating institution is sub-

ject to the highest standard of care and
diligence in administering the pro-
grams and in accounting to the Sec-
retary for the funds received under
those programs; and

(2) A third-party servicer is subject
to the highest standard of care and
diligence in administering any aspect
of the programs on behalf of the insti-
tutions with which the servicer con-
tracts and in accounting to the Sec-
retary and those institutions for any
funds administered by the servicer
under those programs.

(c) The failure of a participating in-
stitution or any of the institution’s
third-party servicers to administer a
Title IV, HEA program, or to account
for the funds that the institution or
servicer receives under that program,
in accordance with the highest stand-

ard of care and diligence required of a
fiduciary, constitutes grounds for—

(1) An emergency action against the
institution, a fine on the institution,
or the limitation, suspension, or termi-
nation of the institution’s participa-
tion in that program; or

(2) An emergency action against the
servicer, a fine on the servicer, or the
limitation, suspension, or termination
of the servicer’s eligibility to contract
with any institution to administer any
aspect of the institution’s participa-
tion in that program.

(d)(1) A participating institution or a
third-party servicer with which the in-
stitution contracts violates its fidu-
ciary duty if—

(i)(A) The servicer has been convicted
of, or has pled nolo contendere or guilty
to, a crime involving the acquisition,
use, or expenditure of Federal, State,
or local government funds, or has been
administratively or judicially deter-
mined to have committed fraud or any
other material violation of law involv-
ing those funds;

(B) A person who exercises substan-
tial control over the servicer, as deter-
mined according to § 668.15, has been
convicted of, or has pled nolo contendere
or guilty to, a crime involving the ac-
quisition, use, or expenditure of Fed-
eral, State, or local government funds,
or has been administratively or judi-
cially determined to have committed
fraud or any other material violation
of law involving those funds;

(C) The servicer employs a person in
a capacity that involves the adminis-
tration of Title IV, HEA programs or
the receipt of Title IV, HEA program
funds who has been convicted of, or has
pled nolo contendere or guilty to, a
crime involving the acquisition, use, or
expenditure of Federal, State, or local
government funds, or who has been ad-
ministratively or judicially determined
to have committed fraud or any other
material violation of law involving
those funds; or

(D) The servicer uses or contracts in
a capacity that involves any aspect of
the administration of the Title IV,
HEA programs with any other person,
agency, or organization that has been
or whose officers or employees have
been—
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(1) Convicted of, or pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds; or

(2) Administratively or judicially de-
termined to have committed fraud or
any other material violation of law in-
volving Federal, State, or local govern-
ment funds; and

(ii) Upon learning of a conviction,
plea, or administrative or judicial de-
termination described in paragraph
(d)(1)(i) of this section, the institution
or servicer, as applicable, does not
promptly remove the person, agency,
or organization from any involvement
in the administration of the institu-
tion’s participation in Title IV, HEA
programs, or, as applicable, the re-
moval or elimination of any substan-
tial control, as determined according
to § 668.15, over the servicer.

(2) A violation for a reason contained
in paragraph (d)(1) of this section is
grounds for terminating—

(i) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in a Title IV, HEA pro-
gram; and

(ii) The participation in any Title IV,
HEA program of any institution under
whose contract the servicer committed
the violation, if that institution had
been aware of the violation and had
failed to take the appropriate action
described in paragraph (d)(1)(ii) of this
section.

(e)(1) A participating institution or
third-party servicer, as applicable, vio-
lates its fiduciary duty if—

(i)(A) The institution or servicer, as
applicable, is debarred or suspended
under Executive Order (E.O.) 12549 (3
CFR, 1986 Comp., p. 189) or the Federal
Acquisition Regulations (FAR), 48 CFR
part 9, subpart 9.4; or

(B) Cause exists under 34 CFR 85.305
or 85.405 for debarring or suspending
the institution, servicer, or any prin-
cipal or affiliate of the institution or
servicer under E.O. 12549 (3 CFR, 1986
Comp., p. 189) or the FAR, 48 CFR part
9, subpart 9.4; and

(ii) Upon learning of the debarment,
suspension, or cause for debarment or
suspension, the institution or servicer,
as applicable, does not promptly—

(A) Discontinue the affiliation; or
(B) Remove the principal from re-

sponsibility for any aspect of the ad-
ministration of an institution’s or
servicer’s participation in the Title IV,
HEA programs.

(2) A violation for a reason contained
in paragraph (e)(1) of this section is
grounds for terminating—

(i) The institution’s participation in
any Title IV, HEA program; and

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in any Title IV, HEA pro-
gram. The violation is also grounds for
terminating, under this subpart, the
participation in any Title IV, HEA pro-
gram of any institution under whose
contract the servicer committed the
violation, if that institution knew or
should have known of the violation.

(f)(1) The debarment of a partici-
pating institution or third-party
servicer, as applicable, under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4, or another
Federal agency from participation in
Federal programs, under procedures de-
scribed in 34 CFR 85.201(c) terminates,
for the duration of the debarment—

(i) The institution’s participation in
any Title IV, HEA program; and

(ii) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in any Title IV, HEA pro-
gram.

(2)(i) The suspension of a partici-
pating institution or third-party
servicer, as applicable, under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4, or another
Federal agency from participation in
Federal programs, under procedures de-
scribed in 34 CFR 85.201(c), suspends—

(A) The institution’s participation in
any Title IV, HEA program; and

(B) The servicer’s eligibility to con-
tract with any institution to admin-
ister any aspect of the institution’s
participation in any Title IV, HEA pro-
gram.

(ii) A suspension described in para-
graph (f)(2) of this section lasts for a
period of 60 days, beginning on the ef-
fective date specified in the notice by
the Secretary under 34 CFR 85.201(b),
unless—
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(A) The institution or servicer, as ap-
plicable, and the Secretary, agree to an
extension of the suspension; or

(B) The Secretary begins a limitation
or termination proceeding against the
institution or servicer, as applicable,
under this subpart before the 60th day
of the suspension.

(3) A debarment or suspension not de-
scribed in (f)(1) or (f)(2) of this section
of a participating institution or third-
party servicer by another Federal
agency constitutes prima facie evi-
dence in a proceeding under this sub-
part that cause for suspension or de-
barment and termination, as applica-
ble, exists.

(Authority: E.O. 12549 (3 CFR, 1986 Comp., p.
189), E.O. 12689 (3 CFR, 1989 Comp., p. 235); 20
U.S.C. 1070, et seq., 1082(a)(1) and (h)(1),
1094(c)(1)(D) and (H), and 3474)

[59 FR 22444, Apr. 29, 1994, as amended at 60
FR 33058, June 26, 1995]

§ 668.83 Emergency action.
(a) Under an emergency action, the

Secretary may—
(1) Withhold Title IV, HEA program

funds from a participating institution
or its students, or from a third-party
servicer, as applicable;

(2)(i) Withdraw the authority of the
institution or servicer, as applicable,
to commit, disburse, deliver, or cause
the commitment, disbursement, or de-
livery of Title IV, HEA program funds;
or

(ii) Withdraw the authority of the in-
stitution or servicer, as applicable, to
commit, disburse, deliver, or cause the
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds ex-
cept in accordance with a particular
procedure; and

(3)(i) Withdraw the authority of the
servicer to administer any aspect of
any institution’s participation in any
Title IV, HEA program; or

(ii) Withdraw the authority of the
servicer to administer any aspect of
any institution’s participation in any
Title IV, HEA program except in ac-
cordance with a particular procedure.

(b)(1) An initiating official begins an
emergency action against an institu-
tion or third-party servicer by sending
the institution or servicer a notice by
registered mail, return receipt re-
quested. In an emergency action

against a third-party servicer, the offi-
cial also sends the notice to each insti-
tution that contracts with the servicer.
The official also may transmit the no-
tice by other, more expeditious means
if practical.

(2) The emergency action takes effect
on the date the initiating official mails
the notice to the institution or
servicer, as applicable.

(3) The notice states the grounds on
which the emergency action is based,
the consequences of the emergency ac-
tion, and that the institution or
servicer, as applicable, may request an
opportunity to show cause why the
emergency action is unwarranted.

(c)(1) An initiating official takes
emergency action against an institu-
tion or third-party servicer only if that
official—

(i) Receives information, determined
by the official to be reliable, that the
institution or servicer, as applicable, is
violating any statutory provision of or
applicable to Title IV of the HEA, any
regulatory provision prescribed under
that statutory authority, or any appli-
cable special arrangement, agreement,
or limitation entered into under the
authority of statutes applicable to
Title IV of the HEA;

(ii) Determines that immediate ac-
tion is necessary to prevent misuse of
Title IV, HEA program funds; and

(iii) Determines that the likelihood
of loss from that misuse outweighs the
importance of awaiting completion of
any proceeding that may be initiated
to limit, suspend, or terminate, as ap-
plicable—

(A) The participation of the institu-
tion in one or more Title IV, HEA pro-
grams; or

(B) The eligibility of the servicer to
contract with any institution to ad-
minister any aspect of the institution’s
participation in a Title IV, HEA pro-
gram.

(2) Examples of violations of a Title
IV, HEA program requirement that
cause misuse and the likely loss of
Title IV, HEA program funds include—

(i) Causing the commitment, dis-
bursement, or delivery by any party of
Title IV, HEA program funds in an
amount that exceeds—

(A) The amount for which students
are eligible; or
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(B) The amount of principal, interest,
or special allowance payments that
would have been payable to the holder
of a Federal Stafford or Federal PLUS
loan if a refund allocable to that loan
had been made in the amount and at
the time required;

(ii) Using, offering to make available,
or causing the use or availability of
Title IV, HEA program funds for edu-
cational services if—

(A) The institution, servicer, or
agents of the institution or servicer
have made a substantial misrepresen-
tation as described in §§ 668.72, 668.73, or
668.74 related to those services;

(B) The institution lacks the admin-
istrative or financial ability to provide
those services in full; or

(C) The institution, or servicer, as
applicable, lacks the administrative or
financial ability to compensate by ap-
propriate refund for any portion of an
educational program not completed by
a student; and

(iii) Engaging in fraud involving the
administration of a Title IV, HEA pro-
gram. Examples of fraud include—

(A) Falsification of any document re-
ceived from a student or pertaining to
a student’s eligibility for assistance
under a Title IV, HEA program;

(B) Falsification, including false cer-
tifications, of any document submitted
by the institution or servicer to the
Secretary;

(C) Falsification, including false cer-
tifications, of any document used for or
pertaining to—

(1) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or

(2) The accreditation or
preaccreditation of an institution or
any of the institution’s educational
programs or locations;

(D) Falsification, including false cer-
tifications, of any document submitted
to a guaranty agency under the Fed-
eral Stafford Loan or Federal PLUS
programs or an independent auditor;

(E) Falsification of any document
submitted to a third-party servicer by
an institution or to an institution by a
third-party servicer pertaining to the
institution’s participation in a Title
IV, HEA program; and

(F) Falsification, including false cer-
tifications, of any document pertaining
to the performance of any loan collec-
tion activity, including activity that is
not required by the HEA or applicable
program regulations.

(3) If the Secretary begins an emer-
gency action against a third-party
servicer, the Secretary may also begin
an emergency action against any insti-
tution under whose contract a third-
party servicer commits the violation.

(d)(1) Except as provided in para-
graph (d)(2) of this section, after an
emergency action becomes effective, an
institution or third-party servicer, as
applicable, may not—

(i) Make or increase awards or make
other commitments of aid to a student
under the applicable Title IV, HEA pro-
gram;

(ii) Disburse either program funds,
institutional funds, or other funds as
assistance to a student under that
Title IV, HEA program;

(iii) In the case of an emergency ac-
tion pertaining to participation in the
Federal Stafford Loan or Federal PLUS
programs—

(A) Certify an application for a loan
under that program;

(B) Deliver loan proceeds to a student
under that program; or

(C) Retain the proceeds of a loan
made under that program that are re-
ceived after the emergency action
takes effect; or

(iv) In the case of an emergency ac-
tion against a third-party servicer, ad-
minister any aspect of any institu-
tion’s participation in any Title IV,
HEA program.

(2) If the initiating official with-
draws, by an emergency action, the au-
thority of the institution or servicer to
commit, disburse, deliver, or cause the
commitment, disbursement, or deliv-
ery of Title IV, HEA program funds, or
the authority of the servicer to admin-
ister any aspect of any institution’s
participation in any Title IV, HEA pro-
gram, except in accordance with a par-
ticular procedure specified in the no-
tice of emergency action, the institu-
tion or servicer, as applicable, may not
take any action described in paragraph
(d)(1) of this section except in accord-
ance with the procedure specified in
the notice.
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(e)(1) Upon request by the institution
or servicer, as applicable, the Sec-
retary provides the institution or
servicer, as soon as practicable, with
an opportunity to show cause that the
emergency action is unwarranted or
should be modified.

(2) An opportunity to show cause
consists of an opportunity to present
evidence and argument to a show-cause
official. The initiating official does not
act as the show-cause official for any
emergency action that the initiating
official has begun. The show-cause offi-
cial is authorized to grant relief from
the emergency action. The institution
or servicer may make its presentation
in writing or, upon its request, at an
informal meeting with the show-cause
official.

(3) The show-cause official may limit
the time and manner in which argu-
ment and evidence may be presented in
order to avoid unnecessary delay or the
presentation of immaterial, irrelevant,
or repetitious matter.

(4) The institution or servicer, as ap-
plicable, has the burden of persuading
the show-cause official that the emer-
gency action imposed by the notice is
unwarranted or should be modified be-
cause—

(i) The grounds stated in the notice
did not, or no longer, exist;

(ii) The grounds stated in the notice
will not cause loss or misuse of Title
IV, HEA program funds; or

(iii) The institution or servicer, as
applicable, will use procedures that
will reliably eliminate the risk of loss
from the misuse described in the no-
tice.

(5) The show-cause official continues,
modifies, or revokes the emergency ac-
tion promptly after consideration of
any argument and evidence presented
by the institution or servicer, as appli-
cable, and the initiating official.

(6) The show-cause official notifies
the institution or servicer, as applica-
ble, of that official’s determination
promptly after the completion of the
show-cause meeting or, if no meeting is
requested, after the official receives all
the material submitted by the institu-
tion in opposition to the emergency ac-
tion. In the case of a notice to a third-
party servicer, the official also notifies
each institution that contracts with

the servicer of that determination. The
show-cause official may explain that
determination by adopting or modi-
fying the statement of reasons pro-
vided in the notice of emergency ac-
tion.

(f)(1) An emergency action does not
extend more than 30 days after initi-
ated unless the Secretary initiates a
limitation, suspension, or termination
proceeding under this part or under 34
CFR part 600 against the institution or
servicer, as applicable, within that 30-
day period, in which case the emer-
gency action continues until a final de-
cision is issued in that proceeding, as
provided in § 668.90(c), as applicable.

(2) Until a final decision is issued by
the Secretary in a proceeding described
in paragraph (f)(1) of this section, any
action affecting the emergency action
is at the sole discretion of the initi-
ating official, or, if a show- cause pro-
ceeding is conducted, the show-cause
official.

(3) If an emergency action extends
beyond 180 days by virtue of paragraph
(f)(1) of this section, the institution or
servicer, as applicable, may then sub-
mit written material to the show-cause
official to demonstrate that because of
facts occurring after the later of the
notice by the initiating official or the
show-cause meeting, continuation of
the emergency action is unwarranted
and the emergency action should be
modified or ended. The show-cause offi-
cial considers any written material
submitted and issues a determination
that continues, modifies, or revokes
the emergency action.

(g) The expiration of an emergency
action, or its modification or revoca-
tion by the show-cause official, does
not bar subsequent emergency action
on a ground other than one specifically
identified in the notice imposing the
prior emergency action. Separate
grounds may include violation of an
agreement or limitation imposed or re-
sulting from the prior emergency ac-
tion.

(Authority: 20 U.S.C. 1094)

[59 FR 22445, Apr. 29, 1994, as amended at 60
FR 34432, June 30, 1995; 63 FR 40626, July 29,
1998]
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§ 668.84 Fine proceedings.
(a) Scope and consequences. (1) The

Secretary may impose a fine of up to
$25,000 per violation on a participating
institution or third-party servicer
that—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a fine pro-
ceeding against a third-party servicer,
the Secretary also may begin a fine,
limitation, suspension, or termination
proceeding against any institution
under whose contract a third-party
servicer commits the violation.

(b) Procedures. (1) A designated de-
partment official begins a fine pro-
ceeding by sending the institution or
servicer, as applicable, a notice by cer-
tified mail, return receipt requested. In
the case of a fine proceeding against a
third-party servicer, the official also
sends the notice to each institution
that is affected by the alleged viola-
tions identified as the basis for the fine
action, and, to the extent possible, to
each institution that contracts with
the servicer for the same service af-
fected by the violation. This notice—

(i) Informs the institution or servicer
of the Secretary’s intent to fine the in-
stitution or servicer, as applicable, and
the amount of the fine and identifies
the alleged violations that constitute
the basis for the action;

(ii) Specifies the proposed effective
date of the fine, which is at least 20
days from mailing of the notice of in-
tent;

(iii) Informs the institution or
servicer that the fine will not be effec-
tive on the date specified in the notice

if the designated department official
receives from the institution or
servicer, as applicable, by that date a
written request for a hearing or writ-
ten material indicating why the fine
should not be imposed; and

(iv) In the case of a fine proceeding
against a third-party servicer, informs
each institution that is affected by the
alleged violations of the consequences
of the action to the institution.

(2) If the institution or servicer does
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that
material, notifies the institution or, in
the case of a third-party servicer, the
servicer and each institution affected
by the alleged violations that—

(i) The fine will not be imposed; or
(ii) The fine is imposed as of a speci-

fied date, and in a specified amount.
(3) If the institution or servicer re-

quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official sets
the date and the place. The date is at
least 15 days after the designated de-
partment official receives the request.

(4) A hearing official conducts a hear-
ing in accordance with § 668.88.

(c) Expedited proceedings. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
any time schedule specified in this sec-
tion may be shortened.

(Authority: 20 U.S.C. 1094)

[59 FR 22446, Apr. 29, 1994]

§ 668.85 Suspension proceedings.
(a) Scope and consequences. (1) The

Secretary may suspend an institution’s
participation in a Title IV, HEA pro-
gram or the eligibility of a third-party
servicer to contract with any institu-
tion to administer any aspect of the in-
stitution’s participation in any Title
IV, HEA program, if the institution or
servicer—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or
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(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a suspen-
sion proceeding against a third-party
servicer, the Secretary also may begin
a fine, limitation, suspension, or termi-
nation proceeding against any institu-
tion under whose contract a third-
party servicer commits the violation.

(3) The suspension may not exceed 60
days unless—

(i) The institution or servicer and the
Secretary agree to an extension if the
institution or servicer, as applicable,
has not requested a hearing; or

(ii) The designated department offi-
cial begins a limitation or termination
proceeding under § 668.86.

(b) Procedures. (1) A designated de-
partment official begins a suspension
proceeding by sending a notice to an
institution or third-party servicer by
certified mail, return receipt re-
quested. In the case of a suspension
proceeding against a third-party
servicer, the official also sends the no-
tice to each institution that contracts
with the servicer. The designated de-
partment official may also transmit
the notice by other, more expeditious
means if practical. The notice—

(i) Informs the institution or servicer
of the intent of the Secretary to sus-
pend the institution’s participation or
the servicer’s eligibility, as applicable,
cites the consequences of that action,
and identifies the alleged violations
that constitute the basis for the ac-
tion;

(ii)(A) Specifies the proposed effec-
tive date of the suspension, which is at
least 20 days after the date of mailing
of the notice of intent; or

(B) In the case of a suspension action
taken due to the institution’s FFEL
Program cohort default rate, Direct
Loan Program cohort rate, or, if appli-
cable, weighted average cohort rate,
the proposed effective date of the sus-
pension is no more than 30 days after

the date of the mailing of the notice of
intent.

(iii) Informs the institution or
servicer that the suspension will not be
effective on the date specified in the
notice, except as provided in
§ 668.90(b)(2), if the designated depart-
ment official receives from the institu-
tion or servicer, as applicable, by that
date a request for a hearing or written
material indicating why the suspension
should not take place; and

(iv) In the case of a suspension pro-
ceeding against a third-party servicer,
informs each institution that contracts
with the servicer of the consequences
of the action to the institution.

(2) If the institution or servicer does
not request a hearing, but submits
written material, the designated de-
partment official, after considering
that material, notifies the institution
or, in the case of a third-party servicer,
the servicer and each institution that
contracts with the servicer that—

(i) The proposed suspension is dis-
missed; or

(ii) The suspension is effective as of a
specified date.

(3) If the institution or servicer re-
quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official sets
the date and place. The date is at least
15 days after the designated depart-
ment official receives the request. In
the case of a hearing for an institution
subject to suspension action because of
its FFEL Program cohort default rate,
Direct Loan Program cohort rate, or, if
applicable, weighted average cohort
rate, the hearing is set no later than 20
days after the date the designated de-
partment official receives the request.
The suspension does not take place
until after the requested hearing is
held.

(4) A hearing official conducts a hear-
ing in accordance with § 668.88.

(c) Expedited proceedings. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time period specified
in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[59 FR 22447, Apr. 29, 1994, as amended at 60
FR 61773, Dec. 1, 1995]
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§ 668.86 Limitation or termination pro-
ceedings.

(a) Scope and consequences. (1) The
Secretary may limit or terminate an
institution’s participation in a Title
IV, HEA program or the eligibility of a
third-party servicer to contract with
any institution to administer any as-
pect of the institution’s participation
in any Title IV, HEA program, if the
institution or servicer—

(i) Violates any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA; or

(ii) Substantially misrepresents the
nature of—

(A) In the case of an institution, its
educational program, its financial
charges, or the employability of its
graduates; or

(B) In the case of a third-party
servicer, as applicable, the educational
program, financial charges, or employ-
ability of the graduates of any institu-
tion that contracts with the servicer.

(2) If the Secretary begins a limita-
tion or termination proceeding against
a third-party servicer, the Secretary
also may begin a fine, limitation, sus-
pension, or termination proceeding
against any institution under whose
contract a third-party servicer com-
mits the violation.

(3) The consequences of the limita-
tion or termination of the institution’s
participation or the servicer’s eligi-
bility are described in §§ 668.93 and
668.94, respectively.

(b) Procedures. (1) A designated de-
partment official begins a limitation or
termination proceeding by sending an
institution or third-party servicer a
notice by certified mail, return receipt
requested. In the case of a limitation
or termination proceeding against a
third-party servicer, the official also
sends the notice to each institution
that contracts with the servicer. The
designated department official may
also transmit the notice by other, more
expeditious means if practical. This no-
tice—

(i) Informs the institution or servicer
of the intent of the Secretary to limit

or terminate the institution’s partici-
pation or servicer’s eligibility, as ap-
plicable, cites the consequences of that
action, and identifies the alleged viola-
tions that constitute the basis for the
action, and, in the case of a limitation
proceeding, states the limits to be im-
posed;

(ii)(A) Specifies the proposed effec-
tive date of the limitation or termi-
nation, which is at least 20 days after
the date of mailing of the notice of in-
tent; or

(B) In the case of a limitation or ter-
mination action based on an institu-
tion’s FFEL Program cohort default
rate, Direct Loan Program cohort rate,
or, if applicable, weighted average co-
hort rate, the proposed effective date of
the termination is no more than 30
days after the date of the mailing of
the notice of intent.

(iii) Informs the institution or
servicer that the limitation or termi-
nation will not be effective on the date
specified in the notice if the designated
department official receives from the
institution or servicer, as applicable,
by that date a request for a hearing or
written material indicating why the
limitation or termination should not
take place; and

(iv) In the case of a limitation or ter-
mination proceeding against a third-
party servicer, informs each institu-
tion that contracts with the servicer of
the consequences of the action to the
institution.

(2) If the institution or servicer does
not request a hearing but submits writ-
ten material, the designated depart-
ment official, after considering that
material, notifies the institution or, in
the case of a third-party servicer, the
servicer and each institution that con-
tracts with the servicer that—

(i) The proposed action is dismissed;
(ii) Limitations are effective as of a

specified date; or
(iii) The termination is effective as of

a specified date.
(3) If the institution or servicer re-

quests a hearing by the time specified
in paragraph (b)(1)(iii) of this section,
the designated department official sets
the date and place. The date is at least
15 days after the designated depart-
ment official receives the request. In
the case of a hearing for an institution
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subject to limitation or termination
action because of its FFEL Program
cohort default rate, Direct Loan Pro-
gram cohort rate, or, if applicable,
weighted average cohort rate, the hear-
ing is set no later than 20 days after
the date the designated department of-
ficial receives the request. The limita-
tion or termination does not take place
until after the requested hearing is
held.

(4) A hearing official conducts a hear-
ing in accordance with § 668.88.

(c) Expedited proceeding. With the ap-
proval of the hearing official and the
consent of the designated department
official and the institution or servicer,
as applicable, any time schedule speci-
fied in this section may be shortened.

(Authority: 20 U.S.C. 1094)

[59 FR 22447, Apr. 29, 1994, as amended at 60
FR 61774, Dec. 1, 1995]

§ 668.87 Prehearing conference.
(a) A hearing official may convene a

prehearing conference if he or she
thinks that the conference would be
useful, or if the conference is requested
by—

(1) The designated department offi-
cial who brought a proceeding against
an institution or third-party servicer
under this subpart; or

(2) The institution or servicer, as ap-
plicable.

(b) The purpose of a prehearing con-
ference is to allow the parties to settle
or narrow the dispute.

(c) If the hearing official, the des-
ignated department official, and the in-
stitution, or servicer, as applicable,
agree, a prehearing conference may
consist of—

(1) A conference telephone call;
(2) An informal meeting; or
(3) The submission and exchange of

written material.

(Authority: 20 U.S.C. 1094)

[59 FR 22448, Apr. 29, 1994]

§ 668.88 Hearing.
(a) A hearing is an orderly presen-

tation of arguments and evidence con-
ducted by a hearing official.

(b) If the hearing official, the des-
ignated department official who
brought a proceeding against an insti-
tution or third-party servicer under

this subpart, and the institution or
servicer, as applicable, agree, the hear-
ing process may be expedited. Proce-
dures to expedite the hearing process
may include, but are not limited to,
the following—

(1) A restriction on the number or
length of submissions;

(2) The conduct of the hearing by
telephone conference call;

(3) A stipulation by the parties to
facts and legal authorities not in dis-
pute; or

(4) A review limited to the written
record.

(c)(1) The formal rules of evidence
and procedures applicable to pro-
ceedings in a court of law are not appli-
cable. However, discussions of settle-
ment between the parties or the terms
of settlement offers are not admissible.

(2) The designated department offi-
cial has the burden of persuasion in
any fine, suspension, limitation or ter-
mination proceeding under this sub-
part.

(3) Discovery, as provided for under
the Federal Rules of Civil Procedure, is
not permitted.

(4) The hearing official accepts only
evidence that is relevant and material
to the proceeding and is not unduly
repetitious.

(d) The designated department offi-
cial makes a transcribed record of the
proceeding and makes one copy of the
record available to the institution or
servicer.

(Authority: 20 U.S.C. 1094)

[51 FR 43325, Dec. 1, 1986, as amended at 57
FR 47753, 47754, Oct. 19, 1992; 57 FR 60034, Dec.
17, 1992; 59 FR 22448, Apr. 29, 1994]

§ 668.89 Authority and responsibilities
of the hearing official.

(a) The hearing official regulates the
course of a hearing and the conduct of
the parties during the hearing. The
hearing official takes all necessary
steps to conduct a fair and impartial
hearing.

(b)(1) The hearing official is not au-
thorized to issue subpoenas.

(2) If requested by the hearing offi-
cial, the parties to a hearing shall pro-
vide available personnel who have
knowledge about the matter under re-
view for oral or written examination.
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(c) The hearing official takes what-
ever measures are appropriate to expe-
dite a hearing. These measures may in-
clude, but are not limited to, the fol-
lowing—

(1) Scheduling of conferences;
(2) Setting time limits for hearings

and submission of written documents;
and

(3) Terminating the hearing and
issuing a decision against a party if
that party does not meet those time
limits.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

[51 FR 43325, Dec. 1, 1986, as amended at 57
FR 47753, Oct. 19, 1992; 59 FR 22448, Apr. 29,
1994]

§ 668.90 Initial and final decisions—
Appeals.

(a)(1)(i) A hearing official issues a
written initial decision in a hearing by
certified mail, return receipt requested
to—

(A) The designated department offi-
cial who began a proceeding against an
institution or third-party servicer;

(B) The institution or servicer, as ap-
plicable; and

(C) In the case of a proceeding
against a third-party servicer, each in-
stitution that contracts with the
servicer.

(ii) The hearing official may also
transmit the notice by other, more ex-
peditious means if practical.

(iii) The hearing official issues the
decision within the latest of the fol-
lowing dates:

(A) The 30th day after the last sub-
mission is filed with the hearing offi-
cial.

(B) The 60th day after the last sub-
mission is filed with the hearing offi-
cial if the Secretary, upon request of
the hearing official, determines that
the unusual complexity of the case re-
quires additional time for preparation
of the decision.

(C) The 50th day after the last day of
the hearing, if the hearing official does
not request the parties to make any
posthearing submission.

(D) For hearings regarding the limi-
tation, suspension, or termination of
an institution based on an institution’s
FFEL Program cohort default rate, Di-
rect Loan Program cohort rate, or, if
applicable, weighted average cohort
rate, the 30th day after the conclusion
of the hearing.

(2) The hearing official’s initial deci-
sion states whether the imposition of
the fine, limitation, suspension, or ter-
mination sought by the designated de-
partment official is warranted, in
whole or in part. If the designated de-
partment official brought a termi-
nation action against the institution
or servicer, the hearing official may, if
appropriate, issue an initial decision to
fine the institution or servicer, as ap-
plicable, or, rather than terminating
the institution’s participation or
servicer’s eligibility, as applicable, im-
pose one or more limitations on the in-
stitution’s participation or servicer’s
eligibility.

(3) Notwithstanding the provisions of
paragraph (a)(2) of this section—

(i) If, in a termination action against
an institution, the hearing official
finds that the institution has violated
the provisions of § 668.14(b)(18), the
hearing official also finds that termi-
nation of the institution’s participa-
tion is warranted;

(ii) If, in a termination action
against a third-party servicer, the
hearing official finds that the servicer
has violated the provisions of
§ 668.82(d)(1), the hearing official also
finds that termination of the institu-
tion’s participation or servicer’s eligi-
bility, as applicable, is warranted;

(iii) If an action brought against an
institution or third-party servicer in-
volves its failure to provide surety in
the amount specified by the Secretary
under § 668.15, the hearing official finds
that the amount of the surety estab-
lished by the Secretary was appro-
priate, unless the institution can dem-
onstrate that the amount was unrea-
sonable;

(iv) In a limitation, suspension, or
termination proceeding commenced on
the grounds described in § 668.17(a) (2)
and (3), if the hearing official finds that
an institution’s FFEL Program cohort
default rate, Direct Loan Program co-
hort rate, or, if applicable, weighted
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average cohort rate meets the condi-
tions specified in § 668.17(a) (2) and (3)
for initiation of limitation, suspension,
or termination proceedings, the hear-
ing official also finds that the sanction
sought by the designated department
official is warranted, except that the
hearing official finds that no sanction
is warranted if the institution presents
clear and convincing evidence dem-
onstrating that the FFEL Program co-
hort default rate, Direct Loan Program
cohort rate, or weighted average co-
hort rate on which the proposed action
is based is not the final rate deter-
mined by the Department and that the
correct rate would result in the insti-
tution having an FFEL Program co-
hort default rate, Direct Loan Program
cohort rate, or weighted average co-
hort rate that is beneath the thresh-
olds that make the institution subject
to limitation, suspension, or termi-
nation action.

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c)

(v) In a termination action taken
against an institution or third-party
servicer based on the grounds that the
institution or servicer failed to comply
with the requirements of § 668.23(c)(3),
if the hearing official finds that the in-
stitution or servicer failed to meet
those requirements, the hearing offi-
cial finds that the termination is war-
ranted;

(vi) In a termination action against
an institution based on the grounds
that the institution is not financially
responsible under § 668.15(c)(1), the
hearing official finds that the termi-
nation is warranted unless the institu-
tion demonstrates that all applicable
conditions described in § 668.15(d)(4)
have been met; and

(vii) In a termination action against
an institution or third-party servicer
on the grounds that the institution or
servicer, as applicable, engaged in
fraud involving the administration of
any Title IV, HEA program, the hear-
ing official finds that the termination
action is warranted if the hearing offi-
cial finds that the institution or
servicer, as applicable, engaged in that
fraud. Examples of fraud include—

(A) Falsification of any document re-
ceived from a student or pertaining to

a student’s eligibility for assistance
under a Title IV, HEA program;

(B) Falsification, including false cer-
tifications, of any document submitted
by the institution or servicer to the
Department of Education;

(C) Falsification, including false cer-
tifications, of any document used for or
pertaining to—

(1) The legal authority of an institu-
tion to provide postsecondary edu-
cation in the State in which the insti-
tution is located; or

(2) The accreditation or
preaccreditation of an institution or
any of the institution’s educational
programs or locations;

(D) Falsification, including false cer-
tifications, of any document submitted
to a guaranty agency under the Fed-
eral Stafford Loan, Federal PLUS, and
Federal SLS programs, an independent
auditor, an eligible institution, or a
third-party servicer;

(E) Falsification of any document
submitted to a third-party servicer by
an institution or to an institution by a
third-party servicer pertaining to the
institution’s participation in a Title
IV, HEA program; and

(F) Falsification, including false cer-
tifications, of any document pertaining
to the performance of any loan collec-
tion activity, including activity that is
not required by the HEA or applicable
program regulations.

(4) The hearing official bases findings
of fact only on evidence considered at
the hearing and on matters given judi-
cial notice. If a hearing is conducted
solely through written submissions,
the parties must agree to findings of
fact.

(b)(1) In a suspension proceeding, the
Secretary reviews the hearing official’s
initial decision and issues a final deci-
sion within 20 days after the initial de-
cision. The Secretary adopts the initial
decision unless it is clearly unsup-
ported by the evidence presented at the
hearing.

(2) The Secretary notifies the institu-
tion or servicer and, in the case of a
suspension proceeding against a third-
party servicer, each institution that
contracts with the servicer of the final
decision. If the Secretary suspends the
institution’s participation or servicer’s
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eligibility, the suspension takes effect
on the later of—

(i) The day that the institution or
servicer receives the notice; or

(ii) The date specified in the des-
ignated department official’s original
notice of intent to suspend the institu-
tion’s participation or servicer’s eligi-
bility.

(3) A suspension may not exceed 60
days unless a designated department
official begins a limitation or termi-
nation proceeding under this subpart
before the expiration of that period. In
that case, the period may be extended
until a final decision is issued in that
proceeding according to paragraph (c)
of this section.

(c)(1) In a fine, limitation, or termi-
nation proceeding, the hearing offi-
cial’s initial decision automatically be-
comes the Secretary’s final decision 30
days after the initial decision is issued
and received by both parties unless,
within that 30-day period, the institu-
tion or servicer, as applicable, or the
designated department official appeals
the initial decision to the Secretary.

(2)(i) A party may appeal the hearing
official’s initial decision by submitting
to the Secretary, within 30 days after
the party receives the initial decision,
a brief or other written statement that
explains why the party believes that
the Secretary should reverse or modify
the decision of the hearing official.

(ii) At the time the party files its ap-
peal submission, the party shall pro-
vide a copy of that submission to the
opposing party.

(iii) The opposing party shall submit
its brief or other responsive statement
to the Secretary, with a copy to the ap-
pellant, within 30 days after the oppos-
ing party receives the appellant’s brief
or written statement.

(iv) The appealing party may submit
proposed findings of fact or conclusions
of law. However, the proposed findings
of fact must be supported by—

(A) The evidence introduced into the
record at the hearing;

(B) Stipulations of the parties if the
hearing consisted of written submis-
sions; or

(C) Matters that may be judicially
noticed.

(v) Neither party may introduce new
evidence on appeal.

(vi) The initial decision of the hear-
ing official imposing a fine or limiting
or terminating the institution’s par-
ticipation or servicer’s eligibility does
not take effect pending the appeal.

(vii) The Secretary renders a final de-
cision. The Secretary may delegate to
a designated department official the
functions described in paragraph (c)(2)
(vii) through (ix) of this section.

(viii) In rendering a final decision,
the Secretary considers only evidence
introduced into the record at the hear-
ing and facts agreed to by the parties if
the hearing consisted only of written
submissions and matters that may be
judicially noticed.

(ix) If the hearing official finds that a
termination is warranted pursuant to
paragraph (a)(3) of this section, the
Secretary may affirm, modify, or re-
verse the initial decision, or may re-
mand the case to the hearing official
for further proceedings consistent with
the Secretary’s decision. If the Sec-
retary affirms the initial decision
without issuing a statement of reasons,
the Secretary adopts the opinion of the
hearing official as the decision of the
Secretary. If the Secretary modifies,
remands, or reverses the initial deci-
sion, in whole or in part, the Sec-
retary’s decision states the reasons for
the action taken.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1082, 1094)

[59 FR 22448, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 60 FR 61774, Dec. 1,
1995]

§ 668.91 Filing of requests for hearings
and appeals; confirmation of mail-
ing and receipt dates.

(a) Filing of request for hearing, show-
cause opportunity, or appeal. (1) A re-
quest by an institution or third-party
servicer for a hearing or show-cause op-
portunity, other material submitted by
an institution or third-party servicer
in response to a notice of proposed ac-
tion under this subpart, or an appeal to
the Secretary under this subpart must
be filed with the designated depart-
ment official by hand-delivery, mail, or
facsimile transmission.

(2) Documents filed by facsimile
transmission must be transmitted to
the designated department official
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identified, either in the notice initi-
ating the action, or, for an appeal, in
instructions provided by the hearing
official, as the individual responsible
to receive them. A party filing a docu-
ment by facsimile transmission must
confirm that a complete and legible
copy of the document was received by
the Department of Education, and may
be required by the designated depart-
ment official to provide a hard copy of
the document.

(3) The Secretary discourages the use
of facsimile transmission for docu-
ments longer than five pages.

(4) If agreed upon by the parties,
service of a document required to be
served on another party may be made
upon the other party by facsimile
transmission.

(b) Confirmation of mailing and receipt
dates. (1) The mailing date of a notice
from a designated department official
initiating an action under this subpart
is the date evidenced on the original
receipt of mailing from the U.S. Postal
Service.

(2) The date on which a request for a
show-cause opportunity, a request for a
hearing, other material submitted in
response to a notice of action under
this subpart, a decision by a hearing of-
ficial, or a notice of appeal is received
is, as applicable—

(i) The date of receipt evidenced on
the original receipt for a document
sent by certified mail.

(ii) The date following the date re-
corded by the delivery service as the
date material was sent for a document
sent by next-day delivery service.

(iii) The date a document sent by reg-
ular mail is recorded, according to the
regular business practice of the office
receiving the document, as received.

(iv) The date a document sent by fac-
simile transmission is recorded as re-
ceived by the facsimile equipment that
receives the transmission.

(c) Refusals. If an institution or third-
party servicer refuses to accept a no-
tice mailed under this subpart, the Sec-
retary considers the notice as being re-
ceived on the date that the institution
or servicer refuses to accept the notice.

(Authority: 20 U.S.C. 1094)

[51 FR 43325, Dec. 1, 1986, as amended at 58
FR 13345, Mar. 10, 1993; 59 FR 22450, Apr. 29,
1994]

§ 668.92 Fines.

(a) In determining the amount of a
fine, the designated department offi-
cial, hearing official, and Secretary
take into account—

(1) (i) The gravity of an institution’s
or third-party servicer’s violation or
failure to carry out the relevant statu-
tory provision, regulatory provision,
special arrangement, agreement, or
limitation entered into under the au-
thority of statutes applicable to Title
IV of the HEA; or

(ii) The gravity of the institution’s or
servicer’s misrepresentation;

(2) The size of the institution;
(3) The size of the servicer’s business,

including the number of institutions
and students served by the servicer;

(4) In the case of a violation by a
third-party servicer, the extent to
which the servicer can document that
the institution contributed to that vio-
lation; and

(5) For purposes of assessing a fine on
a third-party servicer, the extent to
which—

(i) Violations are caused by repeated
mechanical systemic unintentional er-
rors. The Secretary counts the total of
violations caused by a repeated me-
chanical systemic unintentional error
as a single violation, unless the
servicer has been cited for a similar
violation previously and had failed to
make the appropriate corrections to
the system; and

(ii) The financial loss of Title IV,
HEA program funds was attributable to
a repeated mechanical systemic unin-
tentional error.

(b) In determining the gravity of the
institution’s or servicer’s violation,
failure, or misrepresentation under
paragraph (a) of this section, the des-
ignated department official, hearing of-
ficial, and Secretary take into account
the amount of any liability owed by
the institution and any third-party
servicer that contracts with the insti-
tution, and the number of students af-
fected as a result of that violation, fail-
ure, or misrepresentation on—

(1) Improperly expended or unspent
Title IV, HEA program funds received
by the institution or servicer, as appli-
cable; or

(2) Required refunds.
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(c) Upon the request of the institu-
tion or third-party servicer, the Sec-
retary may compromise the fine.

(Authority: 20 U.S.C. 1094)

[59 FR 22450, Apr. 29, 1994]

§ 668.93 Limitation.
A limitation may include, as appro-

priate to the Title IV, HEA program in
question—

(a) A limit on the number or percent-
age of students enrolled in an institu-
tion who may receive Title IV, HEA
program funds;

(b) A limit, for a stated period of
time, on the percentage of an institu-
tion’s total receipts from tuition and
fees derived from Title IV, HEA pro-
gram funds;

(c) A limit on the number or size of
institutions with which a third-party
servicer may contract;

(d) A limit on the number of bor-
rower or loan accounts that a third-
party servicer may service under a con-
tract with an institution;

(e) A limit on the responsibilities
that a third-party servicer may per-
form under a contract with an institu-
tion;

(f) A requirement for a third-party
servicer to perform additional respon-
sibilities under a contract with an in-
stitution;

(g) A requirement that an institution
obtain surety, in a specified amount, to
assure its ability to meet its financial
obligations to students who receive
Title IV, HEA program funds;

(h) A requirement that a third-party
servicer obtain surety, in a specified
amount, to assure the servicer’s ability
to meet the servicer’s financial obliga-
tions under a contract; or

(i) Other conditions as may be deter-
mined by the Secretary to be reason-
able and appropriate.

(Authority: 20 U.S.C. 1094)

[59 FR 22450, Apr. 29, 1994]

§ 668.94 Termination.
(a) A termination—(1) Ends an institu-

tion’s participation in a Title IV, HEA
program or ends a third-party
servicer’s eligibility to contract with
any institution to administer any as-
pect of the institution’s participation
in a Title IV, HEA program;

(2) Ends the authority of a third-
party servicer to administer any aspect
of any institution’s participation in
that program;

(3) Prohibits an institution or third-
party servicer, as applicable, or the
Secretary from making or increasing
awards under that program;

(4) Prohibits an institution or third-
party servicer, as applicable, from
making any other new commitments of
funds under that program; and

(5) If an institution’s participation in
the Federal Stafford Loan Program or
Federal PLUS programs has been ter-
minated, prohibits further guarantee
commitments by the Secretary for
loans under that program to students
to attend that institution, and, if the
institution is a lender under that pro-
gram, prohibits further disbursements
by the institution (whether or not
guarantee commitments have been
issued by the Secretary or a guaranty
agency for those disbursements).

(b) After its participation in a Title
IV, HEA program has been terminated,
an institution may disburse or deliver
funds under that Title IV, HEA pro-
gram to students enrolled at the insti-
tution only in accordance with § 668.26
and with any additional requirements
imposed under this part.

(c) If a third-party servicer’s eligi-
bility is terminated, the servicer must
return to each institution that con-
tracts with the servicer any funds re-
ceived by the servicer under the appli-
cable Title IV, HEA program on behalf
of the institution or the institution’s
students or otherwise dispose of those
funds under instructions from the Sec-
retary. The servicer also must return
to each institution that contracts with
the servicer all records pertaining to
the servicer’s administration of that
program on behalf of that institution.

(Authority: 20 U.S.C. 1094)

[59 FR 22450, Apr. 29, 1994, as amended at 63
FR 40626, July 29, 1998]

§ 668.95 Reimbursements, refunds, and
offsets.

(a) The designated department offi-
cial, hearing official, or Secretary may
require an institution or third-party
servicer to take reasonable and appro-
priate corrective action to remedy the
institution’s or servicer’s violation, as
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applicable, of any statutory provision
of or applicable to Title IV of the HEA,
any regulatory provision prescribed
under that statutory authority, or any
applicable special arrangement, agree-
ment, or limitation entered into under
the authority of statutes applicable to
Title IV of the HEA.

(b) The corrective action may include
payment of any funds to the Secretary,
or to designated recipients, that the in-
stitution or servicer, as applicable, im-
properly received, withheld, disbursed,
or caused to be disbursed. Corrective
action may, for example, relate to—

(1) With respect to the Federal Staf-
ford Loan, Federal PLUS, and Federal
SLS programs—

(i) Ineligible interest benefits, special
allowances, or other claims paid by the
Secretary; and

(ii) Discounts, premiums, or excess
interest paid in violation of 34 CFR
part 682; and

(2) With respect to all Title IV, HEA
programs—

(i) Refunds required under program
regulations; and

(ii) Any grants, work-study assist-
ance, or loans made in violation of pro-
gram regulations.

(c) If any final decision requires an
institution or third-party servicer to
reimburse or make any other payment
to the Secretary, the Secretary may
offset these claims against any benefits
or claims due to the institution or
servicer.

(Authority: 20 U.S.C. 1094)

[59 FR 22451, Apr. 29, 1994]

§ 668.96 Reinstatement after termi-
nation.

(a)(1) An institution whose participa-
tion in a Title IV, HEA program has
been terminated may file a request for
reinstatement of that participation.

(2) A third-party servicer whose eligi-
bility to contract with any institution
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA
program has been terminated may file
a request for reinstatement of that eli-
gibility.

(b) An institution whose participa-
tion has been terminated or a third-
party servicer whose eligibility has
been terminated may request rein-

statement only after the later of the
expiration of—

(1) Eighteen months from the effec-
tive date of the termination; or

(2) A debarment or suspension under
Executive Order 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4.

(c) To be reinstated, an institution or
third-party servicer must submit its
request for reinstatement in writing to
the Secretary and must—

(1) Demonstrate to the Secretary’s
satisfaction that it has corrected the
violation or violations on which its ter-
mination was based, including payment
in full to the Secretary or to other re-
cipients of funds that the institution or
servicer, as applicable, has improperly
received, withheld, disbursed, or caused
to be disbursed;

(2) Meet all applicable requirements
of this part; and

(3) In the case of an institution, enter
into a new program participation
agreement with the Secretary.

(d) The Secretary, within 60 days of
receiving the reinstatement request—

(1) Grants the request;
(2) Denies the request; or
(3) Grants the request subject to a

limitation or limitations.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR,
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp.,
p. 235))

[59 FR 22451, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994]

§ 668.97 Removal of limitation.
(a) An institution whose participa-

tion in a Title IV, HEA program has
been limited may not apply for re-
moval of the limitation before the ex-
piration of 12 months from the effec-
tive date of the limitation.

(b) A third-party servicer whose eligi-
bility to contract with any institution
to administer any aspect of the institu-
tion’s participation in a Title IV, HEA
program has been limited may request
removal of the limitation.

(c) The institution or servicer may
not apply for removal of the limitation
before the later of the expiration of—

(1) Twelve months from the effective
date of the limitation; or
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(2) A debarment or suspension under
Executive Order 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations, 48 CFR part 9, sub-
part 9.4.

(d) If the institution or servicer re-
quests removal of the limitation, the
request must be in writing and show
that the institution or servicer, as ap-
plicable, has corrected the violation or
violations on which the limitation was
based.

(e) No later than 60 days after the
Secretary receives the request, the
Secretary responds to the institution
or servicer—

(1) Granting its request;
(2) Denying its request; or
(3) Granting the request subject to

other limitation or limitations.
(f) If the Secretary denies the request

or establishes other limitations, the
Secretary grants the institution or
servicer, upon the institution’s or
servicer’s request, an opportunity to
show cause why the participation or
eligibility, as applicable, should be
fully reinstated.

(g) The institution’s or servicer’s re-
quest for an opportunity to show cause
does not waive—

(1) The institution’s right to partici-
pate in any or all Title IV, HEA pro-
grams if it complies with the con-
tinuing limitation or limitations pend-
ing the outcome of the opportunity to
show cause; and

(2) The servicer’s right to contract
with any institution to administer any
aspect of the institution’s participa-
tion in any Title IV, HEA program, if
the servicer complies with the con-
tinuing limitation pending the out-
come of the opportunity to show cause.

(Authority: 20 U.S.C. 1094; E.O. 12549 (3 CFR,
1986 Comp., p. 189), 12689 (3 CFR, 1989 Comp.,
p. 235))

[59 FR 22451, Apr. 29, 1994]

§ 668.98 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing

official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the secretary, and a
copy of a petition or any certification
must be served upon the parties by cer-
tified mail, return receipt requested.
The petition or certification must re-
flect this service.

(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
parties by certified mail, return receipt
requested.

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within seven days after
service of the petition or statement, as
applicable, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be served on the
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parties and the hearing official by hand
delivery or regular mail.

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during
consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(j) The Secretary may delegate to a
designated department official the
functions described in paragraphs (f)
through (i) of this section.

(Authority: 20 U.S.C. 1094)

(Approved by the Office of Management and
Budget under control number 1801–0003)

[57 FR 60034, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993]

Subpart H—Appeal Procedures for
Audit Determinations and Pro-
gram Review Determinations

SOURCE: 52 FR 30115, Aug. 12, 1987, correctly
designated at 52 FR 46354, Dec. 7, 1987, unless
otherwise noted.

§ 668.111 Scope and purpose.

(a) This subpart establishes rules
governing the appeal by an institution
or third-party servicer from a final
audit determination or a final program
review determination arising from an
audit or program review of the institu-
tion’s participation in any Title IV,
HEA program or of the servicer’s ad-
ministration of any aspect of an insti-
tution’s participation in any Title IV,
HEA program.

(b) This subpart applies to any par-
ticipating institution or third-party
servicer that appeals a final audit de-
termination or final program review
determination.

(c) This subpart does not apply to
proceedings governed by subpart G of
this part or to a determination that—

(1) An institution fails to meet the
applicable statutory definition set
forth in sections 435, 481, or 1201 of the
HEA, except to the extent that such a
determination forms the basis of a
final audit determination or a final
program review determination; or

(2) An institution fails to qualify for
certification to participate in the title
IV, HEA programs because it does not
meet the fiscal and administrative
standards set forth in subpart B of this
part, except to the extent that such a
determination forms the basis of a
final audit determination or a program
review determination.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 59 FR 22452, Apr. 29, 1994]

§ 668.112 Definitions.
The following definitions apply to

this subpart:
(a) Final audit determination means

the written notice of a determination
issued by a designated department offi-
cial based on an audit of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any or all of the
Title IV, HEA programs.

(b) Final program review determination
means the written notice of a deter-
mination issued by a designated de-
partment official and resulting from a
program compliance review of—

(1) An institution’s participation in
any or all of the Title IV, HEA pro-
grams; or

(2) A third-party servicer’s adminis-
tration of any aspect of an institu-
tion’s participation in any Title IV,
HEA program.

(Authority: 20 U.S.C. 1094)

[59 FR 22452, Apr. 29, 1994]

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00471 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



472

34 CFR Ch. VI (7–1–99 Edition)§ 668.113

§ 668.113 Request for review.

(a) An institution or third-party
servicer seeking the Secretary’s review
of a final audit determination or a
final program review determination
shall file a written request for review
with the designated department offi-
cial.

(b) The institution or servicer shall
file its request for review and any
records or materials admissible under
the terms of § 668.116(e) and (f), no later
than 45 days from the date that the in-
stitution or servicer receives the final
audit determination or final program
review determination.

(c) The institution or servicer shall
attach to the request for review a copy
of the final audit determination or
final program review determination,
and shall—

(1) Identify the issues and facts in
dispute; and

(2) State the institution’s or
servicer’s position, as applicable, to-
gether with the pertinent facts and
reasons supporting that position.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094)

[59 FR 22452, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994]

§ 668.114 Notification of hearing.

(a) Upon receipt of an institution’s or
third-party servicer’s request for re-
view, the designated department offi-
cial arranges for a hearing before a
hearing official.

(b) Within 30 days of the designated
department official’s receipt of an in-
stitution’s or third-party servicer’s re-
quest for review, the hearing official
notifies the designated department of-
ficial and the parties to the proceeding
of the schedule for the submission of
briefs by both the designated depart-
ment official and, as applicable, the in-
stitution or servicer.

(c) The hearing official schedules the
submission of briefs and of accom-
panying evidence admissible under the
terms of § 668.116 (e) and (f) to occur no
later than 120 days from the date that

the hearing official notifies the institu-
tion or servicer.

(Authority: 20 U.S.C. 1094)

[59 FR 22452, Apr. 29, 1994]

§ 668.115 Prehearing conference.
(a) In the event that the hearing offi-

cial considers a prehearing conference
necessary, he may convene a pre-
hearing conference.

(b) The purpose of a prehearing con-
ference is to allow the parties to settle
or narrow the dispute. A prehearing
conference consists of—

(1) A telephone conference call;
(2) An informal meeting of the par-

ties with the hearing official; or
(3) The submission and exchange of

written materials by the parties.
(c) All prehearing conferences requir-

ing appearances by the parties shall
take place in the Washington, D.C.
metropolitan area.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§ 668.116 Hearing.
(a) A hearing is a process conducted

by the hearing official whereby an or-
derly presentation of arguments and
evidence is made by the parties.

(b) The hearing process consists of
the submission of written briefs to the
hearing official by the institution or
third-party servicer, as applicable, and
by the designated department official,
unless the hearing official determines,
under paragraph (g) of this section,
that an oral hearing is also necessary.

(c) Each party shall provide a copy of
its brief and any accompanying mate-
rials to the opposing party simulta-
neously with the filing of its brief and
materials with the hearing official.

(d) An institution or third-party
servicer requesting review of the final
audit determination or final program
review determination issued by the
designated department official shall
have the burden of proving the fol-
lowing matters, as applicable:

(1) That expenditures questioned or
disallowed were proper.

(2) That the institution or servicer
complied with program requirements.
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(e)(1) A party may submit as evidence
to the hearing official only materials
within one or more of the following
categories:

(i) Department of Education audit re-
ports and audit work papers for audits
performed by the department’s Office
of Inspector General.

(ii) In the case of an institution, in-
stitutional audit work papers, records,
and other materials, if the institution
provided those work papers, records, or
materials to the Department of Edu-
cation no later than the date by which
the institution was required to file its
request for review in accordance with
§ 668.113.

(iii) In the case of a third-party
servicer, the servicer’s audit work pa-
pers and the records and other mate-
rials of the servicer or any institution
that contracts with the servicer, if the
servicer provided those work papers,
records, or materials to the Depart-
ment of Education no later than the
date that the servicer was required to
file the request for review under
§ 668.113.

(iv) Department of Education pro-
gram review reports and work papers
for program reviews.

(v) Institutional or servicer records
and other materials (including records
and other materials of any institution
that contracts with the servicer) pro-
vided to the Department of Education
in response to a program review, if the
records or materials were provided to
the Department of Education by the in-
stitution or servicer no later than the
date by which the institution or
servicer was required to file its request
for review in accordance with § 668.113.

(vi) Other Department of Education
records and materials if the records
and materials were provided to the
hearing official no later than 30 days
after the institution’s or servicer’s fil-
ing of its request for review.

(2) A party desiring to submit as evi-
dence any materials described in para-
graph (e)(1) of this section shall submit
that evidence with its initial brief.

(f) The hearing official accepts only
evidence that is both admissible and
timely under the terms of paragraph
(e) of this section, and relevant and
material to the appeal. Examples of
evidence that shall be deemed irrele-

vant and immaterial except upon a
clear showing of probative value re-
specting the matters described in para-
graph (d) of this section include—

(1) Evidence relating to a period of
time other than the period of time cov-
ered by the audit or program review;

(2) Evidence relating to an audit or
program review of an institution or
third-party servicer other than the in-
stitution or servicer bringing the ap-
peal, or the resolution thereof; and

(3) Evidence relating to the current
practice of the institution or servicer
bringing the appeal in the program
areas at issue in the appeal.

(g)(1) The hearing official may sched-
ule an oral argument if he or she deter-
mines that an oral argument is nec-
essary to clarify the issues and the po-
sitions of the parties as presented in
the parties’ written submissions.

(2) In the event that an oral argu-
ment is conducted, the designated de-
partment official makes a transcribed
record of the proceedings and makes
one copy of that record available to
each of the parties to the proceeding.

(h) Any oral argument shall take
place in the Washington, DC metropoli-
tan area.

(i) Either party may be represented
by counsel.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.
7, 1987, as amended at 57 FR 47753, Oct. 19,
1992; 59 FR 22452, Apr. 29, 1994; 59 FR 61186,
Nov. 29, 1994]

§ 668.117 Authority and responsibil-
ities of the hearing official.

(a) The hearing official regulates the
course of the proceedings and the con-
duct of the parties following a request
for review and takes all steps necessary
to conduct fair and impartial pro-
ceedings.

(b) The hearing official is not author-
ized to issue subpoenas or compel dis-
covery as provided for in the Federal
Rules of Civil Procedure.

(c) The hearing official shall take
whatever measures are appropriate to
expedite the proceedings. These meas-
ures may include, but are not limited
to, one or more of the following:

(1) Scheduling of conferences.
(2) Setting time limits for oral argu-

ments and the submission of briefs.
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(3) Terminating the hearing process
and issuing a decision against a party
if that party does not meet time limits
established by the hearing official.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§ 668.118 Decision of the hearing offi-
cial.

(a) Upon review of the parties’ writ-
ten submissions and termination of the
oral argument if one is held, the hear-
ing official issues a written decision.

(b) The hearing official’s decision
states and explains whether the final
audit determination or final program
review determination issued by the
designated ED official was supportable,
in whole or in part.

(c) The hearing official bases any
findings of fact only on evidence prop-
erly presented before him, on matters
given official notice, or on facts stipu-
lated to by the parties.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§ 668.119 Appeal to the Secretary.
(a) Within 30 days of its receipt of the

initial decision of the hearing official,
a party wishing to appeal the decision
shall submit a brief or other written
material to the Secretary explaining
why the decision of the hearing official
should be overturned or modified.

(b) The party appealing the initial
decision shall, simultaneously with its
filing of the appeal, provide the oppos-
ing party with a copy of its brief or
other written material.

(c) In its brief to the Secretary, the
party appealing the initial decision
may submit proposed findings of fact
or conclusions of law. However, the
proposed findings of fact must be sup-
ported by—

(1) The admissible evidence already
in the record;

(2) Matters that may be given official
notice; or

(3) Stipulations of the parties
(d) The opposing party shall file its

response to the appeal, if any, with the
Secretary within 30 days of that par-
ty’s receipt of the appeal to the Sec-
retary.

(e) The opposing party shall, simulta-
neously with the filing of any response,
provide a copy of its response to the
appeal to the party appealing the ini-
tial decision.

(f) Neither party may introduce new
evidence on appeal.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§ 668.120 Decision of the Secretary.
(a)(1) The Secretary issues a final de-

cision. The Secretary may affirm, mod-
ify, or reverse the decision of the hear-
ing official, or may remand the case to
the hearing official for further pro-
ceedings consistent with the Sec-
retary’s decision.

(2) The Secretary may delegate the
performance of functions under this
section to a designated department of-
ficial.

(b) If the Secretary modifies, re-
mands, or overturns the initial deci-
sion of the hearing official, the Sec-
retary issues a decision that—

(1) Includes a statement of the rea-
sons for this action;

(2) Is provided to both parties; and
(3) Unless the decision is remanded to

the hearing official for further review
or determination of fact, becomes final
upon its issuance.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§ 668.121 Final decision of the Depart-
ment.

(a) In the event that the initial deci-
sion of the hearing official is appealed,
the decision of the Secretary is the
final decision of the Department, un-
less the hearing official’s decision is re-
manded by the Secretary.
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(b) In the event that the initial deci-
sion of the hearing official is not ap-
pealed within the time limit specified
in § 668.119(a), the initial decision auto-
matically becomes the final decision of
the Department.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987; 52 FR 46354, Dec.
7, 1987, as amended at 57 FR 47753, Oct. 19,
1992]

§ 668.122 Determination of filing, re-
ceipt, and submission dates.

(a) The request for review, appeals,
and other written submissions referred
to in this subpart may be either hand-
delivered or mailed.

(b) All mailed written submissions
referred to in this subpart shall be
mailed by certified mail, return receipt
requested.

(c) Determination of filing, receipt,
or submission dates shall be based on
either the date of hand-delivery or the
date of receipt indicated on the origi-
nal U.S. Postal Service return receipt.

(Authority: 20 U.S.C. 1094)

§ 668.123 Collection.

To the extent that the decision of the
Secretary sustains the final audit de-
termination or program review deter-
mination, subject to the provisions of
§ 668.24(c)(3), the Department of Edu-
cation will take steps to collect the
debt at issue or otherwise effect the de-
termination that was subject to the re-
quest for review.

(Authority: 20 U.S.C. 1094)

[59 FR 22453, Apr. 29, 1994]

§ 668.124 Interlocutory appeals to the
Secretary from rulings of a hearing
official.

(a) A ruling by a hearing official may
not be appealed to the Secretary until
the issuance of an initial decision, ex-
cept that the Secretary may, at any
time prior to the issuance of the initial
decision, grant a review of a ruling
upon either a certification by a hearing
official of the ruling to the Secretary
for review or the filing of a petition for
review of a ruling by one or both of the
parties, if—

(1) That ruling involves a controlling
question of substantive or procedural
law; and

(2) The immediate resolution of the
question will materially advance the
final disposition of the proceeding or
subsequent review will be an inad-
equate remedy.

(b)(1) A petition for interlocutory re-
view of an interim ruling must include
the following:

(i) A brief statement of the facts nec-
essary to an understanding of the issue
on which review is sought.

(ii) A statement of the issue.
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the
case, or why subsequent review will be
an inadequate remedy.

(2) A petition may not exceed ten
pages, double-spaced, and must be filed
with a copy of the ruling and any find-
ings and opinions relating to the rul-
ing.

(c) A copy of the petition must be
provided to the hearing official at the
time of filing with the Secretary, and a
copy of a petition or any certification
must be served upon the parties by cer-
tified mail, return receipt requested.
The petition or certification must re-
flect this service.

(d) If a party files a petition under
this section, the hearing official may
state to the Secretary a view as to
whether review is appropriate or inap-
propriate by submitting a brief state-
ment addressing the party’s petition
within 10 days of the receipt of that pe-
tition by the hearing official. A copy of
the statement must be served on all
parties by certified mail, return receipt
requested.

(e) A party’s response to a petition or
certification for interlocutory review
must be filed within seven days after
service of the petition or statement, as
applicable, and may not exceed ten
pages, double-spaced, in length. A copy
of the response must be served on the
parties and the hearing official by hand
delivery or regular mail.

(f) The filing of a petition for inter-
locutory review does not automatically
stay the proceedings. A stay during
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consideration of a petition for review
may be granted by the hearing official
if that official has certified or stated to
the Secretary that review of the ruling
is appropriate. The Secretary may
order a stay of proceedings at any time
after the filing of a request for inter-
locutory review.

(g) The Secretary notifies the parties
if a petition or certification for inter-
locutory review is accepted, and may
provide the parties a reasonable time
within which to submit written argu-
ment with regard to the merit of the
petition or certification.

(h) If the Secretary takes no action
on a petition or certification for review
within 15 days of receipt of it, the re-
quest is deemed to be denied.

(i) The Secretary may affirm, mod-
ify, set aside, or remand the interim
ruling of the hearing official.

(j) The Secretary may delegate to a
designated department official the
functions described in paragraphs (f)
through (i) of this section.

(Approved by the Office of Management and
Budget under control number 1801–0003)

(Authority: 20 U.S.C. 1094)

[57 FR 60035, Dec. 17, 1992, as amended at 58
FR 14153, Mar. 16, 1993]

Subpart I—Immigration-Status
Confirmation

AUTHORITY: 20 U.S.C. 1091, 1092, and 1094,
unless otherwise noted.

SOURCE: 58 FR 3184, Jan. 7, 1993, unless oth-
erwise noted.

§ 668.130 General.
(a) Scope and purpose. The regulations

in this subpart govern the responsibil-
ities of institutions and students in de-
termining the eligibility of those non-
citizen applicants for title IV, HEA as-
sistance who must, under § 668.33(a)(2),
produce evidence from the United
States Immigration and Naturalization
Service (INS) that they are permanent
residents of the United States or in the
United States for other than a tem-
porary purpose with the intention of
becoming citizens or permanent resi-
dents.

(b) Student responsibility. At the re-
quest of the Secretary or the institu-
tion at which an applicant for title IV,

HEA financial assistance is enrolled or
accepted for enrollment, an applicant
who asserts eligibility under
§ 668.33(a)(2) shall provide documenta-
tion from the INS of immigration sta-
tus.

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§ 668.131 Definitions.
The following definitions apply to

this subpart:
Eligible noncitizen: An individual pos-

sessing an immigration status that
meets the requirements of § 668.33(a)(2).

Immigration status: The status con-
ferred on a noncitizen under the Immi-
gration and Nationality Act of 1952, as
amended, 8 U.S.C. 1182.

Primary confirmation: A process by
which the Secretary, by means of a
matching program conducted with the
INS, compares the information con-
tained in an Application for Federal
Student Aid or a multiple data entry
application regarding the immigration
status of a noncitizen applicant for
title IV, HEA assistance with records
of that status maintained by the INS
in its Alien Status Verification Index
(ASVI) system for the purpose of deter-
mining whether a student’s immigra-
tion status meets the requirements of
§ 668.33(a)(2) and reports the results of
this comparison on an output docu-
ment.

Secondary confirmation: A process by
which the INS, in response to the sub-
mission of INS Document Verification
Form G–845 by an institution, searches
pertinent paper and automated INS
files, other than the ASVI database, for
the purpose of determining a student’s
immigration status and the validity of
the submitted INS documents, and re-
ports the results of this search to the
institution.

(Authority: 20 U.S.C. 1091)

[58 FR 3184, Jan. 7, 1993, as amended at 59 FR
12521, Mar. 16, 1994; 63 FR 40626, July 29, 1998]

§ 668.132 Institutional determinations
of eligibility based on primary con-
firmation.

(a) Except as provided in
§ 668.133(a)(1)(ii), the institution shall
determine a student to be an eligible
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noncitizen if the institution receives
an output document for that student
establishing that—

(1) The INS has confirmed the stu-
dent’s immigration status; and

(2) The student’s immigration status
meets the noncitizen eligibility re-
quirements of § 668.33(a)(2).

(b) If an institution determines a stu-
dent to be an eligible noncitizen in ac-
cordance with paragraph (a) of this sec-
tion, the institution may not require
the student to produce the documenta-
tion otherwise required under
§ 668.33(a)(2).

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§ 668.133 Conditions under which an
institution shall require docu-
mentation and request secondary
confirmation.

(a) General requirements. Except as
provided in paragraph (b) of this sec-
tion, an institution shall require the
student to produce the documentation
required under § 668.33(a)(2) and request
the INS to perform secondary con-
firmation for a student claiming eligi-
bility under § 668.33(a)(2), in accordance
with the procedures set forth in
§ 668.135, if—

(1) The institution—
(i) Receives an output document indi-

cating that the student must provide
the institution with evidence of the
student’s immigration status required
under § 668.33(a)(2); or

(ii) Receives an output document
that satisfies the requirements of
§ 668.132(a) (1) and (2), but the institu-
tion—

(A) Has documentation that conflicts
with immigration-status documents
submitted by the student or the immi-
gration status reported on the output
document; or

(B) Has reason to believe that the im-
migration status reported by the stu-
dent or on the output document is in-
correct; and

(2) The institution determines that
the immigration-status documents sub-
mitted by the student constitute rea-
sonable evidence of the student’s claim
to be an eligible noncitizen.

(b) Exclusions from secondary confirma-
tion. (1) An institution may not require

the student to produce the documenta-
tion requested under § 668.33(a)(2) and
may not request that INS perform sec-
ondary confirmation, if the student—

(i) Demonstrates eligibility under the
provisions of § 668.33 (a)(1) or (b); or

(ii) Demonstrated eligibility under
the provisions of § 668.33(a)(2) in a pre-
vious award year as a result of sec-
ondary confirmation and the docu-
ments used to establish that eligibility
have not expired; and

(iii) The institution does not have
conflicting documentation or reason to
believe that the student’s claim of citi-
zenship or immigration status is incor-
rect.

(2) [Reserved]

(Approved by the Office of Management and
Budget under control number 1840–0650)

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993; 60 FR 61813, Dec. 1, 1995; 63
FR 40626, July 29, 1998]

§ 668.134 Institutional policies and
procedures for requesting docu-
mentation and receiving secondary
confirmation.

(a) An institution shall establish and
use written policies and procedures for
requesting proof and securing con-
firmation of the immigration status of
applicants for title IV, HEA student fi-
nancial assistance who claim to meet
the eligibility requirements of
§ 668.33(a)(2). These policies and proce-
dures must include—

(1) Providing the student a deadline
by which to provide the documentation
that the student wishes to have consid-
ered to support the claim that the stu-
dent meets the requirements of
§ 668.33(a)(2);

(2) Providing to the student informa-
tion concerning the consequences of a
failure to provide the documentation
by the deadline set by the institution;
and

(3) Providing that the institution will
not make a determination that the stu-
dent is not an eligible noncitizen until
the institution has provided the stu-
dent the opportunity to submit the
documentation in support of the stu-
dent’s claim of eligibility under
§ 668.33(a)(2).
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(b) An institution shall furnish, in
writing, to each student required to
undergo secondary confirmation—

(1) A clear explanation of the docu-
mentation the student must submit as
evidence that the student satisfies the
requirements of § 668.33(a)(2); and

(2) A clear explanation of the stu-
dent’s responsibilities with respect to
the student’s compliance with
§ 668.33(a)(2), including the deadlines for
completing any action required under
this subpart and the consequences of
failing to complete any required ac-
tion, as specified in § 668.137.

(Approved by the Office of Management and
Budget under control number 1840–0650)

(Authority: 20 U.S.C. 1091, 1092, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993; 63 FR 40626, July 29, 1998]

§ 668.135 Institutional procedures for
completing secondary confirmation.

Within 10 business days after an in-
stitution receives the documentary
evidence of immigration status sub-
mitted by a student required to under-
go secondary confirmation, the institu-
tion shall—

(a) Complete the request portion of
the INS Document Verification Re-
quest Form G–845;

(b) Copy front and back sides of all
immigration-status documents re-
ceived from the student and attach
copies to the Form G–845; and

(c) Submit Form G–845 and attach-
ments to the INS District Office.

(Approved by the Office of Management and
Budget under control number 1840–0650)

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 58 FR
26674, May 4, 1993]

§ 668.136 Institutional determinations
of eligibility based on INS re-
sponses to secondary confirmation
requests.

(a) Except as provided in paragraphs
(b) and (c) of this section, an institu-
tion that has requested secondary con-
firmation under § 668.133(a) shall make
its determination concerning a stu-
dent’s eligibility under § 668.33(a)(2) by
relying on the INS response to the
Form G–845.

(b) An institution shall make its de-
termination concerning a student’s eli-

gibility under § 668.33(a)(2) pending the
institution’s receipt of an INS response
to the institution’s Form G–845 request
concerning that student, if—

(1) The institution has given the stu-
dent an opportunity to submit docu-
ments to the institution to support the
student’s claim to be an eligible non-
citizen;

(2) The institution possesses suffi-
cient documentation concerning a stu-
dent’s immigration status to make
that determination;

(3) At least 15 business days have
elapsed from the date that the institu-
tion sent the Form G–845 request to the
INS;

(4) The institution has no docu-
mentation that conflicts with the im-
migration-status documentation sub-
mitted by the student; and

(5) The institution has no reason to
believe that the immigration status re-
ported by the applicant is incorrect.

(c) An institution shall establish and
use policies and procedures to ensure
that, if the institution has disbursed or
released title IV, HEA funds to the stu-
dent in the award year or employed the
student under the Federal Work-Study
Program, and the institution deter-
mines, in reliance on the INS response
to the institution’s request for sec-
ondary confirmation regarding that
student, that the student was in fact
not an eligible noncitizen during that
award year, the institution provides
the student with notice of the institu-
tion’s determination, an opportunity
to contest the institution’s determina-
tion, and notice of the institution’s
final determination.

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§ 668.137 Deadlines for submitting doc-
umentation and the consequences
of failure to submit documentation.

(a) A student shall submit before a
deadline specified by the institution all
documentation the student wishes to
have considered to support a claim
that the student meets the require-
ments of § 668.33(a)(2). The deadline, set
by the institution, must be not less
than 30 days from the date the institu-
tion receives the student’s output doc-
ument.
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(b) If a student fails to submit the
documentation by the deadline estab-
lished in accordance with paragraph (a)
of this section, the institution may not
disburse to the student, or certify the
student as eligible for, any title IV,
HEA program funds for that period of
enrollment or award year; employ the
student under the Federal Work-Study
Program; certify a Federal Stafford or
Federal PLUS loan application, or
originate a Direct Loan Program loan
application for the student for that pe-
riod of enrollment.

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§ 668.138 Liability.
(a) A student is liable for any SSIG,

FSEOG, or Federal Pell Grant payment
and for any Federal Stafford, Direct
Subsidized, Direct Unsubsidized or Fed-
eral Perkins loan made to him or her if
the student was ineligible for the Title
IV, HEA assistance.

(b) A Federal PLUS or Direct PLUS
Loan borrower is liable for any Federal
PLUS or Direct PLUS Loan made to
him or her on behalf of an ineligible
student.

(c) The Secretary does not take any
action against an institution with re-
spect to an error in the institution’s
determination that a student is an eli-
gible noncitizen if, in making that de-
termination, the institution followed
the provisions in this subpart and re-
lied on—

(1) An output document for that stu-
dent indicating that the INS has con-
firmed that the student’s immigration
status meets the eligibility require-
ments for title IV, HEA assistance;

(2) An INS determination of the stu-
dent’s immigration status and the au-
thenticity of the student’s immigra-
tion documents provided in response to
the institution’s request for secondary
confirmation; or

(3) Immigration-status documents
submitted by the student and the insti-
tution did not have reason to believe
that the documents did not support the
student’s claim to be an eligible non-
citizen.

(d) Except as provided in paragraph
(c) of this section, if an institution

makes an error in its determination
that a student is an eligible noncitizen,
the institution is liable for any title
IV, HEA disbursements made to this
student during the award year or pe-
riod of enrollment for which the stu-
dent applied for title IV, HEA assist-
ance.

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

§ 668.139 Recovery of payments and
loan disbursements to ineligible
students.

(a) If an institution makes a payment
of a grant or a disbursement of a Fed-
eral Perkins loan to an ineligible stu-
dent for which it is not liable in ac-
cordance with § 668.138, it shall assist
the Secretary in recovering the funds
by—

(1) Making a reasonable effort to con-
tact the student; and

(2) Making a reasonable effort to col-
lect the payment or Federal Perkins
loan.

(b) If an institution causes a Federal
Stafford, Federal PLUS, Direct Sub-
sidized, Direct Unsubsidized, or Direct
PLUS Loan to be disbursed to or on be-
half of an ineligible student for which
it is not liable in accordance with
§ 668.138, it shall assist the Secretary in
recovering the funds by notifying the
lender in the case of an FFEL Program
loan or the Secretary in the case of a
Direct Loan Program loan that the
student has failed to establish eligi-
bility under the requirements of
§§ 668.201 or 685.200, as appropriate.

(c) If an institution is liable for a
payment of a grant or Federal Perkins
loan to an ineligible student, the insti-
tution shall restore the amount equal
to the payment or disbursement to the
institution’s Federal Perkins loan fund
or Federal Pell Grant, Federal SEOG,
or SSIG amount, even if the institution
cannot collect the payment or dis-
bursement from the student.

(d) If an institution is liable for a
Federal Stafford, Federal PLUS, Direct
Subsidized, Direct Unsubsidized, or Di-
rect PLUS Loan disbursement to an in-
eligible student, the institution shall
repay an amount equal to the disburse-
ment to the lender in the case of an
FFEL Program loan or the Secretary

VerDate 18<JUN>99 07:25 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00479 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



480

34 CFR Ch. VI (7–1–99 Edition)§ 668.141

in the case of a Direct Loan Program
loan, and provide written notice to the
borrower.

(Authority: 20 U.S.C. 1091, 1094)

[58 FR 3184, Jan. 7, 1993, as amended at 63 FR
40626, July 29, 1998]

Subpart J—Approval of Independ-
ently Administered Tests;
Specification of Passing
Score; Approval of State Proc-
ess

SOURCE: 60 FR 61838, Dec. 1, 1995, unless
otherwise noted.

§ 668.141 Scope.
(a) This subpart sets forth the provi-

sions under which a student who has
neither a high school diploma nor its
recognized equivalent may become eli-
gible to receive Title IV, HEA program
funds by—

(1) Achieving a passing score, speci-
fied by the Secretary, on an independ-
ently administered test approved by
the Secretary under this subpart; or

(2) Being enrolled in an eligible insti-
tution that participates in a State
process approved by the Secretary
under this subpart.

(b) Under this subpart, the Secretary
sets forth—

(1) The procedures and criteria the
Secretary uses to approve tests;

(2) The basis on which the Secretary
specifies a passing score on each ap-
proved test;

(3) The procedures and conditions
under which the Secretary determines
that an approved test is independently
administered; and

(4) The procedures and conditions
under which the Secretary determines
that a State process demonstrates that
students in the process have the ability
to benefit from the education and
training being offered to them.

(Authority: 20 U.S.C. 1091(d))

§ 668.142 Special definitions.
The following definitions apply to

this subpart:
Assessment center: A center that—
(1) Is located at an eligible institu-

tion that provides two-year or four-
year degrees, or qualifies as an eligible

public vocational institution, i.e. a
‘‘postsecondary vocational institu-
tion;’’

(2) Is responsible for gathering and
evaluating information about indi-
vidual students for multiple purposes,
including appropriate course place-
ment;

(3) Is independent of the admissions
and financial aid processes at the insti-
tution at which it is located;

(4) Is staffed by professionally
trained personnel; and

(5) Does not have as its primary pur-
pose the administration of ability-to-
benefit tests.

Computer-based test: A test taken by a
student on a computer and scored by a
computer.

Disabled student: A student who has a
physical or mental impairment that
substantially limits one or more major
life activities, has a record of such an
impairment, or is regarded as having
such an impairment.

General learned abilities: Cognitive op-
erations, such as deductive reasoning,
reading comprehension, or translation
from graphic to numerical representa-
tion, that may be learned in both
school and non-school environments.

Non-native speaker of English: A per-
son whose first language is not English
and who is not fluent in English.

Secondary school level: As applied to
‘‘content,’’ ‘‘curricula,’’ or ‘‘basic
verbal and quantitative skills,’’ refers
to basic knowledge or skills generally
learned in the 9th through 12th grades
in United States secondary schools.

Test administrator: An individual who
may give tests under this subpart.

Test item: A question on a test.
Test publisher: An individual, organi-

zation, or agency that owns a reg-
istered copyright of a test, or is li-
censed by the copyright holder to sell
or distribute a test.

(Authority: 20 U.S.C. 1091(d))

§ 668.143 Approval of State tests or as-
sessments.

(a) The Secretary approves tests or
other assessments submitted by a
State that the State uses to measure a
student’s skills and abilities for the
purpose of determining whether the
student has the skills and abilities the
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State expects of a high school graduate
in that State.

(b) The Secretary approves passing
scores or other methods of evaluation
established by the State for each test
or assessment described in paragraph
(a) of this section.

(c) If the Secretary approves a
State’s tests and assessments and the
passing scores on those tests and as-
sessments under paragraphs (a) and (b)
of this section, that test or assessment
may be used, for purposes of section
484(d) of the HEA, only for students
who attend eligible institutions lo-
cated in that State.

(d) If a State wishes to have the Sec-
retary approve its tests or assessments
under this section, the State shall—

(1) Submit to the Secretary those
tests and assessments, its passing
scores on those tests and assessments,
and the educational standards those
tests and assessments measure at such
time and in such manner as the Sec-
retary may prescribe;

(2) Provide the Secretary with an ex-
planation of how the tests, assess-
ments, and passing scores are appro-
priate in light of the State’s edu-
cational standards; and

(3) Provide the Secretary with an as-
surance that the tests and assessments
will be administered in an independent,
fair, and secure manner.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61839, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.144 Application for test approval.

Except as provided in § 668.143—
(a) The Secretary only reviews tests

under this subpart that are submitted
by the publisher of that test;

(b) A test publisher that wishes to
have its test approved by the Secretary
under this subpart must submit an ap-
plication to the Secretary at such time
and in such manner as the Secretary
may prescribe. The application shall
contain all the information necessary
for the Secretary to approve the test
under this subpart, including but not
limited to, the information contained
in this section; and

(c) A test publisher shall include with
its application—

(1) A summary of the precise edi-
tions, forms, levels, and (if applicable)
sub-tests and abbreviated tests for
which approval is being sought;

(2) The name, address, and telephone
number of a contact person to whom
the Secretary may address inquiries;

(3) Each edition and form of the test
for which the publisher requests ap-
proval;

(4) The distribution of test scores for
each edition, form, level, sub-test, or
partial battery, for which approval is
sought, that allows the Secretary to
prescribe the passing score for each
test in accordance with § 668.147;

(5) Documentation of test develop-
ment, including a history of the test’s
use;

(6) Norming data and other evidence
used in determining the distribution of
test scores;

(7) Material that defines the content
domains addressed by the test;

(8) For tests first published five years
or more before the date submitted to
the Secretary for review and approval,
documentation of periodic reviews of
the content and specifications of the
test to ensure that the test continues
to reflect secondary school level verbal
and quantitative skills;

(9) If a test has been revised from the
most recent edition approved by the
Secretary, an analysis of the revisions,
including the reasons for the revisions,
the implications of the revisions for
the comparability of scores on the cur-
rent test to scores on the previous test,
and data from validity studies of the
test undertaken subsequent to the revi-
sions;

(10) A description of the manner in
which test-taking time was determined
in relation to the content representa-
tiveness requirements in § 668.146(b)(2),
and an analysis of the effects of time
on performance;

(11) A technical manual that in-
cludes—

(i) An explanation of the method-
ology and procedures for measuring the
reliability of the test;

(ii) Evidence that different forms of
the test, including, if applicable, short
forms, are comparable in reliability;
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(iii) Other evidence demonstrating
that the test permits consistent assess-
ment of individual skill and ability;

(iv) Evidence that the test was
normed using—

(A) Groups that were of sufficient
size to produce defensible standard er-
rors of the mean and were not dis-
proportionately composed of any race
or gender; and

(B) A contemporary population rep-
resentative of persons who are beyond
the usual age of compulsory school at-
tendance in the United States;

(v) Documentation of the level of dif-
ficulty of the test;

(vi) Unambiguous scales and scale
values so that standard errors of meas-
urement can be used to determine sta-
tistically significant differences in per-
formance; and

(vii) Additional guidance on the in-
terpretation of scores resulting from
any modifications of the tests for per-
sons with documented disabilities.

(12) The manual provided to test ad-
ministrators containing procedures and
instructions for test security and ad-
ministration, and the forwarding of
tests to the test publisher;

(13) An analysis of the item-content
of each edition, form, level, and (if ap-
plicable) sub-test to demonstrate com-
pliance with the required secondary
school level criterion specified in
§ 668.146(b);

(14) For performance-based tests or
tests containing performance-based
sections, a description of the training
or certification required of test admin-
istrators and scorers by the test pub-
lisher;

(15) A description of retesting proce-
dures and the analysis upon which the
criteria for retesting are based; and

(16) Other evidence establishing the
test’s compliance with the criteria for
approval of tests as provided in
§ 668.146.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61839, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.145 Test approval procedures.

Except as provided in § 668.143—

(a)(1) When the Secretary receives a
complete application from a test pub-
lisher, the Secretary selects experts in
the field of educational testing and as-
sessment, who possess appropriate ad-
vanced degrees and experience in test
development or psychometric research,
to determine whether the test meets
the requirements for test approval con-
tained in §§ 668.146, 668.147, 668.148, or
668.149, as appropriate, and to advise
the Secretary of their determinations;

(2) If the test involves a language
other than English, the Secretary se-
lects at least one individual described
in paragraph (a)(1) of this section who
is fluent in the language in which the
test is written to advise the Secretary
on whether the test meets the addi-
tional criteria, provisions, and condi-
tions for test approval contained in
§§ 668.148 and 668.149;

(b) The Secretary determines wheth-
er the test publisher’s test meets the
criteria and requirements for approval
after taking the advice of the experts
into account;

(c)(1) If the Secretary determines
that a test satisfies the criteria and re-
quirements for test approval, the Sec-
retary notifies the test publisher of the
Secretary’s decision, and publishes the
name of the test and the passing scores
in the FEDERAL REGISTER.

(2) If the Secretary determines that a
test does not satisfy the criteria and
requirements for test approval, the
Secretary notifies the test publisher of
the Secretary’s decision, and the rea-
sons why the test did not meet those
criteria and requirements.

(3) The test publisher may request
that the Secretary reevaluate the Sec-
retary’s decision. Such a request must
be accompanied by—

(i) Documentation and information
that address the reasons for the non-
approval of the test; and

(ii) An analysis of why the informa-
tion and documentation submitted
meet the criteria and requirements for
test approval notwithstanding the Sec-
retary’s earlier decision to the con-
trary.

(d)(1) The Secretary approves a test
for a period not to exceed five years
from the date of the Secretary’s writ-
ten notice to the test publisher.
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(2) The Secretary extends the ap-
proval period of a test to include the
period of review if the test publisher
re-submits the test for review and ap-
proval under § 668.144 at least six
months before the date on which the
test approval is scheduled to expire;

(e) The approval of a test may be
withdrawn if the Secretary determines
that the publisher violated any terms
of the agreement described in § 668.150,
or that the information the publisher
submitted as a basis for approval of the
test was inaccurate;

(f) If the Secretary revokes approval
of a previously approved test, the Sec-
retary publishes a notice of that rev-
ocation in the FEDERAL REGISTER. The
revocation becomes effective 120 days
from the date the notice of revocation
is published in the FEDERAL REGISTER;
and

(g) For test batteries that contain
multiple sub-tests measuring content
domains other than verbal and quan-
titative domains, the Secretary re-
views only those subtests covering
verbal and quantitative domains.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61840, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.146 Criteria for approving tests.
Except as provided in § 668.143—
(a) Except as provided in § 668.148, the

Secretary approves a test under this
subpart if the test meets the criteria
set forth in paragraph (b) of this sec-
tion and the test publisher satisfies the
requirements set forth in paragraph (c)
of this section;

(b) To be approved under this sub-
part, a test shall—

(1) Assess secondary school level
basic verbal and quantitative skills and
general learned abilities;

(2) Sample the major content do-
mains of secondary school level verbal
and quantitative skills with sufficient
numbers of questions to—

(i) Adequately represent each do-
main; and

(ii) Permit meaningful analyses of
item-level performance by students
who are representative of the contem-
porary population beyond the age of

compulsory school attendance and
have earned a high school diploma;

(3) Require appropriate test-taking
time to permit adequate sampling of
the major content domains described in
paragraph (a)(2) of this section;

(4) Have all forms (including short
forms) comparable in reliability;

(5) If the test is revised, have new
scales, scale values, and scores that are
demonstrably comparable to the old
scales, scale values, and scores; and

(6) Meet all primary and applicable
conditional and secondary standards
for test construction provided in the
1985 edition of the Standards for Edu-
cational and Psychological Testing, with
amendments dated June 2, 1989, pre-
pared by a joint committee of the
American Educational Research Asso-
ciation, the American Psychological
Association, and the National Council
on Measurement in Education incor-
porated by reference in this section. In-
corporation by reference of this docu-
ment has been approved by the Direc-
tor of the Office of the Federal Register
pursuant to the Director’s authority
under 5 U.S.C. 552(a) and 1 CFR part 51.
The incorporated document is on file at
the Department of Education, Office of
Postsecondary Education, Room 4318,
ROB–3, 600 Independence Avenue, S.W.,
Washington, D.C. 20202 and at the Of-
fice of the Federal Register, 800 North
Capitol Street, N.W., Suite 700, Wash-
ington, DC. The standards may be ob-
tained from the American Psycho-
logical Association, Inc., 750 First
Street, N.W., Washington, DC 20026.

(7) Have publisher’s guidelines for re-
testing, including time between test-
taking, be based on empirical analyses
that are part of the studies of test reli-
ability; and

(c) In order for a test to be approved
under this subpart, a test publisher
shall—

(1) Include in the test booklet or
package—

(i) Clear, specific, and complete in-
structions for test administration, in-
cluding information for test takers on
the purpose, timing, and scoring of the
test; and

(ii) Sample questions representative
of the content and average difficulty of
the test;
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(2) Have two or more secure, equated,
alternate forms of the test;

(3) Except as provided in §§ 668.148 and
668.149, provide tables of distributions
of test scores which clearly indicate
the mean score and standard deviation
for high school graduates who have
taken the test within three years prior
to the date on that the test is sub-
mitted to the Secretary for approval
under § 668.144;

(4) Norm the test with—
(i) Groups that were of sufficient size

to produce defensible standard errors of
the mean and were not disproportion-
ately composed of any race or gender;
and

(ii) A contemporary population rep-
resentative of persons who are beyond
the usual age of compulsory school at-
tendance in the United States; and

(5) If test batteries include sub-tests
assessing different verbal and/or quan-
titative skills, a distribution of test
scores as described in paragraph (c)(3)
of this section that allows the Sec-
retary to prescribe either—

(i) A passing score for each sub-test;
or

(ii) One composite passing score for
verbal skills and one composite passing
score for quantitative skills.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61840, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.147 Passing scores.
Except as provided in §§ 668.143,

668.148 and 668.149, to demonstrate that
a test taker has the ability to benefit
from the education and training of-
fered, the Secretary specifies that the
passing score on each approved test is
one standard deviation below the mean
for students with high school diplomas
who have taken the test within three
years before the date on which the test
is submitted to the Secretary for ap-
proval.

(Authority; 20 U.S.C. 1091(d))

§ 668.148 Additional criteria for the ap-
proval of certain tests.

Except as provided in § 668.143—
(a) In addition to satisfying the cri-

teria in § 668.146, to be approved by the

Secretary, a test or a test publisher
must meet the following criteria, if ap-
plicable:

(1) In the case of a test that is per-
formance-based, or includes perform-
ance-based sections, for measuring
writing, speaking, listening, or quan-
titative problem-solving skills, the test
publisher must provide—

(i) A minimum of four parallel forms
of the test; and

(ii) A description of the training pro-
vided to test administrators, and the
criteria under which trained individ-
uals are certified to administer and
score the test.

(2) In the case of a test developed for
a non-native speaker of English who is
enrolled in a program that is taught in
his or her native language, the test
must be—

(i) Linguistically accurate and cul-
turally sensitive to the population for
which the test is designed, regardless
of the language in which the test is
written;

(ii) Supported by documentation de-
tailing the development of normative
data;

(iii) If translated from an English
version, supported by documentation of
procedures to determine its reliability
and validity with reference to the pop-
ulation for which the translated test
was designed;

(iv) Developed in accordance with
guidelines provided in the 1985 edition
of the ‘‘Testing Linguistic Minorities’’
section of the Standards for Educational
and Psychological Testing, with amend-
ments dated June 2, 1989, prepared by a
joint committee of the American Edu-
cational Research Association, the
American Psychological Association,
and the National Council on Measure-
ment in Education incorporated by ref-
erence in this section. Incorporation by
reference of this document has been ap-
proved by the Director of the Office of
the Federal Register pursuant to the
Director’s authority under 5 U.S.C.
552(a) and 1 CFR part 51. The incor-
porated document is on file at the De-
partment of Education, Office of Post-
secondary Education, Room 4318, ROB–
3, 600 Independence Avenue, S.W.,
Washington, D.C. 20202 and at the Of-
fice of the Federal Register, 800 North
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Capitol Street, N.W., Suite 700, Wash-
ington, DC. The standards may be ob-
tained from the American Psycho-
logical Association, Inc., 750 First
Street, N.W., Washington, DC 20026;
and

(v)(A) If the test is in Spanish, ac-
companied by a distribution of test
scores that clearly indicates the mean
score and standard deviation for Span-
ish-speaking students with high school
diplomas who have taken the test with-
in 5 years before the date on which the
test is submitted to the Secretary for
approval; and

(B) If the test is in a language other
than Spanish, accompanied by a rec-
ommendation for a provisional passing
score based upon performance of a sam-
ple of test takers representative of the
intended population and large enough
to produce stable norms.

(3) In the case of a test that is modi-
fied for use for persons with disabil-
ities, the test publisher must—

(i) Follow guidelines provided in the
‘‘Testing People Who Have Handi-
capping Conditions’’ section of the
Standards for Educational and Psycho-
logical Testing;

(ii) Provide documentation of the ap-
propriateness and feasibility of the
modifications relevant to test perform-
ance; and

(iii) Recommend passing score(s)
based on the previous performance of
test-takers.

(4) In the case of a computer-based
test, the test publisher must—

(i) Provide documentation to the
Secretary that the test complies with
the basic principles of test construc-
tion and standards of reliability and
validity as promulgated in the Stand-
ards for Educational and Psychological
Testing, as well as specific guidelines
set forth in the American Psycho-
logical Association’s Guidelines for
Computer-based Tests and Interpretations
(1986);

(ii) Provide test administrators with
instructions for familiarizing test tak-
ers with computer hardware prior to
test-taking; and

(iii) Provide two or more parallel,
equated forms of the test, or, if parallel
forms are generated from an item pool,
provide documentation of the methods

of item selection for alternate forms;
and

(b) If a test is designed solely to
measure the English language com-
petence of non-native speakers of
English—

(1) The test must meet the criteria
set forth in § 668.146(b)(6), and § 668.146
(c)(1), (c)(2), and (c)(4); and

(2) The test publisher must rec-
ommend a passing score based on the
mean score of test takers beyond the
age of compulsory school attendance
who entered U.S. high school equiva-
lency programs, formal training pro-
grams, or bilingual vocational pro-
grams.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61841, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.149 Special provisions for the ap-
proval of assessment procedures for
special populations for whom no
tests are reasonably available.

If no test is reasonably available for
persons with disabilities or students
whose native language is not English
and who are not fluent in English, so
that no test can be approved under
§§ 668.146 or 668.148 for these students,
the following procedures apply:

(a) Persons with disabilities. (1) The
Secretary considers a modified test or
testing procedure, or instrument that
has been scientifically developed spe-
cifically for the purpose of evaluating
the ability to benefit from postsec-
ondary training or education of dis-
abled students to be an approved test
for purposes of this subpart provided
that the testing procedure or instru-
ment measures both basic verbal and
quantitative skills at the secondary
school level.

(2) The Secretary considers the pass-
ing scores for these testing procedures
or instruments to be those rec-
ommended by the test developer, pro-
vided that the test administrator—

(i) Uses those procedures or instru-
ments;

(ii) Maintains appropriate docu-
mentation, including a description of
the procedures or instruments, their
content domains, technical properties,
and scoring procedures; and
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(iii) Observes recommended passing
scores.

(b) Students whose native language is
not English. The Secretary considers a
test in a student’s native language for
a student whose native language is not
English to be an approved test under
this subpart if—

(1) The Secretary has not approved
any test in that native language;

(2) The test was not previously re-
jected for approval by the Secretary;

(3) The test measures both basic
verbal and quantitative skills at the
secondary school level; and

(4) The passing scores and the meth-
ods for determining the passing scores
are fully documented.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61841, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.150 Agreement between the Sec-
retary and a test publisher.

(a) If the Secretary approves a test
under this subpart, the test publisher
must enter into an agreement with the
Secretary that contains the provisions
set forth in paragraph (b) of this sec-
tion before an institution may use the
test to determine a student’s eligibility
for Title IV, HEA program funds.

(b) The agreement between a test
publisher and the Secretary provides
that the test publisher shall—

(1) Allow only test administrators
that it certifies to give its test;

(2) Certify test administrators who
have—

(i) The necessary training, knowl-
edge, and skill to test students in ac-
cordance with the test publisher’s test-
ing requirements; and

(ii) The ability and facilities to keep
its test secure against disclosure or re-
lease;

(3) Decertify a test administrator for
a period that coincides with the period
for which the publisher’s test is ap-
proved if the test publisher finds that
the test administrator—

(i) Has repeatedly failed to give its
test in accordance with the publisher’s
instructions;

(ii) Has not kept the test secure;

(iii) Has compromised the integrity
of the testing process; or

(iv) Has given the test in violation of
the provisions contained in § 668.151;

(4) Score a test answer sheet that it
receives from a test administrator;

(5) If a computer-based test, provide
the test administrator with software
that will:

(i) Immediately generate a score re-
port for each test taker;

(ii) Allow the test administrator to
send to the test publisher a secure
write-protected diskette copy of the
test taker’s performance on each test
item and the test taker’s test scores;
and

(iii) Prohibit any changes in test
taker responses or test scores.

(6) Promptly send to the student and
the institution the student indicated
he or she is attending or scheduled to
attend a notice stating the student’s
score for the test and whether or not
the student passed the test;

(7) Keep for a period of three years
each test answer sheet or electronic
record forwarded for scoring and all
other documents forwarded by the test
administrator with regard to the test;

(8) Three years after the date the
Secretary approves the test and for
each subsequent three-year period,
analyze the test scores of students to
determine whether the test scores
produce any irregular pattern that
raises an inference that the tests were
not being properly administered, and
provide the Secretary with a copy of
this analysis; and

(9) Upon request, give the Secretary,
a guaranty agency, or an accrediting
agency access to test records or other
documents related to an audit, inves-
tigation, or program review of the in-
stitution, test publisher, or test admin-
istrator.

(c)(1) The Secretary may terminate
an agreement with a test publisher if
the test publisher fails to carry out the
terms of the agreement described in
paragraph (b) of this section.

(2) Before terminating the agree-
ment, the Secretary gives the test pub-
lisher the opportunity to show that it
has not failed to carry out the terms of
its agreement.

(3) If the Secretary terminates an
agreement with a test publisher under
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this section, the Secretary notifies in-
stitutions through publication in the
FEDERAL REGISTER when they may no
longer use the publisher’s test(s) for
purposes of determining a student’s eli-
gibility for Title IV, HEA program
funds.

(Approved by the Office of Management and
Budget under control number 1840–0627)

(Authority: 20 U.S.C. 1091(d))

[60 FR 61842, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.151 Administration of tests.
(a)(1) To establish a student’s eligi-

bility for Title IV, HEA program funds
under this subpart, if a student has not
passed an approved state test, under
§ 668.143, an institution must select a
certified test administrator to give an
approved test.

(2) An institution may use the results
of an approved test to determine a stu-
dent’s eligibility to receive Title IV,
HEA programs funds if the test was
independently administered and prop-
erly administered.

(b) The Secretary considers that a
test is independently administered if
the test is—

(1) Given at an assessment center by
a test administrator who is an em-
ployee of the center; or

(2) Given by a test administrator
who—

(i) Has no current or prior financial
or ownership interest in the institu-
tion, its affiliates, or its parent cor-
poration, other than the interest ob-
tained through its agreement to ad-
minister the test, and has no control-
ling interest in any other educational
institution;

(ii) Is not a current or former em-
ployee of or consultant to the institu-
tion, its affiliates, or its parent cor-
poration, a person in control of another
institution, or a member of the family
of any of these individuals;

(iii) Is not a current or former mem-
ber of the board of directors, a current
or former employee of or a consultant
to a member of the board of directors,
chief executive officer, chief financial
officer of the institution or its parent
corporation or at any other institu-
tion, or a member of the family of any
of the above individuals; and

(iv) Is not a current or former stu-
dent of the institution.

(c) The Secretary considers that a
test is not independently administered
if an institution—

(1) Compromises test security or test-
ing procedures;

(2) Pays a test administrator a bonus,
commission, or any other incentive
based upon the test scores or pass rates
of its students who take the test;

(3) Otherwise interferes with the test
administrator’s independence or test
administration.

(d) The Secretary considers that a
test is properly administered if the test
administrator—

(1) Is certified by the test publisher
to give the publisher’s test;

(2) Administers the test in accord-
ance with instructions provided by the
test publisher, and in a manner that
ensures the integrity and security of
the test;

(3) Makes the test available only to a
test-taker, and then only during a reg-
ularly scheduled test;

(4) Secures the test against disclo-
sure or release;

(5) Submits the completed test to the
test publisher within two business days
after test administration in accordance
with the test publisher’s instructions;
and

(6) Upon request, gives the Secretary,
guaranty agency, licensing agency, ac-
crediting agency, and law enforcement
agencies access to test records or other
documents related to an audit, inves-
tigation, or program review of the in-
stitution, or test publisher.

(e) Except as provided in § 668.152, a
certified test administrator may not
score a test.

(f) A student who fails to pass a test
approved under this subpart may not
retake the same form of the test for
the period prescribed by the test’s pub-
lisher.

(g) An institution shall maintain a
record for each student who took a test
under this subpart of—

(1) The test taken by the student;
(2) The date of the test; and
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(3) The student’s scores as reported
by the test publisher, assessment cen-
ter, or State.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: U.S.C. 1091(d))

[60 FR 61842, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.152 Administration of tests by as-
sessment centers.

(a)(1) If a test is given by an assess-
ment center, the assessment center
shall properly administer the test as
described in § 668.151(d).

(2) [Reserved]
(b)(1) Unless an agreement between a

test publisher and an assessment cen-
ter indicates otherwise, an assessment
center scores the tests it gives and
promptly notifies the institution and
the student of the student’s score on
the test and whether the student
passed the test.

(2) If the assessment center scores
the test, it must provide annually to
the test publisher—

(i) All copies of completed tests; or
(ii) A report listing all test-takers’

scores and institutions to which the
scores were sent.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: U.S.C. 1091(d))

[60 FR 61843, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.153 Administration of tests for
students whose native language is
not English or for persons with dis-
abilities.

Except as provided in § 668.143—
(a) Students whose native language is

not English. For a student whose native
language is not English and who is not
fluent in English, the institution shall
use the following tests, as applicable:

(1) If the student is enrolled in a pro-
gram conducted entirely in his or her
native language, the student must take
a test approved under §§ 668.146 and
668.148(a)(2), or 668.149(b).

(2) If the student is enrolled in a pro-
gram that is taught in English with an
ESL component, and the student is en-
rolled in that program and the ESL
component, the student must take ei-
ther an ESL test approved under

§ 668.148(b), or a test in the student’s
native language approved under
§§ 668.146, 668.148 or 668.149.

(3) If the student is enrolled in a pro-
gram that is taught in English without
an ESL component, or the student does
not enroll in the ESL component if the
institution offers such a component,
the student must take a test in English
approved under § 668.146.

(4) If the student enrolls in an ESL
program, the student must take an
ESL test approved under § 668.148(b);
and

(b) Persons with disabilities. (1) An in-
stitution shall use a test described in
§ 668.148(a)(3) or 668.149(a) for a student
with a documented impairment who
has neither a high school diploma nor
its equivalent and who is applying for
Title IV, HEA program funds.

(2) The test must reflect the stu-
dent’s skills and general learned abili-
ties rather than reflect the student’s
impairment.

(3) The institution shall document
that a student is disabled and unable to
be evaluated by the use of a conven-
tional test from the list of tests ap-
proved by the Secretary.

(4) Documentation of a student’s im-
pairment may be satisfied by—

(i) A written determination, includ-
ing a diagnosis and recommended test-
ing accommodations, by a licensed psy-
chologist or medical physician; or

(ii) A record of such a determination
by an elementary or secondary school
or a vocational rehabilitation agency,
including a diagnosis and rec-
ommended testing accommodations.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: U.S.C. 1091(d))

[60 FR 61843, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

§ 668.154 Institutional accountability.
An institution shall be liable for the

Title IV, HEA program funds disbursed
to a student whose eligibility is deter-
mined under this subpart only if the in-
stitution—

(a) Used a test administrator who
was not independent of the institution
at the time the test was given;

(b) Compromises the testing process
in any way; or
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(c) Is unable to document that the
student received a passing score on an
approved test.

(Authority: U.S.C. 1091(d))

§ 668.155 Transitional rule for the
1996–97 award year.

(a) Notwithstanding any other provi-
sion of this part, an institution may
continue to base an eligibility deter-
mination under section 484(d) of the
HEA for a student on a test that was
an approved test as of June 30, 1996, and
the passing score on that test, until 60
days after the Secretary publishes in
the FEDERAL REGISTER the name of an
approved test and the passing score on
that test that is appropriate for that
student.

(b) If an institution properly based a
student’s eligibility determination for
purposes of section 484(d) of the HEA
on a test and passing score that was in
effect on June 30, 1996, the institution
does not have to redetermine the stu-
dent’s eligibility based upon a test and
passing score that was approved under
§§ 668.143 through 668.149.

(Authority: U.S.C. 1091(d))

§ 668.156 Approved State process.

(a)(1) A State that wishes the Sec-
retary to consider its State process as
an alternative to achieving a passing
score on an approved, independently
administered test for the purpose of de-
termining a student’s eligibility for
Title IV, HEA program funds must
apply to the Secretary for approval of
that process.

(2) To be an approved State process,
the State process does not have to in-
clude all the institutions located in
that State, but must indicate which in-
stitutions are included.

(b) The Secretary approves a State’s
process if—

(1) The State administering the proc-
ess can demonstrate that the students
it admits under that process without a
high school diploma or its equivalent,
who enroll in participating institutions
have a success rate as determined
under paragraph (h) of this section that
is within 95 percent of the success rate
of students with high school diplomas;
and

(2) The State’s process satisfies the
requirements contained in paragraphs
(c) and (d) of this section.

(c) A State process must require in-
stitutions participating in the process
to provide each student they admit
without a high school diploma or its
recognized equivalent with the fol-
lowing services—

(1) Orientation regarding the institu-
tion’s academic standards and require-
ments, and student rights;

(2) Assessment of each student’s ex-
isting capabilities through means other
than a single standardized test;

(3) Tutoring in basic verbal and quan-
titative skills, if appropriate;

(4) Assistance in developing edu-
cational goals;

(5) Counseling, including counseling
regarding the appropriate class level
for that student given the student’s in-
dividual’s capabilities; and

(6) Follow-up by teachers and coun-
selors regarding the student’s class-
room performance and satisfactory
progress toward program completion.

(d) A State process must—
(1) Monitor on an annual basis each

participating institution’s compliance
with the requirements and standards
contained in the State’s process;

(2) Require corrective action if an in-
stitution is found to be in noncompli-
ance with the State process require-
ments; and

(3) Terminate an institution from the
State process if the institution refuses
or fails to comply with the State proc-
ess requirements.

(e)(1) The Secretary responds to a
State’s request for approval of its
State’s process within six months after
the Secretary’s receipt of that request.
If the Secretary does not respond by
the end of six months, the State’s proc-
ess becomes effective.

(2) An approved State process be-
comes effective for purposes of deter-
mining student eligibility for Title IV,
HEA program funds under this subpart
six months after the date on which the
State submits the process to the Sec-
retary for approval, if the Secretary
approves, or does not disapprove, the
process during that six month period.

(f) The Secretary approves a State
process for a period not to exceed five
years.
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(g)(1) The Secretary withdraws ap-
proval of a State process if the Sec-
retary determines that the State proc-
ess violated any terms of this section
or that the information that the State
submitted as a basis for approval of the
State process was inaccurate.

(2) The Secretary provides a State
with the opportunity to contest a find-
ing that the State process violated any
terms of this section or that the infor-
mation that the State submitted as a
basis for approval of the State process
was inaccurate.

(h) The State shall calculate the suc-
cess rates as referenced in paragraph
(b) of this section by—

(1) Determining the number of stu-
dents with high school diplomas who,
during the applicable award year de-
scribed in paragraph (i) of this section,
enrolled in participating institutions
and—

(i) Successfully completed education
or training programs;

(ii) Remained enrolled in education
or training programs at the end of that
award year; or

(iii) Successfully transferred to and
remained enrolled in another institu-
tion at the end of that award year;

(2) Determining the number of stu-
dents with high school diplomas who
enrolled in education or training pro-
grams in participating institutions
during that award year;

(3) Determining the number of stu-
dents calculated in paragraph (h)(2) of
this section who remained enrolled
after subtracting the number of stu-
dents who subsequently withdrew or
were expelled from participating insti-
tutions and received a 100 percent re-
fund of their tuition under the institu-
tions’ refund policies;

(4) Dividing the number of students
determined in paragraph (h)(1) of this
section by the number of students de-
termined in paragraph (h)(3) of this
section;

(5) Making the calculations described
in paragraphs (h)(1) through (h)(4) of
this section for students without a
high school diploma or its recognized
equivalent who enrolled in partici-
pating institutions.

(i) For purposes of paragraph (h) of
this section, the applicable award year
is the latest complete award year for

which information is available that im-
mediately precedes the date on which
the State requests the Secretary to ap-
prove its State process, except that the
award year selected must be one of the
latest two completed award years pre-
ceding that application date.

(Approved by the Office of Management and
Budget under control number 1840–0627).

(Authority: 20 U.S.C. 1091(d))

[60 FR 61843, Dec. 1, 1995, as amended at 61
FR 31035, June 19, 1996]

Subpart K—Cash Management

SOURCE: 61 FR 60603, Nov. 29, 1996, unless
otherwise noted.

§ 668.161 Scope and purpose.
(a) General. (1) This subpart estab-

lishes the rules and procedures under
which a participating institution re-
quests, maintains, disburses, and oth-
erwise manages title IV, HEA program
funds. This subpart is intended to—

(i) Promote sound cash management
of title IV, HEA program funds by an
institution;

(ii) Minimize the financing costs to
the Federal Government of making
title IV, HEA program funds available
to a student or an institution; and

(iii) Minimize the costs that accrue
to a student under a title IV, HEA loan
program.

(2) The rules and procedures that
apply to an institution under this sub-
part also apply to a third-party
servicer.

(3) As used in this subpart—
(i) The title IV, HEA programs in-

clude only the Federal Pell Grant,
FSEOG, Federal Perkins Loan, FWS,
Direct Loan, and FFEL programs;

(ii) The term ‘‘parent’’ means a par-
ent borrower under the PLUS pro-
grams;

(iii) With regard to the FFEL Pro-
grams, the term ‘‘disburse’’ means the
same as deliver loan proceeds under 34
CFR part 682 of the FFEL Program reg-
ulations; and

(iv) A day is a calendar day unless
otherwise specified.

(4) FWS Program. An institution must
follow the disbursement procedures in
34 CFR 675.16 for paying a student his
or her wages under the FWS Program
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instead of the disbursement procedures
and requirements under this subpart.

(b) Federal interest in title IV, HEA
program funds. Except for funds re-
ceived by an institution for adminis-
trative expenses and for funds used for
the Job Location and Development
Program under the FWS Programs,
funds received by an institution under
the title IV, HEA programs are held in
trust for the intended student bene-
ficiaries and the Secretary. FFEL pro-
gram funds are also held in trust for
the lenders and guaranty agencies, in
addition to the student beneficiaries
and the Secretary, under 34 CFR
682.207. The institution, as a trustee of
Federal funds, may not use or hypoth-
ecate (i.e., use as collateral) title IV,
HEA program funds for any other pur-
pose.

(Authority: 20 U.S.C. 1094)

§ 668.162 Requesting funds.

(a) General. (1) The Secretary has sole
discretion to determine the method
under which the Secretary provides
title IV, HEA program funds to an in-
stitution. In accordance with proce-
dures established by the Secretary, the
Secretary may provide funds to an in-
stitution under the advance, reim-
bursement, just-in-time, or cash moni-
toring payment methods.

(2) Each time an institution requests
funds from the Secretary, the institu-
tion must identify the amount of funds
requested by program and fiscal year
designation that the Secretary as-
signed to the authorization for those
funds.

(b) Advance payment method. Under
the advance payment method—

(1) An institution submits a request
for funds to the Secretary. The institu-
tion’s request for funds may not exceed
the amount of funds the institution
needs immediately for disbursements
the institution has made or will make
to eligible students and parents;

(2) If the Secretary accepts that re-
quest, the Secretary initiates an elec-
tronic funds transfer (EFT) of that
amount to a bank account designated
by the institution; and

(3) The institution must disburse the
funds requested as soon as administra-
tively feasible but no later than three

business days following the date the in-
stitution received those funds.

(c) Just-in-time payment method. Under
the just-in-time payment method—

(1) For each student or parent that
an institution determines is eligible for
title IV, HEA program funds, the insti-
tution transmits electronically to the
Secretary, within a timeframe estab-
lished by the Secretary, records that
contain program award information for
that student or parent. As part of those
records, the institution reports the
date and amount of the disbursements
that it will make or has made to that
student or that student’s parent;

(2) For each record the Secretary ac-
cepts for a student or parent, the Sec-
retary provides by EFT the cor-
responding disbursement amount to
the institution on or before the date re-
ported by the institution for that dis-
bursement;

(3) When the institution receives the
funds for each record accepted by the
Secretary, the institution may dis-
burse those funds based on its deter-
mination at the time the institution
transmitted that record to the Sec-
retary that the student is eligible for
that disbursement; and

(4) The institution must report any
adjustment to a previously accepted
record within the time established by
the Secretary in a notice published in
the FEDERAL REGISTER.

(d) Reimbursement payment method.
Under the reimbursement payment
method—

(1) An institution must first make
disbursements to students and parents
for the amount of funds those students
and parents are eligible to receive
under the Federal Pell Grant, Direct
Loan, and campus-based programs be-
fore the institution may seek reim-
bursement from the Secretary for
those disbursements. The Secretary
considers an institution to have made a
disbursement if the institution has ei-
ther credited a student’s account or
paid a student or parent directly with
its own funds;

(2) An institution seeks reimburse-
ment by submitting to the Secretary a
request for funds that does not exceed
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the amount of the actual disburse-
ments the institution has made to stu-
dents and parents included in that re-
quest;

(3) As part of the institution’s reim-
bursement request, the Secretary re-
quires the institution to—

(i) Identify the students for whom re-
imbursement is sought; and

(ii) Submit to the Secretary or entity
approved by the Secretary documenta-
tion that shows that each student and
parent included in the request was eli-
gible to receive and has received the
title IV, HEA program funds for which
reimbursement is sought; and

(4) The Secretary approves the
amount of the institution’s reimburse-
ment request for a student or parent
and pays the institution that amount,
if the Secretary determines with re-
gard to that student or parent that the
institution—

(i) Accurately determined the stu-
dent’s eligibility for title IV, HEA pro-
gram funds;

(ii) Accurately determined the
amount of title IV, HEA program funds
paid to the student or parent; and

(iii) Submitted the documentation
required under paragraph (d)(3) of this
section.

(e) Cash monitoring payment method.
Under the cash monitoring payment
method, the Secretary provides title
IV, HEA program funds to an institu-
tion under the provisions described in
paragraph (e)(1) or (e)(2) of this section.
Under either paragraph (e)(1) or (e)(2)
of this section, an institution must
first make disbursements to students
and parents for the amount of title IV,
HEA program funds that those stu-
dents and parents are eligible to re-
ceive, before the institution—

(1) Submits a request for funds under
the provisions of the advance payment
ethod described in paragraph (b) of this
section, except that the institution’s
request may not exceed the amount of
the actual disbursements the institu-
tion made to the students and parents
included in that request; or

(2) Seeks reimbursement for those
disbursements under the provisions of
the reimbursement payment method
described in paragraph (d) of this sec-
tion, except that the Secretary may
modify the documentation require-

ments and review procedures used to
approve the reimbursement request.

(Authority: 20 U.S.C. 1094)

[61 FR 60603, Nov. 29, 1996, as amended at 62
FR 62876, Nov. 25, 1997]

§ 668.163 Maintaining and accounting
for funds.

(a)(1) Bank or investment account. An
institution must maintain title IV,
HEA program funds in a bank or in-
vestment account that is Federally in-
sured or secured by collateral of value
reasonably equivalent to the amount of
those funds.

(2) For each bank or investment ac-
count that includes title IV, HEA pro-
gram funds, an institution must clear-
ly identify that title IV, HEA program
funds are maintained in that account
by—

(i) Including in the name of each ac-
count the phrase ‘‘Federal Funds’’; or

(ii)(A) Notifying the bank or invest-
ment company of the accounts that
contain title IV, HEA program funds
and retaining a record of that notice;
and

(B) Except for a public institution,
filing with the appropriate State or
municipal government entity a UCC–1
statement disclosing that the account
contains Federal funds and maintain-
ing a copy of that statement.

(b) Separate bank account. The Sec-
retary may require an institution to
maintain title IV, HEA program funds
in a separate bank or investment ac-
count that contains no other funds if
the Secretary determines that the in-
stitution failed to comply with—

(1) The requirements in this subpart;
(2) The recordkeeping and reporting

requirements in subpart B of this part;
or

(3) Applicable program regulations.
(c) Interest-bearing or investment ac-

count. (1) An institution must maintain
the Fund described in § 674.8(a) of the
Federal Perkins Loan Program regula-
tions in an interest-bearing bank ac-
count or investment account con-
sisting predominately of low-risk, in-
come-producing securities, such as ob-
ligations issued or guaranteed by the
United States. Interest or income
earned on Fund proceeds are retained
by the institution as part of the Fund.
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(2) Except as provided in paragraph
(c)(3) of this section, an institution
must maintain Direct Loan, Federal
Pell Grant, FSEOG, and FWS program
funds in an interest-bearing bank ac-
count or an investment account as de-
scribed in paragraph (c)(1) of this sec-
tion.

(3) An institution does not have to
maintain Direct Loan, Federal Pell
Grant, FSEOG, and FWS program
funds in an interest-bearing bank ac-
count or an investment account for an
award year if—

(i) The institution drew down less
than a total of $3 million of those funds
in the prior award year and anticipates
that it will not draw down more than
that amount in the current award year;

(ii) The institution demonstrates by
its cash management practices that it
will not earn over $250 on those funds
during the award year; or

(iii) The institution requests those
funds from the Secretary under the
just-in-time payment method.

(4) If an institution maintains Direct
Loan, Federal Pell Grant, FSEOG, and
FWS program funds in an interest-
bearing or investment account, the in-
stitution may keep the initial $250 it
earns on those funds during an award
year. By June 30 of that award year,
the institution must remit to the Sec-
retary any earnings over $250.

(d) Accounting and internal control sys-
tems and financial records. (1) An insti-
tution must maintain accounting and
internal control systems that—

(i) Identify the cash balance of the
funds of each title IV, HEA program
that are included in the institution’s
bank or investment account as readily
as if those program funds were main-
tained in a separate account; and

(ii) Identify the earnings on title IV,
HEA program funds maintained in the
institution’s bank or investment ac-
count.

(2) An institution must maintain its
financial records in accordance with
the provisions under § 668.24.

(e) Standard of conduct. An institu-
tion must exercise the level of care and
diligence required of a fiduciary with
regard to maintaining and investing
title IV, HEA program funds.

(Authority: 20 U.S.C. 1094)

§ 668.164 Disbursing funds.

(a) Disbursement. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, an institution makes a disburse-
ment of title IV, HEA program funds
on the date that the institution credits
a student’s account at the institution
or pays a student or parent directly
with—

(i) Funds received from the Sec-
retary;

(ii) Funds received from a lender
under the FFEL Programs; or

(iii) Institutional funds used in ad-
vance of receiving title IV, HEA pro-
gram funds.

(2) If, earlier than 10 days before the
first day of classes of a payment pe-
riod, or for a student subject to the re-
quirements of § 682.604(c)(5) or
§ 685.303(b)(4) earlier than 30 days after
the first day of the payment period, an
institution credits a student’s institu-
tional account with institutional funds
in advance of receiving title IV, HEA
program funds, the Secretary considers
that the institution makes that dis-
bursement on the 10th day before the
first day of classes, or the 30th day
after the beginning of the payment pe-
riod for a student subject to the re-
quirements of § 682.604(c)(5) or
§ 685.303(b)(4).

(b) Disbursements by payment period.
(1) Except as provided in paragraph
(b)(2) of this section, an institution
must disburse title IV, HEA program
funds on a payment period basis. Ex-
cept as provided in paragraph (g) of
this section, an institution may dis-
burse title IV, HEA program funds to a
student or parent for a payment period
only if the student is enrolled for class-
es for that payment period and is eligi-
ble to receive those funds.

(2) The provisions of paragraph (b)(1)
of this section do not apply to the dis-
bursement of FWS Program funds.

(3) For a student enrolled in an eligi-
ble program at an institution that
measures academic progress in clock
hours, in determining whether the stu-
dent completes the clock hours in a
payment period, an institution may in-
clude clock hours for which the student
has an excused absence if—

(i) The institution has a written pol-
icy that permits excused absences; and

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00493 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



494

34 CFR Ch. VI (7–1–99 Edition)§ 668.164

(ii) The number of excused absences
under the written policy for purposes
of this paragraph does not exceed the
lesser of—

(A) The policy on excused absences of
the institution’s accrediting agency or,
if the institution has more than one ac-
crediting agency, the agency des-
ignated under 34 CFR part 600.11(b);

(B) The policy on excused absences of
any State agency that licenses the in-
stitution or otherwise legally author-
izes the institution to operate in the
State; or

(C) Ten percent of the clock hours in
the payment period.

(4) For purposes of paragraph (b)(3) of
this section, an ‘‘excused absence’’ is
an absence that a student does not
have to make up.

(c) Direct payments. An institution
pays a student or parent directly by—

(1) Releasing to the student or parent
a check provided by a lender to the in-
stitution under an FFEL Program;

(2) Issuing a check or other instru-
ment payable to and requiring the en-
dorsement or certification of the stu-
dent or parent. An institution issues a
check by—

(i) Releasing or mailing the check to
a student or parent; or

(ii) Notifying the student or parent
that the check is available for imme-
diate pickup;

(3) Initiating an electronic funds
transfer (EFT) to a bank account des-
ignated by the student or parent; or

(4) Dispensing cash for which an in-
stitution obtains a signed receipt from
the student or parent.

(d) Crediting a student’s account at the
institution. (1) Without obtaining the
student’s or parent’s authorization
under § 668.165, an institution may use
title IV, HEA program funds to credit a
student’s account at the institution to
satisfy current charges for—

(i) Tuition and fees;
(ii) Board, if the student contracts

with the institution for board; and
(iii) Room, if the student contracts

with the institution for room.
(2) After obtaining the appropriate

authorization from a student or parent
under § 668.165, the institution may use
title IV, HEA program funds to credit a
student’s account at the institution to
satisfy—

(i) Current charges that are in addi-
tion to the charges described in para-
graph (d)(1) of this section that were
incurred by the student at the institu-
tion for educationally related activi-
ties; and

(ii) Minor prior award year charges if
these charges are less than $100 or if
the payment of these charges does not,
and will not, prevent the student from
paying his or her current educational
costs.

(3) If an institution disburses Direct
Loan Program funds by crediting a stu-
dent’s account at the institution, the
institution must first credit the stu-
dent’s account with those funds to pay
for outstanding current and authorized
charges.

(4) For purposes of this paragraph,
current charges refers to charges as-
sessed the student by the institution
for—

(i) The current award year; or
(ii) The loan period for which an in-

stitution certified or originated a loan
under the FFEL or Direct Loan pro-
grams.

(e) Credit balances. Whenever an insti-
tution disburses title IV, HEA program
funds by crediting a student’s account
and the total amount of all title IV,
HEA program funds credited exceeds
the amount of tuition and fees, room
and board, and other authorized
charges the institution assessed the
student, the institution must pay the
resulting credit balance directly to the
student or parent as soon as possible
but—

(1) No later than 14 days after the
balance occurred if the credit balance
occurred after the first day of class of
a payment period; or

(2) No later than 14 days after the
first day of class of a payment period if
the credit balance occurred on or be-
fore the first day of class of that pay-
ment period.

(f) Early disbursements. Except as pro-
vided under paragraph (f)(3) of this sec-
tion—

(1) If a student is enrolled in a credit-
hour educational program that is of-
fered in semester, trimester, or quarter
academic terms, the earliest an insti-
tution may disburse title IV, HEA pro-
gram funds to a student or parent for
any payment period is 10 days before
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the first day of classes for a payment
period.

(2) If a student is enrolled in a credit-
hour educational program that is not
offered in semester, trimester, or quar-
ter academic terms, or in a clock hour
educational program the earliest an in-
stitution may disburse title IV, HEA
program funds to a student or parent
for any payment period is the later of—

(i) Ten days before the first day of
classes of the payment period; or

(ii) The date the student completed
the previous payment period for which
he or she received title IV, HEA pro-
gram funds, except that this provision
does not apply to the payment of Di-
rect Loan or FFEL program funds
under the conditions described in 34
CFR 685.301 (b)(3)(ii), (b)(5), and (b)(6)
and 34 CFR 682.604 (c)(6)(ii), (c)(7), and
(c)(8), respectively.

(3) The earliest an institution may
disburse the initial installment of a
loan under the Direct Loan or FFEL
programs to a first-year, first-time bor-
rower as described in 34 CFR 682.604(c)
and 34 CFR 685.303(b)(4) is 30 days after
the first day of the student’s program
of study.

(g) Late disbursements—(1) Ineligible
students who may receive a late disburse-
ment. An institution may make a late
disbursement under paragraph (g)(2) of
this section, if the student became in-
eligible solely because—

(i) For purposes of the Direct Loan
and FFEL programs, the student is no
longer enrolled at the institution as at
least a half-time student for the loan
period; and

(ii) For purposes of the Federal Pell
Grant, FSEOG, and Federal Perkins
Loan programs, the student is no
longer enrolled at the institution for
the award year.

(2) Conditions for late disbursements.
An institution may disburse funds
under a title IV, HEA program to an in-
eligible student and to the parent of an
ineligible student as described in para-
graph (g)(1) of this section if, before the
date the student became ineligible—

(i) The institution received a SAR
from the student or an ISIR from the
Secretary and the SAR or ISIR has an
official expected family contribution
calculated by the Secretary; and

(ii)(A) For a Direct Loan Program
loan, the institution created the elec-
tronic origination record for that loan.
An institution may not make a late
second or subsequent disbursement of a
Direct Subsidized or Direct Unsub-
sidized loan unless the student has
graduated or successfully completed
the period of enrollment for which the
loan was intended;

(B) For an FFEL Program loan, the
institution certified an application for
that loan. An institution may not
make a late second or subsequent dis-
bursement of a Stafford loan unless the
student has graduated or successfully
completed the period of enrollment for
which the loan was intended;

(C) For a Direct Loan or FFEL Pro-
gram loan, the student completed the
first 30 days of his or her program of
study if the student was a first-year,
first-time borrower as described in 34
CFR 682.604(c)(5) or 685.303(b)(4);

(D) For a Federal Pell Grant Pro-
gram award, the institution received a
valid SAR from the student or a valid
ISIR from the Secretary; and

(E) For a Federal Perkins Loan Pro-
gram loan or an FSEOG Program
award, the student was awarded a loan
or grant.

(3) Making a late disbursement. If a
student or a parent borrower qualifies
for a late disbursement under para-
graphs (g) (2) and (3) of this section, the
institution—

(i) May make that late disbursement
of title IV, HEA program funds only if
the funds are used to pay for edu-
cational costs that the institution de-
termines the student incurred for the
period in which the student was en-
rolled and eligible; and

(ii) Must make the late disbursement
no later than 90 days after the date
that student becomes ineligible under
paragraph (g)(1) of this section.

(Authority: 20 U.S.C. 1094)

§ 668.165 Notices and authorizations.
(a) Notices. (1) Before an institution

disburses title IV, HEA program funds
for any award year, the institution
must notify a student of the amount of
funds that the student or his or her
parent can expect to receive under each
title IV, HEA program, and how and
when those funds will be disbursed. If
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those funds include Direct Loan or
FFEL Program funds, the notice must
indicate which funds are from sub-
sidized loans and which are from un-
subsidized loans.

(2) If an institution credits a stu-
dent’s account at the institution with
Direct Loan, FFEL, or Federal Perkins
Loan Program funds, the institution
must notify the student, or parent of—

(i) The date and amount of the dis-
bursement;

(ii) The student’s right, or parent’s
right to cancel all or a portion of that
loan or loan disbursement and have the
loan proceeds returned to the holder of
that loan. However, the institution
does not have to provide this informa-
tion with regard to FFEL Program
funds unless the institution received
the loan funds from a lender through
an EFT payment or master check; and

(iii) The procedures and the time by
which the student or parent must no-
tify the institution that he or she wish-
es to cancel the loan or loan disburse-
ment.

(3) The institution must send the no-
tice described in paragraph (a)(2) of
this section—

(i) No earlier than 30 days before and
no later than 30 days after crediting
the student’s account at the institu-
tion; and

(ii) Either in writing or electroni-
cally. If the institution sends the no-
tice electronically, it must require the
recipient of the notice to confirm re-
ceipt of the notice and must maintain
a copy of that confirmation.

(4)(i) A student or parent must in-
form the institution if he or she wishes
to cancel all or a portion of a loan or
loan disbursement.

(ii) The institution must return the
loan proceeds, cancel the loan, or do
both, in accordance with applicable
program regulations if the institution
receives a loan cancellation request ei-
ther—

(A) Within 14 days after the date the
institution sends the notice described
in paragraph (a)(2) of this section; or

(B) If the institution sends the notice
described in paragraph (a)(2) of this
section more than 14 days prior to the
first day of the payment period, by the
first day of the payment period.

(iii) If a student or parent requests a
loan cancellation after the period set
forth in paragraph (a)(4)(ii) of this sec-
tion, the institution may return the
loan proceeds, cancel the loan, or do
both, in accordance with applicable
program regulations.

(5) An institution must inform a stu-
dent or parent in writing or electroni-
cally regarding the outcome of any
cancellation request.

(b) Student or parent authorizations. (1)
If an institution obtains written au-
thorization from a student or parent,
as applicable, the institution may—

(i) Disburse title IV, HEA program
funds to a bank account designated by
the student or parent;

(ii) Use the student’s or parent’s title
IV, HEA program funds to pay for
charges described in § 668.164(d)(2) that
are included in that authorization; and

(iii) Except if prohibited by the Sec-
retary under the reimbursement meth-
od, hold on behalf of the student or
parent any title IV, HEA program
funds that would otherwise be paid di-
rectly to the student or parent under
§ 668.164(e).

(2) In obtaining the student’s or par-
ent’s authorization to perform an ac-
tivity described in paragraph (b)(1) of
this section, an institution—

(i) May not require or coerce the stu-
dent or parent to provide that author-
ization;

(ii) Must allow the student or parent
to cancel or modify that authorization
at any time; and

(iii) Must clearly explain how it will
carry out that activity.

(3) A student or parent may authorize
an institution to carry out the activi-
ties described in paragraph (b)(1) of
this section for the period during which
the student is enrolled at the institu-
tion.

(4)(i) If a student or parent modifies
an authorization, the modification
takes effect on the date the institution
receives the modification notice.

(ii) If a student or parent cancels an
authorization to use title IV, HEA pro-
gram funds to pay for authorized
charges under § 668.164(d)(2), the insti-
tution may use title IV, HEA program
funds to pay only those authorized
charges incurred by the student before
the institution received the notice.
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(iii) If a student or parent cancels an
authorization to hold title IV, HEA
program funds under paragraph
(b)(1)(iii) of this section, the institu-
tion must pay those funds directly to
the student or parent as soon as pos-
sible but no later than 14 days after the
institution receives that notice.

(5) If an institution holds excess stu-
dent funds under paragraph (b)(1)(iii) of
this section, the institution must—

(i) Identify the amount of funds the
institution holds for each student or
parent in a subsidiary ledger account
designed for that purpose;

(ii) Maintain, at all times, cash in its
bank account in an amount at least
equal to the amount of funds the insti-
tution holds for the student; and

(iii) Notwithstanding any authoriza-
tion obtained by the institution under
this paragraph, pay any remaining bal-
ance on loan funds by the end of the
loan period and any remaining other
title IV, HEA program funds by the end
of the last payment period in the award
year for which they were awarded.

(Approved by the Office of Management and
Budget under control number 1840–0697)

(Authority: 20 U.S.C. 1094)

[61 FR 60603, Nov. 29, 1996, as amended at 62
FR 27128, May 16, 1997]

§ 668.166 Excess cash.
(a) General. (1) The Secretary con-

siders excess cash to be any amount of
title IV, HEA program funds, other
than Federal Perkins Loan Program
funds, that an institution does not dis-
burse to students or parents by the end
of the third business day following the
date the institution received those
funds from the Secretary. Except as
provided in paragraph (b) of this sec-
tion, an institution must return
promptly to the Secretary any amount
of excess cash in its account or ac-
counts.

(2) The provisions in this section do
not apply to the title IV, HEA program
funds that an institution receives from
the Secretary under the just-in-time
payment method.

(b) Excess cash tolerances. (1) If an in-
stitution draws down title IV, HEA
program funds in excess of its imme-
diate cash needs, the institution may
maintain the excess cash balance in

the account the institution established
under § 668.164 only if—

(i) In the award year preceding that
drawdown, the amount of that excess
cash balance is less than—

(A) For a period of peak enrollment
at the institution during which that
drawdown occurs, three percent of its
total prior-year drawdowns; or

(B) For any other period, one percent
of its total prior-year drawdowns; and

(ii) Within the next seven days, the
institution eliminates its excess cash
balance by disbursing title IV, HEA
program funds to students or parents
for at least the amount of that balance.

(2) For the purposes of this section, a
period of peak enrollment at an insti-
tution occurs when at least 25 percent
of the institution’s students start
classes during a given 30-day period.
For any award year, an institution cal-
culates the percentage of students who
started classes during a given 30-day
period by—

(i) For the prior award year in which
the 30-day period began, determining
the number of students who started
classes during that period;

(ii) Determining the total number of
students who started classes during the
entire award year used in paragraph
(b)(2)(i) of this section;

(iii) Dividing the number of students
in paragraph (b)(2)(i) of this section by
the number of students in paragraph
(b)(2)(ii) of this section; and

(iv) Multiplying the result obtained
in paragraph (b)(2)(iii) of this section
by 100.

(3) For the purpose of determining
the total amount of title IV, HEA pro-
gram funds under paragraph (b)(1)(i) of
this section, an institution that par-
ticipates in the Direct Loan Program
may include, for the latest year for
which the Secretary has complete data,
the total amount of loans guaranteed
under the FFEL Program for students
attending the institution during that
year.

(c) Consequences for maintaining excess
cash balances. (1) If the Secretary finds
that an institution maintains in its ac-
count excess cash balances greater
than those allowed under paragraph (b)
of this section, the Secretary—

(i) As provided in paragraph (c)(2) of
this section, requires the institution to
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reimburse the Secretary for the costs
the Secretary deems to have incurred
in making those excess funds available
to the institution; and

(ii) May initiate a proceeding to fine,
limit, suspend, or terminate the insti-
tution’s participation in one or more
title IV, HEA programs under subpart
G of this part.

(2) For the purposes of this section,
upon a finding that an institution has
maintained excess cash, the Sec-
retary—

(i) Considers the institution to have
issued a check on the date that the
check cleared the institution’s bank
account, unless the institution dem-
onstrates to the satisfaction of the
Secretary that it issued the check
shortly after the institution wrote the
check; and

(ii) Calculates, or requires the insti-
tution to calculate, a liability for
maintaining excess cash balances in
accordance with procedures established
by the Secretary. Under those proce-
dures, the Secretary assesses a liability
that is equal to the difference between
the earnings that the excess cash bal-
ances would have yielded if invested
under the applicable current value of
funds rate and the actual interest
earned on those balances. The current
value of funds rate is an annual per-
centage rate, published in a Treasury
Financial Manual (TFM) bulletin, that
reflects the current value of funds to
the Department of Treasury based on
certain investment rates. The current
value of funds rate is computed each
year by averaging investment rates for
the 12-month period ending every Sep-
tember. The TFM bulletin is published
annually by the Department of Treas-
ury. Each annual bulletin identifies the
current value of funds rate and the ef-
fective date of that rate.

(Authority: 20 U.S.C. 1094)

[61 FR 60603, Nov. 29, 1996, as amended at 63
FR 40626, July 29, 1998]

§ 668.167 FFEL Program funds.
(a) Requesting FFEL Program funds. In

certifying a loan application for a bor-
rower under § 682.603—

(1) An institution may not request a
lender to provide it with loan funds by
EFT or master check earlier than—

(i) Twenty-seven days after the first
day of classes of the first payment pe-
riod for a first-year, first-time Federal
Stafford Loan Program borrower as de-
fined in § 682.604(c)(5); or

(ii) Thirteen days before the first day
of classes for any subsequent payment
period for a first-year, first-time Fed-
eral Stafford Loan Program borrower
or for any payment period for all other
Federal Stafford Loan Program bor-
rowers; and

(2) An institution may not request a
lender to provide it with loan funds by
check requiring the endorsement of the
borrower earlier than—

(i) The first day of classes of the first
payment period for a first-year, first-
time Federal Stafford Loan Program
borrower as defined in § 682.604(c)(5); or

(ii) Thirty days before the first day of
classes for any subsequent payment pe-
riod for a first-year, first-time Federal
Stafford Loan Program borrower or for
any payment period for all other Fed-
eral Stafford borrowers; and

(3)(i) An institution may not request
a lender to provide it with loan funds
by EFT or master check for any Fed-
eral PLUS Program loan earlier than
13 days before the first day of classes
for any payment period.

(ii) An institution may not request a
lender to provide with loan funds by
check requiring the endorsement of the
borrower for any Federal PLUS Pro-
gram loan earlier than 30 days before
the first day of classes for any payment
period.

(b) Returning funds to a lender. (1) Ex-
cept as provided in paragraph (c) of
this section, an institution must return
FFEL Program funds to a lender if the
institution does not disburse those
funds to a student or parent for a pay-
ment period within—

(i) Ten business days following the
date the institution receives the funds
if the lender provides those funds to
the institution by EFT or master
check on or after July 1, 1997 but before
July 1, 1999;

(ii) Three business days following the
date the institution receives the funds
if the lender provides those funds to
the institution by EFT and master
check on or after July 1, 1999; or

(iii) Thirty days after the institution
receives the funds if a lender provides
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those funds by a check payable to the
borrower or copayable to the borrower
and the institution.

(2) If the institution does not dis-
burse the loan funds as specified in
paragraph (b)(1) or (c) of this section,
the institution must return those funds
to the lender promptly but no later
than 10 business days after the date the
institution is required to disburse the
funds.

(3) If an institution must return loan
funds to the lender under paragraph
(b)(2) of this section and the institution
determines that the student is eligible
to receive the loan funds, the school
may disburse the funds to the student
or parent rather than return them to
the lender provided the funds are dis-
bursed prior to the end of the applica-
ble timeframe under paragraph (b)(2) of
this section.

(c) Delay in returning funds to a lend-
er. An institution may delay returning
FFEL program funds to a lender for—

(1) Ten business days after the date
set forth in paragraph (b)(1) of this sec-
tion if—

(i)(A) The institution does not dis-
burse FFEL Program funds to a bor-
rower because the student did not com-
plete the required number of clock or
credit hours in a preceding payment
period; and

(B) The institution expects the stu-
dent to complete required hours within
this 10-day period; or

(ii)(A) The student has not met all
the FFEL Programs eligibility require-
ments; and

(B) The institution expects the stu-
dent to meet those requirements with-
in this 10-day period; or

(2) Thirty days after the date set
forth in paragraph (b) of this section
for funds a lender provides by EFT or
master check if the Secretary places
the institution on the reimbursement
payment method under paragraph (d)
or (e) of this section.

(d) An institution placed under the re-
imbursement payment method. (1) If the
Secretary places an institution under
the reimbursement payment method
for the Federal Pell Grant, Direct Loan
or campus-based programs, the institu-
tion—

(i) May not disburse FFEL Program
funds to a borrower until the Secretary

approves a request from the institution
to make that disbursement for that
borrower; and

(ii) If prohibited by the Secretary,
may not certify a borrower’s loan ap-
plication until the Secretary approves
a request from the institution to make
that certification for that borrower.

(2) In order for the Secretary to ap-
prove a disbursement or certification
request from the institution, the insti-
tution must submit documentation to
the Secretary or entity approved by
the Secretary that shows that each
borrower included in that request
whose loan has not been disbursed or
certified is eligible to receive that dis-
bursement or certification.

(3) Pending the Secretary’s approval
of a disbursement or certification re-
quest, the Secretary may—

(i) Prohibit the institution from en-
dorsing a master check or obtaining a
borrower’s endorsement of any loan
check the institution receives from a
lender;

(ii) Require the institution to main-
tain loan funds that it receives from a
lender via EFT in a separate bank ac-
count that meets the requirements
under § 668.164; and

(iii) Prohibit the institution from
certifying a borrower’s loan applica-
tion.

(e) An institution participating solely in
the FFEL Programs. If the FFEL Pro-
grams are the only title IV, HEA pro-
grams in which an institution partici-
pates and the Secretary determines
that there is a need to monitor strictly
the institution’s participation in those
programs, the Secretary may subject
the institution to the conditions and
limitations contained in paragraph (d)
of this section.

(f) An institution placed under the cash
monitoring payment method. The Sec-
retary may require an institution that
is placed under the cash monitoring de-
scribed under paragraph § 668.162(e), to
comply with the disbursement and cer-
tification provisions under paragraph
(d) of this section, except that the Sec-
retary may modify the documentation
requirements and review procedures
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used to approve the institution’s dis-
bursement or certification request.

(Approved by the Office of Management and
Budget under control number 1840–0697)

(Authority: 20 U.S.C. 1094)

[61 FR 60603, Nov. 29, 1996, as amended at 62
FR 27128, May 16, 1997; 62 FR 62877, Nov. 25,
1997; 63 FR 40626, July 29, 1998]

Subpart L—Financial Responsibility

SOURCE: 62 FR 62877, Nov. 25, 1997, unless
otherwise noted.

§ 668.171 General.

(a) Purpose. To begin and to continue
to participate in any title IV, HEA pro-
gram, an institution must demonstrate
to the Secretary that it is financially
responsible under the standards estab-
lished in this subpart. As provided
under section 498(c)(1) of the HEA, the
Secretary determines whether an insti-
tution is financially responsible based
on the institution’s ability to—

(1) Provide the services described in
its official publications and state-
ments;

(2) Administer properly the title IV,
HEA programs in which it participates;
and

(3) Meet all of its financial obliga-
tions.

(b) General standards of financial re-
sponsibility. Except as provided under
paragraphs (c) and (d) of this section,
the Secretary considers an institution
to be financially responsible if the Sec-
retary determines that—

(1) The institution’s Equity, Primary
Reserve, and Net Income ratios yield a
composite score of at least 1.5, as pro-
vided under § 668.172 and appendices F
and G;

(2) The institution has sufficient cash
reserves to make required refunds, as
provided under § 668.173;

(3) The institution is current in its
debt payments. An institution is not
current in its debt payments if—

(i) It is in violation of any existing
loan agreement at its fiscal year end,
as disclosed in a note to its audited fi-
nancial statements or audit opinion; or

(ii) It fails to make a payment in ac-
cordance with existing debt obligations
for more than 120 days, and at least one

creditor has filed suit to recover funds
under those obligations; and

(4) The institution is meeting all of
its financial obligations, including but
not limited to—

(i) Refunds that it is required to
make under § 668.22; and

(ii) Repayments to the Secretary for
debts and liabilities arising from the
institution’s participation in the title
IV, HEA programs.

(c) Public institutions. The Secretary
considers a public institution to be fi-
nancially responsible if the institu-
tion—

(1)(i) Notifies the Secretary that it is
designated as a public institution by
the State, local or municipal govern-
ment entity, tribal authority, or other
government entity that has the legal
authority to make that designation;
and

(ii) Provides a letter from an official
of that State or other government enti-
ty confirming that the institution is a
public institution; and

(2) Is not in violation of any past per-
formance requirement under § 668.174.

(d) Audit opinions and past perform-
ance provisions. Even if an institution
satisfies all of the general standards of
financial responsibility under para-
graph (b) of this section, the Secretary
does not consider the institution to be
financially responsible if—

(1) In the institution’s audited finan-
cial statements, the opinion expressed
by the auditor was an adverse, quali-
fied, or disclaimed opinion, or the audi-
tor expressed doubt about the contin-
ued existence of the institution as a
going concern, unless the Secretary de-
termines that a qualified or disclaimed
opinion does not have a significant
bearing on the institution’s financial
condition; or

(2) As provided under the past per-
formance provisions in § 668.174 (a) and
(b)(1), the institution violated a title
IV, HEA program requirement, or the
persons or entities affiliated with the
institution owe a liability for a viola-
tion of a title IV, HEA program re-
quirement.

(e) Administrative actions. If the Sec-
retary determines that an institution
is not financially responsible under the
standards and provisions of this section
or under an alternative standard in
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§ 668.175, or the institution does not
submit its financial and compliance
audits by the date permitted and in the
manner required under § 668.23, the Sec-
retary may—

(1) Initiate an action under subpart G
of this part to fine the institution, or
limit, suspend, or terminate the insti-
tution’s participation in the title IV,
HEA programs; or

(2) For an institution that is provi-
sionally certified, take an action
against the institution under the pro-
cedures established in § 668.13(d).

(Approved by Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998]

§ 668.172 Financial ratios.
(a) Appendices F and G, ratio method-

ology. As provided under appendices F
and G to this part, the Secretary deter-

mines an institution’s composite score
by—

(1) Calculating the result of its Pri-
mary Reserve, Equity, and Net Income
ratios, as described under paragraph (b)
of this section;

(2) Calculating the strength factor
score for each of those ratios by using
the corresponding algorithm;

(3) Calculating the weighted score for
each ratio by multiplying the strength
factor score by its corresponding
weighting percentage;

(4) Summing the resulting weighted
scores to arrive at the composite score;
and

(5) Rounding the composite score to
one digit after the decimal point.

(b) Ratios. The Primary Reserve, Eq-
uity, and Net Income ratios are defined
under appendix F for proprietary insti-
tutions, and under appendix G for pri-
vate non-profit institutions.

(1) The ratios for proprietary institu-
tions are:

For proprietary institutions:

Primary Reserve ratio =
Adjusted Equity

nses

Equity ratio =
Modified Equity

ssets

Net Income ratio =
Income Before Taxes

nues

Total Expe

Modified A

Total Reve

(2) The ratios for private non-profit
institutions are:

Primary Reserve ratio =
Expendable Net Assets

nses

Equity Ratio =
Modified Net Assets

ssets

Net Income ratio =
Change in Unrestricted Net Assets

Total Unrestricted Revenues

Total Expe

Modified A

(c) Excluded items. In calculating an
institution’s ratios, the Secretary—

(1) Generally excludes extraordinary
gains or losses, income or losses from
discontinued operations, prior period
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adjustments, the cumulative effect of
changes in accounting principles, and
the effect of changes in accounting es-
timates;

(2) May include or exclude the effects
of questionable accounting treatments,
such as excessive capitalization of mar-
keting costs;

(3) Excludes all unsecured or
uncollateralized related-party receiv-
ables;

(4) Excludes all intangible assets de-
fined as intangible in accordance with
generally accepted accounting prin-
ciples; and

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-
stitution by the Secretary under pro-
gram authorized by the HEA only if—

(i) In the notes to the institution’s
audited financial statement, or as a
separate attestation, the auditor dis-
closes by name and CFDA number, the
amount of HEA program funds reported
as expenses in the Statement of Activi-
ties for the fiscal year covered by that
audit or attestation; and

(ii) The institution’s composite score,
as determined by the Secretary, is less
than 1.5 before the reported expenses
arising from those HEA funds are ex-
cluded from the ratio calculations.

(Approved by Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998]

§ 668.173 Refund reserve standards.
(a) General. The Secretary considers

that an institution has sufficient cash
reserves (as required under
§ 668.171(b)(2)) to make any refunds re-
quired under § 668.22 if the institution—

(1) Satisfies the requirements of a
public institution under § 668.171(c)(1);

(2) Is located in a State that has a
tuition recovery fund approved by the
Secretary and the institution contrib-
utes to that fund; or

(3) Demonstrates that it makes its
refunds timely, as provided under para-
graph (b) of this section.

(b) Timely refunds. An institution
demonstrates that it makes required
refunds within the time permitted
under § 668.22(j)(4) if the auditor(s) who

conducted the institution’s compliance
audits for the institution’s two most
recently completed fiscal years, or the
Secretary or a State or guaranty agen-
cy that conducted a review of the insti-
tution covering those fiscal years—

(1) Finds in the sample of student
records audited or reviewed for each of
those fiscal years that—

(i) Less than five percent of the re-
funds that the institution made within
that sample were late (for purposes of
determining the percentage of late re-
funds under this paragraph, the auditor
or reviewer must include in the sample
only those title IV, HEA program re-
cipients who received or should have
received a refund under § 668.22); or

(ii) The institution made only one
late refund within that sample (regard-
less of the percentage of the refunds
within that sample represented by the
one late refund); and

(2) Did not note for either of those
fiscal years a material weakness or a
reportable condition in the institu-
tion’s report on internal controls that
is related to refunds.

(c) Refund findings. Upon a finding
that an institution no longer satisfies a
refund standard under paragraph (a) (1)
or (2) of this section, or that the insti-
tution is not making its refunds timely
under paragraph (b) of this section, the
institution must submit an irrevocable
letter of credit, acceptable and payable
to the Secretary, equal to 25 percent of
the total amount of title IV, HEA pro-
gram refunds the institution made or
should have made during its most re-
cently completed fiscal year. The insti-
tution must submit this letter of credit
to the Secretary no later than—

(1) Thirty days after the date the in-
stitution is required to submit its com-
pliance audit to the Secretary under
§ 668.23, if the finding is made by the
auditor who conducted that compliance
audit; or

(2) Thirty days after the date that
the Secretary, or the State or guaranty
agency that conducted a review of the
institution notifies the institution of
the finding. The institution must also
notify the Secretary of that finding
and of the State or guaranty agency
that conducted that review of the insti-
tution.
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(d) State tuition recovery funds. In de-
termining whether to approve a State’s
tuition recovery fund, the Secretary
considers the extent to which that
fund—

(1) Provides refunds to both in-State
and out-of-State students;

(2) Allocates all refunds in accord-
ance with the order required under
§ 668.22; and

(3) Provides a reliable mechanism for
the State to replenish the fund should
any claims arise that deplete the fund’s
assets.

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, July 28, 1998]

§ 668.174 Past performance.
(a) Past performance of an institution.

An institution is not financially re-
sponsible if the institution—

(1) Has been limited, suspended, ter-
minated, or entered into a settlement
agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty
agency, as defined in 34 CFR part 682,
within the preceding five years;

(2) In either of its two most recent
compliance audits had an audit finding,
or in a report issued by the Secretary
had a program review finding for its
current fiscal year or either of its pre-
ceding two fiscal years, that resulted
in the institution’s being required to
repay an amount greater than 5 per-
cent of the funds that the institution
received under the title IV, HEA pro-
grams during the year covered by that
audit or program review;

(3) Has been cited during the pre-
ceding five years for failure to submit
in a timely fashion acceptable compli-
ance and financial statement audits re-
quired under this part, or acceptable
audit reports required under the indi-
vidual title IV, HEA program regula-
tions; or

(4) Has failed to resolve satisfactorily
any compliance problems identified in
audit or program review reports based
upon a final decision of the Secretary
issued pursuant to subpart G or H of
this part.

(b) Past performance of persons affili-
ated with an institution. (1)(i) Except as
provided under paragraph (b)(2) of this

section, an institution is not finan-
cially responsible if a person who exer-
cises substantial control over the insti-
tution, as described under 34 CFR
600.30, or any member or members of
that person’s family, alone or to-
gether—

(A) Exercises or exercised substantial
control over another institution or a
third-party servicer that owes a liabil-
ity for a violation of a title IV, HEA
program requirement; or

(B) Owes a liability for a violation of
a title IV, HEA program requirement;
and

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement
with the Secretary.

(2) The Secretary may determine
that an institution is financially re-
sponsible, even if the institution is not
otherwise financially responsible under
paragraph (b)(1) of this section, if—

(i) The institution notifies the Sec-
retary, within the time permitted and
in the manner provided under 34 CFR
600.30, that the person referenced in
paragraph (b)(1) of this section exer-
cises substantial control over the insti-
tution; and

(ii) The person referenced in para-
graph (b)(1) of this section repaid to
the Secretary a portion of the applica-
ble liability, and the portion repaid
equals or exceeds the greater of—

(A) The total percentage of the own-
ership interest held in the institution
or third-party servicer that owes the li-
ability by that person or any member
or members of that person’s family, ei-
ther alone or in combination with one
another;

(B) The total percentage of the own-
ership interest held in the institution
or servicer that owes the liability that
the person or any member or members
of the person’s family, either alone or
in combination with one another, rep-
resents or represented under a voting
trust, power of attorney, proxy, or
similar agreement; or

(C) Twenty-five percent, if the person
or any member of the person’s family
is or was a member of the board of di-
rectors, chief executive officer, or
other executive officer of the institu-
tion or servicer that owes the liability,
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or of an entity holding at least a 25
percent ownership interest in the insti-
tution that owes the liability; or

(iii) The applicable liability de-
scribed in paragraph (b)(1) of this sec-
tion is currently being repaid in ac-
cordance with a written agreement
with the Secretary; or

(iv) The institution demonstrates to
the satisfaction of the Secretary why—

(A) The person who exercises sub-
stantial control over the institution
should nevertheless be considered to
lack that control; or

(B) The person who exercises sub-
stantial control over the institution
and each member of that person’s fam-
ily nevertheless does not or did not ex-
ercise substantial control over the in-
stitution or servicer that owes the li-
ability.

(c) Ownership interest. (1) An owner-
ship interest is a share of the legal or
beneficial ownership or control of, or a
right to share in the proceeds of the op-
eration of, an institution, an institu-
tion’s parent corporation, a third-party
servicer, or a third-party servicer’s
parent corporation. The term ‘‘owner-
ship interest’’ includes, but is not lim-
ited to—

(i) An interest as tenant in common,
joint tenant, or tenant by the
entireties;

(ii) A partnership; and
(iii) An interest in a trust.
(2) The term ‘‘ownership interest’’

does not include any share of the own-
ership or control of, or any right to
share in the proceeds of the operation
of a profit-sharing plan, provided that
all employees are covered by the plan.

(3) The Secretary generally considers
a person to exercise substantial control
over an institution or third-party
servicer if the person—

(i) Directly or indirectly holds at
least a 25 percent ownership interest in
the institution or servicer;

(ii) Holds, together with other mem-
bers of his or her family, at least a 25
percent ownership interest in the insti-
tution or servicer;

(iii) Represents, either alone or to-
gether with other persons under a vot-
ing trust, power of attorney, proxy, or
similar agreement, one or more persons
who hold, either individually or in
combination with the other persons

represented or the person representing
them, at least a 25 percent ownership
in the institution or servicer; or

(iv) Is a member of the board of di-
rectors, a general partner, the chief ex-
ecutive officer, or other executive offi-
cer of—

(A) The institution or servicer; or
(B) An entity that holds at least a 25

percent ownership interest in the insti-
tution or servicer.

(4) The Secretary considers a member
of a person’s family to be a parent, sib-
ling, spouse, child, spouse’s parent or
sibling, or sibling’s or child’s spouse.

(Approved by Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, 40349, July 28, 1998]

§ 668.175 Alternative standards and re-
quirements.

(a) General. An institution that is not
financially responsible under the gen-
eral standards and provisions in
§ 668.171, may begin or continue to par-
ticipate in the title IV, HEA programs
by qualifying under an alternate stand-
ard set forth in this section.

(b) Letter of credit alternative for new
institutions. A new institution that is
not financially responsible solely be-
cause the Secretary determines that
its composite score is less than 1.5,
qualifies as a financially responsible
institution by submitting an irrev-
ocable letter of credit, that is accept-
able and payable to the Secretary, for
an amount equal to at least one-half of
the amount of title IV, HEA program
funds that the Secretary determines
the institution will receive during its
initial year of participation. A new in-
stitution is an institution that seeks to
participate for the first time in the
title IV, HEA programs.

(c) Letter of credit alternative for par-
ticipating institutions. A participating
institution that is not financially re-
sponsible either because it does not
satisfy one or more of the standards of
financial responsibility under
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§ 668.171(b), or because of an audit opin-
ion described under § 668.171(d), quali-
fies as a financially responsible institu-
tion by submitting an irrevocable let-
ter of credit, that is acceptable and
payable to the Secretary, for an
amount determined by the Secretary
that is not less than one-half of the
title IV, HEA program funds received
by the institution during its most re-
cently completed fiscal year.

(d) Zone alternative. (1) A partici-
pating institution that is not finan-
cially responsible solely because the
Secretary determines that its com-
posite score is less than 1.5 may par-
ticipate in the title IV, HEA programs
as a financially responsible institution
for no more than three consecutive
years, beginning with the year in
which the Secretary determines that
the institution qualifies under this al-
ternative. (i)(A) An institution quali-
fies initially under this alternative if,
based on the institution’s audited fi-
nancial statement for its most recently
completed fiscal year, the Secretary
determines that its composite score is
in the range from 1.0 to 1.4; and

(B) An institution continues to qual-
ify under this alternative if, based on
the institution’s audited financial
statement for each of its subsequent
two fiscal years, the Secretary deter-
mines that the institution’s composite
score is in the range from 1.0 to 1.4.

(ii) An institution that qualified
under this alternative for three con-
secutive years or for one of those
years, may not seek to qualify again
under this alternative until the year
after the institution achieves a com-
posite score of at least 1.5, as deter-
mined by the Secretary.

(2) Under this zone alternative, the
Secretary—

(i) Requires the institution to make
disbursements to eligible students and
parents under either the cash moni-
toring or reimbursement payment
method described in § 668.162;

(ii) Requires the institution to pro-
vide timely information regarding any
of the following oversight and financial
events—

(A) Any adverse action, including a
probation or similar action, taken
against the institution by its accred-
iting agency;

(B) Any event that causes the insti-
tution, or related entity as defined in
the Statement of Financial Accounting
Standards (SFAS) 57, to realize any li-
ability that was noted as a contingent
liability in the institution’s or related
entity’s most recent audited financial
statement;

(C) Any violation by the institution
of any loan agreement;

(D) Any failure of the institution to
make a payment in accordance with its
debt obligations that results in a cred-
itor filing suit to recover funds under
those obligations;

(E) Any withdrawal of owner’s equity
from the institution by any means, in-
cluding by declaring a dividend; or

(F) Any extraordinary losses, as de-
fined in accordance with Accounting
Principles Board (APB) Opinion No. 30.

(iii) May require the institution to
submit its financial statement and
compliance audits earlier than the
time specified under § 668.23(a)(4); and

(iv) May require the institution to
provide information about its current
operations and future plans.

(3) Under the zone alternative, the in-
stitution must—

(i) For any oversight or financial
event described under paragraph
(d)(2)(ii) of this section for which the
institution is required to provide infor-
mation, provide that information to
the Secretary by certified mail or elec-
tronic or facsimile transmission no
later than 10 days after that event oc-
curs. An institution that provides this
information electronically or by fac-
simile transmission is responsible for
confirming that the Secretary received
a complete and legible copy of that
transmission; and

(ii) As part of its compliance audit,
require its auditor to express an opin-
ion on the institution’s compliance
with the requirements under the zone
alternative, including the institution’s
administration of the payment method
under which the institution received
and disbursed title IV, HEA program
funds.

(4) If an institution fails to comply
with the requirements under para-
graphs (d) (2) or (3) of this section, the
Secretary may determine that the in-
stitution no longer qualifies under this
alternative.
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(e) Transition year alternative. A par-
ticipating institution that is not finan-
cially responsible solely because the
Secretary determines that its com-
posite score is less than 1.5 for the in-
stitution’s fiscal year that began on or
after July 1, 1997 but on or before June
30, 1998, may qualify as a financially re-
sponsible institution under the provi-
sions in § 668.15(b)(7), (b)(8), (d)(2)(ii), or
(d)(3), as applicable.

(f) Provisional certification alternative.
(1) The Secretary may permit an insti-
tution that is not financially respon-
sible to participate in the title IV, HEA
programs under a provisional certifi-
cation for no more than three consecu-
tive years if—

(i) The institution is not financially
responsible because it does not satisfy
the general standards under § 668.171(b)
or because of an audit opinion de-
scribed under § 668.171(d); or

(ii) The institution is not financially
responsible because of a condition of
past performance, as provided under
§ 668.174(a), and the institution dem-
onstrates to the Secretary that it has
satisfied or resolved that condition.

(2) Under this alternative, the insti-
tution must—

(i) Submit to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary, for
an amount determined by the Sec-
retary that is not less than 10 percent
of the title IV, HEA program funds re-
ceived by the institution during its
most recently completed fiscal year,
except that this requirement does not
apply to a public institution;

(ii) Demonstrate that it was current
on its debt payments and has met all of
its financial obligations, as required
under § 668.171 (b)(3) and (b)(4), for its
two most recent fiscal years; and

(iii) Comply with the provisions
under the zone alternative, as provided
under paragraph (d) (2) and (3) of this
section.

(3) If at the end of the period for
which the Secretary provisionally cer-
tified the institution, the institution is
still not financially responsible, the
Secretary may again permit the insti-
tution to participate under a provi-
sional certification, but the Sec-
retary—

(i) May require the institution, or
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, as determined under
§ 668.174(b)(1) and (c), or both, to submit
to the Secretary financial guarantees
for an amount determined by the Sec-
retary to be sufficient to satisfy any
potential liabilities that may arise
from the institution’s participation in
the title IV, HEA programs; and

(ii) May require one or more of the
persons or entities that exercise sub-
stantial control over the institution, as
determined under § 668.174(b)(1) and (c),
to be jointly or severally liable for any
liabilities that may arise from the in-
stitution’s participation in the title IV,
HEA programs.

(g) Provisional certification alternative
for persons or entities owing liabilities. (1)
The Secretary may permit an institu-
tion that is not financially responsible
because the persons or entities that ex-
ercise substantial control over the in-
stitution owe a liability for a violation
of a title IV, HEA program require-
ment, to participate in the title IV,
HEA programs under a provisional cer-
tification only if—

(i)(A) The persons or entities that ex-
ercise substantial control, as deter-
mined under § 668.174(b)(1) and (c),
repay or enter into an agreement with
the Secretary to repay the applicable
portion of that liability, as provided
under § 668.174(b)(2)(ii); or

(B) The institution assumes that li-
ability, and repays or enters into an
agreement with the Secretary to repay
that liability;

(ii) The institution satisfies the gen-
eral standards and provisions of finan-
cial responsibility under § 668.171(b) and
(d)(1), except that institution must
demonstrate that it was current on its
debt payments and has met all of its fi-
nancial obligations, as required under
§ 668.171 (b)(3) and (b)(4), for its two
most recent fiscal years; and

(iii) The institution submits to the
Secretary an irrevocable letter of cred-
it that is acceptable and payable to the
Secretary, for an amount determined
by the Secretary that is not less than
10 percent of the title IV, HEA program
funds received by the institution dur-
ing its most recently completed fiscal
year.
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(2) Under this alternative, the Sec-
retary—

(i) Requires the institution to comply
with the provisions under the zone al-
ternative, as provided under paragraph
(d) (2) and (3) of this section;

(ii) May require the institution, or
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, or both, to submit to the
Secretary financial guarantees for an
amount determined by the Secretary
to be sufficient to satisfy any potential
liabilities that may arise from the in-
stitution’s participation in the title IV,
HEA programs; and

(iii) May require one or more of the
persons or entities that exercise sub-
stantial control over the institution to
be jointly or severally liable for any li-
abilities that may arise from the insti-
tution’s participation in the title IV,
HEA programs.

(Approved by Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109)

[62 FR 62877, Nov. 25, 1997, as amended at 63
FR 40348, 40349, July 28, 1998]
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APPENDIX A TO PART 668—FLOW CHARTS FOR PROCEDURES FOR CALCULATING
REFUNDS UNDER § 668.22
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[59 FR 61186, Nov. 29, 1994]
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1 If the auditor is not fully independent be-
cause he or she is an employee of the audited
entity, it will be adequate disclosure to so
indicate. If the auditor is a practicing cer-
tified public accountant, his or her conduct
should be governed by the AICPA ‘‘State-
ments on Auditing Procedure.’’

2 Some of these situations may constitute
justifiable limitations on the scope of the
work. In such cases the limitation should be
identified in the auditor’s report.

APPENDIX B TO PART 668—STANDARDS
FOR AUDIT OF GOVERNMENTAL ORGA-
NIZATIONS, PROGRAMS, ACTIVITIES,
AND FUNCTIONS (GAO)

Part III Chapter 3—Independence

(a) The Third general standard for govern-
mental auditing is: In matters relating to
the audit work, the audit organization and
the individual auditors shall maintain an
independent attitude.

(b) This standard places upon the auditor
and the audit organization the responsibility
for maintaining sufficient independence so
that their opinions, conclusions, judgments,
and recommendations will be impartial. If
the auditor is not sufficiently independent to
produce unbiased opinions, conclusions, and
judgments, he should state in a prominent
place in the audit report his relationship
with the organization or officials being au-
dited.1

(c) The auditor should consider not only
whether his or her own attitude and beliefs
permit him or her to be independent but also
whether there is anything about his or her
situation which would lead others to ques-
tion his or her independence. Both situations
deserve consideration since it is important
not only that the auditor be, in fact, inde-
pendent and impartial but also that other
persons will consider him or her so.

(d) There are three general classes of im-
pairments that the auditor needs to con-
sider; these are personal, external, and orga-
nizational impairments. If one or more of
these are of such significance as to affect the
auditor’s ability to perform his or her work
and report its results impartially, he or she
should decline to perform the audit or indi-
cate in the report that he or she was not
fully independent.

Personal Impairments

There are some circumstances in which an
auditor cannot be impartial because of his or
her views or his or her personal situation.
These circumstances might include:

1. Relationships of an official, professional,
and/or personal nature that might cause the
auditor to limit the extent or character of
the inquiry, to limit disclosure, or to weaken
his or her findings in any way.

2. Preconceived ideas about the objectives
or quality of a particular operation or per-
sonal likes or dislikes of individuals, groups,
or objectives of a particular program.

3. Previous involvement in a decision-
making or management capacity in the oper-
ations of the governmental entity or pro-
gram being audited.

4. Biases and prejudices, including those
induced by political or social convictions,
which result from employment in or loyalty
to a particular group, entity, or level of gov-
ernment.

5. Actual or potential restrictive influence
when the auditor performs preaudit work
and subsequently performs a post audit.

6. Financial interest, direct or indirect, in
an organization or facility which is bene-
fiting from the audited programs.

External Impairments

External factors can restrict the audit or
impinge on the auditor’s ability to form
independent and objective opinions and con-
clusions. For example, under the following
conditions either the audit itself could be ad-
versely affected or the auditor would not
have complete freedom to make an inde-
pendent judgment.2

1. Interference or other influence that im-
properly or imprudently eliminates, re-
stricts, or modifies the scope or character of
the audit.

2. Interference with the selection or appli-
cation of audit procedures of the selection of
activities to be examined.

3. Denial of access to such sources of infor-
mation as books, records, and supporting
documents or denial or opportunity to ob-
tain explanations by officials and employees
of the governmental organization, program,
or activity under audit.

4. Interference in the assignment of per-
sonnel to the audit task.

5. Retaliatory restrictions placed on funds
or other resources dedicated to the audit op-
eration.

6. Activity to overrule or significantly in-
fluence the auditors judgment as to the ap-
propriate content of the audit report.

7. Influences that place the auditor’s con-
tinued employment in jeopardy for reasons
other than competency or the need for audit
services.

8. Unreasonable restriction on the time al-
lowed to competently complete an audit as-
signment.

Organizational Impairments

(a) The auditor’s independence can be af-
fected by his or her place within the organi-
zational structure of governments. Auditors
employed by Federal, State, or local govern-
ment units may be subject to policy direc-
tion from superiors who are involved either
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1 Letter (B–148144, September 15, 1970) from
the Comptroller General to the heads of Fed-
eral departments and agencies. The reference
to ‘‘Secretary’’ means the head of the de-
partment or agency.

directly or indirectly in the government
management process. To achieve maximum
independence such auditors and the audit or-
ganization itself not only should report to
the highest practicable echelon within their
government but should be organizationally
located outside the line-management func-
tion of the entity under audit.

(b) These auditors should also be suffi-
ciently removed from political pressures to
ensure that they can conduct their auditing
objectively and can report their conclusions
completely without fear of censure. When-
ever feasible they should be under a system
which will place decisions on compensation,
training, job tenure, and advancement on a
merit basis.

(c) When independent public accountants
or other independent professionals are en-
gaged to perform work that includes inquir-
ies into compliance with applicable laws and
regulations, efficiency and economy of oper-
ations, or achievement of program results,
they should be engaged by someone other
than the officials responsible for the direc-
tion of the effort being audited. This practice
removes the pressure that may result if the
auditor must criticize the performance of
those by whom he or she was engaged. To re-
move this obstacle to independence, govern-
ments should arrange to have auditors en-
gaged by officials not directly involved in
operations to be audited.

(51 FR 41921, Nov. 19, 1986)

APPENDIX C TO PART 668—APPENDIX I,
STANDARDS FOR AUDIT OF GOVERN-
MENTAL ORGANIZATIONS, PROGRAMS,
ACTIVITIES, AND FUNCTIONS (GAO)

Qualifications of Independent Auditors Engaged
by Governmental Organizations

(a) When outside auditors are engaged for
assignments requiring the expression of an
opinion on financial reports of governmental
organizations, only fully qualified public ac-
countants should be employed. The type of
qualifications, as stated by the Comptroller
General, deemed necessary for financial au-
dits of governmental organizations and pro-
grams is quoted below:

‘‘Such audits shall be conducted * * * by
independent certified public accountants or
by independent licensed public accountants,
licensed on or before December 31, 1970, who
are certified or licensed by a regulatory au-
thority of a State or other political subdivi-
sion of the United States: Except that inde-
pendent public accountants licensed to prac-
tice by such regulatory authority after De-
cember 31, 1970, and persons who although
not so certified or licensed, meet, in the
opinion of the Secretary, standards of edu-
cation and experience representative of the
highest prescribed by the licensing authori-
ties of the several States which provide for

the continuing licensing of public account-
ants and which are prescribed by the Sec-
retary in appropriate regulations may per-
form such audits until December 31, 1975;
Provided, That if the Secretary deems it nec-
essary in the public interest, he may pre-
scribe by regulations higher standard than
those required for the practice of public ac-
countancy by the regulatory authorities of
the States.’’1

(b) The standards for examination and
evaluation require consideration of applica-
ble laws and regulations in the auditor’s ex-
amination. The standards for reporting re-
quire a statement in the auditor’s report re-
garding any significant instances of non-
compliance disclosed by his or her examina-
tion and evaluation work. What is to be in-
cluded in this statement requires judgment.
Significant instances of noncompliance, even
those not resulting in legal liability to the
audited entity, should be included. Minor
procedural noncompliance need not be dis-
closed.

(c) Although the reporting standard is gen-
erally on an exception basis—that only non-
compliance need be reported—it should be
recognized that governmental entities often
want positive statements regarding whether
or not the auditor’s tests disclosed instances
of noncompliance. This is particularly true
in grant programs where authorizing agen-
cies frequently want assurance in the audi-
tor’s report that this matter has been con-
sidered. For such audits, auditors should ob-
tain an understanding with the authorizing
agency as to the extent to which such posi-
tive comments on compliance are desired.
When coordinated audits are involved, the
audit program should specify the extent of
comments that the auditor is to make re-
garding compliance.

(d) When noncompliance is reported, the
auditor should place the findings in proper
perspective. The extent of instances of non-
compliance should be related to the number
of cases examined to provide the reader with
a basis for judging the prevalence of non-
compliance.

APPENDIX D TO PART 668—DEFAULT
REDUCTION MEASURES

This appendix describes measures that an
institution with a high default rate under
the Federal Stafford Loan and Federal SLS
programs should find helpful in reducing de-
faults. An institution with a fiscal year de-
fault rate that exceeds the threshold rate for
a limitation, suspension, or termination ac-
tion under § 668.17 may avoid that sanction
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by demonstrating that the institution has
implemented the measures included in this
appendix. Other institutions should strongly
consider taking these steps as well.

To reduce defaults, the Secretary rec-
ommends that the institution take the fol-
lowing measures:

I. Measures to Reduce Defaults by Dropouts

1. Revise admission policies and screening
practices, consistent with applicable State
law, to ensure that students enrolled in the
institution, especially those admitted under
‘‘ability to benefit’’ criterion or those in
need of substantial remedial work, have a
reasonable expectation of succeeding in their
programs of study.

2. Improve the availability and effective-
ness of academic counseling and other sup-
port services to decrease withdrawal rates,
particularly with respect to academically
high-risk students.

3. In consultation with the cognizant ac-
crediting body, attempt to reduce its with-
drawal rate by improving its curricula, fa-
cilities, materials, equipment, qualifications
and size of faculty, and other aspects of its
educational program.

4. Increase the frequency of reviews of in-
school status of borrowers to ensure the in-
stitution’s prompt recognition of instances
in which borrowers withdraw without notice
to the institution.

5. Implement a compensation structure for
commissioned enrollment representatives
and salesmen under which a representative
or salesman earns no more than a nominal
commission for enrolling students that never
attend school, and progressively greater
commissions for students who remain in
school for substantial periods.

6. Implement a pro rata refund policy, as
defined in 34 CFR 682.606(b)(2) and (c).

7. Delay certification of a first-time bor-
rower’s loan application, as described in 34
CFR 682.603(c).

8. Except in the case of a program of study
by correspondence, require each first-time
student borrower to endorse the loan check
at the institution, and pick up at the institu-
tion any loan proceeds remaining after de-
duction of institutional charges.

II. Measures to Reduce Defaults Related to
Borrowers’ Difficulty Finding Employment

1. Expand its job placement program for its
students by, for example, increasing contacts
with local employers, counseling students in
job search skills, and exploring with local
employers the feasibility of establishing in-
ternship and cooperative education pro-
grams.

2. In consultation with the cognizant ac-
crediting body, attempt to improve its job
placement rate and licensing examination
pass rate by improving its curricula, facili-

ties, materials, equipment, qualifications
and size of faculty, and other aspects of its
educational program.

3. Establish a liaison for job information
and placement assistance with the local of-
fice of the United States Employment Serv-
ice and the Private Industry Council sup-
ported by the U.S. Department of Labor.

III. Measures To Improve Borrowers’ Under-
standing and Respect for the Loan Repayment
Obligation

1. In cooperation with the lender and in
compliance with law, including the Fair
Debt Collection Practices Act, if applicable,
contact each borrower with respect to whom
the lender has requested preclaims assist-
ance from the guarantee agency to urge the
borrower to repay the loan and to emphasize
the consequences of default listed in item
III.5(a)(3)(ii), below, by means of telephone
contacts and letters sent ‘‘Forwarding and
Address Correction Requested.’’

2. In cooperation with the lender and in
compliance with law, including the Fair
Debt Collection Practices Act, if applicable,
contact a borrower during the grace period
in order to—

(i) Remind the borrower of the importance
of the repayment obligation and of the con-
sequences of default listed in item
III.5(a)(3)(ii), below, by means of telephone
contacts and letters sent ‘‘Forwarding and
Address Correction Requested’’; and

(ii) Update the institution’s records regard-
ing the borrower’s address, telephone num-
ber, employer, and employer’s address.

3. At the time of a borrower’s admission to
the institution, obtain information from the
borrower regarding references and family
members beyond those provided on the loan
application, to enable the institution to pro-
vide the lender with a variety of ways to lo-
cate a borrower who later relocates without
notifying the lender.

4. Require an enrollment representative or
salesman to explain carefully to a prospec-
tive student that, except in the case of a
loan made or originated by the institution,
the student’s dissatisfaction with, or non-
receipt of, the educational services being of-
fered by the institution does not excuse the
borrower from repayment of any Stafford or
SLS loan made to the borrower for enroll-
ment at the institution.

5. Conduct the following counseling activi-
ties in addition to those described in 34 CFR
part 682, subpart F:

(a) As part of the initial loan counseling
provided to a Stafford Loan or SLS bor-
rower—

(1) Provide information to the borrower re-
garding, and through the use of a written
test and intensive additional counseling for
those who fail the test, ensure the borrower’s
comprehension of, the terms and conditions
of Stafford and SLS loans, including—
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(i) The stated interest rate on the bor-
rower’s loans;

(ii) The applicable grace period provided to
the borrower and the approximate date the
first installment payment will be due;

(iii) A description of the charges imposed
for failure of the borrower to pay all or part
of an installment payment when due; and

(iv) A description of any charges that may
be imposed as a consequence of default, such
as liability for expenses reasonably incurred
in attempts by the lender or guarantee agen-
cy to collect the loan, including attorney’s
fees;

(2) Explain the borrower’s rights and re-
sponsibilities in the Stafford Loan and SLS
programs including—

(i) The borrower’s responsibility to inform
his or her lender immediately of any change
of name, address, telephone number, or So-
cial Security number;

(ii) The borrower’s right to deferment, can-
cellation or postponement of repayment, and
the procedures for obtaining those benefits;

(iii) The borrower’s responsibility to con-
tact his or her lender in a timely manner, be-
fore the due date of any payment he or she
cannot make; and

(iv) The availability of forbearance under
the circumstances and procedures described
in 34 CFR part 682;

(3) Provide to the borrower—
(i) (A) General information on the average

indebtedness of student borrowers who have
obtained Stafford Loan or SLS program
loans for attendance at that institution and
the average amount of a required monthly
payment based on that indebtedness; or

(B) The estimated balance owed by the bor-
rower on Stafford and SLS loans, and the av-
erage amount of a required monthly pay-
ment based on that balance; and

(ii) Detailed information regarding the
consequences of the failure to repay the
loan, including a damaged credit rating for
at least 7 years, loss of generous repayment
schedule and deferment options, possible sei-
zure of Federal and State income tax refunds
due, exposure to civil suit, liability for col-
lection costs, possible referral of the account
to a collection agency, garnishment of wages
if the borrower is a Federal employee, and
loss of eligibility for further Federal Title IV
student assistance.

(4) Review the repayment options (e.g.,
loan consolidation, refinancing) available to
the borrower;

(5) Explain the sale of loans by lenders and
the use by lenders of outside contractors to
service loans; and

(6) Provide general information on budg-
eting of living expenses and other aspects of
personal financial management.

(b) As part of the exit counseling provided
to a Stafford Loan or SLS borrower—

(1) Provide the counseling and testing de-
scribed in paragraph (a) for the initial loan
counseling;

(2) Provide a sample loan repayment sched-
ule based on the borrower’s total loan in-
debtedness for attendance at that institu-
tion;

(3) Provide the name and address of the
borrower’s lender(s) according to the institu-
tion’s records;

(4) Provide guidance on the preparation of
correspondence to the borrower’s lender(s)
and completion of deferment forms; and

(c) Obtain information from the borrower
regarding the borrower’s address, the address
of the borrower’s next-of-kin, and the name
and address of the borrower’s expected em-
ployer.

6. Use available audio-visual materials,
such as videos and films, to enhance the ef-
fectiveness of its initial and exit counseling.

IV. General

1. Conduct an annual comprehensive self-
evaluation of its administration of the Title
IV programs to identify institutional prac-
tices that should be modified to reduce de-
faults, and then implement those modifica-
tions.

[54 FR 24119, June 5, 1989; 54 FR 37267, Sept.
7, 1989, as amended at 58 FR 32203, June 8,
1993; 59 FR 22454, Apr. 29, 1994]

APPENDIX E TO PART 668—CRIME DEFI-
NITIONS IN ACCORDANCE WITH THE
FEDERAL BUREAU OF INVESTIGA-
TION’S UNIFORM CRIME REPORTING
PROGRAM

The following definitions are to be used for
reporting the crimes listed in § 668.47, in ac-
cordance with the Federal Bureau of Inves-
tigation’s Uniform Crime Reporting Pro-
gram. The definitions for murder, robbery, ag-
gravated assault, burglary, motor vehicle theft,
weapon law violations, drug abuse violations
and liquor law violations are excerpted from
the Uniform Crime Reporting Handbook. The
definitions of forcible and nonforcible sex of-
fenses are excerpted from the National Inci-
dent-Based Reporting System Edition of the
Uniform Crime Reporting Handbook.

Crime Definitions From the Uniform Crime
Reporting Handbook

Murder

The willful (nonnegligent) killing of one
human being by another.

Robbery

The taking or attempting to take anything
of value from the care, custody, or control of
a person or persons by force or threat of
force or violence and/or by putting the vic-
tim in fear.
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Aggravated Assault

An unlawful attack by one person upon an-
other for the purpose of inflicting severe or
aggravated bodily injury. This type of as-
sault usually is accompanied by the use of a
weapon or by means likely to produce death
or great bodily harm. (It is not necessary
that injury result from an aggravated as-
sault when a gun, knife, or other weapon is
used which could and probably would result
in serious personal injury if the crime were
successfully completed.)

Burglary

The unlawful entry of a structure to com-
mit a felony or a theft. For reporting pur-
poses this definition includes: unlawful entry
with intent to commit a larceny or felony;
breaking and entering with intent to commit
a larceny; housebreaking; safecracking; and
all attempts to commit any of the aforemen-
tioned.

Motor Vehicle Theft

The theft or attempted theft of a motor ve-
hicle. (Classify as motor vehicle theft all
cases where automobiles are taken by per-
sons not having lawful access even though
the vehicles are later abandoned—including
joyriding.)

Weapon Law Violations

The violation of laws or ordinances dealing
with weapon offenses, regulatory in nature,
such as: manufacture, sale, or possession of
deadly weapons; carrying deadly weapons,
concealed or openly; furnishing deadly weap-
ons to minors; aliens possessing deadly weap-
ons; and all attempts to commit any of the
aforementioned.

Drug Abuse Violations

Violations of State and local laws relating
to the unlawful possession, sale, use, grow-
ing, manufacturing, and making of narcotic
drugs. The relevant substances include:
opium or cocaine and their derivatives (mor-
phine, heroin, codeine); marijuana; synthetic
narcotics (demerol, methadones); and dan-
gerous nonnarcotic drugs (barbiturates, ben-
zedrine).

Liquor Law Violations

The violation of laws or ordinances prohib-
iting: the manufacture, sale, transporting,
furnishing, possessing of intoxicating liquor;
maintaining unlawful drinking places; boot-
legging; operating a still; furnishing liquor
to a minor or intemperate person; using a ve-
hicle for illegal transportation of liquor;
drinking on a train or public conveyance;
and all attempts to commit any of the afore-
mentioned. (Drunkenness and driving under

the influence are not included in this defini-
tion.)

SEX OFFENSES DEFINITIONS FROM THE NA-
TIONAL INCIDENT-BASED REPORTING SYSTEM

EDITION OF THE UNIFORM CRIME REPORTING

PROGRAM

Sex Offenses—Forcible

Any sexual act directed against another
person, forcibly and/or against that person’s
will; or not forcibly or against the person’s
will where the victim is incapable of giving
consent.

A. Forcible Rape—The carnal knowledge of
a person, forcibly and/or against that per-
son’s will; or not forcibly or against the per-
son’s will where the victim is incapable of
giving consent because of his/her temporary
or permanent mental or physical incapacity
(or because of his/her youth).

B. Forcible Sodomy—Oral or anal sexual
intercourse with another person, forcibly
and/or against that person’s will; or not forc-
ibly against the person’s will where the vic-
tim is incapable of giving consent because of
his/her youth or because of his/her tem-
porary or permanent mental or physical in-
capacity.

C. Sexual Assault With An Object— The use
of an object or instrument to unlawfully pen-
etrate, however slightly, the genital or anal
opening of the body of another person, forc-
ibly and/or against that person’s will; or not
forcibly or against the person’s will where
the victim is incapable of giving consent be-
cause of his/her youth or because of his/her
temporary or permanent mental or physical
incapacity.

D. Forcible Fondling—The touching of the
private body parts of another person for the
purpose of sexual gratification, forcibly and/
or against that person’s will; or, not forcibly
or against the person’s will where the victim
is incapable of giving consent because of his/
her youth or because of his/her temporary or
permanent mental incapacity.

Sex Offenses—Nonforcible

Unlawful, nonforcible sexual intercourse.
A. Incest—Nonforcible sexual intercourse

between persons who are related to each
other within the degrees wherein marriage is
prohibited by law.

B. Statutory Rape—Nonforcible sexual
intercourse with a person who is under the
statutory age of consent.

[59 FR 22320, Apr. 29, 1994]
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APPENDIX F TO PART 668—RATIO METHODOLOGY FOR PROPRIETARY INSTITUTIONS
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[62 FR 62882, Nov. 25, 1997]
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APPENDIX G TO PART 668—RATIO METHODOLOGY FOR PRIVATE NON-PROFIT
INSTITUTIONS
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[62 FR 62885, Nov. 25, 1997, as amended at 63 FR 40349, July 28, 1998]
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