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(b) The Secretary authorizes, for
each award year, a Federal share of 100
percent of the FSEOGs awarded to stu-
dents by an institution that—

(1) Is designated as an eligible insti-
tution under the Strengthening Insti-
tutions program (34 CFR part 607) or
the Strengthening Historically Black
Colleges and Universities program (34
CFR part 608); and

(2) Requests that increased Federal
share as part of its regular SEOG fund-
ing application for that year.

(c) The non-Federal share of SEOG
awards must be made from the institu-
tion’s own resources, which include for
this purpose—

(1) Institutional grants and scholar-
ships;

(2) Tuition or fee waivers;
(3) State scholarships; and
(4) Foundation or other charitable or-

ganization funds.

(Authority: 20 U.S.C. 1070b–2 and 1069a)

[52 FR 45778, Dec. 1, 1987, as amended at 59
FR 61421, Nov. 30, 1994]

PART 682—FEDERAL FAMILY EDU-
CATION LOAN (FFEL) PROGRAM

Subpart A—Purpose and Scope

Sec.
682.100 The Federal Family Education Loan

programs.
682.101 Participation in the FFEL pro-

grams.
682.102 Obtaining and repaying a loan.
682.103 Applicability of subparts.

Subpart B—General Provisions

682.200 Definitions.
682.201 Eligible borrowers.
682.202 Permissible charges by lenders to

borrowers.
682.203 Responsible parties.
682.204 Maximum loan amounts.
682.205 Disclosure requirements for lenders.
682.206 Due diligence in making a loan.
682.207 Due diligence in disbursing a loan.
682.208 Due diligence in servicing a loan.
682.209 Repayment of a loan.
682.210 Deferment.
682.211 Forbearance.
682.212 Prohibited transactions.
682.213 Prohibition against the use of the

Rule of 78s.
682.214 Compliance with equal credit oppor-

tunity requirements.
682.215 Federal Stafford Loan forgiveness

demonstration program.

Subpart C—Federal Payments of Interest
and Special Allowance

682.300 Payment of interest benefits on
Stafford and Consolidation loans.

682.301 Eligibility of borrowers for interest
benefits on Stafford and Consolidation
loans.

682.302 Payment of special allowance on
FFEL loans.

682.303 [Reserved]
682.304 Methods for computing interest ben-

efits and special allowance.
682.305 Procedures for payment of interest

benefits and special allowance.

Subpart D—Administration of the Federal
Family Education Loan Programs by a
Guaranty Agency

682.400 Agreements between a guaranty
agency and the Secretary.

682.401 Basic program agreement.
682.402 Death, disability, closed school, false

certification, and bankruptcy payments.
682.403 Federal advances for claim pay-

ments.
682.404 Federal reinsurance agreement.
682.405 Loan rehabilitation agreement.
682.406 Conditions of reinsurance coverage.
682.407 [Reserved]
682.408 Loan disbursement through an es-

crow agent.
682.409 Mandatory assignment by guaranty

agencies of defaulted loans to the Sec-
retary.

682.410 Fiscal, administrative, and enforce-
ment requirements.

682.411 Due diligence by lenders in the col-
lection of guaranty agency loans.

682.412 Consequences of the failure of a bor-
rower or student to establish eligibility.

682.413 Remedial actions.
682.414 Records, reports, and inspection re-

quirements for guaranty agency pro-
grams.

682.415 Special insurance and reinsurance
rules.

682.416 Requirements for third-party
servicers and lenders contracting with
third-party servicers.

682.417 Determination of reserve funds or
assets to be returned.

682.418 Prohibited uses of reserve fund as-
sets.

Subpart E—Federal Guaranteed Student
Loan Programs

682.500 Circumstances under which loans
may be guaranteed by the Secretary.

682.501 Extent of Federal guarantee under
the Federal GSL programs.

682.502 The application to be a lender.
682.503 The guarantee agreement.
682.504 Issuance of Federal loan guarantees.
682.505 Insurance premium.
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682.506 Limitations on maximum loan
amounts.

682.507 Due diligence in collecting a loan.
682.508 Assignment of a loan.
682.509 Special conditions for filing a claim.
682.510 Determination of the borrower’s

death, total and permanent disability, or
bankruptcy.

682.511 Procedures for filing a claim.
682.512 Determination of amount payable on

a claim.
682.513 Factors affecting coverage of a loan

under the loan guarantee.
682.514 Procedures for receipt or retention

of payments where the lender has vio-
lated program requirements for Federal
GSL loans.

682.515 Records, reports, and inspection re-
quirements for Federal GSL program
lenders.

Subpart F—Requirements, Standards, and
Payments for Participating Schools

682.600 [Reserved]
682.601 Rules for a school that makes or

originates loans.
682.602 [Reserved]
682.603 Certification by a participating

school in connection with a loan applica-
tion.

682.604 Processing the borrower’s loan pro-
ceeds and counseling borrowers.

682.605 Determining the date of a student’s
withdrawal.

682.606 [Reserved]
682.607 Payment of a refund to a lender.
682.608 Termination of a school’s lending

eligibility.
682.609 Remedial actions.
682.610 Administrative and fiscal require-

ments for participating schools.
682.611 Foreign schools.

Subpart G—Limitation, Suspension, or Ter-
mination of Lender or Third-party
Servicer Eligibility and Disqualification
of Lenders and Schools

682.700 Purpose and scope.
682.701 Definitions of terms used in this sub-

part.
682.702 Effect on participation.
682.703 Informal compliance procedure.
682.704 Emergency action.
682.705 Suspension proceedings.
682.706 Limitation or termination pro-

ceedings.
682.707 Appeals in a limitation or termi-

nation proceeding.
682.708 Evidence of mailing and receipt

dates.
682.709 Reimbursements, refunds, and off-

sets.
682.710 Removal of limitation.
682.711 Reinstatement after termination.

682.712 Disqualification review of limita-
tion, suspension, and termination ac-
tions taken by guarantee agencies
against lenders.

682.713 Disqualification review of limita-
tion, suspension, and termination ac-
tions taken by guarantee agencies
against a school.

Subpart H—Special Allowance Payments
on Loans Made or Purchased With Pro-
ceeds of Tax-Exempt Obligations

682.800 Special allowance payments for
loans financed by proceeds of tax-exempt
obligations.

682.801 Provisions required in Plan.
682.802 Submission of Plan for approval—re-

quired documentation.
682.803 Amendments to Plan for Doing Busi-

ness.
682.804 Failure to comply with Plan for

Doing Business.
682.805 Sanctions for material misrepresen-

tation.
682.806—682.829 [Reserved]
682.830 Audit standards.
682.831—682.839 [Reserved]
682.840 Prohibition against discrimination

as a condition for receiving special al-
lowance payments.

APPENDIXES A AND B TO PART 682 [RESERVED]
APPENDIX C TO PART 682—PROCEDURES FOR

CURING VIOLATIONS OF THE DUE DILIGENCE
IN COLLECTION AND TIMELY FILING OF
CLAIMS REQUIREMENTS APPLICABLE TO
FISLP AND FEDERAL PLUS PROGRAM
LOANS AND FOR REPAYMENT OF INTEREST
AND SPECIAL ALLOWANCE OVERBILLINGS
[BULLETIN L–77A]

APPENDIX D TO PART 682—POLICY FOR
WAIVING THE SECRETARY’S RIGHT TO RE-
COVER OR REFUSE TO PAY, INTEREST BEN-
EFITS, SPECIAL ALLOWANCE, AND REINSUR-
ANCE ON STAFFORD, PLUS, SUPPLE-
MENTAL LOANS FOR STUDENTS, AND CON-
SOLIDATION PROGRAM LOANS INVOLVING
LENDERS’ VIOLATIONS OF FEDERAL REGU-
LATIONS PERTAINING TO DUE DILIGENCE IN
COLLECTION OR TIMELY FILING OF CLAIMS
[BULLETIN 88–G–138]

AUTHORITY: 20 U.S.C. 1071 to 1087–2, unless
otherwise noted.

SOURCE: 57 FR 60323, Dec. 18, 1992, unless
otherwise noted.

Subpart A—Purpose and Scope

§ 682.100 The Federal Family Edu-
cation Loan programs.

(a) This part governs the following
four programs collectively referred to
in these regulations as ‘‘the Federal
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Family Education Loan (FFEL) pro-
grams,’’ in which lenders use their own
funds to make loans to enable a stu-
dent or his or her parents to pay the
costs of the student’s attendance at
postsecondary schools:

(1) The Federal Stafford Loan (Staf-
ford) Program, which encourages mak-
ing loans to undergraduate, graduate,
and professional students.

(2) The Federal Supplemental Loans
for Students (SLS) Program, as in ef-
fect for periods of enrollment that
began prior to July 1, 1994, which en-
courages making loans to graduate,
professional, independent under-
graduate, and certain dependent under-
graduate students.

(3) The Federal PLUS (PLUS) Pro-
gram, which encourages making loans
to parents of dependent undergraduate
students. Before October 17, 1986, the
PLUS Program also provided for mak-
ing loans to graduate, professional, and
independent undergraduate students.
Before July 1, 1993, the PLUS Program
also provided for making loans to par-
ents of dependent graduate students.

(4) The Federal Consolidation Loan
Program (Consolidation Loan Pro-
gram), which encourages making loans
to borrowers for the purpose of consoli-
dating other loans including loans:
under the Federal Insured Student
Loan (FISL), Stafford loan, SLS, ALAS
(as in effect before October 17, 1986),
PLUS, Perkins Loan programs, the
Health Professions Student Loan
(HPSL) Program authorized by subpart
II of part A of Title VII of the Public
Health Services Act, Health Education
Assistance Loans (HEAL) authorized
by subpart I of Part A of Title VII of
the Health Services Act, and Nursing
Student Loan Program loans author-
ized by subpart II of part B of title VIII
of the Public Health Service Act, and
existing loans obtained under the Con-
solidation Loan Program, and William
D. Ford Direct Loan (Direct Loan) pro-
gram loans, if the application for the
Consolidation loan was received on or
after November 13, 1997.

(b)(1) Except for the loans guaranteed
directly by the Secretary described in
paragraph (b)(2) of this section, a guar-
anty agency guarantees a lender
against losses due to default by the
borrower on a FFEL loan. If the guar-

anty agency meets certain Federal re-
quirements, the guaranty agency is re-
imbursed by the Secretary for all or
part of the amount of default claims it
pays to lenders.

(2)(i) The Secretary guarantees lend-
ers against losses—

(A) Within the Stafford Loan Pro-
gram, on loans made under Federal In-
sured Student Loan (FISL) Program;

(B) Within the PLUS Program, on
loans made under the Federal PLUS
Program;

(C) Within the SLS Program, on
loans made under the Federal SLS Pro-
gram; as in effect for periods of enroll-
ment that began prior to July 1, 1994,
and

(D) Within the Consolidation Loan
Program, on loans made under the Fed-
eral Consolidation Loan Program.

(ii) The loan programs listed in para-
graph (b)(2)(i) of this section collec-
tively are referred to in these regula-
tions as the ‘‘Federal Guaranteed Stu-
dent Loan (GSL) programs.’’

(iii) The Federal GSL programs are
authorized to operate in States not
served by a guaranty agency program.
In addition, the FISL and Federal SLS
(as in effect for periods of enrollment
that began prior to July 1, 1994) pro-
grams are authorized, under limited
circumstances, to operate in States in
which a guaranty agency program does
not serve all eligible students.

(Authority: 20 U.S.C. 1701 to 1087–2)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 33348, June 28, 1994; 59 FR 61215, Nov. 29,
1994; 64 FR 18974, 18975, Apr. 16, 1999]

§ 682.101 Participation in the FFEL
programs.

(a) Eligible banks, savings and loan
associations, credit unions, pension
funds, insurance companies, schools,
and State and private nonprofit agen-
cies may make loans.

(b) Institutions of higher education,
including most colleges, universities,
graduate and professional schools, and
many vocational, technical, and cor-
respondence schools may participate as
schools, enabling an eligible student or
his or her parents to obtain a loan to
pay for the student’s cost of education.

(c) Students who meet certain re-
quirements, including enrollment at a
participating school, may borrow under
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the Stafford Loan and, for periods of
enrollment that began prior to July 1,
1994, the SLS program. Parents of eligi-
ble dependent undergraduate students
may borrow under the PLUS Program.
Borrowers with outstanding Stafford,
SLS, FISL, Perkins, HPSL, HEAL,
ALAS, PLUS, or Nursing Student Loan
Program loans, or married couples
each of whom have eligible loans under
these programs may borrow under the
Consolidation Loan Program.

(Authority: 20 U.S.C. 1071 to 1087–2)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 61215, Nov. 29, 1994; 64 FR 18975, Apr. 16,
1999]

§ 682.102 Obtaining and repaying a
loan.

(a) Stafford loan application. Gen-
erally, to obtain a Stafford loan, a stu-
dent completes an application and sub-
mits it to the school for certification.
After the school certifies the applica-
tion, the application is submitted to a
participating lender. If the lender de-
cides to make the loan, the lender ob-
tains a loan guarantee from a guaranty
agency or the Secretary.

(b) SLS loan application. Generally, to
obtain an SLS loan, a student com-
pletes an application and submits it to
the school for certification. After the
school certifies the application, the ap-
plication is submitted to a partici-
pating lender. If the lender decides to
make the loan, the lender obtains a
loan guarantee from a guaranty agency
or the Secretary.

(c) PLUS loan application. Generally,
to obtain a PLUS loan, both the stu-
dent and the parent complete an appli-
cation and submit it to the school for
certification. After the school certifies
the application, the application is sub-
mitted to a participating lender. If the
lender decides to make the loan, the
lender obtains a loan guarantee from a
guaranty agency or the Secretary.

(d) Consolidation loan application.
Generally, to obtain a Consolidation
loan, a borrower completes an applica-
tion and submits it to a lender holding
at least one of the borrower’s loans to
be consolidated. If all the holders of
loans selected for consolidation by the
borrower refuse to make a Consolida-
tion loan, the borrower may submit the
application to any other lender partici-

pating in the Consolidation Loan Pro-
gram. In the case of a married couple
seeking a Consolidation loan, only the
holders for one of the applicants must
be contacted for consolidation. In the
case of a married couple seeking a Con-
solidation loan, only the holders for
one of the applicants must be con-
tacted for consolidation. If a lender de-
cides to make the loan, the lender ob-
tains a loan guarantee from a guaranty
agency or the Secretary.

(e) Repaying a loan—(1) General. Gen-
erally, the borrower is obligated to
repay the full amount of the loan, late
fees, collection costs chargeable to the
borrower, and any interest not payable
by the Secretary. The borrower’s obli-
gation to repay is cancelled if the bor-
rower dies, becomes totally and perma-
nently disabled, or has that obligation
discharged in bankruptcy. The bor-
rower’s obligation to repay a PLUS
loan is cancelled if the student, on
whose behalf the parent borrowed, dies.
The borrower’s or student’s obligation
to repay all or a portion of his or her
loan may be cancelled if the student is
unable to complete his or her program
of study because the school closed or
the borrower’s or student’s eligibility
to borrow was falsely certified by the
school. The obligation to repay all or a
portion of a loan may be forgiven for
Stafford loan borrowers who enter cer-
tain areas of the teaching or nursing
professions or perform certain kinds of
national or community service.

(2) Stafford loan repayment. In the
case of a subsidized Stafford loan, a
borrower is not required to make any
principal payments on a Stafford loan
during the time the borrower is in
school. The Secretary pays the interest
on the borrower’s behalf during the
time the borrower is in school. When
the borrower ceases to be enrolled on
at least a half-time basis, a grace pe-
riod begins during which no principal
payments are required, and the Sec-
retary continues to make interest pay-
ments on the borrower’s behalf. In the
case of an unsubsidized Stafford loan,
the borrower is responsible for interest
during these periods. At the end of the
grace period, the repayment period be-
gins. During the repayment period, for
the subsidized and unsubsidized Staf-
ford loan, the borrower pays both the
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principal and the interest accruing on
the loan.

(3) SLS loan repayment. Generally, the
repayment period for an SLS loan be-
gins immediately on the day of the last
disbursement of the loan proceeds by
the lender. The first payment of prin-
cipal and interest on an SLS loan is
due from the borrower within 60 days
after the loan is fully disbursed unless
a borrower who is also a Stafford loan
borrower, but who has not yet entered
repayment on the Stafford loan, re-
quests that commencement of repay-
ment on the SLS loan be deferred until
the borrower’s grace period on the
Stafford loan expires.

(4) PLUS loan repayment. Generally,
the repayment period for a PLUS loan
begins on the day the loan is fully dis-
bursed by the lender. The first pay-
ment of principal and interest on a
PLUS loan is due from the borrower
within 60 days after the loan is fully
disbursed.

(5) Consolidation loan repayment. Gen-
erally, the repayment period for a Con-
solidation loan begins on the day the
loan is disbursed. The first payment of
principal and interest on a Consolida-
tion loan is due from the borrower
within 60 days after the borrower’s li-
ability on all loans being consolidated
has been discharged.

(6) Deferment of repayment. Repay-
ment of principal on a FFEL program
loan may be deferred under the cir-
cumstances described in § 682.210.

(7) Default. If a borrower defaults on
a loan, the guarantor reimburses the
lender for the amount of its loss. The
guarantor then collects the amount
owed from the borrower.

(Authority: 20 U.S.C. 1071 to 1087–2)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25744, May 17, 1994; 59 FR 33348, June 28,
1994; 64 FR 18975, Apr. 16, 1999]

§ 682.103 Applicability of subparts.

(a) Subpart B of this part contains
general provisions that are applicable
to all participants in the FFEL and
Federal GSL programs programs.

(b) The administration of the FFEL
programs by a guaranty agency is sub-
ject to subparts C, D, F, and G of this
part.

(c) The Federal FFEL and Federal
GSL programs are subject to subparts
C, E, F, and G of this part.

(d) Certain requirements applicable
to schools under all the FFEL and Fed-
eral GSL programs are set forth in sub-
part F of this part.

(Authority: 20 U.S.C. 1071 to 1087–2)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18975, Apr. 16, 1999]

Subpart B—General Provisions

§ 682.200 Definitions.

(a)(1) The definitions of the following
terms used in this part are set forth in
subpart A of the Student Assistance
General Provisions, 34 CFR part 668:

Academic year
Campus-based programs
Dependent student
Eligible program
Eligible student
Enrolled
Federal Consolidation Loan Program
Federal Pell Grant Program
Federal Perkins Loan Program
Federal PLUS Program
Federal Work–Study (FWS) Program
Full–time student
Independent student
National of the United States (Referred to as

U.S. Citizen or National in 34 CFR 668.2)
Payment period
State Student Incentive Grant (SSIG) Pro-

gram
Supplemental Educational Opportunity

Grant (SEOG) Program
Supplemental Loans for Students (SLS) Pro-

gram

(2) The following definitions are set
forth in the regulations for Institu-
tional Eligibility under the Higher
Education Act of 1965, as amended, 34
CFR part 600:

Accredited
Clock hour
Correspondence course
Educational program
Federal Family Education Loan Program

(formerly known as the Guaranteed Stu-
dent Loan (GSL) Program)

Institution of higher education (§ 600.4)
Nationally recognized accrediting agency
Postsecondary Vocational Institution
Preaccredited
Secretary
State
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(3) The definition for cost of attend-
ance is set forth in section 472 of the
Act, as amended.

(b) The following definitions also
apply to this part:

Act. The Higher Education Act of
1965, as amended, 20 U.S.C. 1071 et seq.

Actual interest rate. The annual inter-
est rate a lender charges on a loan,
which may be equal to or less than the
applicable interest rate on that loan.

Applicable interest rate. The maximum
annual interest rate that a lender may
charge under the Act on a loan.

Authority. Any private non-profit or
public entity that may issue tax-ex-
empt obligations to obtain funds to be
used for the making or purchasing of
FFEL loans. The term ‘‘Authority’’
also includes any agency, including a
State postsecondary institution or any
other instrumentality of a State or
local governmental unit, regardless of
the designation or primary purpose of
that agency, that may issue tax-ex-
empt obligations, any party authorized
to issue those obligations on behalf of
a governmental agency, and any non-
profit organization authorized by law
to issue tax-exempt obligations.

Borrower. An individual to whom a
FFEL Program loan is made.

Co-Maker: One of two married indi-
viduals who jointly borrow a Consoli-
dation loan, each of whom are eligible
and who are jointly and severally liable
for repayment of the loan. The term
co-maker also includes one of two par-
ents who are joint borrowers as pre-
viously authorized in the PLUS Pro-
gram.

Default. The failure of a borrower and
endorser, if any, or joint borrowers on
a PLUS or Consolidation loan, to make
an installment payment when due, or
to meet other terms of the promissory
note, the Act, or regulations as appli-
cable, if the Secretary or guaranty
agency finds it reasonable to conclude
that the borrower and endorser, if any,
no longer intend to honor the obliga-
tion to repay, provided that this failure
persists for—

(1) 180 days for a loan repayable in
monthly installments; or

(2) 240 days for a loan repayable in
less frequent installments.

Disbursement. The transfer of loan
proceeds by a lender to a holder, in the

case of a Consolidation loan, or to a
borrower, a school, or an escrow agent
by issuance of an individual check, a
master check or by electronic funds
transfer that may represent loan
amounts for borrowers.

Disposable income. That part of an in-
dividual’s compensation from an em-
ployer and other income from any
source, including spousal income, that
remains after the deduction of any
amounts required by law to be with-
held, or any child support or alimony
payments that are made under a court
order or legally enforceable written
agreement. Amounts required by law
to be withheld include, but are not lim-
ited, to Federal, State, and local taxes,
Social Security contributions, and
wage garnishment payments.

Endorser. An individual who signs a
promissory note and agrees to repay
the loan in the event that the borrower
does not.

Escrow agent. Any guaranty agency
or other eligible lender that receives
the proceeds of a FFEL program loan
as an agent of an eligible lender for the
purpose of transmitting those proceeds
to the borrower or the borrower’s
school.

Estimated financial assistance. (1) The
estimated amount of assistance for a
period of enrollment that a student (or
a parent on behalf of a student) will re-
ceive from Federal, State, institu-
tional, or other sources, such as, schol-
arships, grants, financial need-based
employment, or loans, including but
not limited to—

(i) Veterans’ educational benefits
paid under Chapters 30, 31, 32, and 35 of
Title 38 of the United States Code;

(ii) Educational benefits paid under
Chapters 106 and 107 of Title 10 of the
United States Code (Selected Reserve
Educational Assistance Program);

(iii) Reserve Officer Training Corps
(ROTC) scholarships and subsistence
allowances awarded under Chapter 2 of
Title 10 and Chapter 2 of Title 37 of the
United States Code;

(iv) Benefits paid under Pub. L. 97–
376, section 156: Restored Entitlement
Program for Survivors (or Quayle bene-
fits);

(v) Benefits paid under Pub. L. 96–342,
section 903: Educational Assistance
Pilot Program;
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(vi) Any educational benefits paid be-
cause of enrollment in a postsecondary
education institution;

(vii) The estimated amount of other
Federal student financial aid, includ-
ing but not limited to a Federal Pell
Grant, campus-based aid, and the gross
amount (including fees) of a Federal
Stafford, Unsubsidized Stafford and
Federal PLUS loan.

(2) The estimated amount of assist-
ance does not include—(i) Those
amounts used to replace the expected
family contribution, including—

(A) Unsubsidized and nonsubsidized
Stafford loan amounts for which inter-
est benefits are not payable.

(B) SLS and PLUS loan amounts; or
(C) Private and state-sponsored loan

programs; and
(ii) Federal Perkins loan and Federal

Work-Study funds that the school de-
termines the student has declined.

Expected family contribution. The
amount a student and his or her spouse
and family are expected to pay toward
the student’s cost of attendance.

Federal GSL programs. The Federal In-
sured Student Loan Program, the Fed-
eral Supplemental Loans for Students
Program, the Federal PLUS Program,
and the Federal Consolidation Loan
Program.

Federal Insured Student Loan Program.
The loan program authorized by title
IV–B of the Act under which the Sec-
retary directly insures lenders against
losses.

Foreign school. A school not located
in a State.

Grace period. The period that begins
on the day after a Stafford loan bor-
rower ceases to be enrolled as at least
a half-time student at an institution of
higher education and ends on the day
before the repayment period begins.
See also ‘‘Post-deferment grace pe-
riod.’’ For an SLS borrower who also
has a Federal Stafford loan on which
the borrower has not yet entered re-
payment, the grace period is an equiva-
lent period after the borrower ceases to
be enrolled as at least a half-time stu-
dent at an institution of higher edu-
cation.

Graduate or professional student. A
student who, for a period of enroll-
ment—

(1) Is enrolled in a program above the
baccalaureate level at an institution of
higher education or is enrolled in a
program leading to a first professional
degree;

(2) Has completed the equivalent of
at least three academic years of full-
time study at an institution of higher
education, either before entrance into
the program or as part of the program
itself; and

(3) Is not receiving aid under title IV
of the Act as an undergraduate student
for the same period of enrollment.

Guaranty agency. A State or private
nonprofit organization that has an
agreement with the Secretary under
which it will administer a loan guar-
antee program under the Act.

Half-time student. A student who is
enrolled in an institution of higher
education, and is carrying an academic
workload that amounts to at least one-
half the workload of a full-time stu-
dent, as determined by the school, and
is not a full-time student. A student
enrolled solely in an eligible cor-
respondence course, as defined in 34
CFR 668.8 is considered a half-time stu-
dent as defined in 34 CFR 668.2.

Holder. An eligible lender in posses-
sion of a FFEL program loan note that
is payable to, or has been assigned to
the lender, including a Federal or State
agency or an organization or corpora-
tion acting on behalf of such an agency
and acting as a conservator, liquidator,
or receiver of an eligible lender.

Legal guardian. An individual ap-
pointed by a court to be a ‘‘guardian’’
of a person and specifically required by
the court to use his or her financial re-
sources for the support of that person.

Lender. (1) The term ‘‘eligible lender’’
is defined in section 435(d) of the Act,
and in paragraphs (2)–(5) of this defini-
tion.

(2) With respect to a National or
State chartered bank, a mutual savings
bank, a savings and loan association, a
stock savings bank, or a credit union—

(i) The phrase ‘‘subject to examina-
tion and supervision’’ in section 435(d)
of the Act means ‘‘subject to examina-
tion and supervision in its capacity as
a lender’’;

(ii) The phrase ‘‘does not have as its
primary consumer credit function the
making or holding of loans made to
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students under this part’’ in section
435(d) of the Act means that the lender
does not, or in the case of a bank hold-
ing company, the company’s wholly-
owned subsidiaries as a group do not at
any time, hold FFEL Program loans
that total more than one-half of the
lender’s or subsidiaries’ combined con-
sumer credit loan portfolio, including
home mortgages held by the lender or
its subsidiaries.

(3) A bank that is subject to exam-
ination and supervision by an agency
of the United States, making student
loans as a trustee, may be an eligible
lender if it makes loans under an ex-
press trust, operated as a lender in the
FFEL programs prior to January 1,
1975, and met the requirements of this
paragraph prior to July 23, 1992.

(4) The corporate parent or other
owner of a school that qualifies as an
eligible lender under section 435(d) of
the Act is not an eligible lender unless
the corporate parent or owner itself
qualifies as an eligible lender under
section 435(d) of the Act.

(5) The term ‘‘eligible lender’’ does
not include any lender that the Sec-
retary determines, after notice and op-
portunity for a hearing before a des-
ignated Department official, has—

(i) Offered, directly or indirectly,
points, premiums, payments, or other
inducements, to any educational insti-
tution or other party to secure appli-
cants for FFEL loans;

(ii) Conducted unsolicited mailings
to a student or a student’s parents of
FFEL loan application forms, except to
a student who previously has received
a FFEL loan from the lender or to a
student’s parent who previously has re-
ceived a FFEL loan from the lender;

(iii) Offered, directly or indirectly, a
FFEL loan to a prospective borrower
to induce the purchase of a policy of in-
surance or other product or service by
the borrower or other person; or

(iv) Engaged in fraudulent or mis-
leading advertising with respect to its
FFEL program loan activities.

EDITORIAL NOTE: At 59 FR 33348, June 28,
1994, paragraphs (3) and (4) of the definition
of ‘‘Lender’’ were redesignated as (4) and (5),
and a new paragraph (3) was added. However,
paragraph (5) previously existed, resulting in
two paragraphs (5).

(5) The term eligible lender does not
include any lender that—

(i) Is debarred or suspended, or any of
whose principals or affiliates (as those
terms are defined in 34 CFR part 85) is
debarred or suspended under Executive
Order (E.O.) 12549 (3 CFR, 1986 Comp., p.
189) or the Federal Acquisition Regula-
tion (FAR), 48 CFR part 9, subpart 9.4;

(ii) Is an affiliate, as defined in 34
CFR part 85, of any person who is
debarred or suspended under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4; or

(iii) Employs a person who is
debarred or suspended under E.O. 12549
(3 CFR, 1986 Comp., p. 189) or the FAR,
48 CFR part 9, subpart 9.4, in a capacity
that involves the administration or re-
ceipt of FFEL Program funds.

National credit bureau. A credit bu-
reau with a service area that encom-
passes more than a single region of the
country.

Nonsubsidized Stafford loan. A Staf-
ford loan made prior to October 1, 1992
that does not qualify for interest bene-
fits under § 682.301(b) or special allow-
ance payments under § 682.302.

Origination relationship. A special
business relationship between a school
and a lender in which the lender dele-
gates to the school, or to an entity or
individual affiliated with the school,
substantial functions or responsibil-
ities normally performed by lenders be-
fore making FFEL program loans. In
this situation, the school is considered
to have ‘‘originated’’ a loan made by
the lender.

Origination fee. A fee that the lender
is required to pay the Secretary to help
defray the Secretary’s costs of sub-
sidizing the loan. The lender may pass
this fee on to the Stafford loan bor-
rower. The lender must pass this fee on
to the SLS or PLUS borrower.

Participating school. A school that has
in effect a current agreement with the
Secretary under § 682.600.

Period of enrollment. The period for
which a Stafford, SLS, or PLUS loan is
intended. The period of enrollment
must coincide with a bona fide aca-
demic term established by the school
for which institutional charges are
generally assessed (e.g. semester, tri-
mester, quarter, length of the student’s
program or academic year). The period
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of enrollment is also referred to as the
loan period.

Post-deferment grace period. For a loan
made prior to October 1, 1981, a single
period of six consecutive months begin-
ning on the day following the last day
of an authorized deferment period.

Repayment period. (1) For a Stafford
loan, the period beginning on the date
following the expiration of the grace
period and ending no later than 10
years from the date the first payment
of principal is due from the borrower,
exclusive of any period of deferment or
forbearance.

(2) For unsubsidized Stafford loans,
the period that begins on the day after
the expiration of the applicable grace
period that follows after the student
ceases to be enrolled on at least a half-
time basis and ending no later than 10
years from that date, exclusive of any
period of deferment or forbearance.
However, payments of interest are the
responsibility of the borrower during
the in-school and grace period, but may
be capitalized by the lender.

(3) For SLS loans, the period that be-
gins on the date the loan is disbursed,
or if the loan is disbursed in more than
one installment, on the date the last
disbursement is made and ending no
later than 10 years from that date, ex-
clusive of any period of deferment or
forbearance. The first payment of prin-
cipal is due within 60 days after the
loan is fully disbursed unless a bor-
rower who is also a Stafford loan bor-
rower but who, has not yet entered re-
payment on the Stafford loan requests
that commencement of repayment on
the SLS loan be delayed until the bor-
rower’s grace period on the Stafford
loan expires. Interest on the loan ac-
crues and is due and payable from the
date of the first disbursement of the
loan. The borrower is responsible for
paying interest on the loan during the
grace period and periods of deferment,
but the interest may be capitalized by
the lender.

(4) For Federal PLUS loans, the pe-
riod that begins on the date the loan is
disbursed, or if the loan is disbursed in
more than one installment, on the date
the last disbursement is made and end-
ing no later than 10 years from that
date, exclusive of any period of
deferment or forbearance. Interest on

the loan accrues and is due and payable
from the date of the first disbursement
of the loan.

(5) For Federal Consolidation loans,
the period that begins on the date the
loan is disbursed and ends no later
than 10, 12, 15, 20, 25, or 30 years from
that date depending upon the sum of
the amount of the Consolidation loan,
and the unpaid balance on other stu-
dent loans, exclusive of any period of
deferment or forbearance.

Satisfactory repayment arrangement. (1)
For purposes of regaining eligibility
under § 682.401(b)(4), the making of six
(6) consecutive, on-time, voluntary full
monthly payments on a defaulted loan.
A borrower may only obtain the ben-
efit of this paragraph with respect to
renewed eligibility once.

(2) For purposes of consolidating a
defaulted loan under 34 CFR
682.201(c)(1)(iii)(C), the making of three
(3) consecutive, on-time voluntary full
monthly payments on a defaulted loan.

(3) The required full monthly pay-
ment amount may not be more than is
reasonable and affordable based on the
borrower’s total financial cir-
cumstances. Voluntary payments are
those payments made directly by the
borrower, and do not include payments
obtained by income tax off-set, gar-
nishment, or income or asset execu-
tion. On-time means a payment re-
ceived by the Secretary or a guaranty
agency or its agent within 15 days of
the scheduled due date.

School. (1) An ‘‘institution of higher
education’’ as that term is defined in 34
CFR 600.4.

(2) For purposes of an in-school
deferment, the term includes an insti-
tution of higher education, whether or
not it participates in any title IV pro-
gram or has lost its eligibility to par-
ticipate in the FFEL program because
of a high default rate.

School lender. A school, other than a
correspondence school, that has en-
tered into a contract of guarantee
under this part with the Secretary or,
a similar agreement with a guaranty
agency.

Stafford Loan Program. The loan pro-
gram authorized by Title IV–B of the
Act which encourages the making of
subsidized and unsubsidized loans to
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undergraduate, graduate, and profes-
sional students and is one of the Fed-
eral Family Education Loan programs.

State lender. In any State, a single
State agency or private nonprofit agen-
cy designated by the State that has en-
tered into a contract of guarantee
under this part with the Secretary, or
a similar agreement with a guaranty
agency.

Subsidized Stafford Loan: A Stafford
loan that qualifies for interest benefits
under § 682.301(b) and special allowance
under § 682.302.

Temporarily totally disabled. The con-
dition of an individual who, though not
totally and permanently disabled, is
unable to work and earn money or at-
tend school, during a period of at least
60 days needed to recover from injury
or illness. With regard to a disabled de-
pendent of a borrower, this term means
a spouse or other dependent who, dur-
ing a period of injury or illness, re-
quires continuous nursing or similar
services for a period of at least 90 days.

Third-party servicer. Any State or pri-
vate, profit or nonprofit organization
or any individual that enters into a
contract with a lender or guaranty
agency to administer, through either
manual or automated processing, any
aspect of the lender’s or guaranty
agency’s FFEL programs required by
any statutory provision of or applica-
ble to Title IV of the HEA, any regu-
latory provision prescribed under that
statutory authority, or any applicable
special arrangement, agreement, or
limitation entered into under the au-
thority of statutes applicable to Title
IV of the HEA that governs the FFEL
programs, including, any applicable
function described in the definition of
third-party servicer in 34 CFR part 668;
originating, guaranteeing, monitoring,
processing, servicing, or collecting
loans; claims submission; or billing for
interest benefits and special allowance.

Totally and permanently disabled. The
condition of an individual who is un-
able to work and earn money or attend
school because of an injury or illness
that is expected to continue indefi-
nitely or result in death.

Undergraduate student. A student who
is enrolled at a school in a program of
study, at or below the baccalaureate
level, that usually does not exceed four

academic years, or is up to five aca-
demic years in length, and is designed
to lead to a degree or certificate at or
below the baccalaureate level.

Unsubsidized Stafford loan. A loan
made after October 1, 1992, authorized
under section 428H of the Act for bor-
rowers who do not qualify for interest
benefits under § 682.301(b) but do qualify
for special allowance under §682.302.

Write-off. Cessation of collection ac-
tivity on a defaulted FFEL loan due to
a determination in accordance with ap-
plicable standards that no further col-
lection activity is warranted.

(Authority: 8 U.S.C. 1101; 20 U.S.C. 1070 to
1087–2, 1088–1098, 1141; E.O. 12549 (3 CFR, 1986
Comp., p. 189), E.O. 12689 (3 CFR, 1989 Comp.,
p. 235))

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22454, Apr. 29, 1994; 59 FR 25745, May 17,
1994; 59 FR 33348, June 28, 1994; 59 FR 61215,
Nov. 29, 1994; 60 FR 61756, Dec. 1, 1995; 61 FR
60608, Nov. 29, 1996; 64 FR 18975, Apr. 16, 1999]

§ 682.201 Eligible borrowers.

(a) Student borrower. Except for a refi-
nanced SLS/PLUS loan made under
§ 682.209 (e) or (f), a student is eligible
to receive a Stafford loan, and an inde-
pendent undergraduate student, a grad-
uate or professional student, or, sub-
ject to paragraph (a)(3) of this section,
a dependent undergraduate student, is
eligible to receive an unsubsidized
Stafford loan, if the student who is en-
rolled or accepted for enrollment on at
least a half-time basis at a partici-
pating school meets the requirements
for an eligible student under 34 CFR
part 668, and—

(1) In the case of an undergraduate
student who seeks a Stafford loan or
unsubsidized Stafford loan for the cost
of attendance at a school that partici-
pates in the Pell Grant Program, has
received a final determination, or, in
the case of a student who has filed an
application with the school for a Pell
Grant, a preliminary determination,
from the school of the student’s eligi-
bility or ineligibility for a Pell Grant
and, if eligible, has applied for the pe-
riod of enrollment for which the loan is
sought;

(2) In the case of any student who
seeks an unsubsidized Stafford loan for
the cost of attendance at a school that

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00597 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



598

34 CFR Ch. VI (7–1–99 Edition)§ 682.201

participates in the Stafford Loan Pro-
gram, the student must have received a
determination of need for a subsidized
Stafford loan, and if determined to
have need in excess of $200, have filed
an application with a lender for a sub-
sidized Stafford loan;

(3) For purposes of a dependent un-
dergraduate student’s eligibility for an
additional unsubsidized Stafford loan
amount, as described at § 682.204(d), is a
dependent undergraduate student for
whom the financial aid administrator
determines and documents in the
school’s file, after review of the family
financial information provided by the
student and consideration of the stu-
dent’s debt burden, that the student’s
parents likely will be precluded by ex-
ceptional circumstances (e.g., denial of
a PLUS loan to a parent based on ad-
verse credit, the student’s parent re-
ceives only public assistance or dis-
ability benefits, is incarcerated, or his
or her whereabouts are unknown) from
borrowing under the PLUS Program
and the student’s family is otherwise
unable to provide the student’s ex-
pected family contribution. A parent’s
refusal to borrow a PLUS loan does not
constitute an exceptional cir-
cumstance;

(4)(i) Reaffirms any FFEL loan
amount on which there has been a
total cessation of collection activity,
including all principal, interest, collec-
tion costs, legal costs, and late charges
that have accrued on that amount up
to the date of reaffirmation.

(ii) For purposes of this paragraph,
reaffirmation means the acknowledge-
ment of the loan by the borrower in a
legally binding manner. The acknowl-
edgement may include, but is not lim-
ited to, the borrower—

(A) Signing a new promissory note
that includes the same terms and con-
ditions as the original note signed by
the borrower or repayment schedule; or

(B) Making a payment on the loan.
(5) In the case of a borrower whose

previous loan was canceled due to total
and permanent disability, the student
must—

(i) Obtain a certification from a phy-
sician that the borrower is able to en-
gage in substantial gainful activity;
and

(ii) Sign a statement acknowledging
that the FFEL loan the borrower re-
ceives cannot be canceled in the future
on the basis of any impairment present
when the new loan is made, unless that
impairment substantially deteriorates.

(6) In the case of any student who
seeks a loan but does not have a cer-
tificate of graduation from a school
providing secondary education or the
recognized equivalent of such a certifi-
cate, the student meets the require-
ments under 34 CFR part 668.32(e).

(7) Is not serving in a medical intern-
ship or residency program, except for
an internship in dentistry.

(b) Parent borrower. (1) A parent bor-
rower, is eligible to receive a PLUS
Program loan, other than a loan made
under § 682.209(e), if the parent—

(i) Is borrowing to pay for the edu-
cational costs of a dependent under-
graduate student who meets the re-
quirements for an eligible student set
forth in 34 CFR part 668;

(ii) Provides his or her and the stu-
dent’s social security number;

(iii) Meets the requirements per-
taining to citizenship and residency
that apply to the student in 34 CFR
668.33;

(iv) Meets the requirements con-
cerning defaults and overpayments
that apply to the student in 34 CFR
668.35 and meets the requirements of
judgment liens that apply to the stu-
dent under 34 CFR 668.32(g)(3);

(v) Except for the completion of a
Statement of Selective Service Reg-
istration Status, complies with the re-
quirements for submission of a State-
ment of Educational Purpose that
apply to the student in 34 CFR part 668;

(vi) Meets the requirement of para-
graphs (a)(4) and (a)(5) of this section;

(vii)(A) In the case of a Federal PLUS
loan made on or after July 1, 1993, does
not have an adverse credit history.

(B) For purposes of this section, the
lender must obtain a credit report on
each applicant from at least one na-
tional credit bureau. The credit report
must be secured within a timeframe
that would ensure the most accurate,
current representation of the bor-
rower’s credit history before the first
day of the period of enrollment for
which the loan is intended.
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(C) Unless the lender determines that
extenuating circumstances existed, the
lender must consider each applicant to
have an adverse credit history based on
the credit report if—

(1) The applicant is considered 90 or
more days delinquent on the repay-
ment of a debt;

(2) The applicant has been the subject
of a default determination, bankruptcy
discharge, foreclosure, repossession,
tax lien, wage garnishment, or write-
off of a Title IV debt, during the five
years preceding the date of the credit
report.

(D) Nothing in this paragraph pre-
cludes the lender from establishing
more restrictive credit standards to de-
termine whether the applicant has an
adverse credit history.

(E) The absence of any credit history
is not an indication that the applicant
has an adverse credit history and is not
to be used as a reason to deny a PLUS
loan to that applicant.

(F) The lender must retain docu-
mentation demonstrating its basis for
determining that extenuating cir-
cumstances existed. This documenta-
tion may include, but is not limited to,
an updated credit report, a statement
from the creditor that the borrower
has made satisfactory arrangements to
repay the debt, or a satisfactory state-
ment from the borrower explaining any
delinquencies with outstanding bal-
ances of less than $500.

(viii) Obtains an endorser who has
been determined not to have an adverse
credit history as provided in paragraph
(b)(1)(vii)(C) of this section.

(2) For purposes of paragraph (b)(1) of
this section, a ‘‘parent’’ includes the
individuals described in the definition
of ‘‘parent’’ in 34 CFR 668.2 and the
spouse of a parent who remarried, if
that spouse’s income and assets would
have been taken into account when cal-
culating a dependent student’s ex-
pected family contribution.

(c) Consolidation Program Borrower. (1)
An individual is eligible to receive a
Consolidation loan if, at the time of ap-
plication for a Consolidation loan, the
individual—

(i) For an application received by a
consolidating lender on or after Janu-
ary 1, 1993, and for which the loan was
made prior to July 1, 1994, has an out-

standing indebtedness of not less than
$7,500 that is eligible for consolidation
under § 682.100;

(ii) Has ceased at least half-time en-
rollment at a school;

(iii) Is, on the loans being consoli-
dated—

(A) In a grace period preceding repay-
ment on the loans being consolidated;

(B) Is in repayment status; or
(C) In a default status on a Title IV

loan and has either made satisfactory
repayment arrangements as defined in
section 682.200(b)(2) or has agreed to
repay the consolidation loan under the
income-sensitive repayment plan de-
scribed in § 682.209(a)(6)(viii).

(iv) Certifies that no other applica-
tion for a Consolidation loan is pend-
ing;

(v) Agrees to notify the holder of any
changes in address; and

(vi) Certifies that the lender holds an
outstanding loan of the borrower that
is being consolidated or that the bor-
rower has unsuccessfully sought a loan
from the holders of the outstanding
loans and was unable to secure a Con-
solidation loan from the holder.

(2) A married couple is eligible to re-
ceive a Consolidation loan in accord-
ance with this section if each—

(i) Agrees to be held jointly and sev-
erally liable for the repayment of the
total amount of the Consolidation
loan;

(ii) Agrees to repay the debt regard-
less of any change in marital status;
and

(iii) Meets the requirements of para-
graph (c)(1) of this section, and only
one must have met the requirements of
paragraph (c)(1)(vi) of this section.

(3) To be eligible to receive a Consoli-
dation loan, in the case of a student,
parent, or Consolidation loan borrower
who is currently in default on an FFEL
Program loan, the borrower must have
made satisfactory repayment arrange-
ments.

(4) A borrower’s eligibility to receive
a Consolidation loan terminates upon
receipt of a Consolidation loan ex-
cept—

(i) With respect to student loans re-
ceived after the date the Consolidation
loan is made; or

(ii) Eligible loans received prior to
the date the Consolidation loan was
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made can be added to the Consolidation
loan during the 180-day period after the
making of the Consolidation loan.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1091)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25745, May 17, 1994; 59 FR 33349, June 28,
1994; 59 FR 61215, Nov. 29, 1994; 60 FR 61756,
61815, Dec. 1, 1995; 60 FR 65021, Dec. 18, 1995;
62 FR 63433, Nov. 28, 1997; 64 FR 18975, Apr. 16,
1999]

§ 682.202 Permissible charges by lend-
ers to borrowers.

The charges that lenders may impose
on borrowers, either directly or indi-
rectly, are limited to the following:

(a) Interest. The applicable interest
rates for FFEL Program loans are
given in paragraphs (a)(1) through
(a)(4) of this section.

(1) Stafford Loan Program. (i) If the
borrower, on the date the promissory
note evidencing the loan is signed, has
an outstanding balance of principal or
interest on a previous Stafford loan,
the interest rate is the applicable in-
terest rate on that previous Stafford
loan.

(ii) If the borrower, on the date the
promissory note evidencing the loan is
signed, has no outstanding balance on
any FFEL Program loan, and the first
disbursement is made—

(A) Prior to October 1, 1992, for a loan
covering a period of instruction begin-
ning on or after July 1, 1988, the inter-
est rate is 8 percent until 48 months
elapse after the repayment period be-
gins, and 10 percent thereafter; or

(B) On or after October 1, 1992, the in-
terest rate is a variable rate, applica-
ble to each July 1–June 30 period, that
equals the lesser of—

(1) The bond equivalent rate of the
91-day Treasury bills auctioned at the
final auction prior to the June 1 imme-
diately preceding the July 1–June 30
period, plus 3.10 percent; or

(2) 9 percent.
(iii) For a Stafford loan for which the

first disbursement is made before Octo-
ber 1, 1992—

(A) If the borrower, on the date the
promissory note evidencing the loan is
signed, has no outstanding balance on
a Stafford loan but has an outstanding
balance of principal or interest on a
PLUS or SLS loan made for a period of

enrollment beginning before July 1,
1988, or on a Consolidation loan that
repaid a loan made for a period of en-
rollment beginning before July 1, 1988,
the interest rate is 8 percent; or

(B) If the borrower, on the date the
promissory note evidencing the loan is
signed, has an outstanding balance of
principal or interest on a PLUS or SLS
loan made for a period of enrollment
beginning on or after July 1, 1988, or on
a Consolidation loan that repaid a loan
made for a period of enrollment begin-
ning on or after July 1, 1988, the inter-
est rate is 8 percent until 48 months
elapse after the repayment period be-
gins, and 10 percent thereafter.

(iv) For a Stafford loan for which the
first disbursement is made on or after
October 1, 1992, if the borrower, on the
date the promissory note evidencing
the loan is signed, has no outstanding
balance on a Stafford loan but has an
outstanding balance of principal or in-
terest on a PLUS, SLS, or Consolida-
tion loan, the interest rate is 8 percent.

(2) PLUS Program. (i) For a combined
repayment schedule under § 682.209(d),
the interest rate is the weighted aver-
age of the rates of all loans included
under that schedule.

(ii) For a loan disbursed on or after
July 1, 1987 but prior to October 1, 1992,
and for any loan made under § 682.209
(e) or (f), the interest rate is a variable
rate, applicable to each July 1–June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury bills auctioned at the
final auction prior to the June 1 imme-
diately preceding the July 1–June 30
period, plus 3.25 percent; or

(B) 12 percent.
(iii) For a loan disbursed on or after

October 1, 1992, the interest rate is a
variable rate, applicable to each July
1–June 30 period, that equals the lesser
of—

(A) The bond equivalent rate of the
52-week Treasury bills auctioned at the
final auction prior to the June 1 imme-
diately preceding the July 1–June 30
period, plus 3.10 percent; or

(B) 10 percent.
(3) SLS Program. (i) For a combined

repayment schedule under § 682.209(d),
the interest rate is the weighted aver-
age of the rates of all loans included
under that schedule.
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(ii) For a loan disbursed on or after
July 1, 1987 but prior to October 1, 1992,
and for any loan made under § 682.209
(e) or (f), the interest rate is a variable
rate, applicable to each July 1–June 30
period, that equals the lesser of—

(A) The bond equivalent rate of the
52-week Treasury bills auctioned at the
final auction prior to the June 1 imme-
diately preceding the July 1–June 30
period, plus 3.25 percent; or

(B) 12 percent.
(iii) For a loan disbursed on or after

October 1, 1992, the interest rate is a
variable rate, applicable to each July
1–June 30 period, that equals the lesser
of—

(A) The bond equivalent rate of the
52-week Treasury bills auctioned at the
final auction prior to the June 1 imme-
diately preceding the July 1–June 30
period, plus 3.10 percent; or

(B) 11 percent.
(4) Consolidation Program. A Consoli-

dation Program loan bears interest at
the rate that is the greater of—

(i) The weighted average of interest
rates on the loans consolidated, round-
ed to the nearest whole percent; or

(ii) 9 percent.
(5) Actual interest rates under the Staf-

ford loan, SLS, PLUS, and Consolidation
Programs. A lender may charge a bor-
rower an actual rate of interest that is
less than the applicable interest rate
specified in paragraphs (a)(1)–(4) of this
section.

(6) Refund of excess interest paid on
Stafford loans.

(i) For a loan with an applicable in-
terest rate of 10 percent made prior to
July 23, 1992, and for a loan with an ap-
plicable interest rate of 10 percent
made from July 23, 1992 through Sep-
tember 30, 1992, to a borrower with no
outstanding FFEL Program loans—

(A) If during any calendar quarter,
the sum of the average of the bond
equivalent rates of the 91-day Treasury
bills auctioned for that quarter, plus
3.25 percent, is less than 10 percent, the
lender shall calculate an adjustment
and credit the adjustment as specified
under paragraph (a)(6)(i)(B) of this sec-
tion if the borrower’s account is not
more than 30 days delinquent on De-
cember 31. The amount of the adjust-
ment for a calendar quarter is equal
to—

(1) 10 percent minus the sum of the
average of the bond equivalent rates of
the 91-day Treasury bills auctioned for
the applicable quarter plus 3.25 per-
cent;

(2) Multiplied by the average daily
principal balance of the loan (not in-
cluding unearned interest added to
principal); and

(3) Divided by 4;
(B) No later than 30 calendar days

after the end of the calendar year, the
holder of the loan shall credit any
amounts computed under paragraph
(a)(6)(i)(A) of this section to—

(1) The Secretary, for amounts paid
during any period in which the bor-
rower is eligible for interest benefits;

(2) The borrower’s account to reduce
the outstanding principal balance as of
the date the holder adjusts the bor-
rower’s account, provided that the bor-
rower’s account was not more than 30
days delinquent on that December 31;
or

(3) The Secretary, for a borrower who
on the last day of the calendar year is
delinquent for more than 30 days.

(ii) For a fixed interest rate loan
made on or after July 23, 1992 to a bor-
rower with an outstanding FFEL Pro-
gram loan—

(A) If during any calendar quarter,
the sum of the average of the bond
equivalent rates of the 91-day Treasury
bills auctioned for that quarter, plus
3.10 percent, is less than the applicable
interest rate, the lender shall calculate
an adjustment and credit the adjust-
ment to reduce the outstanding prin-
cipal balance of the loan as specified
under paragraph (a)(6)(ii)(C) of this sec-
tion if the borrower’s account is not
more than 30 days delinquent on De-
cember 31. The amount of an adjust-
ment for a calendar quarter is equal
to—

(1) The applicable interest rate minus
the sum of the average of the bond
equivalent rates of the 91-day Treasury
bills auctioned for the applicable quar-
ter plus 3.10 percent;

(2) Multiplied by the average daily
principal balance of the loan (not in-
cluding unearned interest added to
principal); and

(3) Divided by 4;
(B) For any quarter or portion there-

of that the Secretary was obligated to
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pay interest subsidy on behalf of the
borrower, the holder of the loan shall
refund to the Secretary, no later than
the end of the following quarter, any
excess interest calculated in accord-
ance with paragraph (a)(6)(ii)(A) of this
section;

(C) For any other quarter, the holder
of the loan shall, within 30 days of the
end of the calendar year, reduce the
borrower’s outstanding principal by
the amount of excess interest cal-
culated under paragraph (a)(6)(ii)(A) of
this section, provided that the bor-
rower’s account was not more than 30
days delinquent as of December 31;

(D) For a borrower who on the last
day of the calendar year is delinquent
for more than 30 days, any excess inter-
est calculated shall be refunded to the
Secretary; and

(E) Notwithstanding paragraphs
(a)(6)(ii)(B), (C) and (D) of this section,
if the loan was disbursed during a quar-
ter, the amount of any adjustment re-
funded to the Secretary or credited to
the borrower for that quarter shall be
prorated accordingly.

(7) Conversion to Variable Rate.
(i) A lender or holder shall convert

the interest rate on a loan under para-
graphs (a)(6)(i) or (ii) of this section to
a variable rate.

(ii) The applicable interest rate for
each 12-month period beginning on
July 1 and ending on June 30 preceding
each 12-month period is equal to the
sum of—

(A) The bond equivalent rate of the
91-day Treasury bills auctioned at the
final auction prior to June 1; and

(B) 3.25 percent in the case of a loan
described in paragraph (a)(6)(i) of this
section or 3.10 percent in the case of a
loan described in paragraph (a)(6)(ii) of
this section.

(iii)(A) In connection with the con-
version specified in paragraph (a)(6)(ii)
of this section for any period prior to
the conversion for which a rebate has
not been provided under paragraph
(a)(6) of this section, a lender or holder
shall convert the interest rate to a
variable rate.

(B) The interest rate for each period
shall be reset quarterly and the appli-
cable interest rate for the quarter or
portion shall equal the sum of—

(1) The average of the bond equiva-
lent rates of 91-day Treasury bills auc-
tioned for the preceding 3-month pe-
riod; and

(2) 3.25 percent in the case of loans as
specified under paragraph (a)(6)(i) of
this section or 3.10 percent in the case
of loans as specified under paragraph
(a)(6)(ii) of this section.

(iv)(A) The holder of a loan being
converted under paragraph (a)(7)(iii)(A)
of this section shall complete such con-
version on or before January 1, 1995.

(B) The holder shall, not later than 30
days prior to the conversion, provide
the borrower with—

(1) A notice informing the borrower
that the loan is being converted to a
variable interest rate;

(2) A description of the rate to the
borrower;

(3) The current interest rate; and
(4) An explanation that the variable

rate will provide a substantially equiv-
alent benefit as the adjustment other-
wise provided under paragraph (a)(6) of
this section.

(v) The notice may be provided as
part of the disclosure requirement as
specified under § 682.205.

(vi) The interest rate as calculated
under this paragraph may not exceed
the maximum interest rate applicable
to the loan prior to the conversion.

(b) Capitalization. (1) A lender may
add accrued interest and unpaid insur-
ance premiums to the borrower’s un-
paid principal balance in accordance
with paragraph (b)(2) of this section.
This increase in the principal balance
of a loan is called ‘‘capitalization.’’

(2) A lender may capitalize interest
payable by the borrower that has ac-
crued—

(i) During the period from the date
the first disbursement was made to the
beginning date of the in-school period;

(ii) During the in-school period or
grace period, if capitalization is ex-
pressly authorized by the promissory
note (or with the written consent of
the borrower);

(iii) During a period of authorized
deferment;

(iv) During a period of authorized for-
bearance; or

(v) During the period from the date
the first installment payment was due
until it was made.
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(3) A lender may capitalize accrued
interest under paragraphs (b)(2)(ii)
through (iv) of this section no more
frequently than quarterly, except that
capitalization is again permitted when
repayment is required to begin or re-
sume. A lender may capitalize accrued
interest under paragraph (b)(2) (i) and
(v) of this section only on the date re-
payment of principal is scheduled to
begin.

(4) Under the SLS and PLUS pro-
grams, the lender shall require the bor-
rower to pay on a monthly or quarterly
basis or, with the borrower’s written
consent, capitalize on a quarterly basis
interest that has accrued during peri-
ods in which the borrower—

(i) Is pursuing a full-time course of
study at an eligible institution;

(ii) Is pursuing at least a half-time
course of study (as determined by the
institution) during an enrollment pe-
riod for which the student has obtained
a FFEL loan;

(iii) Is pursuing a course of study
pursuant to a graduate fellowship pro-
gram approved by the Secretary; or

(iv) Is pursuing a rehabilitation
training program for disabled individ-
uals that is approved by the Secretary.

(5) For all borrowers who are in a pe-
riod of deferment, a required medical
or dental internship forbearance, or the
in-school or grace period on a non-
subsidized Stafford loan and have
agreed to monthly or quarterly pay-
ments of interest, the lender may cap-
italize past due interest after notifica-
tion to the borrower that the bor-
rower’s failure to resolve any delin-
quency constitutes the borrower’s con-
sent to capitalization of delinquent in-
terest and all interest that will accrue
through the remainder of that period.

(c) Fees for FFEL Program loans. A
lender—

(1) May charge a borrower an origina-
tion fee on a subsidized Stafford loan
not to exceed the maximum rate speci-
fied by Federal statute;

(2) Shall charge a borrower an origi-
nation fee on an unsubsidized Stafford
loan of 3 percent of the principal
amount of the loan;

(3) Shall charge a borrower an origi-
nation fee on an SLS or a PLUS loan of
3 percent of the principal amount of
the loan;

(4) Shall deduct a pro rata portion of
the fee (if charged) from each disburse-
ment; and

(5) Shall refund by a credit against
the borrower’s loan balance the portion
of the origination fee previously de-
ducted from the loan that is attrib-
utable to any portion of the loan—

(i) That is returned by a school to a
lender in order to comply with the Act
or with applicable regulations;

(ii) That is repaid or returned within
120 days of disbursement, unless—

(A) The borrower has no FFEL Pro-
gram loans in repayment status and
has requested, in writing, that the re-
paid or returned funds be used for a dif-
ferent purpose; or

(B) The borrower has a FFEL Pro-
gram loan in repayment status, in
which case the payment is applied in
accordance with § 682.209(b) unless the
borrower has requested, in writing,
that the repaid or returned funds be ap-
plied as a cancellation of all or part of
the loan;

(iii) For which a loan check has not
been negotiated within 120 days of dis-
bursement; or

(iv) For which loan proceeds dis-
bursed by electronic funds transfer or
master check in accordance with
§ 682.207(b)(1)(ii) (B) and (C) have not
been released from the restricted ac-
count maintained by the school within
120 days of disbursement.

(d) Insurance Premium. A lender may
charge the borrower the amount of the
insurance premium paid by the lender
to the guarantor up to 1 percent of the
principal amount of the loan, if that
charge is provided for in the promis-
sory note.

(e) Administrative charge for a refi-
nanced PLUS or SLS Loan. A lender
may charge a borrower up to $100 to
cover the administrative costs of mak-
ing a loan to a borrower under
§ 682.209(e) for the purpose of refi-
nancing a PLUS or SLS loan to secure
a variable interest rate.

(f) Late charge. (1) If authorized by
the borrower’s promissory note, the
lender may require the borrower to pay
a late charge under the circumstances
described in paragraph (f)(2) of this sec-
tion. This charge may not exceed six
cents for each dollar of each late in-
stallment.
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(2) The lender may require the bor-
rower to pay a late charge if the bor-
rower fails to pay all or a portion of a
required installment payment within
15 days after it is due.

(g) Collection charges. (1) If provided
for in the borrower’s promissory note,
and notwithstanding any provisions of
State law, the lender may require that
the borrower or any endorser pay costs
incurred by the lender or its agents in
collecting installments not paid when
due, including, but not limited to—

(i) Attorney’s fees;
(ii) Court costs; and
(iii) Telegrams.
(2) The costs referred to in paragraph

(g)(1) of this section may not include
routine collection costs associated
with preparing letters or notices or
with making personal contacts with
the borrower (e.g., local and long-dis-
tance telephone calls).

(h) Special allowance. Pursuant to
§ 682.412(c), a lender may charge a bor-
rower the amount of special allowance
paid by the Secretary on behalf of the
borrower.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1079, 1082, 1087–1, 1091a)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22475, Apr. 29, 1994; 59 FR 61427, Nov. 30,
1994; 61 FR 60486, Nov. 27, 1996; 62 FR 63434,
Nov. 28, 1997; 64 FR 18976, Apr. 16, 1999]

§ 682.203 Responsible parties.
(a) Delegation of functions. A school,

lender, or guaranty agency may con-
tract or otherwise delegate the per-
formance of its functions under the Act
and this part to a servicing agency or
other party. This contracting or other
delegation of functions does not relieve
the school, lender, or guaranty agency
of its duty to comply with the require-
ments of the Act and this part.

(b) Trustee responsibility. A lender
that holds a loan in its capacity as a
trustee assumes responsibility for com-
plying with all statutory and regu-
latory requirements imposed on any
other holders of a loan.

(Authority: 20 U.S.C. 1082)

§ 682.204 Maximum loan amounts.
(a) Stafford Loan Program annual lim-

its. (1) In the case of an undergraduate
student who has not successfully com-

pleted the first year of a program of
undergraduate education, the total
amount the student may borrow for
any academic year of study under the
Stafford Loan Program and the Direct
Stafford Loan Program may not ex-
ceed—

(i) $2,625 for a program whose length
is at least a full academic year in
length;

(ii) $1,750 for a program whose length
is at least two-thirds but less than a
full academic year in length; and

(iii) $875 for a program whose length
is at least one-third but less than two-
thirds of an academic year length.

(2) In the case of a student who has
successfully completed the first year of
an undergraduate program but has not
successfully completed the second year
of an undergraduate program, the total
amount the student may borrow for
any academic year of study under the
Stafford Loan and Direct Stafford Loan
Program may not exceed—

(i) $3,500 for a program whose length
is at least a full academic year in
length; or

(ii) For a Stafford loan first disbursed
on or after July 1, 1994 for a period of
enrollment beginning on or after July
1, 1994, if the student is enrolled in a
program, with less than a full academic
year remaining, a prorated amount
that bears the same ratio to $3,500 as
the remainder of the program meas-
ured in semester, trimester, quarter, or
clock hours bears to one academic
year.

(3) In the case of a student who has
successfully completed the first and
second year of a program of under-
graduate education but has not suc-
cessfully completed the remainder of
the program, the total amount the stu-
dent may borrow for an academic year
of study under the Stafford Loan and
Direct Stafford Loan Program may not
exceed—

(i) $5,500 for a program whose length
is at least an academic year in length;

(ii) For a Stafford loan first disbursed
on or after July 1, 1994 for a period of
enrollment beginning on or after July
1, 1994, if the student is enrolled in a
program with less than a full academic
year remaining, a prorated amount
that bears the same ratio to $5,500 as
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the remainder of the program meas-
ured in semester, trimester, quarter, or
clock hours bears to one academic
year.

(4) In the case of a student in a pro-
gram who has an associate or bacca-
laureate degree which is required for
admission into the program and who is
not a graduate or professional student,
the total amount the student may bor-
row for an academic year of study may
not exceed the amount in paragraph
(a)(3)(i) of this section.

(5) In the case of a graduate or pro-
fessional student, the total amount the
student may borrow for any academic
year of study under the Stafford Loan
Program, in combination with any
amount borrowed under the Direct
Stafford Loan Program, may not ex-
ceed $8,500.

(b) Stafford Loan Program aggregate
limits. The aggregate unpaid principal
amount of all loans made under the
Stafford Loan and Direct Stafford Loan
Programs may not exceed—

(1) $23,000 in the case of any student
who has not successfully completed a
program of study at the undergraduate
level; and

(2) $65,500, in the case of a graduate
or professional student, including loans
for undergraduate study.

(c) Unsubsidized Stafford Loan Pro-
gram. (1) In the case of a dependent un-
dergraduate student, the total amount
the student may borrow for any period
of study under the Unsubsidized Staf-
ford Loan Program and Direct Unsub-
sidized Stafford Loan Program is the
same as the amount determined under
paragraph (a) of this section, less any
amount received under the Stafford
Loan Program.

(2) In the case of an independent un-
dergraduate student, a graduate or pro-
fessional student, or certain dependent
undergraduate students, the total
amount the student may borrow for
any period of enrollment under the Un-
subsidized Stafford Loan and Direct
Unsubsidized Stafford Loan Programs
may not exceed the amounts deter-
mined under paragraph (a) of this sec-
tion less any amount received under
the Federal Stafford Loan Program, in
combination with the amounts deter-
mined under paragraph (d) of this sec-
tion.

(d) Additional eligibility under the Un-
subsidized Stafford Loan Program. In ad-
dition to any amount borrowed under
paragraphs (a) and (c) of this section,
an independent undergraduate student,
graduate or professional student, or
certain dependent undergraduate stu-
dents may borrow additional amounts
under the Unsubsidized Stafford Loan
Program. The additional amount that
such a student may borrow under the
Unsubsidized Stafford Loan Program,
in addition to the amounts allowed
under paragraphs (a) and (c) of this sec-
tion, for any academic year of study—

(1) In the case of a student who has
not successfully completed the first
and second year of a program of under-
graduate education, may not exceed—

(i) $4,000 for enrollment in a program
whose length is at least a full academic
year in length;

(ii) $2,500 for enrollment in a program
whose length is at least two-thirds but
less than a full academic year in
length;

(iii) $1,500 for enrollment in a pro-
gram whose length is at least one-third
but less than two-thirds of an academic
year in length;

(2) In the case of a student who has
successfully completed the first and
second year of an undergraduate pro-
gram, but has not completed the re-
mainder of the program, may not ex-
ceed—

(i) $5,000 for enrollment in a program
whose length is at least a full academic
year;

(ii) If the student is enrolled in a pro-
gram with less than a full academic
year remaining, a prorated amount
that bears the same ratio to $5,000 as
the remainder of the program meas-
ured in semester, trimester, quarter, or
clock hours bears to one academic
year;

(3) In the case of a student in a pro-
gram who has an associate or bacca-
laureate degree which is required for
admission into the program and who is
not a graduate or professional student,
the total amount the student may bor-
row for an academic year under the Un-
subsidized Stafford Loan and Direct
Unsubsidized Stafford Loan Program
may not exceed the amount in para-
graph (d)(2)(i) of this section; and
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(4) In the case of a graduate or pro-
fessional student, may not exceed
$10,000.

(e) Combined Federal Stafford and SLS
and Federal Direct Stafford aggregate lim-
its. The total unpaid principal amount
of Stafford Loans, Direct Stafford
Loans, Unsubsidized Stafford Loans,
Direct Unsubsidized Stafford Loans and
SLS Loans, may not exceed—

(1) $46,000 for an undergraduate stu-
dent; and

(2) $138,500 for a graduate or profes-
sional student.

(f) SLS Program annual limit. (1) In the
case of a loan for which the first dis-
bursement is made prior to July 1, 1993,
the total amount of all SLS loans that
a student may borrow for any academic
year may not exceed $4,000 or, if the
student is entering or is enrolled in a
program of undergraduate education
that is less than one academic year in
length and the student’s SLS loan ap-
plication is certified pursuant to
§ 682.603 by the school on or after Janu-
ary 1, 1990—

(i) $2,500 for a student enrolled in a
program whose length is at least two-
thirds of an academic year but less
than a full academic year in length;

(ii) $1,500 for a student enrolled in a
program whose length is less than two-
thirds of an academic year in length;
and

(iii) $0 for a student enrolled in a pro-
gram whose length is less than one-
third of an academic year in length.

(2) In the case of a loan for which a
first disbursement is made on or after
July 1, 1993, the total amount a student
may borrow for an academic year
under the SLS program—

(i) In the case of a student who has
not successfully completed the first
and second year of a program of under-
graduate education, may not exceed—

(A) $4,000 for enrollment in a program
whose length is at least a full academic
year in length;

(B) $2,500 for enrollment in a program
whose length is at least two-thirds but
less than a full academic year in
length;

(C) $1,500 for enrollment in a program
whose length is at least one-third but
less than two-thirds of an academic
year in length;

(ii) Except as provided in paragraph
(f)(4) of this section, in the case of a
student who successfully completed the
first and second year of an under-
graduate program, but has not com-
pleted the remainder of the program,
may not exceed—

(A) $5,000 for enrollment in a program
whose length is at least a full academic
year;

(B) $3,325 for enrollment in a program
whose length is at least two-thirds of
an academic year but less than a full
academic year in length; and

(C) $1,675 for enrollment in a program
whose length is at least one-third of an
academic year but less than two-thirds
of an academic year; and

(iii) In the case of a graduate or pro-
fessional student, may not exceed
$10,000.

(4) For a period of enrollment begin-
ning after October 1, 1993, but prior to
July 1, 1994 for which the first disburse-
ment is made prior to July 1, 1994, in
the case of a student who has success-
fully completed the first and second
years of a program but has not success-
fully completed the remainder of a pro-
gram of undergraduate education—

(i) $5,000; or
(ii) If the student is enrolled in a pro-

gram, the remainder of which is less
than a full academic year, the max-
imum annual amount that the student
may receive may not exceed the
amount that bears the same ratio to
the amount in paragraph (f)(4)(i) of this
section as the remainder measured in
semester, trimester, quarter, or clock
hours bears to one academic year.

(g) SLS Program aggregate limit. The
total unpaid principal amount of SLS
Program loans made to—

(1) An undergraduate student may
not exceed—

(i) $20,000, for loans for which the
first disbursement is made prior to
July 1, 1993; or

(ii) $23,000, for loans for which the
first disbursement was made on or
after July 1, 1993; and

(2) A graduate student may not ex-
ceed—

(i) $20,000, for loans for which the
first disbursement is made prior to
July 1, 1993; or

(ii) $73,000, for loans for which the
first disbursement was made on or

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00606 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



607

Off. of Postsecondary Educ., Education § 682.205

after July 1, 1993 including loans for
undergraduate study.

(h) PLUS Program annual limit. The
total amount of all PLUS Program
loans that parents may borrow on be-
half of each dependent student for any
academic year of study may not exceed
the student’s cost of education minus
other estimated financial assistance
for that student.

(i) Minimum loan interval. The annual
loan limits applicable to a student
apply to the length of the school’s aca-
demic year.

(j) Treatment of Consolidation loans for
purposes of determining loan limits. The
percentage of the outstanding balance
on a Consolidation loan counted
against a borrower’s aggregate loan
limits under the Stafford loan, Unsub-
sidized Stafford loan, Direct Stafford
loan, Direct Unsubsidized loan, SLS,
PLUS, Perkins Loan, or HEAL pro-
gram must equal the percentage of the
original amount of the Consolidation
loan attributable to loans made to the
borrower under that program.

(k) Maximum loan amounts. In no case
may a Stafford, PLUS, or SLS loan
amount exceed the student’s estimated
cost of attendance for the period of en-
rollment for which the loan is in-
tended, less—

(1) The student’s estimated financial
assistance for that period; and

(2) The borrower’s expected family
contribution for that period, in the
case of a Stafford loan that is eligible
for interest benefits.

(l) In determining a Stafford loan
amount in accordance with § 682.204 (a),
(c) and (d), the school must use the def-
inition of academic year in 34 CFR
668.2.

[59 FR 33350, June 28, 1994, as amended at 64
FR 18976, Apr. 16, 1999]

§ 682.205 Disclosure requirements for
lenders.

(a) Initial disclosure statement. (1) Ex-
cept in the case of a Consolidation
loan, a lender shall disclose the infor-
mation described in paragraph (a)(2) of
this section to a borrower in writing
before or at the time of the first dis-
bursement on a FFEL program loan.
The written information given to the
borrower must prominently and clearly
display, in bold print, a clear and con-

cise statement that the borrower is re-
ceiving a loan that must be repaid.

(2) The lender shall provide the bor-
rower with—

(i) The lender’s name, the address to
which correspondence with the lender
and payments should be sent, and a
statement that the lender may sell or
transfer the loan to another party, in
which case the address and identity of
the party to which correspondence and
payments should be sent may change;

(ii) The principal amount of the loan;
(iii) The amount of any charges, in-

cluding the origination fee if applica-
ble, and the insurance premium, to be
collected by the lender before or at the
time of each disbursement on the loan,
and an explanation of whether those
charges are to be deducted from the
proceeds of the loan or paid separately
by the borrower;

(iv) The actual interest rate;
(v) The annual and aggregate max-

imum amounts that may be borrowed;
(vi) A statement that information

concerning the loan, including the date
of disbursement and the amount of the
loan, will be reported to a national
credit bureau;

(vii) An explanation of when repay-
ment of the loan is required and when
the borrower is required to pay the in-
terest that accrues on the loan;

(viii) The minimum and maximum
number of years in which the loan
must be repaid and the minimum
amount of required annual payments;

(ix) An explanation of any special op-
tions the borrower may have for con-
solidating or refinancing the loan;

(x) A statement that the borrower
has the right to prepay all or part of
the loan at any time, without penalty;

(xi) A statement describing the cir-
cumstances under which repayment of
the loan or interest that accrues on the
loan may be deferred;

(xii) A statement of availability of
the Department of Defense program for
repayment of loans on the basis of
military service, as provided for in 10
U.S.C. 2171;

(xiii) The definition of ‘‘default’’
found in § 682.200, and the consequences
to the borrower of a default, including
a statement concerning likely litiga-
tion, a statement that the default will
be reported to a national credit bureau,
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and statements that the borrower will
be liable for substantial collection
costs, that the borrower’s Federal and
State income tax refund may be with-
held to pay the debt, that the bor-
rower’s wages may be garnished or off-
set, and that the borrower will be ineli-
gible for additional Federal student fi-
nancial aid, as well as for assistance
under most Federal benefit programs;

(xiv) An explanation of the possible
effects of accepting the loan on the stu-
dent’s eligibility for other forms of stu-
dent financial assistance;

(xv) An explanation of any costs the
borrower may incur in the making or
collection of the loan; and

(xvi) In the case of a Stafford or SLS
loan, other than an SLS loan made
under § 682.209 (e) or (f) or a loan made
to a borrower attending a school that
is not in a State, a statement that the
loan proceeds will be transmitted to
the school for delivery to the borrower;
and

(xvii) A statement of the total cumu-
lative balance, including the loan ap-
plied for, owed to that lender, and an
estimate of, or information that will
allow the borrower to estimate, the
projected monthly payment amount
based on that cumulative outstanding
balance.

(b) Separate statement of borrower
rights and responsibilities. In addition to
the disclosures required by paragraph
(a) of this section, the lender shall pro-
vide the borrower with a separate
statement, written in plain English, at
or prior to the time of the first dis-
bursement, that—

(1) Summarizes the rights and re-
sponsibilities of the borrower with re-
spect to the loan; and

(2) Indicates the consequences to the
borrower of defaulting on the loan de-
scribed in paragraph (a)(2)(xiii) of this
section.

(c) Disclosure of repayment informa-
tion. (1) The lender shall disclose the
information described in paragraph
(c)(2) of this section in a written state-
ment provided to the borrower at or
prior to the beginning of the repay-
ment period. In the case of a Stafford
or SLS loan, the disclosures required
by this paragraph must be made not
less than 30 days nor more than 240
days before the first payment on the

loan is due from the borrower. In the
case of a FISL loan, the lender shall
make the disclosures during the grace
period. If the borrower enters the re-
payment period without the lender’s
knowledge, the lender shall provide the
required disclosures to the borrower in
writing immediately upon discovering
that the borrower has entered the re-
payment period.

(2) The lender shall provide the bor-
rower with—

(i) The lender’s name and the address
to which correspondence with the lend-
er and payments should be sent;

(ii) The scheduled date the repay-
ment period is to begin;

(iii) The estimated balance, including
the estimated amount of interest to be
capitalized, owed by the borrower as of
the date upon which the repayment pe-
riod is to begin, or the date of the dis-
closure, whichever is later;

(iv) The actual interest rate on the
loan;

(v) An explanation of any fees that
may accrue or be charged to the bor-
rower during the repayment period;

(vi) The borrower’s repayment sched-
ule, including the due date of the first
installment and the number, amount,
and frequency of payments;

(vii) Except in the case of a Consoli-
dation loan, an explanation of any spe-
cial options the borrower may have for
consolidating or refinancing the loan
and of the availability and terms of
such other options;

(viii) The estimated total amount of
interest to be paid on the loan, assum-
ing that payments are made in accord-
ance with the repayment schedule; and

(ix) A statement that the borrower
has the right to prepay all or part of
the loan at any time, without penalty.

(d) Exception to disclosure requirement.
In the case of an SLS or PLUS loan,
the lender is not required to provide
the information in paragraph
(c)(2)(viii) of this section if the lender,
in lieu of that disclosure, provides the
borrower with sample projections of
monthly repayment amounts assuming
different levels of borrowing and inter-
est accruals resulting from capitaliza-
tion of interest while the student is in
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school. Sample projections must dis-
close the cost to the borrower of prin-
cipal and interest, interest only and
capitalized interest.

(e) Borrower may not be charged for
disclosures. The lender shall provide the
information required to be disclosed by
paragraphs (a), (b), and (c) of this sec-
tion at no cost to the borrower.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1083(a))

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25745, May 17,
1994; 60 FR 30788, June 12, 1995; 64 FR 18976,
Apr. 16, 1999]

§ 682.206 Due diligence in making a
loan.

(a) General. (1) Loan-making duties
include processing the loan application
and other required forms, approving
the borrower for a loan, determining
the loan amount, explaining to the bor-
rower his or her rights and responsibil-
ities under the loan, and completing
and having the borrower sign the prom-
issory note.

(2) A lender that delegates substan-
tial loan-making duties to a school on
a loan thereby enters into a loan origi-
nation relationship with the school in
regard to that loan. If that relationship
exists, the lender may rely in good
faith upon statements of the borrower
made in the loan application process,
but may not rely upon statements
made by the school in that process. A
non-school lender that does not have
an origination relationship with a
school with respect to a loan may rely
in good faith upon statements of both
the borrower and the school in the loan
application process. Except as provided
in 34 CFR part 668, subpart E, a school
lender may rely in good faith upon
statements made by the borrower in
the loan application process.

(b) Processing forms. Before disbursing
a loan, a lender must determine that
all required forms have been accu-
rately completed by the borrower, the
student, the school, and the lender. A
lender may not ask the borrower to
sign any form before the borrower has
provided on the form all information
requested from the borrower.

(c) Approval of borrower and deter-
mination of loan amount. (1) A lender
may make a loan only to an eligible
borrower. To the extent authorized by
paragraph (a)(2) of this section, the
lender may rely on the information
provided on the application form or
data electronically transmitted to the
lender by the school, the borrower,
and, if the borrower is a parent, the
student on whose behalf the loan is
sought, in determining the borrower’s
eligibility for a loan.

(2) Except in the case of a Consolida-
tion loan, in determining the amount
of the loan to be made, the lender must
review the data on the student’s cost of
attendance and estimated financial as-
sistance that is provided by the school.
In no case may the loan amount exceed
the student’s estimated cost of attend-
ance less the sum of—

(i) The student’s estimated financial
assistance for the period of enrollment
for which the loan is intended; and

(ii) In the case of a Stafford loan that
is eligible for interest benefits, the bor-
rower’s expected family contribution
for that period.

(3) A lender may not approve a loan
for more than the borrower requests,
the student’s unmet financial need, or
the maximum established by § 682.204,
whichever is less.

(d) Promissory note. (1) The lender
shall obtain from the borrower an exe-
cuted legally enforceable promissory
note for each loan as proof of the bor-
rower’s indebtedness.

(2) Without the guarantor’s prior ap-
proval, a lender may not add any
clauses to, or modify any provisions of,
the most current promissory note pro-
vided by the guarantor.

(3) The lender shall give the borrower
and any endorser or co-maker a copy of
each executed note.

(e) Security, endorsement, and co-mak-
ers. (1) A FISL, SLS or Federal PLUS
loan must be made without security or
endorsement.

(2) A Federal Consolidation Program
Loan may be made to two eligible bor-
rowers who agree to be jointly and sev-
erally liable for repayment of the loan
as co-makers, or may be made to an el-
igible borrower with an endorser who is
secondarily liable for repayment of the
loan.
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(3) A Federal Consolidation loan may
be made to two eligible spouses pro-
vided both borrowers agree to be joint-
ly and severally liable for repayment of
the loan as co-makers.

(f) Additional requirement for Consoli-
dation loans. (1) Prior to disbursement
of a Consolidation loan, the lender
shall obtain from the holder of each
loan to be consolidated a certification
with respect to the loan held by the
holder that—

(i) The loan is a legal, valid, and
binding obligation of the borrower;

(ii) The loan was made and serviced
in compliance with applicable laws and
regulations; and

(iii) In the case of a FFEL loan, that
the guarantee on the loan is in full
force and effect.

(2) The Consolidation loan lender
may rely in good faith on the certifi-
cation provided under paragraph (f)(1)
of this section by the holder of a loan
to be consolidated.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1079, 1080, 1082, 1083, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33352, June 28, 1994; 64 FR 18976,
Apr. 16, 1999]

§ 682.207 Due diligence in disbursing a
loan.

(a)(1) This section prescribes proce-
dures for lenders to follow in dis-
bursing Stafford and PLUS loans. This
section does not prescribe procedures
for a refinanced SLS or PLUS Program
loan made under § 682.209 (e) or (f). With
respect to FISL and Federal PLUS
loans, references to the ‘‘guaranty
agency’’ in this section shall be under-
stood to refer to the ‘‘Secretary.’’

(2) The requirements of paragraphs
(b)(1) (ii) and (v) of this section must be
satisfied either by the lender or by an
escrow agent with which the lender has
an agreement pursuant to § 682.408. The
lender shall comply with paragraph
(b)(1)(iii) of this section whether or not
it disburses to an escrow agent.

(b)(1) In disbursing a loan, a lender—
(i)(A) May not disburse loan proceeds

prior to the issuance of the guarantee
commitment for the loan by the guar-

anty agency, except with the agency’s
prior approval; and

(B) Must disburse a Stafford or PLUS
loan in accordance with the disburse-
ment schedule provided by the school;

(ii) Shall disburse loan proceeds by—
(A) A check that is made payable to

the borrower, or that is made co-pay-
able to the borrower and the school for
attendance at which the loan is in-
tended, and requires the personal en-
dorsement or other written certifi-
cation of the borrower in order to be
cashed or deposited in an account of
the borrower at a financial institution;

(B) If authorized by the guarantor,
electronic funds transfer to a account
maintained in accordance with § 688.163
by the school as trustee for the lender,
the guaranty agency, the Secretary,
and the borrower, that requires the
written approval of the borrower that
is secured and retained by the school
for each FFEL program loan for which
funds are released from the account. A
disbursement made by electronic funds
transfer must be accompanied by a list
of the names, social security numbers,
and loan amounts of the borrowers who
are receiving a portion of the disburse-
ment; or

(C) If the school and the lender agree,
a master check from the lender to the
institution of higher education to a ac-
count maintained in accordance with
§ 688.163 by the school as trustee for the
lender. A disbursement made by a mas-
ter check must be accompanied by a
list of the names, social security num-
bers, and loan amounts of the bor-
rowers who are receiving a portion of
the disbursement;

(iii) May not disburse loan proceeds
earlier than is reasonably necessary to
meet the student’s cost of attendance
for the period for which the loan is
made, and, in no case without the Sec-
retary’s prior approval, disburse loan
proceeds earlier than 30 days prior to
the date on which the student is sched-
uled to enroll;

(iv) Shall require an escrow agent to
disburse loan proceeds no later than 21
days after the agent receives the pro-
ceeds from the lender;

(v) Shall disburse—
(A) Except as provided in paragraph

(b)(1)(v) (C)(1) and (D) of this section,
directly to the school;
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(B) In the case of a Federal PLUS
loan—

(1) By electronic funds transfer or
master check from the lender in ac-
cordance with the disbursement sched-
ule provided by the school to a account
maintained in accordance with § 688.163
by the school as trustee for the lender.
A disbursement made by electronic
funds transfer or master check must be
accompanied by a list of the names, so-
cial security numbers, and loan
amounts of the borrowers who are re-
ceiving a portion of the disbursement
and the names and social security
numbers of the students on whose be-
half the parents are borrowing.

(2) By a check from the lender that is
made co-payable to the institution and
the parent borrower directly to the in-
stitution of higher education.

(3) In the case of a student enrolled
in a foreign institution, a check from
the lender that is made co-payable to
the institution and sent directly to ei-
ther the parent or the eligible institu-
tion.

(C) In the case of a student enrolled
in a study-abroad program approved for
credit at the home institution in which
the student is enrolled, if the student
requests—

(1) Directly to the student; or
(2) To the home institution if the

borrower provides a power-of-attorney
to an individual not affiliated with the
institution to endorse the check or
complete an electronic funds transfer
authorization.

(D) In the case of a student enrolled
in an eligible foreign school, if the stu-
dent requests—

(1) Directly to the student; or
(2) To the institution if the borrower

provides a power-of-attorney to an in-
dividual not affiliated with the institu-
tion to endorse the check or complete
an electronic funds transfer authoriza-
tion.

(vi) Except as provided in paragraph
(d)(2) of this section, may not disburse
a second or subsequent disbursement
on a Stafford or SLS loan to a student
who has ceased to be enrolled.

(2) Except as provided in paragraph
(b)(1)(v)(C)(2) of this section, neither a
lender nor a school may obtain a bor-
rower’s power of attorney or other au-
thorization to endorse or otherwise ap-

prove the cashing of a loan check or
the release of funds disbursed by elec-
tronic funds transfer, nor may a bor-
rower provide this power of attorney or
authorization to anyone else. However,
the school may present the loan check
to a financial institution for deposit in
an account of the borrower pursuant to
the borrower’s written authorization
under paragraph (b)(1)(ii)(A) of this
section.

(c) Except for a borrower attending
an eligible foreign institution, a lender
shall disburse any Stafford or PLUS
loan as follows:

(1) Disbursement must be in two or
more installments.

(2) No installment may exceed one-
half of the loan.

(3) Disbursement must be made on a
payment period basis in accordance
with the disbursement schedule pro-
vided by the school.

(4) If one or more scheduled disburse-
ments have elapsed before a lender
makes a disbursement and the student
is still enrolled, the lender may include
in the disbursement loan proceeds for
previously scheduled, but unmade, dis-
bursements.

(5) A lender is not required to make
more than one disbursement if a school
is not in a State.

(d)(1) A lender may disburse loan pro-
ceeds after the student has ceased to be
enrolled on at least a half-time basis.

(2) A disbursement described in para-
graph (d)(1) of this section may be
made—

(i)(A) Only if the school certified the
loan application and the loan funds
will be used to pay educational costs
that the school determines the student
incurred for the period in which the
student was enrolled and eligible;

(B) Only if the student completed the
first 30 days of his or her program of
study if the student was a first-year,
first time borrower as described in
§ 682.604(c)(5) of this section; and

(C) Only if the student graduated or
successfully completed the period of
enrollment for which the loan was in-
tended and has not previously received
a loan under this part, in the case of a
second or subsequent disbursement.

(3) The lender shall give notice to the
school that the loan proceeds have
been disbursed in accordance with
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(d)(1) of this section at the time the
lender sends the loan proceeds to the
school.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1079, 1080, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25746, May 17, 1994; 59 FR 33352, June 28,
1994; 59 FR 61215, Nov. 29, 1994; 59 FR 61427,
Nov. 30, 1994; 60 FR 61756, Dec. 1, 1995; 61 FR
16718, Apr. 17, 1996; 61 FR 60609, Nov. 29, 1996;
64 FR 18976, Apr. 16, 1999]

§ 682.208 Due diligence in servicing a
loan.

(a) The loan servicing process in-
cludes reporting to national credit bu-
reaus, responding to borrower inquir-
ies, and establishing the terms of re-
payment.

(b)(1) An eligible lender of a FFEL
loan shall report to at least one na-
tional credit bureau—

(i) The total amount of FFEL loans
the lender has made to the borrower,
within 90 days of each disbursement;

(ii) The outstanding balance of the
loans;

(iii) Information concerning the re-
payment status of the loan, no less fre-
quently than every 90 days or quarterly
after a change in that status from cur-
rent to delinquent;

(iv) The date the loan is fully repaid
by, or on behalf of, the borrower, or
discharged by reason of the borrower’s
death, bankruptcy, or total and perma-
nent disability, within 90 days after
that date;

(v) Other information required by law
to be reported.

(2) An eligible lender that has ac-
quired a FFEL loan shall report to at
least one national credit bureau the in-
formation required by paragraph
(b)(1)(ii)–(v) of this section within 90
days of its acquisition of the loan.

(c)(1) A lender shall respond within 30
days after receipt to any inquiry from
a borrower or any endorser on a loan.

(2) When a lender learns that a Staf-
ford loan borrower is no longer enrolled
at an institution of higher education
on at least a half-time basis, the lender
shall promptly contact the borrower in
order to establish the terms of repay-
ment.

(d) Subject to the rules regarding
maximum duration of a repayment pe-
riod and minimum annual payment de-
scribed in § 682.209(a)(7), (c), and (h),
nothing in this part is intended to
limit a lender’s discretion in estab-
lishing, or, with the borrower’s con-
sent, revising a borrower’s repayment
schedule—

(1) To provide for graduated or in-
come-sensitive repayment terms. The
Secretary strongly encourages lenders
to provide a graduated or income-sen-
sitive repayment schedule to a bor-
rower providing for at least the pay-
ment of interest charges, unless the
borrower requests otherwise, in order
to make the borrower’s repayment bur-
den commensurate with his or her pro-
jected ability to pay; or

(2) To provide a single repayment
schedule for all FFEL program loans to
the borrower held by the lender.

(e)(1) If the assignment of a Stafford,
PLUS, SLS, or Consolidation loan is to
result in a change in the identity of the
party to whom the borrower must send
subsequent payments, the assignor and
assignee of the loan shall, no later than
45 days from the date the assignee ac-
quires a legally enforceable right to re-
ceive payment from the borrower on
the assigned loan, provide, either joint-
ly or separately, a notice to the bor-
rower of—

(i) The assignment;
(ii) The identity of the assignee;
(iii) The name and address of the

party to whom subsequent payments or
communications must be sent; and

(iv) The telephone numbers of both
the assignor and the assignee.

(2) If the assignor and assignee sepa-
rately provide the notice required by
paragraph (e)(1) of this section, each
notice must indicate that a cor-
responding notice will be sent by the
other party to the assignment.

(3) For purposes of this paragraph,
the term ‘‘assigned’’ is defined in
§ 682.401(b)(17)(ii).

(4) The assignee, or the assignor on
behalf of the assignee, shall notify the
guaranty agency that guaranteed the
loan within 45 days of the date the as-
signee acquires a legally enforceable
right to receive payment from the bor-
rower on the loan of—

(i) The assignment; and

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00612 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



613

Off. of Postsecondary Educ., Education § 682.209

(ii) The name and address of the as-
signee, and the telephone number of
the assignee that can be used to obtain
information about the repayment of
the loan.

(5) The requirements of this para-
graph (e), as to borrower notification,
apply if the borrower is in a grace pe-
riod or has entered the repayment pe-
riod.

(f)(1) Notwithstanding an error by
the school or lender, a lender shall fol-
low the procedures in § 682.412 whenever
it receives information that can be sub-
stantiated that the borrower, or the
student on whose behalf a parent has
borrowed, provided false or erroneous
information or took actions that
caused the student or borrower—

(i) To be ineligible for all or a portion
of a loan made under this part;

(ii) To receive a Stafford loan subject
to payment of Federal interest benefits
as provided under § 682.301, for which he
or she was ineligible; or

(iii) To receive loan proceeds that
were not paid to the school or repaid to
the lender by or on behalf of a reg-
istered student who—

(A) The school notifies the lender
under § 682.604(d)(4) has withdrawn or
been expelled prior to the first day of
classes for the period of enrollment for
which the loan was intended; or

(B) Failed to attend school during
that period.

(2) For purposes of this section, the
term ‘‘guaranty agency’’ in § 682.412(e)
refers to the Secretary in the case of a
Federal GSL loan.

(g) If, during a period when the bor-
rower is not delinquent, a lender re-
ceives information indicating it does
not know the borrower’s address, it
may commence the skip-tracing activi-
ties specified in § 682.411(g).

(h) Notifying the borrower about a serv-
icing change. If an FFEL Program loan
has not been assigned, but there is a
change in the identity of the party to
whom the borrower must send subse-
quent payments or direct any commu-
nications concerning the loan, the
holder of the loan shall, no later than
45 days after the date of the change,
provide notice to the borrower of the
name, telephone number, and address
of the party to whom subsequent pay-
ments or communications must be

sent. The requirements of this para-
graph apply if the borrower is in a
grace period or has entered the repay-
ment period.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1079, 1080, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22476, Apr. 29,
1994; 64 FR 18976, Apr. 16, 1999]

§ 682.209 Repayment of a loan.
(a) Conversion of a loan to repayment

status. (1) For a Consolidation loan, the
repayment period begins on the date
the loan is disbursed. The first pay-
ment is due within 60 days after the
date the loan is disbursed.

(2)(i) For a PLUS loan, the repay-
ment period begins on the date of the
last disbursement made on the loan.
Interest accrues and is due and payable
from the date of the first disbursement
of the loan. The first payment is due
within 60 days after the date the loan
is fully disbursed.

(ii) For an SLS loan, the repayment
period begins on the date the loan is
disbursed, or, if the loan is disbursed in
multiple installments, on the date of
the last disbursement of the loan. In-
terest accrues and is due and payable
from the date of the first disbursement
of the loan. Except as provided in para-
graph (a)(2)(iii), (a)(2)(iv), and (a)(2)(v)
of this section the first payment is due
within 60 days after the date the loan
is fully disbursed.

(iii) For an SLS borrower who has
not yet entered repayment on a Staf-
ford loan, the borrower may postpone
payment, consistent with the grace pe-
riod on the borrower’s Stafford loan.

(iv) If the lender first learns after the
fact that an SLS borrower has entered
the repayment period, the repayment
begins no later than 75 days after the
date the lender learns that the bor-
rower has entered the repayment pe-
riod.

(v) The lender may establish a first
payment due date that is no more than
an additional 30 days beyond the period
specified in paragraphs (a)(2)(i)—
(a)(2)(iv) of this section in order for the
lender to comply with the required
deadline contained in § 682.205(c)(1).
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(3)(i) Except as provided in para-
graphs (a)(4) and (5) of this section, for
a Stafford loan the repayment period
begins—

(A) For a borrower with a loan for
which the applicable interest rate is 7
percent per year, not less than 9 nor
more than 12 months following the
date on which the borrower is no
longer enrolled on at least a half-time
basis at an eligible school. The length
of this grace period is determined by
the lender for loans made under the
FISL Program, and by the guaranty
agency for loans guaranteed by the
agency;

(B) For a borrower with a loan for
which the initial applicable interest
rate is 8 or 9 percent per year, the day
after 6 months following the date on
which the borrower is no longer en-
rolled on at least a half-time basis at
an institution of higher education; and

(C) For a borrower with a loan with a
variable interest rate, the day after 6
months following the date on which
the borrower is no longer enrolled on
at least a half-time basis at an institu-
tion of higher education.

(ii) The first payment on a Stafford
loan is due on a date established by the
lender that is no more than—

(A) 45 days following the first day
that the repayment period begins;

(B) 45 days from the expiration of a
deferment or forbearance period unless
the borrower during this period has
submitted payments with instructions
that those payments are intended for
future installment payments;

(C) 45 days following the end of the
post deferment grace period;

(D) If the lender first learns after the
fact that the borrower has entered the
repayment period, no later than 75
days after the date the lender learns
that the borrower has entered the re-
payment period; or

(E) An additional 30 days beyond the
periods specified in paragraphs
(a)(3)(ii)(A)–(a)(3)(ii)(D) of this section
in order for the lender to comply with
the required deadlines contained in
§ 682.205(c)(1).

(4) For a borrower of a Stafford loan
who is a correspondence student, the
grace period specified in paragraph
(a)(3)(i) of this section begins on the
earliest of the date—

(i) The borrower completes the pro-
gram;

(ii) The borrower falls 60 days behind
the due date for submission of a sched-
uled assignment. However, a school
may grant the borrower one restora-
tion to in-school status if the borrower
fails to submit a lesson within this 60-
day period after the due date for sub-
mission of a particular assignment if,
within the 60-day period, the borrower
declares, in writing, an intention to
continue in the program and an under-
standing that the required lessons
must be submitted on time; or

(iii) That is 60 days following the lat-
est allowable date established by the
school for completing the program
under the schedule.

(5) For a Stafford loan, the repay-
ment period begins prior to the end of
the grace period if the borrower re-
quests in writing and is granted a re-
payment schedule that so provides. In
this event, a borrower waives the re-
mainder of the grace period.

(6)(i) The repayment schedule may
provide for substantially equal install-
ment payments or for installment pay-
ments that increase or decrease in
amount during the repayment period.
If the loan has a variable interest rate
that changes annually, the lender may
establish a repayment schedule that—

(A) Provides for adjustments of the
amount of the installment payment to
reflect annual changes in the variable
interest rate; or

(B) Contains no provision for an ad-
justment of the amount of the install-
ment payment to reflect annual
changes in the variable interest rate,
but requires the lender to grant a for-
bearance to the borrower (or endorser,
if applicable) for a period of up to 3
years of payments in accordance with
§ 682.211(j)(5) in cases where the effect
of a variable interest rate on a stand-
ard or graduated repayment schedule
would result in a loan not being repaid
within the maximum repayment term.

(ii) If a graduated or income-sen-
sitive repayment schedule is estab-
lished, it may not provide for any sin-
gle installment that is more than three
times greater than any other install-
ment. An agreement as specified in
paragraph (c)(1)(ii) of this section is
not required if the schedule provides
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for less than the minimum annual pay-
ment amount specified in paragraph
(c)(1)(i) of this section.

(iii) Not more than six months prior
to the date that the borrower’s first
payment is due, the lender shall offer a
choice of a standard, graduated, or in-
come-sensitive repayment schedule to
a new borrower who receives a Stafford
or SLS loan first disbursed on or after
July 1, 1993. For purposes of this sec-
tion, a ‘‘new borrower’’ is an individual
who has no outstanding principal or in-
terest balance on an FFEL Program
loan as of July 1, 1993 or on the date he
or she obtains a loan on or after July 1,
1993. This term also includes any bor-
rower whose Consolidation loan appli-
cation is received by the lender on or
after January 1, 1993. The lender shall
also offer a choice of repayment sched-
ules to any individual whose Consolida-
tion loan application is received by the
lender on or after January 1, 1993. The
Secretary encourages lenders to offer
the choice of repayment schedules to
all other borrowers.

(iv) The repayment schedule must re-
quire that each payment equal at least
the interest that accrues during the in-
terval between scheduled payments.

(v) The lender shall require the bor-
rower to repay the loan under a stand-
ard repayment schedule described in
paragraph (a)(6)(vi) of this section if
the borrower—

(A) Does not select an income-sen-
sitive or a graduated repayment sched-
ule within 45 days after being notified
by the lender to choose a repayment
schedule; or

(B) Chooses an income-sensitive re-
payment schedule, but does not provide
the documentation requested by the
lender under paragraph (a)(6)(viii)(C) of
this section within the time period
specified by the lender.

(vi) Under a standard repayment
schedule, the borrower is scheduled to
pay either—

(A) The same amount for each in-
stallment payment made during the re-
payment period, except that the bor-
rower’s final payment may be slightly
more or less than the other payments;
or

(B) An installment amount that will
be adjusted to reflect annual changes
in the loan’s variable interest rate.

(vii) Under a graduated repayment
schedule—

(A)(1) The amount of the borrower’s
installment payment is scheduled to
change (usually by increasing) during
the course of the repayment period; or

(2) If the loan has a variable interest
rate that changes annually, the lender
may establish a repayment schedule
that may have adjustments in the pay-
ment amount as provided under para-
graph (a)(6)(i) of this section; and

(B) An agreement as specified in
paragraph (c)(1)(ii) of this section is
not required if the schedule provides
for less than the minimum annual pay-
ment amount specified in paragraph
(c)(1)(i) of this section.

(viii) Under an income-sensitive re-
payment schedule—

(A)(1) The amount of the borrower’s
installment payment is adjusted annu-
ally, based on the borrower’s expected
total monthly gross income received by
the borrower from employment and
from other sources during the course of
the repayment period; or

(2) If the loan has a variable interest
rate that changes annually, the lender
may establish a repayment schedule
that may have adjustments in the pay-
ment amount as provided under para-
graph (a)(6)(i) of this section; and

(B) In general, the lender shall re-
quest the borrower to inform the lend-
er of his or her income no earlier than
90 days prior to the due date of the bor-
rower’s initial installment payment
and subsequent annual payment ad-
justment under an income-sensitive re-
payment schedule. The income infor-
mation must be sufficient for the lend-
er to make a reasonable determination
of what the borrower’s payment
amount should be. If the lender re-
ceives late notification that the bor-
rower has dropped below half-time en-
rollment status at a school, the lender
may request that income information
earlier than 90 days prior to the due
date of the borrower’s initial install-
ment payment;

(C) Except in the case of a Consolida-
tion loan, if the borrower reports in-
come to the lender that the lender con-
siders to be insufficient for estab-
lishing monthly installment payments
that would repay the loan within the
maximum 10-year repayment period,
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the lender shall require the borrower to
submit evidence showing the amount of
the most recent total monthly gross
income received by the borrower from
employment and from other sources in-
cluding, if applicable, pay statements
from employers and documentation of
any income received by the borrower
from other parties;

(D) The lender shall grant a forbear-
ance to the borrower (or endorser, if
applicable) for a period of up to 5 years
of payments in accordance with
§ 682.211(j)(5) in cases where the effect
of decreased installment amounts paid
under an income-sensitive repayment
schedule would result in a loan not
being repaid within the maximum re-
payment term; and

(E) The lender shall inform the bor-
rower that the loan must be repaid
within the time limits specified under
paragraph (a)(7) of this section.

(ix) For purposes of this section, a
lender shall, to the extent practicable
require that all FFEL loans owed by a
borrower to the lender be combined
into one account and repaid under one
repayment schedule. In that event, the
word ‘‘loan’’ in this section shall mean
all of the borrower’s loans that were
combined by the lender into that ac-
count.

(7)(i) Subject to paragraphs (a)(7) (ii)
through (iv) of this section, a lender
shall allow a borrower at least 5 years,
but not more than 10 years, to repay a
Stafford, SLS, or PLUS loan, cal-
culated from the beginning of the re-
payment period. Except in the case of a
FISL loan for a period of enrollment
beginning on or after July 1, 1986, the
lender shall require a borrower to fully
repay a FISL loan within 15 years after
it is made.

(ii) If the borrower receives an au-
thorized deferment or is granted for-
bearance, as described in § 682.210 or
§ 682.211 respectively, the periods of
deferment or forbearance are excluded
from determinations of the 5-, 10-, and
15-year periods, and from the 10-, 12-,
15-, 20-, 25-, and 30-year periods for re-
payment of a Consolidation loan pursu-
ant to § 682.209(h).

(iii) If the minimum annual repay-
ment required in paragraph (c) of this
section would result in complete repay-
ment of the loan in less than 5 years,

the borrower is not entitled to the full
5-year period.

(iv) The borrower may, prior to the
beginning of the repayment period, re-
quest and be granted by the lender a
repayment period of less than 5 years.
Subject to paragraph (a)(7)(iii) of this
section, a borrower who makes such a
request may, by written notice to the
lender at any time during the repay-
ment period, extend the repayment pe-
riod to a minimum of 5 years.

(8) If, with respect to the aggregate
of all loans held by a lender, the total
payment made by a borrower for a
monthly or similar payment period
would not otherwise be a multiple of
five dollars, the lender may round that
periodic payment to the next highest
whole dollar amount that is a multiple
of five dollars.

(b) Payment application and prepay-
ment. (1) The lender may credit the en-
tire payment amount first to any late
charges accrued or collection costs and
then to any outstanding interest and
then to outstanding principal.

(2)(i) The borrower may prepay the
whole or any part of a loan at any time
without penalty.

(ii) If the prepayment amount equals
or exceeds the monthly payment
amount under the repayment schedule
established for the loan, the lender
shall apply the prepayment to future
installments by advancing the next
payment due date, unless the borrower
requests otherwise. The lender must ei-
ther inform the borrower in advance
using a prominent statement in the
borrower coupon book or billing state-
ment that any additional full payment
amounts submitted without instruc-
tions to the lender as to their handling
will be applied to future scheduled pay-
ments with the borrower’s next sched-
uled payment due date advanced con-
sistent with the number of additional
payments received, or provide a notifi-
cation to the borrower after the pay-
ments are received informing the bor-
rower that the payments have been so
applied and the date of the borrower’s
next scheduled payment due date. In-
formation related to next scheduled
payment due date need not be provided
to borrower’s making such prepay-
ments while in an in-school, grace,
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deferment, or forbearance period when
payments are not due.

(c) Minimum annual payment. (1)(i)
Subject to paragraph (c)(1)(ii) of this
section, during each year of the repay-
ment period a borrower’s total pay-
ments to all holders of the borrower’s
FFEL Program loans must total at
least $600 or the unpaid balance of all
loans, including interest, whichever
amount is less.

(ii) If the borrower and the lender
agree, the amount paid may be less.

(2) The provisions of paragraphs (c)(1)
(i) and (ii) of this section may not re-
sult in an extension of the maximum
repayment period unless forbearance as
described in § 682.211, or deferment de-
scribed in § 682.210, has been approved.

(d) Combined repayment of a borrower’s
student PLUS and SLS loans held by a
lender. (1) A lender may, at the request
of a student borrower, combine the bor-
rower’s, student PLUS and SLS loans
held by it into a single repayment
schedule.

(2) The repayment period on the
loans included in the combined repay-
ment schedule must be calculated
based on the beginning of repayment of
the most recent included loan.

(3) The interest rate on the loans in-
cluded in the new combined repayment
schedule must be the weighted average
of the rates of all included loans.

(e) Refinancing a fixed-rate PLUS or
SLS Program loan to secure a variable in-
terest rate. (1) Subject to paragraph (g)
of this section, a lender may, at the re-
quest of a borrower, refinance a PLUS
or SLS loan with a fixed interest rate
in order to permit the borrower to ob-
tain a variable interest rate.

(2) A loan made under paragraph
(e)(1) of this section—

(i) Must bear interest at the variable
rate described in § 682.202(a)(2)(ii) and
(3)(ii); and

(ii) May not extend the repayment
period provided for in paragraph
(a)(7)(i) of this section.

(3) The lender may not charge an ad-
ditional insurance premium on the
loan, but may charge the borrower an
administrative fee pursuant to
§ 682.202(e).

(f) Refinancing of a fixed-rate PLUS or
SLS Program loan to secure a variable in-
terest rate by discharge of previous loan.

(1) Subject to paragraph (g) of this sec-
tion, a borrower who has applied for,
but been denied, a refinanced loan au-
thorized under paragraph (e) of this
section by the holder of the borrower’s
fixed-rate PLUS or SLS loan, may ob-
tain a loan from another lender for the
purpose of discharging the fixed-rate
loan and obtaining a variable interest
rate.

(2) A loan made under paragraph
(f)(1) of this section—

(i) Must bear interest at the variable
interest rate described in
§ 682.202(a)(2)(ii) and (3)(ii) as appro-
priate;

(ii) May not operate to extend the re-
payment period provided for in para-
graph (a)(7)(i) of this section; and

(iii) Must be disbursed to the holder
of the fixed-rate loan to discharge the
borrower’s obligation thereon.

(3) Upon receipt of the proceeds of a
loan made under paragraph (f)(1) of this
section, the holder of the fixed-rate
loan shall, within five business days,
apply the proceeds to discharge the
borrower’s obligation on the fixed-rate
loan, and provide the refinancing lend-
er with either a copy of the borrower’s
original promissory note evidencing
the fixed-rate loan or the holder’s writ-
ten certification that the borrower’s
obligation on the fixed-rate loan has
been fully discharged.

(4) The refinancing lender may
charge the borrower an insurance pre-
mium on a loan made under paragraph
(f)(1) of this section, but may not
charge a fee to cover administrative
costs.

(5) For purposes of deferments under
§ 682.210, the refinancing loan—

(i) Is considered a PLUS loan if any
of the included loans is a PLUS loan
made to a parent;

(ii) Is considered an SLS loan if the
combined loan does not include a PLUS
loan made to a parent; or

(iii) Is considered a loan to a ‘‘new
borrower’’ as defined in § 682.210(b)(7), if
all the loans that were refinanced were
made on or after July 1, 1987, for a pe-
riod of enrollment beginning on or
after that date.

(g) Conditions for refinancing certain
loans. (1) A lender may not refinance a
loan under paragraphs (e) or (f) of this
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section if that loan is in default, in-
volves a violation of a condition of re-
insurance described in § 682.406, or, in
the case of a Federal SLS or Federal
PLUS loan, is uninsured by the Sec-
retary.

(2)(i) Prior to refinancing a fixed-rate
loan under paragraph (f) of this sec-
tion, the lender shall obtain a written
statement from the holder of the loan
certifying that—

(A) The holder has refused to refi-
nance the fixed-rate loan under para-
graph (e) of this section; and

(B) The fixed-rate loan is eligible for
insurance or reinsurance under para-
graph (g)(1) of this section.

(ii) The holder of the fixed-rate loan
shall, within 10 business days of receiv-
ing a lender’s written request to pro-
vide a certification under paragraph
(g)(2)(i) of this section, provide the
lender with that certification, or pro-
vide the lender and the guarantor on
the loan with a written explanation of
the reasons for its inability to provide
the certification to the requesting
lender.

(iii) The refinancing lender may rely
in good faith on the certification pro-
vided by the holder of the fixed-rate
loan under paragraph (g)(2)(ii) of this
section.

(h) Consolidation loans. (1) For a Con-
solidation loan, the repayment period
begins on the day of disbursement,
with the first payment due within 60
days after the date of disbursement.

(2) If the sum of the amount of the
Consolidation loan and the unpaid bal-
ance on other student loans to the ap-
plicant—

(i) Is less than $7,500, the borrower
shall repay the Consolidation loan in
not more than 10 years;

(ii) Is equal to or greater than $7,500
but less than $10,000, the borrower shall
repay the Consolidation loan in not
more than 12 years;

(iii) Is equal to or greater than $10,000
but less than $20,000, the borrower shall
repay the Consolidation loan in not
more than 15 years;

(iv) Is equal to or greater than $20,000
but less than $40,000, the borrower shall
repay the Consolidation loan in not
more than 20 years;

(v) Is equal to or greater than $40,000
but less than $60,000, the borrower shall

repay the Consolidation loan in not
more than 25 years; or

(vi) Is equal to or greater than
$60,000, the borrower shall repay the
Consolidation loan in not more than 30
years.

(3) Except for a Consolidation loan
disbursed on or after July 1, 1996, in
order to qualify for a repayment period
under paragraph (h)(2)(ii) of this sec-
tion, the Consolidation loan must in-
clude at least $5,000 in Title IV Part B
loans.

(4) For the purpose of paragraph
(h)(2) of this section the unpaid balance
on other student loans—

(i) May not exceed the amount of the
Consolidation loan; and

(ii) Does not include the unpaid bal-
ance on any loan not made under Title
IV of the HEA on which the borrower is
in default, but may include the unpaid
balance on a defaulted loan made under
Title IV of the HEA if the borrower has
made satisfactory repayment arrange-
ments with the holder to repay that
loan.

(iii) May include loans received prior
to the date of the Consolidation loan
provided that the loans are included
within 180 days after the Consolidation
loan is made.

(5) A repayment schedule for a Con-
solidation loan—

(i) Must be established by the lender;
(ii) Must provide the borrower the op-

tion of a graduated or income-sensitive
repayment; and

(iii) Must require that each payment
equal at least the interest that accrues
during the interval between scheduled
payments.

(6) Upon receipt of the proceeds of a
loan made under paragraph (h)(2) of
this section, the holder of the under-
lying loan shall promptly apply the
proceeds to discharge fully the bor-
rower’s obligation on the underlying
loan, and provide the consolidating
lender with the holder’s written certifi-
cation that the borrower’s obligation
on the underlying loan has been fully
discharged.

(i) Treatment by a lender of borrowers’
refunds received from schools. (1) A lend-
er shall treat a payment of a bor-
rower’s refund of tuition or other insti-
tutional charges received by the lender
from a school as a credit against the
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borrower’s loan balance consistent
with the requirements of §§ 682.202 and
682.401.

(2)(i) If a lender receives a refund
payment from a school on a loan that
is no longer held by that lender, or that
has been discharged by another lender
by refinancing under § 682.209(f) or by a
Consolidation loan, the lender shall
transmit the amount of the refund pay-
ment, within 30 days of its receipt, to
the lender to whom it assigned the
loan, or to the lender that discharged
the prior loan, with an explanation of
the source of the payment.

(ii) Upon receipt of a refund trans-
mitted under paragraph (i)(2)(i) of this
section, the holder of the loan prompt-
ly shall provide written notice to the
borrower that the holder has received
the refund.

(j) Certification on loans to be repaid
through consolidation. Within 10 busi-
ness days after receiving a written re-
quest for a certification from a lender
under § 682.206(f), a holder shall either
provide the requesting lender the cer-
tification or, if it is unable to certify
to the matters described in that para-
graph, provide the requesting lender
and the guarantor on the loan at issue
with a written explanation of the rea-
sons for its inability to provide the cer-
tification.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1079, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33352, 33593, June 28, 1994; 60 FR
30788, June 12, 1995; 60 FR 61756, Dec. 1, 1995;
62 FR 63434, Nov. 28, 1997; 64 FR 18977, Apr. 16,
1999]

§ 682.210 Deferment.
(a) General. (1)(i) A borrower is enti-

tled to have periodic installment pay-
ments of principal deferred during au-
thorized periods after the beginning of
the repayment period, pursuant to
paragraph (b) of this section.

(ii) With the exception of a deferment
authorized under paragraph (o) of this
section, a borrower may continue to re-
ceive a specific type of deferment that
is limited to a maximum period of time
only if the total amount of time that
the borrower has received the

deferment does not exceed the max-
imum time period allowed for the
deferment.

(2)(i) For a loan made before October
1, 1981, the borrower is also entitled to
have periodic installments of principal
deferred during the six-month period
(post-deferment grace period) that be-
gins after the completion of each
deferment period or combination of
those periods, except as provided in
paragraph (a)(2)(ii) of this section.

(ii) Once a borrower receives a post-
deferment grace period following an
unemployment deferment, as described
in paragraph (b)(1)(v) of this section,
the borrower does not qualify for addi-
tional post-deferment grace periods fol-
lowing subsequent unemployment
deferments.

(3) Interest accrues and is paid by the
borrower during the deferment period
and the post-deferment grace period, if
applicable, unless interest accrues and
is paid by the Secretary if—

(i) In the case of a Stafford loan, the
loan was determined to be eligible for
interest benefits under § 682.301 when
the loan was made; or

(ii) In the case of a Consolidation
loan for which the application was re-
ceived by an eligible lender on or after
January 1, 1993, during any period the
borrower was eligible for a deferment
under section 428(b)(1)(m).

(4) As a condition for receiving a
deferment, the borrower shall request
the deferment, and provide the lender
with all information and documents re-
quired to establish eligibility for a spe-
cific type of deferment.

(5) An authorized deferment period
begins on the date the condition enti-
tling the borrower to the deferment
first exists, but not more than six
months before the date the lender re-
ceives a request and the information
and documentation required for the
deferment.

(6) An authorized deferment period
ends on the earlier of—

(i) The date when the condition es-
tablishing the borrower’s eligibility for
the deferment ends;

(ii) Except as provided in paragraph
(a)(6)(iv) of this section, the date on
which, as certified by an authorized of-
ficial, the borrower’s eligibility for the
deferment is expected to end;
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(iii) Except as provided in paragraph
(a)(6)(iv) of this section, the expiration
date of the period covered by any cer-
tification required by this section to be
obtained for the deferment;

(iv) In the case of a student
deferment for a Stafford or PLUS loan
made to a borrower guaranteed by a
guaranty agency whose student status
confirmation report system includes
student status reports for each bor-
rower with a student deferment, and in
the case of an SLS loan made to a bor-
rower for a period of enrollment that
commences at the same time as the
deferment, the student’s anticipated
graduation date as indicated on the
loan application, and as updated by no-
tice to the lender from the school or
guaranty agency; or

(v) The date when the condition pro-
viding the basis for the borrower’s eli-
gibility for the deferment has contin-
ued to exist for the maximum amount
of time allowed for that type of
deferment.

(7) A lender may not deny a borrower
a deferment to which the borrower is
entitled, even though the borrower
may be delinquent, but not in default,
in making required installment pay-
ments. The 180- or 240-day period re-
quired to establish default does not run
during the deferment and post-
deferment grace periods. Unless the
lender has granted the borrower for-
bearance under § 682.211, when the
deferment and, if applicable, the post-
deferment grace period expire, a bor-
rower resumes any delinquency status
that existed when the deferment period
began.

(8) A borrower whose loan is in de-
fault is not eligible for a deferment on
that loan, unless the borrower has
made payment arrangements accept-
able to the lender prior to the payment
of a default claim by a guaranty agen-
cy.

(9) The borrower promptly must in-
form the lender when the condition en-
titling the borrower to a deferment no
longer exists.

(10) Authorized deferments are de-
scribed in paragraph (b) of this section.
Specific requirements for each
deferment are set forth in paragraphs
(c) through (s) of this section.

(11) If two individuals are jointly lia-
ble for repayment of a PLUS loan or a
Consolidation loan, the lender shall
grant a request for deferment if both
individuals simultaneously meet the
requirements of this section for receiv-
ing the same, or different deferments.

(b) Authorized deferments. (1)
Deferment is authorized for a FFEL
borrower during any period when the
borrower is—

(i) Except as provided in paragraph
(c)(4) of this section, engaged in full-
time study at a school, or at a school
that is operated by the Federal Govern-
ment (e.g., the service academies), un-
less the borrower is not a national of
the United States and is pursuing a
course of study at a school not located
in a State;

(ii) Engaged in a course of study
under an eligible graduate fellowship
program;

(iii) Engaged in a rehabilitation
training program for disabled individ-
uals;

(iv) Temporarily totally disabled, or
unable to secure employment because
the borrower is caring for a spouse or
other dependent who is disabled and re-
quires continuous nursing or similar
services for up to three years; or

(v) Conscientiously seeking, but un-
able to find, full-time employment in
the United States, for up to two years.

(2) For a borrower of a Stafford or
SLS loan, and for a parent borrower of
a PLUS loan made before August 15,
1983, deferment is authorized during
any period when the borrower is—

(i) On active duty status in the
United States Armed Forces, or an offi-
cer in the Commissioned Corps of the
United States Public Health Service,
for up to three years (including any pe-
riod during which the borrower re-
ceived a deferment authorized under
paragraph (b)(5)(i) of this section);

(ii) A full-time volunteer under the
Peace Corps Act, for up to three years;

(iii) A full-time volunteer under title
I of the Domestic Volunteer Service
Act of 1973 (ACTION programs), for up
to three years;

(iv) A full-time volunteer for a tax-
exempt organization, for up to three
years; or
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(v) Engaged in an internship of resi-
dency program, for up to two years (in-
cluding any period during which the
borrower received a deferment author-
ized under paragraph (b)(5)(iii) of this
section).

(3) For a borrower of a Stafford or
SLS loan who has been enrolled on at
least a half-time basis at an institution
of higher education during the six
months preceding the beginning of this
deferment, deferment is authorized
during a period of up to six months
during which the borrower is—

(i) (A) Pregnant;
(B) Caring for his or her newborn

child; or
(C) Caring for a child immediately

following the placement of the child
with the borrower before or imme-
diately following adoption; and

(ii) Not attending a school or gain-
fully employed.

(4) For a ‘‘new borrower,’’ as defined
in paragraph (b)(7) of this section, of a
Stafford, SLS, or PLUS loan,
deferment is authorized during periods
when the borrower is engaged in at
least half-time study at a school for a
period of enrollment for which the bor-
rower received a Stafford, a Direct
Stafford, or SLS loan, unless the bor-
rower is not a national of the United
States and is pursuing a course of
study at a school not located in a
State.

(5) For a new borrower, as defined in
paragraph (b)(7) of this section, of a
Stafford or SLS loan, deferment is au-
thorized during any period when the
borrower is—

(i) On active duty status in the Na-
tional Oceanic and Atmospheric Ad-
ministration Corps, for up to three
years (including any period during
which the borrower received a
deferment authorized under paragraph
(b)(2)(i) of this section);

(ii) Up to three years of service as a
full-time teacher in a public or non-
profit private elementary or secondary
school in a teacher shortage area des-
ignated by the Secretary under para-
graph (q) of this section.

(iii) Engaged in an internship or resi-
dency program, for up to two years (in-
cluding any period during which the
borrower received a deferment author-

ized under paragraph (b)(2)(v) of this
section); or

(iv) A mother who has preschool-age
children (i.e., children who have not
enrolled in first grade) and who is earn-
ing not more than $1 per hour above
the Federal minimum wage, for up to
12 months of employment, and who
began that full-time employment with-
in one year of entering or re-entering
the work force. Full-time employment
involves at least 30 hours of work a
week and it expected to last at least 3
months.

(6) For a parent borrower of a PLUS
loan, deferment is authorized during
any period when a student on whose be-
half the parent borrower received the
loan—

(i) Is not independent as defined in
section 480(d) of the Act; and

(ii) Meets the conditions and provides
the required documentation, for any of
the deferments described in paragraphs
(b)(1)(i)–(iii) and (b)(4) of this section.

(7) For purposes of paragraph (b)(5) of
this section, a ‘‘new borrower’’ with re-
spect to a loan is a borrower who, on
the date he or she signs the promissory
note, has no outstanding balance on—

(i) A Stafford, SLS, or PLUS loan
made prior to July 1, 1987 for a period
of enrollment beginning prior to July
1, 1987; or

(ii) A Consolidation loan that repaid
a loan made prior to July 1, 1987 and
for a period of enrollment beginning
prior to July 1, 1987.

(c) Student deferment. (1) Except as
provided in paragraph (c)(4) of this sec-
tion, to document eligibility for a
deferment for full-time study or half-
time study at a school, the borrower
shall provide the lender with—

(i) A completed deferment applica-
tion or certified loan application; and

(ii) A statement, which may be on
the deferment application or a loan ap-
plication, completed by an authorized
official of the school certifying that
the borrower is enrolled on a full-time
basis, or, in the case of a deferment de-
scribed in paragraph (b)(4) of this sec-
tion, on at least a half-time basis; and

(iii) In the case of a deferment de-
scribed in paragraph (b)(4) of this sec-
tion for a borrower who is at least half-

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00621 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



622

34 CFR Ch. VI (7–1–99 Edition)§ 682.210

time but less than full-time, a state-
ment from the financial aid adminis-
trator of the school or other docu-
mentation evidencing that the bor-
rower has received, or will receive, a
Stafford or SLS loan for the period of
enrollment for which the deferment is
sought.

(2) The lender shall consider a
deferment granted on the basis of a
certified loan application to cover the
period lasting until the anticipated
graduation date appearing on the appli-
cation, unless and until it receives no-
tice that the borrower has ceased the
level of study (i.e., full-time or half-
time) required for the deferment.

(3) In the case of a Stafford, SLS or
PLUS borrower, the lender shall treat
the certified loan application or other
form certified by the school or for mul-
tiple holders of a borrower’s loans,
shared data from the Student Status
Confirmation Report, as sufficient doc-
umentation for a student deferment for
any outstanding Stafford, SLS or
PLUS loan previously made to the bor-
rower that is held by the lender.

(4) A borrower serving in a medical
internship residency program, except
for an internship in dentistry, is pro-
hibited from receiving or continuing a
deferment on a Stafford, SLS, or Con-
solidation loan under paragraph (c) of
this section.

(d) Graduate fellowship deferment. (1)
To qualify for a deferment for study in
a graduate fellowship program, a bor-
rower shall provide the lender with a
statement from an authorized official
of the borrower’s fellowship program
certifying—

(i) That the borrower holds at least a
baccalaureate degree conferred by an
institution of higher education;

(ii) That the borrower has been ac-
cepted or recommended by an institu-
tion of higher education for acceptance
on a full-time basis into an eligible
graduate fellowship program; and

(iii) The borrower’s anticipated com-
pletion date in the program.

(2) For purposes of paragraph (d)(1) of
this section, an eligible graduate fel-
lowship program is a fellowship pro-
gram that—

(i) Provides sufficient financial sup-
port to graduate fellows to allow for
full-time study for at least six months;

(ii) Requires a written statement
from each applicant explaining the ap-
plicant’s objectives before the award of
that financial support;

(iii) Requires a graduate fellow to
submit periodic reports, projects, or
evidence of the fellow’s progress; and

(iv) In the case of a course of study at
a foreign university, accepts the course
of study for completion of the fellow-
ship program.

(e) Rehabilitation training program
deferment. (1) To qualify for a rehabili-
tation training program deferment, a
borrower shall provide the lender with
a statement from an authorized official
of the borrower’s rehabilitation train-
ing program certifying that the bor-
rower is either receiving, or is sched-
uled to receive, services under an eligi-
ble rehabilitation training program for
disabled individuals.

(2) For purposes of paragraph (e)(1) of
this section, an eligible rehabilitation
training program for disabled individ-
uals is a program that—

(i) Is licensed, approved, certified, or
otherwise recognized as providing reha-
bilitation training to disabled individ-
uals by—

(A) A State agency with responsi-
bility for vocational rehabilitation pro-
grams;

(B) A State agency with responsi-
bility for drug abuse treatment pro-
grams;

(C) A State agency with responsi-
bility for mental health services pro-
gram;

(D) A State agency with responsi-
bility for alcohol abuse treatment pro-
grams; or

(E) The Department of Veterans Af-
fairs; and

(ii) Provides or will provide the bor-
rower with rehabilitation services
under a written plan that—

(A) Is individualized to meet the bor-
rower’s needs;

(B) Specifies the date on which the
services to the borrower are expected
to end; and

(C) Is structured in a way that re-
quires a substantial commitment by
the borrower to his or her rehabilita-
tion. The Secretary considers a sub-
stantial commitment by the borrower
to be a commitment of time and effort
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that normally would prevent an indi-
vidual from engaging in full-time em-
ployment, either because of the num-
ber of hours that must be devoted to
rehabilitation or because of the nature
of the rehabilitation. For the purpose
of this paragraph, full-time employ-
ment involves at least 30 hours of work
per week and is expected to last at
least three months.

(f) Temporary total disability deferment.
(1) To qualify for a temporary total dis-
ability deferment, a borrower shall pro-
vide the lender with a statement from
a physician, who is a doctor of medi-
cine or osteopathy and is legally au-
thorized to practice, certifying that
the borrower is temporarily totally dis-
abled as defined in § 682.200(b).

(2) A borrower is not considered tem-
porarily totally disabled on the basis of
a condition that existed before he or
she applied for the loan, unless the con-
dition has substantially deteriorated so
as to render the borrower temporarily
totally disabled, as substantiated by
the statement required under para-
graph (f)(1) of this section, after the
borrower submitted the loan applica-
tion.

(3) A lender may not grant a
deferment based on a single certifi-
cation under paragraph (f)(1) of this
section beyond the date that is six
months after the date of certification.

(g) Dependent’s disability deferment. (1)
To qualify for a deferment given to a
borrower whose spouse or other de-
pendent requires continuous nursing or
similar services for a period of at least
90 days, the borrower shall provide the
lender with a statement—

(i) From a physician, who is a doctor
of medicine or osteopathy and is le-
gally authorized to practice, certifying
that the borrower’s spouse or depend-
ent requires continuous nursing or
similar services for a period of at least
90 days; and

(ii) From the borrower, certifying
that the borrower is unable to secure
full-time employment because he or
she is providing continuous nursing or
similar services to the borrower’s
spouse or other dependent. For the pur-
pose of this paragraph, full-time em-
ployment involves at least 30 hours of
work per week and is expected to last
at least three months.

(2) A lender may not grant a
deferment based on a single certifi-
cation under paragraph (g)(1) of this
section beyond the date that is six
months after the date of the certifi-
cation.

(h) Unemployment deferment. (1) To
qualify for an unemployment
deferment, a borrower shall provide the
lender with a written certification—

(i) Describing the borrower’s con-
scientious search for full-time employ-
ment during the preceding six months,
except in the case of the initial period
of unemployment, including, for each
of at least six attempts to secure em-
ployment to support the period covered
by the certification—

(A) The name of the employer con-
tacted;

(B) The employer’s address and phone
number;

(C) The name or title of the person
contacted; and

(ii) Setting forth the borrower’s lat-
est permanent home address and, if ap-
plicable, the borrower’s latest tem-
porary address; and

(iii) Affirming that the borrower has
registered with a public or private em-
ployment agency, if one is within a 50-
mile radius of the borrower’s perma-
nent or temporary address, specifying
the agency’s name and address and the
date of registration.

(2) A borrower may qualify for an un-
employment deferment whether or not
the borrower has been previously em-
ployed.

(3) An unemployment deferment is
not justified if the borrower refuses to
seek or accept employment in kinds of
positions or at salary and responsi-
bility levels for which the borrower
feels over qualified by virtue of edu-
cation or previous experience.

(4) For the purpose of this paragraph,
full-time employment involves at least
30 hours of work a week and is expected
to last at least three months.

(5) A lender may not grant a
deferment based on a single certifi-
cation under paragraph (h)(1) of this
section beyond the date that is six
months after the date of the certifi-
cation.

(6) A lender may accept, as an alter-
native to the certification of employer
contacts required under paragraph
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(h)(1)(ii) of this section, comparable
documentation the borrower has used
to meet the requirements of the Unem-
ployment Insurance Service, provided
it shows the same number of contacts
and contains the same information the
borrower would be required to provide
under the Department’s regulations.

(i) Military deferment. (1) To qualify
for a military deferment, a borrower
shall provide the lender with—

(i) A written statement from the bor-
rower’s commanding or personnel offi-
cer certifying—

(A) That the borrower is on active
duty in the Armed Forces of the United
States;

(B) The date on which the borrower’s
service began; and

(C) The date on which the borrower’s
service is expected to end; or

(ii)(A) A copy of the borrower’s offi-
cial military orders; and

(B) A copy of the borrower’s military
identification.

(2) For the purpose of this section,
the Armed Forces means the Army,
Navy, Air Force, Marine Corps, and the
Coast Guard.

(3) A borrower enlisted in a reserve
component of the Armed Forces may
qualify for a military deferment only
for service on a full-time basis that is
expected to last for a period of at least
one year in length, as evidenced by of-
ficial military orders, unless an order
for national mobilization of reservists
is issued.

(4) A borrower enlisted in the Na-
tional Guard qualifies for a military
deferment only while the borrower is
on active duty status as a member of
the U.S. Army or Air Force Reserves,
and meets the requirements of para-
graph (i)(3) of this section.

(j) Public Health Service deferment. To
qualify for a Public Health Service
deferment, the borrower shall provide
the lender with a statement from an
authorized official of the United States
Public Health Service (USPHS) certi-
fying—

(1) That the borrower is engaged in
full-time service as an officer in the
Commissioned Corps of the USPHS;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(k) Peace Corps deferment. To qualify
for a deferment for service under the
Peace Corps Act, the borrower shall
provide the lender with a statement
from an authorized official of the
Peace Corps certifying—

(1) That the borrower has agreed to
serve for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(l) Full-time volunteer service in the
ACTION programs. To qualify for a
deferment as a full-time paid volunteer
in an ACTION program, the borrower
shall provide the lender with a state-
ment from an authorized official of the
program certifying—

(1) That the borrower has agreed to
serve for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(m) Deferment for full-time volunteer
service for a tax-exempt organization. To
qualify for a deferment as a full-time
paid volunteer for a tax-exempt organi-
zation, a borrower shall provide the
lender with a statement from an au-
thorized official of the volunteer pro-
gram certifying—

(1) That the borrower—
(i) Serves in an organization that has

obtained an exemption from taxation
under section 501(c)(3) of the Internal
Revenue Code of 1986;

(ii) Provides service to low-income
persons and their communities to as-
sist them in eliminating poverty and
poverty-related human, social, and en-
vironmental conditions;

(iii) Does not receive compensation
that exceeds the rate prescribed under
section 6 of the Fair Labor Standards
Act of 1938 (the Federal minimum
wage), except that the tax-exempt or-
ganization may provide health, retire-
ment, and other fringe benefits to the
volunteer that are substantially equiv-
alent to the benefits offered to other
employees of the organization;

(iv) Does not, as part of his or her du-
ties, give religious instruction, conduct
worship services, engage in religious
proselytizing, or engage in fund-raising
to support religious activities; and
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(v) Has agreed to serve on a full-time
basis for a term of at least one year;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(n) Internship or residency deferment.
(1) To qualify for an internship or resi-
dency deferment under paragraphs
(b)(2)(v) or (b)(5)(iii) of this section, the
borrower shall provide the lender with
a statement from an authorized official
of the organization with which the bor-
rower is undertaking the internship or
residency program certifying—

(i) That the internship or residency
program is a supervised training pro-
gram that requires the borrower to
hold at least a baccalaureate degree
prior to acceptance into the program;

(ii) That, except for a borrower that
provides the statement from a State of-
ficial described in paragraph (n)(2) of
this section, the internship or resi-
dency program leads to a degree or cer-
tificate awarded by an institution of
higher education, a hospital, or a
health care facility that offers post-
graduate training;

(iii) That the borrower has been ac-
cepted into the internship or residency
program; and

(iv) The anticipated dates on which
the borrower will begin and complete
the internship or residency program,
or, in the case of a borrower providing
the statement described in paragraph
(n)(2) of this section, the anticipated
date on which the borrower will begin
and complete the minimum period of
participation in the internship pro-
gram that the State requires be com-
pleted before an individual may be cer-
tified for professional practice or serv-
ice.

(2) For a borrower who does not pro-
vide a statement certifying to the mat-
ters set forth in paragraph (n)(1)(ii) of
this section to qualify for an internship
deferment under paragraph (b)(2)(v) of
this section, the borrower shall provide
the lender with a statement from an of-
ficial of the appropriate State licensing
agency certifying that the internship
or residency program, or a portion
thereof, is required to be completed be-
fore the borrower may be certified for
professional practice or service.

(o) Parental-leave deferment. (1) To
qualify for the parental-leave
deferment described in paragraph (b)(3)
of this section, the borrower shall pro-
vide the lender with—

(i) A statement from an authorized
official of a participating school certi-
fying that the borrower was enrolled
on at least a half-time basis during the
six months preceding the beginning of
the deferment period;

(ii) A statement from the borrower
certifying that the borrower—

(A) Is pregnant, caring for his or her
newborn child, or caring for a child im-
mediately following the placement of
the child with the borrower in connec-
tion with an adoption;

(B) Is not, and will not be, attending
school during the deferment period;
and

(C) Is not, and will not be, engaged in
full-time employment during the
deferment period; and

(iii) A physician’s statement dem-
onstrating the existence of the preg-
nancy, a birth certificate, or a state-
ment from the adoption agency official
evidencing a pre-adoption placement.

(2) For purposes of paragraph
(o)(1)(ii)(C) of this section, full-time
employment involves at least 30 hours
of work per week and is expected to
last at least three months.

(p) NOAA deferment. To qualify for a
National Oceanic and Atmospheric Ad-
ministration (NOAA) deferment, the
borrower shall provide the lender with
a statement from an authorized official
of the NOAA corps, certifying—

(1) That the borrower is on active
duty service in the NOAA corps;

(2) The date on which the borrower’s
service began; and

(3) The date on which the borrower’s
service is expected to end.

(q) Targeted teacher deferment. (1) To
qualify for a targeted teacher
deferment under paragraph (b)(5)(ii) of
this section, the borrower, for each
school year of service for which a
deferment is requested, must provide
to the lender—

(i) A statement by the chief adminis-
trative officer of the public or non-
profit private elementary or secondary
school in which the borrower is teach-
ing, certifying that the borrower is em-
ployed as a full-time teacher; and
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(ii) A certification that he or she is
teaching in a teacher shortage area
designated by the Secretary as pro-
vided in paragraphs (q) (5) through (7)
of this section, as described in para-
graph (q)(2) of this section.

(2) In order to satisfy the require-
ment for certification that a borrower
is teaching in a teacher shortage area
designated by the Secretary, a bor-
rower must do one of the following:

(i) If the borrower is teaching in a
State in which the Chief State School
Officer has complied with paragraph
(q)(3) of this section and provides an
annual listing of designated teacher
shortage areas to the State’s chief ad-
ministrative officers whose schools are
affected by the Secretary’s designa-
tions, the borrower may obtain a cer-
tification that he or she is teaching in
a teacher shortage area from his or her
school’s chief administrative officer.

(ii) If a borrower is teaching in a
State in which the Chief State School
Officer has not complied with para-
graph (q)(3) of this section or does not
provide an annual listing of designated
teacher shortage areas to the State’s
chief administrative officers whose
schools are affected by the Secretary’s
designations, the borrower must obtain
certification that he or she is teaching
in a teacher shortage area from the
Chief State School Officer for the State
in which the borrower is teaching.

(3) In the case of a State in which
borrowers wish to obtain certifications
as provided for in paragraph (q)(2)(i) of
this section, the State’s Chief State
School Officer must first have notified
the Secretary, by means of a one-time
written assurance, that he or she pro-
vides annually to the State’s chief ad-
ministrative officers whose schools are
affected by the Secretary’s designa-
tions and the guaranty agency for that
State, a listing of the teacher shortage
areas designated by the Secretary as
provided for in paragraphs (q) (5)
through (7) of this section.

(4) If a borrower who receives a
deferment continues to teach in the
same teacher shortage area as that in
which he or she was teaching when the
deferment was originally granted, the
borrower shall, at the borrower’s re-
quest, continue to receive the
deferment for those subsequent years,

up to the three-year maximum
deferment period, even if his or her po-
sition does not continue to be within
an area designated by the Secretary as
a teacher shortage area in those subse-
quent years. To continue to receive the
deferment in a subsequent year under
this paragraph, the borrower shall pro-
vide the lender with a statement by the
chief administrative officer of the pub-
lic or nonprofit private elementary or
secondary school that employs the bor-
rower, certifying that the borrower
continues to be employed as a full-time
teacher in the same teacher shortage
area for which the deferment was re-
ceived for the previous year.

(5) For purposes of this section a
teacher shortage area is—

(i)(A) A geographic region of the
State in which there is a shortage of el-
ementary or secondary school teachers;
or

(B) A specific grade level or aca-
demic, instructional, subject-matter,
or discipline classification in which
there is a statewide shortage of ele-
mentary or secondary school teachers;
and

(ii) Designated by the Secretary
under paragraphs (q)(6) or (q)(7) of this
section.

(6)(i) In order for the Secretary to
designate one or more teacher shortage
areas in a State for a school year, the
Chief State School Officer shall by
January 1 of the calendar year in
which the school year begins, and in
accordance with objective written
standards, propose teacher shortage
areas to the Secretary for designation.
With respect to private nonprofit
schools included in the recommenda-
tion, the Chief State School Officer
shall consult with appropriate officials
of the private nonprofit schools in the
State prior to submitting the rec-
ommendation.

(ii) In identifying teacher shortage
areas to propose for designation under
paragraph (q)(6)(i) of this section, the
Chief State School Officer shall con-
sider data from the school year in
which the recommendation is to be
made, unless that data is not yet avail-
able, in which case he or she may use
data from the immediately preceding
school year, with respect to—
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(A) Teaching positions that are un-
filled;

(B) Teaching positions that are filled
by teachers who are certified by irreg-
ular, provisional, temporary, or emer-
gency certification; and

(C) Teaching positions that are filled
by teachers who are certified, but who
are teaching in academic subject areas
other than their area of preparation.

(iii) If the total number of
unduplicated full-time equivalent
(FTE) elementary or secondary teach-
ing positions identified under para-
graph (q)(6)(ii) of this section in the
shortage areas proposed by the State
for designation does not exceed 5 per-
cent of the total number of FTE ele-
mentary and secondary teaching posi-
tions in the State, the Secretary des-
ignates those areas as teacher shortage
areas.

(iv) If the total number of
unduplicated FTE elementary and sec-
ondary teaching positions identified
under paragraph (q)(6)(ii) of this sec-
tion in the shortage areas proposed by
the State for designation exceeds 5 per-
cent of the total number of elementary
and secondary FTE teaching positions
in the State, the Chief State School Of-
ficer shall submit, with the list of pro-
posed areas, supporting documentation
showing the methods used for identi-
fying shortage areas, and an expla-
nation of the reasons why the Sec-
retary should nevertheless designate
all of the proposed areas as teacher
shortage areas. The explanation must
include a ranking of the proposed
shortage areas according to priority, to
assist the Secretary in determining
which areas should be designated. The
Secretary, after considering the expla-
nation, determines which shortage
areas to designate as teacher shortage
areas.

(7) A Chief State School Officer may
submit to the Secretary for approval
an alternative written procedure to the
one described in paragraph (q)(6) of this
section, for the Chief State School Offi-
cer to use to select the teacher short-
age areas recommended to the Sec-
retary for designation, and for the Sec-
retary to use to choose the areas to be
designated. If the Secretary approves
the proposed alternative procedure, in
writing, that procedure, once approved,

may be used instead of the procedure
described in paragraph (q)(6) of this
section for designation of teacher
shortage areas in that State.

(8) For purposes of paragraphs (q)(1)
through (7) of this section—

(i) The definition of the term school
in § 682.200(b) does not apply;

(ii) Elementary school means a day or
residential school that provides ele-
mentary education, as determined
under State law;

(iii) Secondary school means a day or
residential school that provides sec-
ondary education, as determined under
State law. In the absence of applicable
State law, the Secretary may deter-
mine, with respect to that State,
whether the term ‘‘secondary school’’
includes education beyond the twelfth
grade;

(iv) Teacher means a professional who
provides direct and personal services to
students for their educational develop-
ment through classroom teaching;

(v) Chief State School Officer means
the highest ranking educational offi-
cial for elementary and secondary edu-
cation for the State;

(vi) School year means the period
from July 1 of a calendar year through
June 30 of the following calendar year;

(vii) Teacher shortage area means an
area of specific grade, subject matter,
or discipline classification, or a geo-
graphic area in which the Secretary de-
termines that there is an inadequate
supply of elementary or secondary
school teachers; and

(viii) Full-time equivalent means the
standard used by a State in defining
full-time employment, but not less
than 30 hours per week. For purposes of
counting full-time equivalent teacher
positions, a teacher working part of his
or her total hours in a position that is
designated as a teacher shortage area
is counted on a pro rata basis cor-
responding to the percentage of his or
her working hours spent in such a posi-
tion.

(r) Working-mother deferment. (1) To
qualify for the working-mother
deferment described in paragraph
(b)(5)(iv) of this section, the borrower
shall provide the lender with a state-
ment certifying that she—

(i) Is the mother of a preschool-age
child;
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(ii) Entered or reentered the work-
force not more than one year before
the beginning date of the period for
which the deferment is being sought;

(iii) Is currently engaged in full-time
employment; and

(iv) Does not receive compensation
that exceeds $1 per hour above the rate
prescribed under section 6 of the Fair
Labor Standards Act of 1938 (the Fed-
eral minimum wage).

(2) In addition to the certification re-
quired under paragraph (r)(1) of this
section, the borrower shall provide to
the lender documents demonstrating
the age of her child (e.g., a birth cer-
tificate) and the rate of her compensa-
tion (e.g., a pay stub showing her hour-
ly rate of pay).

(3) For purposes of this paragraph—
(i) A preschool-age child is one who

has not yet enrolled in first grade or a
higher grade in elementary school; and

(ii) Full-time employment involves
at least 30 hours of work a week and is
expected to last at least 3 months.

(s) Deferments for new borrowers on or
after July 1, 1993—

(1) General. A new borrower who re-
ceives an FFEL Program loan first dis-
bursed on or after July 1, 1993 is enti-
tled to receive deferments under para-
graphs (s)(2) through (s)(6) of this sec-
tion. For purposes of paragraphs (s)(2)
through (s)(6) of this section, a ‘‘new
borrower’’ is an individual who has no
outstanding principal or interest bal-
ance on an FFEL Program loan as of
July 1, 1993 or on the date he or she ob-
tains a loan on or after July 1, 1993.
This term also includes a borrower who
obtains a Federal Consolidation Loan
on or after July 1, 1993 if the borrower
has no other outstanding FFEL Pro-
gram loan when the Consolidation
Loan was made.

(2) Student deferment. An eligible bor-
rower is entitled to a deferment based
on the borrower’s at least half-time
study in accordance with the rules pre-
scribed in § 682.210(c), except that the
borrower is not required to obtain a
Stafford or SLS loan for the period of
enrollment covered by the deferment.

(3) Graduate fellowship deferment. An
eligible borrower is entitled to a grad-
uate fellowship deferment in accord-
ance with the rules prescribed in
§ 682.210(d).

(4) Rehabilitation training program
deferment. An eligible borrower is enti-
tled to a rehabilitation training pro-
gram deferment in accordance with the
rules prescribed in § 682.210(e).

(5) Unemployment deferment. An eligi-
ble borrower is entitled to an unem-
ployment deferment in accordance
with the rules prescribed in § 682.210(h)
for periods that, collectively, do not
exceed 3 years.

(6) Economic hardship deferment. An
eligible borrower is entitled to an eco-
nomic hardship deferment for periods
of up to one year at a time that, collec-
tively, do not exceed 3 years, if the bor-
rower provides documentation satisfac-
tory to the lender showing that the
borrower—

(i) Has been granted an economic
hardship deferment under either the
Direct Loan or Federal Perkins Loan
Programs for the period of time for
which the borrower has requested an
economic hardship deferment for his or
her FFEL loan;

(ii) Is receiving payment under a
Federal or State public assistance pro-
gram, such as Aid to Families with De-
pendent Children, Supplemental Secu-
rity Income, Food Stamps, or State
general public assistance;

(iii) Is working full-time and earning
a total monthly gross income that does
not exceed the greater of—

(A) The minimum wage rate de-
scribed in section 6 of the Fair Labor
Standards Act of 1938; or

(B) An amount equal to 100 percent of
the poverty line for a family of two, as
determined in accordance with section
673(2) of the Community Service Block
Grant Act;

(iv) Is working full-time and has a
Federal education debt burden that
equals or exceeds 20 percent of the bor-
rower’s total monthly gross income,
and the borrower’s income minus such
burden is less than 220 percent of the
amount calculated under paragraph
(s)(6)(iii) of this section; or

(v) Is not working full-time and has a
total monthly gross income that does
not exceed twice the amount cal-
culated under paragraph (s)(6)(iii) of
this section and, after deducting an
amount equal to the borrower’s Fed-
eral education debt burden, as deter-
mined under paragraph (s)(6)(vi) of this
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section, the remaining amount of that
income does not exceed the amount
specified in paragraph (s)(6)(iii) of this
section.

(vi) In determining a borrower’s Fed-
eral education debt burden for purposes
of an economic hardship deferment
under paragraphs (s)(6)(iv) through (v)
of this section, the lender shall count
only the monthly payment amount (or
a proportional share if the payments
are due less frequently than monthly)
that would have been owed on a Fed-
eral postsecondary education loan if
the loan had been scheduled to be re-
paid in 10 years from the date the bor-
rower entered repayment, regardless of
the length of the borrower’s actual re-
payment schedule or the actual month-
ly payment amount (if any) that would
be owed during the period that the bor-
rower requested an economic hardship
deferment. The lender shall require the
borrower to provide evidence that
would enable the lender to determine
the amount of the monthly payments
that would have been owed by the bor-
rower during the deferment period to
other entities for Federal postsec-
ondary education loans in accordance
with paragraph (s)(6)(vi) of this section.

(vii) For an initial period of
deferment granted under paragraphs
(s)(6)(iii) through (v) of this section,
the lender shall require the borrower to
submit evidence showing the amount of
the borrower’s most recent total
monthly gross income, as defined in
paragraph (s)(6)(ix) of this section.

(viii) To qualify for a subsequent pe-
riod of deferment that begins less than
one year after the end of a period of
deferment under paragraphs (s)(6)(iii)
through (v) of this section, the lender
shall require the borrower to submit
evidence showing the amount of the
borrower’s most recent total monthly
gross income, as defined in paragraph
(s)(6)(ix) of this section, and a copy of
the borrower’s Federal income tax re-
turn if the borrower filed a tax return
within eight months prior to the date
the deferment is requested.

(ix) For purposes of paragraph (s)(6)
of this section, a borrower’s total
monthly gross income shall be the
gross amount of income received by the
borrower from employment (either

full-time or part-time) and from other
sources.

(x) For purposes of paragraph (s)(6) of
this section, a borrower is considered
to be working full-time if the borrower
is expected to be employed for at least
three consecutive months at 30 hours
per week.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33594, June 29, 1994; 59 FR 61215,
Nov. 29, 1994; 60 FR 30788, June 12, 1995; 60 FR
61756, Dec. 1, 1995; 64 FR 18977, Apr. 16, 1999]

§ 682.211 Forbearance.

(a)(1) The Secretary encourages a
lender to grant forbearance for the ben-
efit of a borrower or endorser in order
to prevent the borrower or endorser
from defaulting on the borrower’s or
endorser’s repayment obligation, or to
permit the borrower or endorser to re-
sume honoring that obligation after de-
fault. Forbearance means permitting
the temporary cessation of payments,
allowing an extension of time for mak-
ing payments, or temporarily accept-
ing smaller payments than previously
were scheduled.

(2) Subject to paragraph (g) of this
section, a lender may grant forbear-
ance of payments of principal and in-
terest under paragraphs (b), (c), and (d)
of this section only if—

(i) The lender reasonably believes,
and documents in the borrower’s file,
that the borrower or endorser intends
to repay the loan but, due to poor
health or other acceptable reasons, is
currently unable to make scheduled
payments; or

(ii) The borrower’s payments of prin-
cipal are deferred under § 682.210 and
the Secretary does not pay interest
benefits on behalf of the borrower
under § 682.301.

(3) If two individuals are jointly lia-
ble for repayment of a PLUS loan or a
Consolidation loan, the lender may
grant forbearance on repayment of the
loan only if the ability of both individ-
uals to make scheduled payments has
been impaired based on the same or dif-
fering conditions.
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(4) If payments of interest are
forborne, they may be capitalized as
provided in § 682.202(b).

(b) A lender may grant forbearance if
the lender and the borrower or en-
dorser agree in writing to the terms of
the forbearance, or, in the case of for-
bearance of interest during a period of
deferment, if the lender informs the
borrower at the time the deferment is
granted that interest payments are to
be forborne.

(c) A lender may grant forbearance
for a period of up to one year at a time
if both the borrower or endorser and an
authorized official of the lender agree
in writing to the forbearance.

(d) A guaranty agency may authorize
a lender to grant forbearance to permit
a borrower or endorser to resume hon-
oring the agreement to repay the debt
after default but prior to claim pay-
ment. The terms of the forbearance
agreement in this situation must in-
clude a new signed agreement to repay
the debt.

(e) Except in the case of forbearance
of interest payments during a
deferment period if a forbearance in-
volves the postponement of all pay-
ments, the lender must contact the
borrower or endorser by telephone or
send a written notice to the borrower
or endorser at least once every three
months during the period of forbear-
ance to remind the borrower or en-
dorser of the outstanding obligation to
repay.

(f) A lender may grant forbearance,
upon notice to the borrower or if appli-
cable, the endorser, with respect to
payments of interest and principal that
are overdue—

(1) For a properly granted period of
deferment for which the lender learns
the borrower did not qualify;

(2) Upon the beginning of an author-
ized deferment period;

(3) For the period beginning when the
borrower entered repayment until the
first payment due date was established;

(4) For the period prior to the bor-
rower’s filing of a bankruptcy petition
as provided in § 682.402(f).

(5) For a period not to exceed 60 days
after the lender receives reliable infor-
mation indicating that the borrower
(or student in the case of a PLUS loan)
has died, or the borrower has become

totally and permanently disabled, until
the lender receives documentation of
death or total and permanent dis-
ability, pursuant to § 682.402(b) or (c);

(6) For periods necessary for the Sec-
retary or guaranty agency to deter-
mine the borrower’s eligibility for dis-
charge of the loan because of attend-
ance at a closed school or false certifi-
cation of loan eligibility, pursuant to
§ 682.402(d) or (e), or the borrower’s or,
if applicable, endorser’s bankruptcy,
pursuant to § 682.402(f); or

(7) For a period of delinquency at the
time a loan is sold or transferred, if the
borrower or endorser is less than 60
days delinquent on the loan at the time
of sale or transfer.

(8) For a period of delinquency that
may remain after a borrower ends a pe-
riod of deferment or mandatory for-
bearance until the next due date, which
can be no later than 45 days after the
period ends.

(g) In granting a forbearance under
this section, except for a forbearance
under paragraph (i)(5) of this section, a
lender shall grant a temporary ces-
sation of payments, unless the bor-
rower chooses another form of forbear-
ance subject to paragraph (a)(1) of this
section.

(h) Mandatory forbearance. (1) Medical
or dental interns or residents. Upon re-
ceipt of a written request and suffi-
cient supporting documentation, as de-
scribed in § 682.210(n), from a borrower
serving in a medical or dental intern-
ship or residency program, a lender
shall grant forbearance to the borrower
in yearly increments (or a lesser period
equal to the actual period during which
the borrower is eligible) if the borrower
has exhausted his or her eligibility for
a deferment under § 682.210(n), or the
borrower’s promissory note does not
provide for such a deferment—

(i) For the length of time remaining
in the borrower’s medical or dental in-
ternship or residency that must be suc-
cessfully completed before the bor-
rower may begin professional practice
or service; or

(ii) For the length of time that the
borrower is serving in a medical or den-
tal internship or residency program
leading to a degree or certificate
awarded by an institution of higher
education, a hospital, or a health care
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facility that offers postgraduate train-
ing.

(2) Borrowers who are not medical or
dental interns or residents, and endorsers.
Upon receipt of a written request and
sufficient supporting documentation
from an endorser (if applicable), or
from a borrower (other than a borrower
who is serving in a medical or dental
internship or residency described in
paragraph (h)(1) of this section), a lend-
er shall grant forbearance—

(i) In increments up to one year, for
periods that collectively do not exceed
three years, if—

(A) The borrower or endorser is cur-
rently obligated to make payments on
Title IV loans; and

(B) The amount of those payments
each month (or a proportional share if
the payments are due less frequently
than monthly) is collectively equal to
or greater than 20 percent of the bor-
rower’s or endorser’s total monthly in-
come;

(ii) In yearly increments (or a lesser
period equal to the actual period dur-
ing which the borrower is eligible) for
as long as a borrower—

(A) Is serving in a national service
position for which the borrower re-
ceives a national service educational
award under the National and Commu-
nity Service Trust Act of 1993;

(B) Is eligible for loan forgiveness
under the Federal Stafford Loan For-
giveness Demonstration Program, if
the program is funded, for performing
the type of service described in
§ 682.215(b); or

(C) Is performing the type of service
that would qualify the borrower for a
partial repayment of his or her loan
under the Student Loan Repayment
Programs administered by the Depart-
ment of Defense under 10 U.S.C. 2171.

(3) Documentation. (i) Before granting
a forbearance to a borrower or endorser
under paragraph (h)(2)(i) of this sec-
tion, the lender shall require the bor-
rower or endorser to submit at least
the following documentation:

(A) Evidence showing the amount of
the most recent total monthly gross
income received by the borrower or en-
dorser from employment and from
other sources; and

(B) Evidence showing the amount of
the monthly payments owed by the

borrower or endorser to other entities
for the most recent month for the bor-
rower’s or endorser’s Title IV loans.

(ii) Before granting a forbearance to
a borrower or endorser under para-
graph (h)(2)(ii)(B) of this section, the
lender shall require the borrower or en-
dorser to submit documentation show-
ing the beginning and ending dates
that the borrower is expected to per-
form the type of service described in
§ 682.215(b).

(iii) Before granting a forbearance to
a borrower or endorser under para-
graph (h)(2)(ii)(C) of this section, the
lender shall require the borrower or en-
dorser to submit documentation show-
ing the beginning and ending dates
that the Department of Defense con-
siders the borrower to be eligible for a
partial repayment of his or her loan
under the Student Loan Repayment
Programs.

(i) Mandatory administrative forbear-
ance. (1) The lender shall grant a man-
datory administrative forbearance for
the periods specified in paragraph (i)(2)
of this section until the lender is noti-
fied by the Secretary or a guaranty
agency that the forbearance period no
longer applies. The lender may not re-
quire a borrower who is eligible for a
forbearance under paragraph (i)(2)(ii) of
this section to submit a request or sup-
porting documentation, but shall re-
quire a borrower (or endorser, if appli-
cable) who requests forbearance be-
cause of a military mobilization to pro-
vide documentation showing that he or
she is subject to a military mobiliza-
tion as described in paragraph (i)(4) of
this section.

(2) The lender is not required to no-
tify the borrower (or endorser, if appli-
cable) at the time the forbearance is
granted, but shall grant a forbearance
to a borrower or endorser during a pe-
riod, and the 30 days following the pe-
riod, when the lender is notified by the
Secretary that—

(i) Exceptional circumstances exist,
such as a local or national emergency
or military mobilization; or

(ii) The geographical area in which
the borrower or endorser resides has
been designated a disaster area by the
president of the United States or Mex-
ico, the Prime Minister of Canada, or
by a Governor of a State.
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(3) As soon as feasible, or by the date
specified by the Secretary, the lender
shall notify the borrower (or endorser,
if applicable) that the lender has grant-
ed a forbearance and the date that pay-
ments should resume. The lender’s no-
tification shall state that the borrower
or endorser—

(i) May decline the forbearance and
continue to be obligated to make
scheduled payments; or

(ii) Consents to making payments in
accordance with the lender’s notifica-
tion if the forbearance is not declined.

(4) For purposes of paragraph (i)(2)(i)
of this section, the term ‘‘military mo-
bilization’’ shall mean a situation in
which the Department of Defense or-
ders members of the National Guard or
Reserves to active duty under sections
672(a), 672(g), 673, 673b, 674, or 688 of
title 10, United States Code. This term
also includes the assignment of other
members of the Armed Forces to duty
stations at locations other than the lo-
cations at which they were normally
assigned, only if the military mobiliza-
tion involved the activation of the Na-
tional Guard or Reserves.

(5) The lender shall grant a manda-
tory administrative forbearance to a
borrower (or endorser, if applicable)
during a period when the borrower (or
endorser, if applicable) is making pay-
ments for a period of—

(i) Up to 3 years of payments in cases
where the effect of a variable interest
rate on a standard or graduated repay-
ment schedule would result in a loan
not being repaid within the maximum
repayment term; or

(ii) Up to 5 years of payments in
cases where the effect of decreased in-
stallment amounts paid under an in-
come-sensitive repayment schedule
would result in the loan not being re-
paid within the maximum repayment
term.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1080, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33595, June 29, 1994; 60 FR 30788,
June 12, 1995; 60 FR 61756, Dec. 1, 1995; 64 FR
18977, Apr. 16, 1999]

§ 682.212 Prohibited transactions.
(a) No points, premiums, payments,

or additional interest of any kind may
be paid or otherwise extended to any
eligible lender or other party in order
to—

(1) Secure funds for making loans; or
(2) Induce a lender to make loans to

either the students or the parents of
students of a particular school or par-
ticular category of students or their
parents.

(b) The following are examples of
transactions that, if entered into for
the purposes described in paragraph (a)
of this section, are prohibited:

(1) Cash payments by or on behalf of
a school made to a lender or other
party.

(2) The maintaining of a compen-
sating balance by or on behalf of a
school with a lender.

(3) Payments by or on behalf of a
school to a lender of servicing costs on
loans that the school does not own.

(4) Payments by or on behalf of a
school to a lender of unreasonably high
servicing costs on loans that the school
does own.

(5) Purchase by or on behalf of a
school of stock of the lender.

(6) Payments ostensibly made for
other purposes.

(c) Except when purchased by the
Student Loan Marketing Association,
an agency of any State functioning as
a secondary market or in any other cir-
cumstances approved by the Secretary,
notes, or any interest in notes, may
not be sold or otherwise transferred at
discount if the underlying loans were
made—

(1) By a school; or
(2) To students or parents of students

attending a school by a lender having
common ownership with that school.

(d) Except to secure a loan from the
Student Loan Marketing Association
or an agency of a State functioning as
a secondary market or in other cir-
cumstances approved by the Secretary,
a school or lender (with respect to a
loan made to a student, or a parent of
a student, attending a school having
common ownership with that lender),
may not use a loan made under the
FFEL programs as collateral for any
loan bearing aggregate interest and
other charges in excess of the sum of
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the interest rate applicable to the loan
plus the rate of the most recently pre-
scribed special allowance under
§ 682.302.

(e) The prohibitions described in
paragraphs (a), (b), (c), and (d) of this
section apply to any school, lender, or
other party that would participate in a
proscribed transaction.

(f) This section does not preclude a
buyer of loans made by a school from
obtaining from the loan seller a war-
ranty that—

(1) Covers future reductions by the
Secretary or a guaranty agency in
computing the amount of loss payable
on default claims filed on the loans, if
the reductions are attributable to an
act, or failure to act, on the part of the
seller or previous holder; and

(2) Does not cover matters for which
a purchaser is charged with responsi-
bility under this part, such as due dili-
gence in collecting loans.

(g) Section 490(c) of the Act provides
that any person who knowingly and
willfully makes an unlawful payment
to an eligible lender as an inducement
to make, or to acquire by assignment,
a FFEL loan shall, upon conviction
thereof, be fined not more than $10,000
or imprisoned not more than one year,
or both.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1097)

§ 682.213 Prohibition against the use
of the Rule of 78s.

For purposes of the calculations re-
quired by this part, a lender may not
use the Rule of 78s to calculate the out-
standing principle balance of a loan,
except for a loan made to a borrower
who entered repayment before June 26,
1987 and who was informed in the prom-
issory note that interest on the loan
would be calculated using the Rule of
78s. For those loans, the Rule of 78s
must be used for the life of the loan.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082)

§ 682.214 Compliance with equal credit
opportunity requirements.

In making a Stafford loan on which
interest benefits are to be paid, a lend-
er shall comply with the equal credit
opportunity requirements of Regula-
tion B (12 CFR part 202). With regard to

Regulation B, the Secretary considers
the Stafford loan program to be a cred-
it-assistance program authorized by
Federal law for the benefit of an eco-
nomically disadvantaged class of per-
sons within the meaning of 12 CFR
202.8(a)(1). Therefore, under 12 CFR
202.8(d), the lender may request a loan
applicant to disclose his or her marital
status, income from alimony, child
support, and separate maintenance in-
come, and spouse’s financial resources.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1071–1087–2)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993]

§ 682.215 Federal Stafford Loan for-
giveness demonstration program.

(a) General. The Federal Stafford
Loan forgiveness demonstration pro-
gram is intended to encourage individ-
uals to enter the teaching and nursing
professions and to perform national
and community service. Under this
demonstration program, the Secretary
repays portions of unsubsidized, sub-
sidized and nonsubsidized Federal Staf-
ford obligations that were incurred by
a borrower during the borrower’s last
two years of undergraduate education
if that borrower worked in those pro-
fessions or performed that service. For
purposes of this section, an eligible
borrower is a borrower who, as of Octo-
ber 1, 1989, had no outstanding debt
under the FFEL programs.

(b) Borrower eligibility; requirements for
qualification. A borrower may obtain
loan forgiveness under this program if
he or she was employed as a full-time
teacher in certain elementary and sec-
ondary schools teaching certain sub-
jects or as a full-time nurse in certain
types of hospitals or health care cen-
ters, or was serving as a volunteer
under the Peace Corps Act or under the
Domestic Volunteer Service Act of
1973, or was performing comparable
service as a full-time employee of a tax
exempt organization under section
501(c)(3) of the Internal Revenue Code
of 1986. For purposes of this section,
full-time means the standard used by a
State or profession in defining full-
time employment. For a borrower serv-
ing in more than one organization, the
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determination of ‘‘full-time’’ is based
on the combination of all qualifying
employment. A borrower who is in de-
fault on a FFEL loan and has not made
satisfactory repayment arrangements
is not eligible for forgiveness. However,
if a borrower has made satisfactory re-
payment arrangements on the loan or
loans in default, the forgiveness applies
only to the loan or loans held by the
holder that are not in default. Federal
Stafford loans that have been rehabili-
tated are eligible for forgiveness.

(c) Application. To qualify for the for-
giveness program, an eligible borrower
shall apply to the Secretary each year
following a completed year of service,
but no earlier than September 1 and no
later than October 1 of a given year.
The application must be in writing, on
a form provided by the Secretary and
according to procedures established by
the Secretary. An eligible borrower
must complete a year of service prior
to filing a loan forgiveness application
with the Secretary. Eligible borrowers
are chosen on a first-come, first-served
basis to participate and must receive
forbearance upon request for each year
of service for which forgiveness is re-
quested. An eligible borrower must re-
apply each year to receive the forgive-
ness benefit. Incomplete or inaccurate
applications are not considered in the
first-come, first-served process. If a
borrower initially submits an incom-
plete or inaccurate application, the
borrower must provide a completed ap-
plication to the Secretary or his des-
ignee prior to consideration in the se-
lection process.

(d) Limitation; Stafford forgiveness re-
cipients. The total amount of loans for-
given is limited to the amount of funds
appropriated for the fiscal year for the
demonstration program.

(e) Borrower eligibility; teaching for-
giveness. (1) To qualify for teaching
loan forgiveness under this section, a
borrower must have taught full-time
for a year (as defined by the jurisdic-
tion in which the borrower is em-
ployed) in a teacher shortage area as
certified by the authorizing official.
For purposes of this paragraph a teach-
er has taught in a teacher shortage
area if—

(i) The teacher taught in a school
that satisfied the criteria in section

465(a)(2)(A) of the Act for loan can-
cellation for Perkins loan recipients
who teach in those schools; and

(ii) The teacher taught mathematics,
science, foreign languages, special edu-
cation, bilingual education or in any
other field of expertise where the State
educational agency determined there
was a shortage of qualified teachers.

(2) The borrower, in the time frame
provided under paragraph (c) of this
section, for the year of service for
which forgiveness is requested, must
provide to the Secretary or his des-
ignee—

(i) A statement by the chief adminis-
trative officer of the public or non-
profit private elementary or secondary
school in which the borrower was
teaching—

(A) Certifying the year that the bor-
rower was employed as a full-time
teacher;

(B) Certifying which subject area
listed in paragraph (e)(1)(ii) of this sec-
tion or designated by the State edu-
cational agency the borrower taught;
and

(C) Verifying that the borrower
taught in a school that satisfies the re-
quirements of paragraph (e)(1)(i) of this
section.

(f) Borrower eligibility; volunteer service
forgiveness. (1)(i) To qualify for the vol-
unteer service loan forgiveness under
this paragraph, a borrower must have
served as a full-time volunteer for at
least a year (defined as twelve consecu-
tive months) under—

(A) The Peace Corps Act; or
(B) The Domestic Volunteer Service

Act of 1973 (ACTION programs).
(ii) A borrower may also qualify for

the volunteer service loan forgiveness
if the borrower performed service com-
parable to service provided under para-
graph (f)(1) of this section as a full-
time employee of an organization that
is exempt from taxation under section
501(c)(3) of the Internal Revenue Code
of 1986, if the borrower did not receive
compensation that exceeds the greater
of—

(A) The minimum wage rate de-
scribed in section 6 of the Fair Labor
Standards Act of 1938; or

(B) An amount equal to 100 percent of
the poverty line for a family of two as
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defined in section 673(2) of the Commu-
nity Services Block Grant Act.

(2) To qualify under this paragraph,
the borrower must—

(i) Have worked for an organization
that provides services to low income
persons and their communities to as-
sist them in eliminating poverty and
poverty-related human, social, and en-
vironmental conditions; and

(ii) Not, as part of his or her duties,
have given religious instruction, con-
ducted worship services, engaged in re-
ligious proselytizing, or engaged in
fund-raising to support religious activi-
ties.

(3) The borrower, in the time frame
provided under paragraph (c) of this
section, for the year of service for
which forgiveness is requested under
paragraphs (f)(1), (f)(2), or (f)(3) of this
section must provide to the Secretary
or his designee a statement from an au-
thorized official of the organization or
agency for whom the borrower worked
certifying—

(i) That the borrower served in a job
that satisfies the requirements of this
paragraph;

(ii) The date on which the borrower’s
service began; and

(iii) The date on which the borrower
completed the year of service.

(g) Borrower eligibility; nursing profes-
sion loan forgiveness. (1) To qualify for
the nursing profession loan forgiveness
under this paragraph, a borrower must
have been employed as a full-time
nurse for a public hospital, a rural
health clinic, a migrant health center,
an Indian Health Service Health Cen-
ter, an Indian Health Center, a Native
Hawaiian Health Center or for an acute
care or long-term care facility.

(2) To qualify for loan forgiveness
under this paragraph, a borrower, in
the time frame provided under para-
graph (c) of this section, for the year of
service for which forgiveness is re-
quested, must provide to the Secretary
or his designee—

(i) A statement from an authorized
official where the borrower was em-
ployed certifying that the borrower
was employed as a full-time nurse for a
facility described in this section and
served for the term of at least one year
(defined as twelve consecutive
months);

(ii) The date on which the borrower’s
service began; and

(iii) The date on which the borrower’s
year of service ended.

(h) Forgiveness amounts. (1) The Sec-
retary repays the holder a percentage
of the total amount of Stafford loans
owed by the eligible borrower for—

(i) The borrower’s last 2 years of un-
dergraduate education; or

(ii) The 2 academic years in which a
borrower who was not already partici-
pating in loan repayment pursuant to
this section returned to an institution
of higher education for the purpose of
obtaining a post graduate teaching cer-
tificate or additional teacher certifi-
cation.

(2) The Secretary repays loans on the
following basis:

(i) 15 percent of the total original
principal amount of Federal Stafford
loans for each of the first two years in
which the borrower is awarded the ben-
efit and meets the requirements of this
section.

(ii) 20 percent of the total original
principal amount for each of the third
and fourth years.

(iii) 30 percent of the total original
principal amount for the fifth year.

(3) The Secretary repays the holder
for the amount of interest, including
capitalized interest, which accrued on
the loan or loans subject to forgiveness
over the year.

(4) Payments made by the Secretary
must be applied first to the unsub-
sidized Federal Stafford portion of the
loan, followed by the subsidized Fed-
eral Stafford portion, and then the
nonsubsidized Federal Stafford portion.

(5) The amount of payments made by
the Secretary under paragraphs
(h)(2)(i), (h)(2)(ii), and (h)(2)(iii) of this
section may not exceed the sum of the
outstanding principal balance of the
loan or loans subject to forgiveness
plus all interest payments made in ac-
cordance with paragraph (h)(3) of this
section.

(6) Payments received from a bor-
rower who qualifies for loan forgive-
ness under this section may not be re-
funded.

(i) Definitions. The following defini-
tions apply to this section:

Acute care facility means either a
short-term care hospital in which the
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average length of patient stay is less
than 30 days, or a short-term care hos-
pital in which over 50% of all patients
are admitted to units where the aver-
age length of patient stay is less than
30 days.

Elementary school means a public or
nonprofit private day or residential
school that provides elementary edu-
cation, as determined under State law.

Indian Health Service Health Center
means a health care facility (whether
operated directly by the Indian Health
Service or operated by a tribal con-
tractor or grantee under the Indian
Self-Determination Act), that is phys-
ically separated from a hospital and
that provides one or more clinical
treatment services, such as physician,
dentist or nursing services, available at
least 40 hours a week for outpatient
care to persons of Indian or Alaska Na-
tive descent.

Long-term care facility means a facil-
ity that offers services designed to pro-
vide diagnostic, preventive, thera-
peutic, rehabilitative, supportive and
maintenance services for individuals
who have chronic physical or mental
impairments.

This facility may have a variety of
institutional and non-institutional
health settings, including the home,
and the goal of the service is to pro-
mote the optimum level of physical,
social and psychological functioning.

Native Hawaiian Health Center means
an entity (as defined in section 8 of the
Native Hawaiian Health Care Act of
1988 (Pub.L. 100–579)—

(1) That is organized under the laws
of the State of Hawaii;

(2) That provides or arranges for
health care services through practi-
tioners licensed by the State of Hawaii,
if licensure requirements are applica-
ble;

(3) That is a public or private non-
profit entity; and

(4) In which Native Hawaiian health
practitioners significantly participate
in the planning, management, moni-
toring, and evaluation of health serv-
ices.

Public hospital means a facility (as
defined in 24 CFR 242.1)—

(1) Owned by a State or unit of local
government or by an instrumentality
thereof, or owned by a public benefit

corporation established by a State or
unit of local government or by an in-
strumentality thereof;

(2) That provides community services
for inpatient medical care of the sick
or injured (including obstetrical care);

(3) Where not more than 50 percent of
the total patient days during any year
are customarily assignable to the cat-
egories of chronic convalescent and
rest, drug and alcoholic, epileptic,
mentally deficient, mental, nervous
and mental, and tuberculosis; and

(4) That is licensed or regulated by
the State (or, if there is no State law
providing for such licensing or regula-
tion by the State, by the municipality
or other political subdivision in which
the facility is located).

Rural Health Clinic means an entity
(as defined under section 1861(aa)(2) of
the Social Security Act and in 42 CFR
491.2 that—

(1) Is primarily engaged in furnishing
to outpatients, physicians’ services and
services furnished by a physician as-
sistant or by a nurse practitioner, as
well as those services and supplies cov-
ered under sections 1861(s)(2)(A) and
1961(s)(10) of the Social Security Act;

(2) In the case of a facility that is not
a physician-directed clinic, has an ar-
rangement (consistent with the provi-
sions of State and local law relative to
the practice, performance, and delivery
of health services) with one or more
physicians under which provision is
made for the periodic review by those
physicians of covered services fur-
nished by physician assistants and
nurse practitioners, the supervision
and guidance by such patients as may
be necessary, and the availability of
those physicians for advice and assist-
ance in the management of medical
emergencies, and in the case of the
physician-directed clinic, has one or
more of its staff physicians perform the
activities accomplished through such
an arrangement;

(3) Maintains clinical records on all
patients;

(4) Has arrangements with one or
more hospitals, having agreements in
effect under section 1866 of the Social
Security Act, for the referral and ad-
mission of patients requiring inpatient
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services or diagnostic or other special-
ized services as are not available at the
clinic;

(5) Has written policies, that are de-
veloped with the advice of (and with
provision of review of those policies
from time to time by) a group of pro-
fessional personnel, including one or
more physicians and one or more phy-
sician assistants or nurse practi-
tioners, to govern those services which
it furnishes;

(6) Has a physician assistant or nurse
practitioner responsible for the execu-
tion of policies described in paragraph
(5) of this definition and relating to the
provision of the clinic’s services;

(7) Directly provides routine diag-
nostic services, including clinical lab-
oratory services, as prescribed in 42
CFR 491.2, and has prompt access to ad-
ditional diagnostic services from facili-
ties meeting requirements under title
42;

(8) In compliance with State and Fed-
eral law, has available for admin-
istering to patients of the clinic at
least such drugs and biologicals as are
determined under 42 CFR 491.2 to be
necessary for the treatment of emer-
gency cases and has appropriate proce-
dures or arrangements for storing, ad-
ministering, and dispensing any drugs
and biologicals;

(9) Has appropriate procedures for re-
view of utilization of clinic services to
the extent that the Secretary deter-
mines to be necessary and feasible; and

(10) Meets other requirements as the
Secretary of Health and Human Serv-
ices may find necessary in the interest
of the health and safety of the individ-
uals who are furnished services by the
clinic.

Secondary school means a public or
nonprofit private day or residential
school that provides secondary edu-
cation, as determined under State law.
In the absence of applicable State law,
the Secretary may determine, with re-
spect to that State, whether the term
‘‘secondary school’’ includes education
beyond the twelfth grade.

State education agency means the
agency or official designated by the
Governor or by State law as being pri-
marily responsible for the State super-
vision of public elementary and sec-
ondary schools.

Teacher means a professional who
provides direct and personal services to
students for their educational develop-
ment through classroom teaching.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1071 to 1087–2)

[59 FR 31088, June 16, 1994, as amended at 60
FR 30788, June 12, 1995; 64 FR 18978, Apr. 16,
1999]

Subpart C—Federal Payments of
Interest and Special Allowance

§ 682.300 Payment of interest benefits
on Stafford and Consolidation
loans.

(a) General. The Secretary pays a
lender a portion of the interest on a
subsidized Stafford loan and, on a Con-
solidation loan that only consolidated
subsidized Stafford loans, on behalf of a
borrower who qualifies under § 682.301.
This payment is known as interest ben-
efits.

(b) Covered interest. (1) The Secretary
pays a lender the interest that accrues
on an eligible Stafford loan—

(i) During all periods prior to the be-
ginning of the repayment period, ex-
cept as provided in paragraphs (b)(2)
and (c) of this section.

(ii) During any period when the bor-
rower has an authorized deferment,
and, if applicable, a post-deferment
grace period; and

(iii) During the repayment period for
loans described in paragraph (d)(2) of
this section.

(2) The Secretary’s obligation to pay
interest benefits on an otherwise eligi-
ble loan terminates on the earliest of—

(i) The date the borrower’s loan is re-
paid;

(ii) The date the disbursement check
is returned uncashed to the lender, or
the 120th day after the date of that dis-
bursement, except as provided in para-
graph (c)(4) of this section if—

(A) The check for the disbursement
has not been cashed on or before that
date; or

(B) The proceeds of the disbursement
made by electronic funds transfer or
master check in accordance with
§ 682.207(b)(1)(ii) (B) and (C) have not
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been released from the account main-
tained by the school on or before that
date;

(iii) The date of default by the bor-
rower;

(iv) The date the lender receives pay-
ment of a claim for loss on the loan;

(v) The date the borrower’s loan is
discharged in bankruptcy;

(vi) The date the lender determines
that the borrower has died or has be-
come totally and permanently dis-
abled;

(vii) The date the loan ceases to be
guaranteed or ceases to be eligible for
reinsurance under this part, with re-
spect to that portion of the loan that
ceases to be guaranteed or reinsured,
regardless of whether the lender has
filed a claim for loss on the loan with
the guarantor; or

(viii) The date the lender determines
that the borrower is eligible for loan
discharge under § 682.402(d) or (e).

(3) Section 682.412 sets forth cir-
cumstances under which a lender may
be required to repay interest benefits
received on a loan guaranteed by a
guaranty agency.

(c) Interest not covered. The Secretary
does not pay—

(1) Interest for which the borrower is
not otherwise liable;

(2) Interest paid on behalf of the bor-
rower by a guaranty agency;

(3) Interest that accrues on the first
disbursement of a loan for any period
that is earlier than—

(i) In the case of a subsidized Stafford
loan disbursed by a check, 10 days prior
to the first day of the period of enroll-
ment for which the loan is intended or,
if the loan is disbursed after the first
day of the period of enrollment, 3 days
after the disbursement date on the
check; or

(ii) In the case of a loan disbursed by
electronic funds transfer or master
check, 3 days prior to the first day of
the period of enrollment or, if the loan
is disbursed after the first day of the
period of enrollment, 3 days after dis-
bursement.

(4) In the case of a loan disbursed on
or after October 1, 1992, interest on a
loan if—

(i) The disbursement check is re-
turned uncashed to the lender or the
lender is notified that the disburse-

ment made by electronic funds transfer
or master check will not be released
from the restricted account main-
tained by the school; or

(ii) The check for the disbursement
has not been negotiated before the
120th day after the date of disburse-
ment or the disbursement made by
electronic funds transfer or master
check has not been released from the
restricted account maintained by the
school before that date.

(d) Rate. (1) Except as provided in
paragraph (d)(2) of this section, the
Secretary pays the lender at the actual
interest rate on a loan provided that
the actual interest rate does not exceed
the applicable interest rate.

(2) For a loan disbursed prior to De-
cember 15, 1968, or subject to a binding
commitment made prior to that date,
the Secretary pays an amount during
the repayment period equivalent to 3
percent per year of the unpaid prin-
cipal amount of the loan.

(Authority: 20 U.S.C. 1078, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25746, May 17, 1994; 59 FR 33352, June 28,
1994; 59 FR 61428, Nov. 30, 1994; 64 FR 18978,
Apr. 16, 1999]

§ 682.301 Eligibility of borrowers for
interest benefits on Stafford and
Consolidation loans.

(a) General. (1) To qualify for benefits
on a Stafford loan, a borrower must
demonstrate financial need in accord-
ance with Part F of the Act.

(2) The Secretary considers a member
of a religious order, group, community,
society, agency, or other organization
who is pursuing a course of study at an
institution of higher education to have
no financial need if that organization—

(i) Has as its primary objective the
promotion of ideals and beliefs regard-
ing a Supreme Being;

(ii) Requires its members to forego
monetary or other support substan-
tially beyond the support it provides;
and

(iii) (A) Directs the member to pur-
sue the course of study; or

(B) Provides subsistence support to
its members.

(3) A Consolidation loan borrower
qualifies for interest benefits during
authorized periods of deferment on the
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portion of the loan that does not rep-
resent HEAL loans if the loan applica-
tion was received by the lender on or
after January 1, 1993 but prior to Au-
gust 10, 1993.

(4) A Consolidation loan borrower
qualifies for interest benefits only if
the loan consolidates subsidized Staf-
ford loans.

(b) Application for interest benefits. To
apply for interest benefits on a Staf-
ford loan, the student, or the school at
the direction of the student, must sub-
mit a loan application to the lender.
The application must include a certifi-
cation from the student’s school of the
following information:

(1) The estimated cost of attendance
for the student for the period of enroll-
ment for which the loan is intended.

(2) The estimated financial assist-
ance for the student for the period of
enrollment for which the loan is in-
tended.

(3) The student’s expected family
contribution, as determined pursuant
to part F of the Act, under a need anal-
ysis system approved by the Secretary.

(4) The amount of the student’s need
for a loan, as determined pursuant to
part F of the Act, under a need anal-
ysis system approved by the Secretary.

(c) Use of loan proceeds to replace ex-
pected family contribution. A borrower
may use the amount of an SLS, PLUS,
nonsubsidized Stafford loan, State
sponsored loan, or private loan pro-
gram obtained for a period of enroll-
ment to replace the expected family
contribution determined under para-
graph (b)(3) of this section for that pe-
riod of enrollment.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 33352, June 28,
1994; 64 FR 18978, Apr. 16, 1999]

§ 682.302 Payment of special allowance
on FFEL loans.

(a) General. The Secretary pays a spe-
cial allowance to a lender on an eligi-
ble FFEL loan. The special allowance
is a percentage of the average unpaid
principal balance of a loan, including
capitalized interest, computed in ac-

cordance with paragraph (c) of this sec-
tion.

(b) Eligible loans. (1) Except for non-
subsidized Federal Stafford loans dis-
bursed on or after October 1, 1981, for
periods of enrollment beginning prior
to October 1, 1992, or as provided in
paragraph (b)(2) or (e) of this section,
FFEL loans that otherwise meet pro-
gram requirements are eligible for spe-
cial allowance payments.

(2) For a loan made under the Federal
SLS or Federal PLUS Program on or
after July 1, 1987 or under § 682.209 (e) or
(f), no special allowance is paid for any
period for which the interest rate de-
termined under § 682.202(a)(2)(iv)(A) for
that loan does not exceed—

(i) 12 percent in the case of a Federal
SLS or PLUS loan made prior to Octo-
ber 1, 1992;

(ii) 11 percent in the case of a Federal
SLS loan made on or after October 1,
1992; or

(iii) 10 percent in the case of a Fed-
eral PLUS loan made on or after Octo-
ber 1, 1992.

(3) In the case of a subsidized Staf-
ford loan disbursed on or after October
1, 1992, the Secretary does not pay spe-
cial allowance on a disbursement if—

(i) The disbursement check is re-
turned uncashed to the lender or the
lender is notified that the disburse-
ment made by electronic funds transfer
or master check will not be released
from the restricted account main-
tained by the school; or

(ii) The check for the disbursement
has not been negotiated before the
120th day after the date of disburse-
ment or the disbursement made by
electronic funds transfer or master
check has not been released from the
restricted account maintained by the
school before that date.

(c) Rate. (1) Except as provided in
paragraph (c)(2) of this section, the spe-
cial allowance rate for an eligible loan
during a 3-month period is calculated
by—

(i) Determining the average of the
bond equivalent rates of the 91-day
Treasury bills auctioned during the 3-
month period;

(ii) Subtracting the applicable inter-
est rate for that loan;

(iii) Adding—
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(A) 3.1 percent to the resulting per-
centage for a loan made on or after Oc-
tober 1, 1992;

(B) 3.25 percent to the resulting per-
centage, for a loan made on or after
November 16, 1986, but before October 1,
1992;

(C) 3.25 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but before November 16,
1986, for a period of enrollment begin-
ning on or after November 16, 1986;

(D) 3.5 percent to the resulting per-
centage, for a loan made prior to Octo-
ber 17, 1986, or a loan described in para-
graph (c)(2) of this section; or

(E) 3.5 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but before November 16,
1986, for a period of enrollment begin-
ning prior to November 16, 1986;

(iv) Rounding the result upward to
the nearest one-eighth of 1 percent, for
a loan made prior to October 1, 1981;
and

(v) Dividing the resulting percentage
by 4.

(2) The special allowance rate deter-
mined under paragraph (c)(1)(iii)(D) of
this section applies to loans made or
purchased from funds obtained from
the issuance of an obligation of the—

(i) Maine Educational Loan Mar-
keting Corporation to the Student
Loan Marketing Association pursuant
to an agreement entered into on Janu-
ary 31, 1984; or

(ii) South Carolina Student Loan
Corporation to the South Carolina Na-
tional Bank pursuant to an agreement
entered into on July 30, 1986.

(3)(i) Subject to paragraphs (c)(3) (ii)
and (iii) of this section, the special al-
lowance rate is one-half of the rate cal-
culated under paragraph (c)(1)(iii)(D) of
this section for a loan made or guaran-
teed on or after October 1, 1980 that
was made or purchased with funds ob-
tained by the holder from—

(A) The issuance of obligations, the
income from which is exempt from tax-
ation under the Internal Revenue Code
of 1986;

(B) Collections or payments by a
guarantor on a loan that was made or
purchased with funds obtained by the
holder from obligations described in
paragraph (c)(3)(i)(A) of this section;

(C) Interest benefits or special allow-
ance payments on a loan that was
made or purchased with funds obtained
by the holder from obligations de-
scribed in paragraph (c)(3)(i)(A) of this
section;

(D) The sale of a loan that was made
or purchased with funds obtained by
the holders from obligations described
in paragraph (c)(3)(i)(A) of this section;
or

(E) The investment of the proceeds of
obligations described in paragraph
(c)(3)(i)(A) of this section.

(ii) The special allowance rate appli-
cable to loans described in paragraph
(c)(3)(i) of this section that are made
prior to October 1, 1992, may not be less
than—

(A) 2.5 percent per year on eligible
loans for which the applicable interest
rate is 7 percent;

(B) 1.5 percent per year on eligible
loans for which the applicable interest
rate is 8 percent; or

(C) One-half of 1 percent per year on
eligible loans for which the applicable
rate is 9 percent.

(iii) The special allowance rate appli-
cable to loans described in paragraph
(c)(3)(i) of this section that are made
on or after October 1, 1992, may not be
less than 91⁄2 percent minus the applica-
ble interest rate.

(d) Termination of special allowance
payments on a loan. (1) The Secretary’s
obligation to pay special allowance on
a loan terminates on the earliest of—

(i) The date a borrower’s loan is re-
paid;

(ii) The date a borrower’s loan check
is returned uncashed to the lender;

(iii) The date a lender receives pay-
ment on a claim for loss on the loan;

(iv) The date a loan ceases to be
guaranteed or ceases to be eligible for
reinsurance under this part, with re-
spect to that portion of the loan that
ceases to be guaranteed or reinsured,
regardless of whether the lender has
filed a claim for loss on the loan with
the guarantor;

(v) The 60th day after the borrower’s
default on the loan, unless the lender
files a claim for loss on the loan with
the guarantor together with all re-
quired documentation, on or before the
60th day;
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(vi) The 120th day after the date of
disbursement, if—

(A) The loan check has not been
cashed on or before that date; or

(B) the loan proceeds disbursed by
electronic funds transfer or master
check in accordance with
§ 682.207(b)(1)(ii) (B) and (C) have not
been released from the restricted ac-
count maintained by the school on or
before that date; or

(vii) The 30th day after the date the
lender received a returned claim from
the guaranty agency on a loan sub-
mitted by the deadline specified in
(d)(1)(v) of this section for loss on the
loan to the lender due solely to inad-
equate documentation unless the lend-
er files a claim for loss on the loan
with the guarantor, together with all
required documentation, prior to the
30th day.

(2) In the case of a loan disbursed on
or after October 1, 1992, the Secretary
does not pay special allowance on a
loan if—

(i) The disbursement check is re-
turned uncashed to the lender or the
lender is notified that the disburse-
ment made by electronic funds transfer
or master check will not be released
from the restricted account main-
tained by the school; or

(ii) The check for the disbursement
has not been negotiated before the
120th day after the date of disburse-
ment or the disbursement made by
electronic funds transfer or master
check has not been released from the
restricted account maintained by the
school before that date.

(3) Section 682.413 sets forth the cir-
cumstances under which a lender may
be required to repay the special allow-
ance received on a loan guaranteed by
a guaranty agency.

(e) Special allowance payments for
loans financed by proceeds of tax-exempt
obligations. (1) The Secretary pays a
special allowance on a loan described
in paragraph (c)(3)(i) of this section
that is held by or on behalf of an Au-
thority only if the loan meets the re-
quirements of § 682.800.

(2) The Secretary pays a special al-
lowance to an Authority at the rate
prescribed in paragraph (c)(1) of this
section on a loan described in para-
graph (c)(3)(i) of this section—

(i) After the loan is pledged or other-
wise transferred in consideration of
funds derived from sources other than
those described in paragraph (c)(3)(i) of
this section; and

(ii) If the authority retains a legal or
equitable interest in the loan—

(A) The prior tax-exempt obligation
is retired; or

(B) The prior tax-exempt obligation
is defeased by means of obligations
that the Authority certifies in writing
to the Secretary bear a yield that does
not exceed the yield permitted under
Internal Revenue Service regulations,
26 CFR 1.103–14, with regard to invest-
ments of proceeds of a tax-exempt re-
funding obligation.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25746, May 17, 1994; 59 FR 33353, June 28,
1994; 59 FR 61428, Nov. 30, 1994; 64 FR 18978,
Apr. 16, 1999]

§ 682.303 [Reserved]

§ 682.304 Methods for computing inter-
est benefits and special allowance.

(a) General. The Secretary pays a
lender interest benefits and special al-
lowance on eligible loans on a quar-
terly basis. These calendar quarters
end on March 31, June 30, September
30, and December 31 of each year. A
lender may use either the average daily
balance method or the actual accrual
method to determine the amount of in-
terest benefits payable on a lender’s
loans. A lender shall use the average
daily balance method to determine the
balance on which the Secretary com-
putes the amount of special allowance
payable on its loans.

(b) Average daily balance method for
interest benefits. (1) Under this method,
the lender adds the unpaid principal
balance outstanding on all loans quali-
fying for interest benefits at each ac-
tual interest rate for each day of the
quarter, divides the sum by the number
of days in the quarter, and rounds the
result to the nearest whole dollar. The
resulting figure is the average daily
balance for qualified loans outstanding
at each actual interest rate.

(2) The Secretary computes the inter-
est benefits due on all qualified loans
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at each actual interest rate by multi-
plying the average daily balance there-
of by the actual interest rate, multi-
plying this result by the number of
days in the quarter, and then dividing
this result by the actual number of
days in the year.

(c) Actual accrual method for interest
benefits. (1) Under this method, the
lender computes the total unpaid prin-
cipal balance outstanding on all quali-
fied loans at each actual interest rate
on each day of the quarter, multiplies
this result by the actual interest rate,
and divides this result by the actual
number of days in the year, or, alter-
natively, 365.25 days. A lender who
chooses to divide by 365.25 days must
do so for four consecutive years.

(2) The interest benefits due for a
quarter equal the sum of the daily in-
terest benefits due, computed under
paragraph (c)(1) of this section, for
each day of the quarter.

(d) Average daily balance method for
special allowance. (1) To compute the
average daily balance outstanding for
purposes of special allowance, the lend-
er adds the unpaid principal balance
outstanding on all qualified loans at
each applicable interest rate for each
day of the quarter, divides this sum by
the number of days in the quarter, and
rounds the result to the nearest whole
dollar. The resulting figure is the aver-
age daily balance for the quarter for
qualifying loans at each applicable in-
terest rate.

(2) The Secretary computes the spe-
cial allowance payable to a lender
based upon the average daily balance
computed by the lender under para-
graph (d)(1) of this section.

(Authority: 20 U.S.C. 1082, 1087–1)

§ 682.305 Procedures for payment of
interest benefits and special allow-
ance.

(a) General. (1) To receive payments
of interest benefits and special allow-
ance, a lender must submit quarterly
reports to the Secretary on a form pro-
vided or prescribed by the Secretary.

(2) The lender shall report, on the
quarterly report required by paragraph
(a)(1) of this section, the amount of
origination fees it was authorized to
collect and the amount of those fees re-

funded to borrowers during the quarter
covered by the report.

(3)(i)(A) The Secretary reduces the
amount of interest benefits and special
allowance payable to the lender by—

(1) The amount of origination fees
the lender was authorized to collect
during the quarter under § 682.202(c),
whether or not the lender actually col-
lected that amount; and

(2) The amount of lender fees payable
under paragraph (a)(3)(ii) of this sec-
tion.

(B) The Secretary increases the
amount of interest benefits and special
allowance payable to the lender by the
amount of origination fees refunded to
borrowers during the quarter under
§ 682.202(c).

(ii) For any FFEL loan made on or
after October 1, 1993, a lender shall pay
the Secretary a loan fee equal to 0.50%
of the principal amount of the loan.

(4) If an originating lender sells or
otherwise transfers a loan to a new
holder, the originating lender remains
liable to the Secretary for payment of
the origination fees. The Secretary will
not pay interest benefits or special al-
lowance to the new holder or pay rein-
surance to the guaranty agency until
the origination fees are paid to the
Secretary.

(b) Penalty interest. (1)(i) If the Sec-
retary does not pay interest benefits or
the special allowance within 30 days
after the Secretary receives an accu-
rate, timely, and complete request for
payment from a lender, the Secretary
pays the lender penalty interest.

(ii) The payment of interest benefits
or special allowance is deemed to
occur, for purposes of this paragraph,
when the Secretary—

(A) Authorizes the Treasury Depart-
ment to pay the lender;

(B) Credits the payment due the lend-
er against a debt that the Secretary de-
termines is owed the Secretary by the
lender; or

(C) Authorizes the Treasury Depart-
ment to pay the amount due by the
lender to another Federal agency for
credit against a debt that the Federal
agency has determined the lender owes.

(2) Penalty interest is an amount
that accrues daily on interest benefits
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and special allowance due to the lend-
er. The penalty interest is computed
by—

(i) Multiplying the daily interest rate
applicable to loans on which payment
for interest benefits was requested, by
the amount of interest benefits due on
those loans for each interest rate;

(ii) Multiplying the daily special al-
lowance rate applicable to loans on
which special allowance was requested
by the amount of special allowance due
on those loans for each interest rate
and special allowance category;

(iii) Adding the results of paragraphs
(b)(2)(i) and (ii) of this section to deter-
mine the gross penalty interest to be
paid for each day that penalty interest
is due;

(iv) Dividing the results of paragraph
(b)(2)(iii) of this section by the gross
amount of interest benefits and special
allowance due to obtain the average
penalty interest rate;

(v) Multiplying the rate obtained in
paragraph (b)(2)(iv) of this section by
the total amount of reduction to gross
interest benefits and special allowance
due (e.g., origination fees or other
debts owed to the Federal Govern-
ment);

(vi) Subtracting the amount cal-
culated in paragraph (b)(2)(v) of this
section from the amount calculated
under paragraph (b)(2)(iii) of this sec-
tion to obtain the net amount of pen-
alty interest due per day; and

(vii) Multiplying the amount cal-
culated in paragraph (b)(2)(vi) of this
section by the number of days cal-
culated under paragraph (b)(3) of this
section.

(3) The Secretary pays penalty inter-
est for the period—

(i) Beginning on the later of—
(A) The 31st day after the final day of

the quarter covered by the request for
payment; or

(B) The 31st day after the Secretary’s
receipt of an accurate, timely, and
complete request for payment from the
lender; and

(ii) Ending on the day the Secretary
pays the interest benefits and the spe-
cial allowance at issue, in accordance
with paragraph (b)(1)(ii) of this section.

(4) A request for interest benefits and
special allowance is considered timely
only if it is received by the Secretary

within 90 days following the end of the
quarter to which the request pertains.

(5) A request for interest benefits and
special allowance is not considered ac-
curate and complete if it—

(i) Requests payments to which the
lender is not entitled under §§ 682.300
through 682.302;

(ii) Includes loans that the Secretary,
in writing, has directed that the lender
exclude from the request;

(iii) Does not contain all information
required by the Secretary or contains
conflicting information; or

(iv) Is not provided and certified on
the form and in the manner prescribed
by the Secretary.

(c) Independent audits. (1) A lender
shall arrange for an independent an-
nual compliance audit conducted by a
qualified independent organization or
person.

(2) The audit required under para-
graph (c)(1) of this section must—

(i) Examine the lender’s compliance
with the Act and applicable regula-
tions;

(ii) Examine the lender’s financial
management of its FFEL program ac-
tivities;

(iii) Be conducted in accordance with
the standards for audits issued by the
United States General Accounting Of-
fice’s (GAO’s) Government Auditing
Standards. Procedures for audits are
contained in an audit guide developed
by and available from the Office of the
Inspector General of the Department;

(iv) Be conducted at least annually
and be submitted to the Secretary
within six months of the end of the
audit period. The initial audit must be
of the lender’s first fiscal year that be-
gins after July 23, 1992, and must be
submitted within six months of the end
of the audit period. Each subsequent
audit must cover the lender’s activities
for the period beginning no later than
the end of the period covered by the
preceding audit;

(v) With regard to a lender that is a
governmental entity, the audit re-
quired by this paragraph must be con-
ducted in accordance with 31 U.S.C.
7502 and 34 CFR part 80, appendix G;
and
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(vi) With regard to a lender that is a
nonprofit organization, the audit re-
quired by this paragraph must be con-
ducted in accordance with OMB Cir-
cular A–133, Audit of Institutions of
Higher Education and Other Nonprofit
Institutions, as incorporated in 34 CFR
74.61(h)(3). If a nonprofit lender meets
the criteria in Circular A–133 for choos-
ing the option for a program-specific
audit, and so chooses, the program-spe-
cific audit must meet the requirements
in paragraphs (c)(1) through (c)(2)(iv) of
this section.

(vii) The Secretary may determine
that a lender has met the requirements
of paragraph (c) of this section if the
lender has been audited in accordance
with 31 U.S.C. 7502 for other purposes,
the lender submits the results of the
audit to the Office of Inspector Gen-
eral, and the Secretary determines
that the audit meets the requirements
of this paragraph.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 61428, Nov. 30,
1994; 60 FR 31411, June 15, 1995; 64 FR 18978,
Apr. 16, 1999]

Subpart D—Administration of the
Federal Family Education
Loan Programs by a Guaranty
Agency

§ 682.400 Agreements between a guar-
anty agency and the Secretary.

(a) The Secretary enters into agree-
ments with a guaranty agency whose
loan guarantee program meets the re-
quirements of this subpart. The agree-
ments enable the guaranty agency to
participate in the FFEL programs and
to receive the various payments and
benefits related to that participation.

(b) There are four agreements:
(1) Basic program agreement. In order

to participate in the FFEL programs, a
guaranty agency must have a basic
program agreement. Under this agree-
ment—

(i) Borrowers whose Stafford and
Consolidation loans that consolidate
only subsidized Stafford loans are guar-
anteed by the agency may qualify for

interest benefits that are paid to the
lender on the borrower’s behalf;

(ii) Lenders under the guaranty agen-
cy program may receive special allow-
ance payments from the Secretary and
have death, disability, bankruptcy,
closed school and false certification
discharge claims paid by the Secretary
through the guaranty agency; and

(iii) The guaranty agency may apply
for the administrative cost allowance
and for the other agreements described
in this section.

(2) Federal advances for claim payments
agreement. A guaranty agency must
have an agreement for Federal ad-
vances for claim payments to receive
and use Federal advances to pay de-
fault claims.

(3) Reinsurance agreement. A guaranty
agency must have a reinsurance agree-
ment to receive reimbursement from
the Secretary for its losses on default
claims.

(4) Loan Rehabilitation Agreement. A
guaranty agency must have an agree-
ment for rehabilitating a loan for
which the Secretary has made a rein-
surance payment under section 428(c)(1)
of the Act.

(c) The Secretary’s execution of an
agreement does not indicate accept-
ance of any current or past standards
or procedures used by the agency.

(d) All of the agreements are subject
to subsequent changes in the Act, in
other applicable Federal statutes, and
in regulations that apply to the FFEL
programs.

(Authority: 20 U.S.C. 1072, 1078–1, 1078–2, 1078–
3, 1082, 1087, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 33353, June 28, 1994; 64 FR 18978, Apr. 16,
1999]

§ 682.401 Basic program agreement.
(a) General. In order to participate in

the FFEL programs, a guaranty agency
shall enter into a basic agreement with
the Secretary.

(b) Terms of agreement. In the basic
agreement, the guaranty agency shall
agree to ensure that its loan guarantee
program meets the following require-
ments at all times:

(1) Aggregate loan limits. The aggre-
gate guaranteed unpaid principal
amount for all Stafford and SLS, loans
made to a borrower may not exceed the
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amounts set forth in § 682.204 (b), (e),
and (g).

(2) Annual loan limits. (i) The annual
loan maximum amount for a borrower
that may be guaranteed for an aca-
demic year may not exceed the
amounts set forth in § 682.204 (a), (c),
(d), (f), and (h).

(ii) A guaranty agency may make the
loan amounts authorized under para-
graph (b)(2)(i) of this section applicable
for either—

(A) A period of not less than that at-
tributable to the academic year;

(B) A period attributable to the aca-
demic year in which the student earns
the amount of credit in the student’s
program of study required by the stu-
dent’s school as the amount necessary
for the student to advance in academic
standing as normally measured on an
academic year basis (for example, from
freshman to sophomore or, in the case
of schools using clock hours, comple-
tion of at least 900 clock hours; or

(C) A period that does not exceed 12
months.

(iii) The amount of a loan guaranteed
may not exceed the amount set forth in
§ 682.204(k).

(3) Duration of borrower eligibility. (i)
A student borrower under the Stafford
Loan Program or the SLS Program and
a parent borrower under the PLUS Pro-
gram are eligible to receive a guaran-
teed loan for any year of the student’s
study at a participating school.

(ii) Loans must be available to or on
behalf of any student for at least six
academic years of study.

(4) Reinstatement of borrower eligibility.
For a borrower’s loans held by a guar-
anty agency on which a reinsurance
claim has been paid by the Secretary,
the guaranty agency must afford a de-
faulted borrower, upon the borrower’s
request, renewed eligibility for Title IV
assistance once the borrower has made
satisfactory repayment arrangements
as that term is defined in § 682.200.

(i) For purposes of this section, the
determination of reasonable and af-
fordable must—

(A) Include consideration of the bor-
rower’s and spouse’s disposable income
and necessary expenses including, but
not limited to, housing, utilities, food,
medical costs, dependent care costs,

work-related expenses and other Title
IV repayment;

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the
borrower’s total financial cir-
cumstances. The agency must include
documentation in the borrower’s file of
the basis for the determination, if the
monthly reasonable and affordable pay-
ment established under this section is
less than $50.00 or the monthly accrued
interest on the loan, whichever is
greater.

(C) Be based on the documentation
provided by the borrower or other
sources including, but not limited to—

(1) Evidence of current income (e.g.
proof of welfare benefits, Social Secu-
rity benefits, Supplemental Security
Income, Workers’ Compensation, child
support, veterans’ benefits, two most
recent pay stubs, most recent copy of
U.S. income tax return, State Depart-
ment of Labor reports);

(2) Evidence of current expenses (e.g.
a copy of the borrower’s monthly
household budget, on a form provided
by the guaranty agency); and

(3) A statement of the unpaid balance
on all FFEL loans held by other hold-
ers.

(ii) A borrower may request that the
monthly payment amount be adjusted
due to a change in the borrower’s total
financial circumstances upon providing
the documentation specified in para-
graph (b)(4)(i)(C) of this section.

(iii) A guaranty agency must provide
the borrower with a written statement
of the reasonable and affordable pay-
ment amount required for the rein-
statement of the borrower’s eligibility
for Title IV student assistance, and
provide the borrower with an oppor-
tunity to object to those terms.

(iv) A guaranty agency must provide
the borrower with written information
regarding the possibility of loan reha-
bilitation if the borrower makes six ad-
ditional reasonable and affordable
monthly payments after making pay-
ments to regain eligibility for Title IV
assistance and the consequences of
loan rehabilitation.

(v) A guaranty agency must inform
the borrower that he or she may only

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00645 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



646

34 CFR Ch. VI (7–1–99 Edition)§ 682.401

obtain reinstatement of borrower eligi-
bility under this section once.

(5) Borrower responsibilities. (i) The
borrower shall indicate his or her pre-
ferred lender on the loan application, if
he or she has such a preference.

(ii) The borrower shall give the lend-
er, as part of the application process
for a Stafford, or PLUS loan—

(A) A statement, as described in 34
CFR part 668, that the loan will be used
for the cost of the student’s attend-
ance;

(B) Information demonstrating that
the borrower is eligible for the loan;

(C) Information concerning the out-
standing FFEL loans of the borrower
and, for a parent borrower, of the stu-
dent, including any Consolidation loan
used to discharge a Stafford, SLS, or
PLUS loan;

(D) A statement of the sources and
amount of the student’s estimated fi-
nancial assistance, as defined in
§ 682.200, for the period of enrollment
for which the loan is intended;

(E) A statement from the student au-
thorizing the school to release informa-
tion relevant to the student’s eligi-
bility to borrow or to have a parent
borrow on the student’s behalf (e.g.,
the student’s enrollment status, finan-
cial assistance, and employment
records); and

(F) Information from the school dem-
onstrating that the student qualifies as
an eligible student and providing the
maximum amount that may be bor-
rowed by or on behalf of the student.

(iii) The borrower shall give the lend-
er, as part of the application process
for a Consolidation loan—

(A) Information demonstrating that
the borrower is eligible for the loan
under § 682.201(c); and

(B) A statement that the borrower
does not currently have another appli-
cation for a Consolidation loan pend-
ing.

(iv) The borrower shall promptly no-
tify—

(A) The current holder or the guar-
anty agency of any change of name, ad-
dress, student status to less than half-
time, employer, or employer’s address;
and

(B) The school of any change in local
address during enrollment.

(6) School eligibility. (i) General. A
school that has a program participa-
tion agreement in effect with the Sec-
retary under § 682.600 is eligible to par-
ticipate in the program of the agency
under reasonable criteria established
by the guaranty agency, and approved
by the Secretary, under paragraph
(d)(2) of this section, except to the ex-
tent that—

(A) The school’s eligibility is limited,
suspended, or terminated by the Sec-
retary under 34 CFR part 668 or by the
guaranty agency under standards and
procedures that are substantially the
same as those in 34 CFR part 668;

(B) The Secretary upholds the limita-
tion, suspension, or termination of a
school by a guaranty agency and ex-
tends that sanction to all guaranty
agency programs under section
432(h)(3) of the Act or § 682.713;

(C) The school is ineligible under sec-
tion 435(a)(2) of the Act;

(D) There is a State constitutional
prohibition affecting the school’s eligi-
bility;

(E) The school’s programs consist of
study solely by correspondence;

(F) The agency determines, subject
to the agreement of the Secretary, that
the school does not satisfy the stand-
ards of administrative capability and
financial responsibility as defined in 34
CFR part 668;

(G) The school fails to make timely
refunds to students as required in
§ 682.607(c);

(H) The school has not satisfied,
within 30 days of issuance, a final judg-
ment obtained by a student seeking a
refund;

(I) The school or an owner, director,
or officer of the school is found guilty
or liable in any criminal, civil, or ad-
ministrative proceeding regarding the
obtaining, maintenance, or disburse-
ment of State or Federal student
grant, loan, or work assistance funds;
or

(J) The school or an owner, director,
or officer of the school has unpaid fi-
nancial liabilities involving the im-
proper acquisition, expenditure, or re-
fund of State or Federal student finan-
cial assistance funds.

(ii) Limitation by a guaranty agency of
a school’s participation. For purposes of
this paragraph, a school that is subject
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to limitation of participation in the
guaranty agency’s program may be ei-
ther a school that is applying to par-
ticipate in the agency’s program for
the first time, or a school that is re-
newing its application to continue par-
ticipation in the agency’s program. A
guaranty agency may limit the total
number of loans or the volume of loans
made to students attending a par-
ticular school, or otherwise establish
appropriate limitations on the school’s
participation, if the agency makes a
determination that the school does not
satisfy—

(A) The standards of financial respon-
sibility defined in 34 CFR 668.5; or

(B) The standards of administrative
capability defined in 34 CFR 668.16.

(iii) Limitation, suspension, or termi-
nation of school eligibility. A guaranty
agency may limit, suspend, or termi-
nate the participation of an eligible
school. If a guaranty agency limits,
suspends, or terminates the participa-
tion of a school from the agency’s pro-
gram, the Secretary applies that limi-
tation, suspension, or termination to
all locations of the school.

(iv) Condition for guaranteeing loans
for students attending a school. The
guaranty agency may require the
school to execute a participation
agreement with the agency and to sub-
mit documentation that establishes
the school’s eligibility to participate in
the agency’s program.

(7) Lender eligibility. (i) An eligible
lender may participate in the program
of the agency under reasonable criteria
established by the guaranty agency ex-
cept to the extent that—

(A) The lender’s eligibility has been
limited, suspended, or terminated by
the Secretary under subpart G of this
part or by the agency under standards
and procedures that are substantially
the same as those in subpart G of this
part; or

(B) The lender is disqualified by the
Secretary under sections 432(h)(1),
432(h)(2), 435(d)(3), or 435(d)(5) of the
Act or § 682.712; or

(C) There is a State constitutional
prohibition affecting the lender’s eligi-
bility.

(ii) The agency may not guarantee a
loan made by a school lender that is

not located in the geographical area
that the agency serves.

(iii) The guaranty agency may refuse
to guarantee loans made by a school on
behalf of students not attending that
school.

(iv) The guaranty agency may, in de-
termining whether to enter into a
guarantee agreement with a lender,
consider whether the lender has had
prior experience in a similar Federal,
State, or private nonprofit student
loan program and the amount and per-
centage of loans that are currently de-
linquent or in default under that pro-
gram.

(8) Out-of-State schools. The agency
shall guarantee Stafford, SLS, and
PLUS loans for students who are legal
residents of any State served by the
agency under § 682.404(h)(2) but who at-
tend schools out of that State and for
parents who are legal residents of that
State and are borrowing on behalf of
students attending schools out of that
State. In guaranteeing these loans, the
agency may not impose any restric-
tions that it does not apply to bor-
rowers who are legal residents of the
State attending in-State schools or to
parent borrowers who are legal resi-
dents of the State and are borrowing
for students attending in-State
schools.

(9) Out-of-State residents. The agency
shall guarantee Stafford, SLS, and
PLUS loans for students who are not
legal residents of any State served by
the agency under § 682.404(h)(2) but who
attend schools in that State, and for
parents who are not legal residents of
that State and who are borrowing on
behalf of students attending schools in
that State. In guaranteeing these
loans, the agency may not impose any
restrictions that it does not apply to
borrowers who are legal residents of
the State attending in-State schools,
or to parent borrowers who are legal
residents of the State and who are bor-
rowing for students attending in-State
schools.

(10) Insurance premiums. (i) Except for
a SLS or PLUS loan refinanced under
§ 682.209 (e) or (f), the guaranty agency
may charge the lender an insurance
premium on each Stafford, SLS, or
PLUS loan it guarantees.
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(ii) The guaranty agency may use the
proceeds of this charge only to guar-
antee loans and to cover costs incurred
by the guaranty agency in the adminis-
tration of its loan guarantee program.

(iii) The lender may deduct the
amount of the premium from the bor-
rower’s loan proceeds. For a loan dis-
bursed in more than one installment,
the insurance premium must be de-
ducted proportionately from each dis-
bursement of the loan proceeds.

(iv) The amount of the insurance pre-
mium may not exceed—

(A) For a loan disbursed on or before
June 30, 1994, 3 percent of the principal
balance of the loan; or

(B) For a loan disbursed on or after
July 1, 1994, 1 percent of the principal
balance of the loan.

(v) The guaranty agency shall refund
to the lender any insurance premium
received for a loan under the cir-
cumstances specified in
§ 682.401(b)(10)(vi) (A) and (B).

(vi) The lender shall refund to the
borrower by a credit against the bor-
rower’s loan balance the insurance pre-
mium paid by the borrower on a loan
under the following circumstances:

(A) The premium attributable to
each disbursement of a loan must be
refunded if the loan check is returned
uncashed to the lender.

(B) The premium or an appropriate
prorated amount of the premium must
be refunded by application to the bor-
rower’s loan balance if—

(1) The loan or a portion of the loan
is returned by the school to the lender
in order to comply with the Act or
with applicable regulations;

(2) Within 120 days of disbursement,
the loan or a portion of the loan is re-
paid or returned, unless—

(i) The borrower has no FFEL Pro-
gram loans in repayment status and
has requested, in writing, that the re-
paid or returned funds be used for a dif-
ferent purpose; or

(ii) The borrower has a FFEL Pro-
gram loan in repayment status, in
which case the payment is applied in
accordance with § 682.209(b) unless the
borrower has requested, in writing,
that the repaid or returned funds be ap-
plied as a cancellation of all or part of
the loan;

(3) Within 120 days of disbursement,
the loan check has not been nego-
tiated; or

(4) Within 120 days of disbursement,
the loan proceeds disbursed by elec-
tronic funds transfer or master check
in accordance with § 682.207(b)(1)(ii) (B)
and (C) have not been released from the
restricted account maintained by the
school.

(11) Payments for lender referral serv-
ice. (i) The guaranty agency may not
use insurance premiums to pay incen-
tive fees to lenders, except to those
lenders who agree to participate in and
make FFEL loans (other than Stafford
loans that do not qualify for interest
benefits) to all eligible students re-
ferred under a qualified lender referral
service.

(ii) For purposes of this paragraph,
the term qualified lender referral service
means a lender referral service offered
by a guaranty agency under which the
agency refers to a participating lender
each eligible student applying for the
service who is either a resident of the
State in which the agency is the prin-
cipal guaranty agency or attending a
school in that State and who has
sought and been unable to find a lender
willing to make a FFEL loan (other
than a Stafford loan that does not
qualify for interest benefits) to the stu-
dent.

(iii) The Secretary will pay a lender
referral fee to each guaranty agency
with whom the Secretary has a lender
referral agreement, an amount equal to
0.5 percent of the principal amount of a
loan made as a result of the agency’s
referral service.

(12) Administrative fee for Consolidation
loans. The guaranty agency may charge
a lender a fee, not to exceed $50, rea-
sonably calculated to cover the agen-
cy’s cost of increased or extended li-
ability incurred in guaranteeing a Con-
solidation loan. The lender may not
pass the fee on to the borrower. If it
charges the fee, the agency must
charge it for all loans made under the
agency’s Consolidation Loan program.

(13) Administrative fee for refinancing
fixed-rate PLUS or SLS loans. The guar-
anty agency may require a lender to
pay to the guaranty agency up to 50
percent of the fee the lender charges a
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borrower under § 682.202(e) for the pur-
pose of defraying the agency’s adminis-
trative costs incident to the guarantee
of a lender’s reissuance of a fixed-rate
PLUS or SLS loan at a variable inter-
est rate. If it charges the fee, the agen-
cy must charge the same fee to all
lenders that refinance under this para-
graph.

(14) Guaranty liability. The guaranty
agency shall guarantee—

(i) 100 percent of the unpaid principal
balance of each loan guaranteed for
loans disbursed before October 1, 1993;
and

(ii) Not more than 98 percent of the
unpaid principal balance of each loan
guaranteed for loans first disbursed on
or after October 1, 1993.

(15) Guarantee agency verification of
default data. A guaranty agency shall
respond to an institution’s written re-
quest for verification of its default rate
data for purposes of an appeal pursuant
to 34 CFR 668.17(c)(1)(i) within 15 work-
ing days of the date the agency re-
ceives the institution’s written request
pursuant to 34 CFR 668.17(c)(8), and si-
multaneously provide a copy of that re-
sponse to the Secretary’s designated
Department official.

(16) Guaranty agency administration.
In the case of a State loan guarantee
program administered by a State gov-
ernment, the program must be admin-
istered by a single State agency, or by
one or more private nonprofit institu-
tions or organizations under the super-
vision of a single State agency. For
this purpose, ‘‘supervision’’ includes,
but is not limited to, setting policies
and procedures, and having full respon-
sibility for the operation of the pro-
gram.

(17) Loan assignment. (i) Except as
provided in paragraph (b)(17)(iii) of this
section, the guaranty agency must
allow a loan to be assigned only if the
loan is fully disbursed and is assigned
to—

(A) An eligible lender;
(B) A guaranty agency, in the case of

a borrower’s default, death, total and
permanent disability, or filing of a
bankruptcy petition, or for other cir-
cumstances approved by the Secretary,
such as a loan made for attendance at
a school that closed or a false certifi-
cation claim;

(C) An educational institution,
whether or not it is an eligible lender,
in connection with the institution’s re-
payment to the agency or to the Sec-
retary of a guarantee or a reinsurance
claim payment made on a loan that
was ineligible for the payment;

(D) A Federal or State agency or an
organization or corporation acting on
behalf of such an agency and acting as
a conservator, liquidator, or receiver of
an eligible lender; or

(E) The Secretary.
(ii) For the purpose of this para-

graph, ‘‘assigned’’ means any kind of
transfer of an interest in the loan, in-
cluding a pledge of such an interest as
security.

(iii) The guaranty agency must allow
a loan to be assigned under paragraph
(b)(17)(i) of this section, following the
first disbursement of the loan if the as-
signment does not result in a change in
the identity of the party to whom pay-
ments must be made.

(18) Transfer of guarantees. Except in
the case of a transfer of guarantee re-
quested by a borrower seeking a trans-
fer to secure a single guarantor, the
guaranty agency may transfer its guar-
antee obligation on a loan to another
guaranty agency, only with the ap-
proval of the Secretary, the transferee
agency, and the holder of the loan.

(19) Standards and procedures. (i) The
guaranty agency shall establish, dis-
seminate to concerned parties, and en-
force standards and procedures for—

(A) Ensuring that all lenders in its
program meet the definition of ‘‘eligi-
ble lender’’ in section 435(d) of the Act
and have a written lender agreement
with the agency;

(B) School and lender participation
in its program;

(C) Limitation, suspension, termi-
nation of school and lender participa-
tion;

(D) Emergency action against a par-
ticipating school or lender;

(E) The exercise of due diligence by
lenders in making, servicing, and col-
lecting loans; and

(F) The timely filing by lenders of de-
fault, death, disability, bankruptcy,
closed school, false certification, and
ineligible loan claims.

(ii) The guaranty agency shall ensure
that its program and all participants in
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its program at all times meet the re-
quirements of subparts B, C, D, and F
of this part.

(20) Monitoring student enrollment. The
guaranty agency shall monitor the en-
rollment status of a FFEL program
borrower or student on whose behalf a
parent has borrowed that includes, at a
minimum, reporting to the current
holder of the loan within 60 days any
change in the student’s enrollment sta-
tus reported that triggers—

(i) The beginning of the borrower’s
grace period; or

(ii) The beginning or resumption of
the borrower’s immediate obligation to
make scheduled payments.

(21) Submission of interest and special
allowance information. Upon the Sec-
retary’s request, the guaranty agency
shall submit, or require its lenders to
submit, information that the Secretary
deems necessary for determining the
amount of interest benefits and special
allowance payable on the agency’s
guaranteed loans.

(22) Submission of information for re-
ports. The guaranty agency shall re-
quire lenders to submit to the agency
the information necessary for the agen-
cy to complete the reports required by
§ 682.414(b).

(23) Guaranty agency transfer of infor-
mation. (i) A guaranty agency from
which another guaranty agency re-
quests information regarding Stafford
and SLS loans made after January 1,
1987, to students who are residents of
the State for which the requesting
agency is the principal guaranty agen-
cy as defined in § 682.800(d) shall pro-
vide—

(A) The name and social security
number of the student; and

(B) The annual loan amount and the
cumulative amount borrowed by the
student in loans under the Stafford and
SLS programs guaranteed by the re-
sponding agency.

(ii) The reasonable costs incurred by
an agency in fulfilling a request for in-
formation made under paragraph
(b)(23)(i) of this section must be paid by
the guaranty agency making the re-
quest.

(24) Information on defaults. The guar-
anty agency shall upon the request of a
school, furnish information with re-
spect to students, including the names

and addresses of such students, who
were enrolled at that school and who
are in default on the repayment of any
loan guaranteed by that agency.

(25) Information on loan sales or trans-
fers. The guaranty agency must, upon
the request of a school, furnish to the
school last attended by the student, in-
formation with respect to the sale or
transfer of a borrower’s loan prior to
the beginning of the repayment period,
including—

(i) Notice of assignment;
(ii) The identity of the assignee;
(iii) The name and address of the

party by which contact may be made
with the holder concerning repayment
of the loan; and

(iv) The telephone number of the as-
signee or, if the assignee uses a lender
servicer, another appropriate number
for borrower inquiries.

(26) Third-party servicers. The guar-
anty agency may not enter into a con-
tract with a third-party servicer that
the Secretary has determined does not
meet the financial and compliance
standards under § 682.416. The guaranty
agency shall provide the Secretary
with the name and address of any
third-party servicer with which the
agency enters into a contract and,
upon request by the Secretary, a copy
of that contract.

(27) Collection charges and late fees on
defaulted FFEL loans being consolidated.
(i) A guaranty agency may add collec-
tion costs in an amount not to exceed
18.5 percent of the outstanding prin-
cipal and interest to a defaulted FFEL
Program loan that is included in a Fed-
eral Consolidation loan.

(ii) When returning the proceeds from
the consolidation of a defaulted loan to
the Secretary, a guaranty agency may
only retain the amount added to the
borrower’s balance pursuant to para-
graph (b)(27)(i) of this section.

(28) Change in agency’s records system.
The agency shall provide written noti-
fication to the Secretary at least 30
days prior to placing its new guaran-
tees or converting the records relating
to its existing guaranty portfolio to an
information or computer system that
is owned by, or otherwise under the
control of, an entity that is different
than the party that owns or controls
the agency’s existing information or
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computer system. If the agency is so-
liciting bids from third parties with re-
spect to a proposed conversion, the
agency shall provide written notice to
the Secretary as soon as the solicita-
tion begins. The notification described
in this paragraph must include a con-
cise description of the agency’s conver-
sion project and the actual or esti-
mated cost of the project.

(c)(1) Lender-of-last-resort. The guar-
anty agency must ensure that it or an
eligible lender described in section
435(d)(1)(D) of the Act serves as a lend-
er-of-last-resort in the State in which
it is the principal guaranty agency, as
defined in § 682.800(d).

(2) The lender-of-last-resort must
make a subsidized Stafford loan to any
eligible student who satisfies the lend-
er’s eligibility requirements and—

(i) Qualifies for interest benefits, pur-
suant to § 682.301, for a loan amount of
at least $200; and

(ii) Has been otherwise unable after
conscientious efforts to obtain a loan
from another eligible lender for the
same period of enrollment.

(3) The guaranty agency or an eligi-
ble lender described in section
435(d)(1)(D) of the Act may arrange for
a loan required to be made under para-
graph (c)(1) of this section to be made
by another eligible lender.

(4) The guaranty agency must de-
velop policies and operating procedures
for its lender-of-last-resort program
that provide for the accessibility of
lender-of-last-resort loans. These poli-
cies and procedures must be submitted
to the Secretary for approval as re-
quired under paragraph (d)(2) of this
section. The policies and procedures for
the agency’s lender-of-last-resort pro-
gram must ensure that—

(i) The guaranty agency will serve el-
igible students attending any eligible
school;

(ii) The program establishes oper-
ating hours and methods of application
designed to facilitate application by
students; and

(iii) Information about the avail-
ability of loans under the program is
made available to schools in the State;

(iv) Appropriate steps are taken to
ensure that borrowers receiving loans
under the program are appropriately
counseled on their loan obligation;

(v) The guaranty agency will respond
to a student within 60 days after the
student submits an original complete
application; and

(vi) Borrowers are not required to ob-
tain more than two objections from eli-
gible lenders prior to requesting assist-
ance under the lender-of-last-resort
program.

(d) Review of forms and procedures. (1)
The guaranty agency shall submit to
the Secretary its write-off criteria and
procedures. The agency may not use
these materials until the Secretary ap-
proves them.

(2) The guaranty agency shall
promptly submit to the Secretary its
regulations, statements of procedures
and standards, agreements, and other
materials that substantially affect the
operation of the agency’s program, and
any proposed changes to those mate-
rials. Except as provided in paragraph
(d)(1) of this section, the agency may
use these materials unless and until
the Secretary disapproves them.

(3) The guaranty agency shall use a
common application form, promissory
note, and other common forms ap-
proved by the Secretary.

(4) The guaranty agency must de-
velop and implement appropriate pro-
cedures that provide for the granting of
a student deferment as specified in
§ 682.210(a)(6)(iv) and (c)(3) and require
their lenders to use these procedures.

(5) The guaranty agency shall ensure
that all program materials meet the
requirements of Federal and State law,
including, but not limited to, the Act
and the regulations in this part and
part 668.

(e) Prohibited inducements. A guaranty
agency may not—

(1) Offer directly or indirectly any
premium, payment, or other induce-
ment to an employee or student of a
school, or an entity or individual affili-
ated with a school, to secure applicants
for FFEL loans;

(2)(i) Offer, directly or indirectly, any
premium, incentive payment, or other
inducement to any lender, or any per-
son acting as an agent, employee, or
independent contractor of any lender
or other guaranty agency to admin-
ister or market FFEL loans, other
than unsubsidized Stafford loans or
subsidized Stafford loans made under a
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guaranty agency’s lender-of-last-resort
program, in an effort to secure the
guaranty agency as an insurer of FFEL
loans. Examples of prohibited induce-
ments include, but are not limited to—

(A) Compensating lenders or their
representatives for the purpose of se-
curing loan applications for guarantee;

(B) Performing functions normally
performed by lenders without appro-
priate compensation;

(C) Providing equipment or supplies
to lenders at below market cost or
rental; or

(D) Offering to pay a lender, that
does not hold loans guaranteed by the
agency, a fee for each application for-
warded for the agency’s guarantee.

(ii) For the purposes of this section,
the terms ‘‘premium’’, ‘‘inducement’’,
and ‘‘incentive’’ do not include services
directly related to the enhancement of
the administration of the FFEL Pro-
gram the guaranty agency generally
provides to lenders that participate in
its program. However, the terms ‘‘pre-
mium’’, ‘‘inducement’’, and ‘‘incen-
tive’’ do apply to other activities spe-
cifically intended to secure a lender’s
participation in the agency’s program.

(3) Conduct unsolicited mailings of
student loan application forms to stu-
dents enrolled in secondary school;

(4) Conduct fraudulent or misleading
advertising concerning loan avail-
ability.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22454, Apr. 29,
1994; 59 FR 25746, May 17, 1994; 59 FR 32923,
June 27, 1994; 59 FR 33353, June 28, 1994; 59 FR
61428, Nov. 30, 1994; 60 FR 30788, June 12, 1995;
60 FR 31411, June 15, 1995; 60 FR 61757, Dec. 1,
1995; 61 FR 60436, 60486, Nov. 27, 1996; 62 FR
63434, Nov. 28, 1997; 64 FR 18978, Apr. 16, 1999]

§ 682.402 Death, disability, closed
school, false certification, and bank-
ruptcy payments.

(a) General. (1) Rules governing the
payment of claims based on filing for
relief in bankruptcy, and discharge of
loans due to death, total and perma-
nent disability, attendance at a school
that closes, and false certification by a

school of a borrower’s eligibility for a
loan, are set forth in this section.

(2) If a PLUS loan was obtained by
two parents as co-makers, or a Consoli-
dation loan was obtained by a married
couple, and only one of the borrowers
dies, becomes totally and permanently
disabled, has collection of his or her
loan obligation stayed by a bankruptcy
filing, or has that obligation dis-
charged in bankruptcy, the other bor-
rower remains obligated to repay the
loan unless that borrower would qual-
ify for discharge of the loan under
these regulations.

(3) Except for a borrower’s loan obli-
gation discharged by the Secretary
under the false certification discharge
provision of paragraphs (e)(1)(ii) of this
section, a loan qualifies for payment
under this section only to the extent
that the loan is legally enforceable
under applicable law by the holder of
the loan.

(4) For purposes of this section—
(i) The legal enforceability of a loan

is conclusively determined on the basis
of a ruling by a court or administrative
tribunal of competent jurisdiction with
respect to that loan, or a ruling with
respect to another loan in a judgment
that collaterally estops the holder
from contesting the enforceability of
the loan;

(ii) A loan is conclusively determined
to be legally unenforceable to the ex-
tent that the guarantor determines,
pursuant to an objection presented in a
proceeding conducted in connection
with credit bureau reporting, tax re-
fund offset, wage garnishment, or in
any other administrative proceeding,
that the loan is not legally enforceable;
and

(iii) If an objection has been raised by
the borrower or another party about
the legal enforceability of the loan and
no determination has been made under
paragraph (a)(4) (i) or (ii) of this sec-
tion, the Secretary may authorize the
payment of a claim under this section
under conditions the Secretary con-
siders appropriate. If the Secretary de-
termines in that or any other case that
a claim was paid under this section
with respect to a loan that was not a
legally enforceable obligation of the
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borrower, the recipient of that pay-
ment must refund that amount of the
payment to the Secretary.

(b) Death. (1) If an individual bor-
rower dies, or the student for whom a
parent received a PLUS loan dies, the
obligation of the borrower and any en-
dorser to make any further payments
on the loan is discharged.

(2) In determining that a borrower
(or student) has died, the lender may
rely on a death certificate or other
proof of death that is acceptable under
applicable state law. If a death certifi-
cate or other acceptable proof of death
is not available, the borrower’s obliga-
tion on the loan can be discharged only
if the guaranty agency determines that
other evidence establishes that the bor-
rower (or student) has died.

(3) After receiving information indi-
cating that the borrower (or student)
has died, the lender, if it believes the
information to be reliable, shall sus-
pend any collection activity against
the borrower and promptly request
that the borrower’s representative (or
the student’s parent in the case of a
PLUS loan) provide the documentation
described in paragraph (b)(2) of this
section. During the suspension of col-
lection activity, which may not exceed
60 days, the lender shall diligently at-
tempt to obtain documentation
verifying the borrower’s (or student’s)
death. If, despite diligent attempts, the
lender is not able to confirm the bor-
rower’s (or student’s) death within 60
days, the lender shall resume collec-
tion activity from the point that it had
been discontinued and is deemed to
have exercised forbearance as to repay-
ment of the loan during the period
when collection activity was sus-
pended.

(4) Once the lender has determined
under paragraph (b)(2) of this section
that the borrower (or student) has died,
the lender may not attempt to collect
on the loan from the borrower’s estate
or from any endorser.

(5) The lender shall return to the
sender any payments received from the
estate or paid on behalf of the borrower
after the date of the borrower’s (or stu-
dent’s) death.

(c) Total and permanent disability.
(1)(i) If a lender determines that an in-
dividual borrower has become totally

and permanently disabled, the obliga-
tion of the borrower and any endorser
to make any further payments on the
loan is discharged.

(ii) Except as provided in paragraph
(c)(1)(iii)(A) of this section, a borrower
is not considered totally and perma-
nently disabled based on a condition
that existed at the time the borrower
applied for the loan unless the bor-
rower’s condition substantially dete-
riorated after the loan was made so as
to render the borrower totally and per-
manently disabled.

(iii)(A) For a Consolidation Loan, a
borrower is considered totally and per-
manently disabled if he or she would be
considered totally and permanently
disabled under paragraphs (c)(1) (i) and
(ii) of this section for all of the loans
that were included in the Consolidation
Loan if those loans had not been con-
solidated.

(B) For the purposes of discharging a
loan under paragraph (c)(1)(iii)(A) of
this section, provisions in paragraphs
(c)(1) (i) and (ii) of this section apply to
each loan included in the Consolidation
Loan, even if the loan is not a FFEL
Program loan.

(C) If requested, a borrower seeking
to discharge a loan obligation under
paragraph (c)(1)(iii)(A) of this section
must provide the lender with the dis-
bursement dates of the underlying
loans if the lender does not possess
that information.

(2) After being notified by the bor-
rower or the borrower’s representative
that the borrower claims to be totally
and permanently disabled, the lender
promptly shall request that the bor-
rower or the borrower’s representative
submit on a form provided or approved
by the Secretary a certification by a
physician who is a doctor of medicine
or osteopathy and legally authorized to
practice in a State that the borrower is
totally and permanently disabled. The
lender shall continue collection until it
receives either the certification of
total disability or a letter from a phy-
sician stating that the certification
has been requested and that additional
time is needed to determine if the bor-
rower is totally and permanently dis-
abled. Except as provided in paragraph
(c)(4) of this section, after receiving
the physician’s certification or letter,
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the lender may not attempt to collect
from the borrower or any endorser.

(3) After being notified that the guar-
anty agency has paid a disability dis-
charge claim, the lender shall return to
the sender any payments received by
the lender after the date that the bor-
rower became totally and permanently
disabled as certified by the physician.
At the same time that the lender re-
turns the payment, it shall notify the
borrower that there is no obligation to
repay a loan discharged on the basis of
disability.

(4) If the lender determines that a
borrower who claims to be totally and
permanently disabled is not in fact dis-
abled, or if the lender does not receive
the physician’s certification of total
disability within 60 days of the receipt
of the physician’s letter requesting ad-
ditional time, as described in para-
graph (c)(2) of this section, the lender
shall resume collection and shall be
deemed to have exercised forbearance
of payment of both principal and inter-
est from the date the lender received
the physician’s letter requesting addi-
tional time and may capitalize, in ac-
cordance with § 682.202(b), any interest
accrued and not paid during that pe-
riod.

(d) Closed school—(1) General. (i) The
Secretary reimburses the holder of a
loan received by a borrower on or after
January 1, 1986, and discharges the bor-
rower’s obligation with respect to the
loan in accordance with the provisions
of paragraph (d) of this section, if the
borrower (or the student for whom a
parent received a PLUS loan) could not
complete the program of study for
which the loan was intended because
the school at which the borrower (or
student) was enrolled, closed, or the
borrower (or student) withdrew from
the school not more than 90 days prior
to the date the school closed. This 90-
day period may be extended if the Sec-
retary determines that exceptional cir-
cumstances related to a school’s clos-
ing would justify an extension.

(ii) For purposes of the closed school
discharge authorized by this section—

(A) A school’s closure date is the date
that the school ceases to provide edu-
cational instruction in all programs, as
determined by the Secretary;

(B) The term ‘‘borrower’’ includes all
endorsers on a loan; and

(C) A ‘‘school’’ means a school’s main
campus or any location or branch of
the main campus, regardless of wheth-
er the school or its location or branch
is considered eligible.

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph
(d) of this section relieves the borrower
of an existing or past obligation to
repay the loan and any charges im-
posed or costs incurred by the holder
with respect to the loan that the bor-
rower is, or was otherwise obligated to
pay.

(ii) A discharge of a loan under para-
graph (d) of this section qualifies the
borrower for reimbursement of
amounts paid voluntarily or through
enforced collection on a loan obliga-
tion discharged under paragraph (d) of
this section.

(iii) A borrower who has defaulted on
a loan discharged under paragraph (d)
of this section is not regarded as in de-
fault on the loan after discharge, and is
eligible to receive assistance under the
Title IV, HEA programs.

(iv) A discharge of a loan under para-
graph (d) of this section must be re-
ported by the loan holder to all credit
reporting agencies to which the holder
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(3) Borrower qualification for discharge.
In order to qualify for discharge of a
loan under paragraph (d) of this section
a borrower shall submit to the holder
of the loan a written request and sworn
statement. The statement need not be
notarized, but must be made by the
borrower under penalty of perjury, and,
in the statement, the borrower shall
state—

(i) Whether the student has made a
claim with respect to the school’s clos-
ing with any third party, such as the
holder of a performance bond or a tui-
tion recovery program, and if so, the
amount of any payment received by
the borrower (or student) or credited to
the borrower’s loan obligation;

(ii) That the borrower (or the student
for whom a parent received a PLUS
loan)—

(A) Received, on or after January 1,
1986, the proceeds of any disbursement
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of a loan disbursed, in whole or in part,
on or after January 1, 1986 to attend a
school;

(B) Did not complete the educational
program at that school because the
school closed while the student was en-
rolled or on an approved leave of ab-
sence in accordance with § 682.605(c), or
the student withdrew from the school
not more than 90 days before the school
closed; and

(C) Did not complete the program of
study through a teach-out at another
school or by transferring academic
credits or hours earned at the closed
school to another school;

(iii) That the borrower agrees to pro-
vide, upon request by the Secretary or
the Secretary’s designee, other docu-
mentation reasonably available to the
borrower that demonstrates, to the
satisfaction of the Secretary or the
Secretary’s designee, that the student
meets the qualifications in paragraph
(d) of this section; and

(iv) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph
(d)(4) of this section, and to transfer
any right to recovery against a third
party in accordance with paragraph
(d)(5) of this section.

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the
Secretary or the Secretary’s designee
to recover for amounts discharged
under paragraph (d) of this section or
to take other enforcement action with
respect to the conduct on which those
claims were based, a borrower who re-
quests or receives a discharge under
paragraph (d) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the
Secretary or the Secretary’s designee,
and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall—

(A) Provide testimony regarding any
representation made by the borrower
to support a request for discharge; and

(B) Produce any documentation rea-
sonably available to the borrower with
respect to those representations and
any sworn statement required by the

Secretary with respect to those rep-
resentations and documents.

(ii) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who—

(A) Fails to provide testimony, sworn
statements, or documentation to sup-
port material representations made by
the borrower to obtain the discharge;
or

(B) Provides testimony, a sworn
statement, or documentation that does
not support the material representa-
tions made by the borrower to obtain
the discharge.

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third
parties. (i) Upon discharge under para-
graph (d) of this section, the borrower
is deemed to have assigned to and re-
linquished in favor of the Secretary
any right to a loan refund (up to the
amount discharged) that the borrower
(or student) may have by contract or
applicable law with respect to the loan
or the enrollment agreement for the
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors,
its sureties, and any private fund, in-
cluding the portion of a public fund
that represents funds received from a
private party.

(ii) The provisions of paragraph (d) of
this section apply notwithstanding any
provision of State law that would oth-
erwise restrict transfer of such rights
by the borrower (or student), limit or
prevent a transferee from exercising
those rights, or establish procedures or
a scheme of distribution that would
prejudice the Secretary’s ability to re-
cover on those rights.

(iii) Nothing in this section shall be
construed as limiting or foreclosing the
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding
disputes arising from matters other-
wise unrelated to the loan discharged.

(6) Guaranty agency responsibilities—(i)
Procedures applicable if a school closed
on or after January 1, 1986, but prior to
June 13, 1994. (A) If a borrower received
a loan for attendance at a school with
a closure date on or after January 1,
1986, but prior to June 13, 1994, the loan
may be discharged in accordance with
the procedures specified in paragraph
(d)(6)(i) of this section.
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(B) If a loan subject to paragraph (d)
of this section was discharged in part
in accordance with the Secretary’s
‘‘Closed School Policy’’ as authorized
by section IV of Bulletin 89–G–159, the
guaranty agency shall initiate the dis-
charge of the remaining balance of the
loan not later than August 13, 1994.

(C) A guaranty agency shall review
its records and identify all schools that
appear to have closed on or after Janu-
ary 1, 1986 and prior to June 13, 1994,
and shall identify the loans made to
any borrower (or student) who appears
to have been enrolled at the school on
the school closure date or who with-
drew not more than 90 days prior to the
closure date.

(D) A guaranty agency shall notify
the Secretary immediately if it deter-
mines that a school not previously
known to have closed appears to have
closed, and, within 30 days of making
that determination, notify all lenders
participating in its program to suspend
collection efforts against individuals
with respect to loans made for attend-
ance at the closed school, if the stu-
dent to whom (or on whose behalf) a
loan was made, appears to have been
enrolled at the school on the closing
date, or withdrew not more than 90
days prior to the date the school ap-
pears to have closed. Within 30 days
after receiving confirmation of the
date of a school’s closure from the Sec-
retary, the agency shall—

(1) Notify all lenders participating in
its program to mail a discharge appli-
cation explaining the procedures and
eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and

(2) Review the records of loans that it
holds, identify the loans made to any
borrower (or student) who appears to
have been enrolled at the school on the
school closure date or who withdrew
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to the borrower. The application
shall inform the borrower of the proce-

dures and eligibility criteria for ob-
taining a discharge.

(E) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is known, the guaranty agency
shall immediately suspend any efforts
to collect from the borrower on any
loan received for the program of study
for which the loan was made (but may
continue to receive borrower pay-
ments), and notify the borrower that
the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency
has received confirmation from the
Secretary that the school had closed.

(F) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is unknown, the agency shall,
by June 13, 1995, further refine the list
of borrowers whose loans are poten-
tially subject to discharge under para-
graph (d) of this section by consulting
with representatives of the closed
school, the school’s licensing agency,
accrediting agency, and other appro-
priate parties. Upon learning the new
address of a borrower who would still
be considered potentially eligible for a
discharge, the guaranty agency shall,
within 30 days after learning the bor-
rower’s new address, mail to the bor-
rower a discharge application that
meets the requirements of paragraph
(d)(6)(i)(E) of this section.

(G) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(i)(E) or (F) of this sec-
tion has satisfied all of the conditions
required for a discharge, the agency
shall notify the borrower in writing of
that determination within 30 days after
making that determination.

(H) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(i)(E) or (F) of this sec-
tion does not qualify for a discharge,
the agency shall notify the borrower in
writing of that determination and the
reasons for it within 30 days after the
date the agency—

(1) Made that determination based on
information available to the guaranty
agency;

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00656 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



657

Off. of Postsecondary Educ., Education § 682.402

(2) Was notified by the Secretary
that the school had not closed;

(3) Was notified by the Secretary
that the school had closed on a date
that was more than 90 days after the
borrower (or student) withdrew from
the school;

(4) Was notified by the Secretary
that the borrower (or student) was in-
eligible for a closed school discharge
for other reasons; or

(5) Received the borrower’s com-
pleted application and sworn state-
ment.

(I) If a borrower described in para-
graph (d)(6)(i)(E) or (F) of this section
fails to submit the written request and
sworn statement described in para-
graph (d)(3) of this section within 60
days of being notified of that option,
the guaranty agency shall resume col-
lection and shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date it sus-
pended collection activity. The agency
may capitalize, in accordance with
§ 682.202(b), any interest accrued and
not paid during that period.

(J) A borrower’s request for discharge
may not be denied solely on the basis
of failing to meet any time limits set
by the lender, guaranty agency, or the
Secretary.

(ii) Procedures applicable if a school
closed on or after June 13, 1994. (A) A
guaranty agency shall notify the Sec-
retary immediately whenever it be-
comes aware of reliable information in-
dicating a school may have closed. The
designated guaranty agency in the
state in which the school is located
shall promptly investigate whether the
school has closed and, within 30 days
after receiving information indicating
that the school may have closed, report
the results of its investigation to the
Secretary concerning the date of the
school’s closure and whether a teach-
out of the closed school’s program was
made available to students.

(B) If a guaranty agency determines
that a school appears to have closed, it
shall, within 30 days of making that de-
termination, notify all lenders partici-
pating in its program to suspend col-
lection efforts against individuals with
respect to loans made for attendance at
the closed school, if the student to
whom (or on whose behalf) a loan was

made, appears to have been enrolled at
the school on the closing date, or with-
drew not more than 90 days prior to the
date the school appears to have closed.
Within 30 days after receiving con-
firmation of the date of a school’s clo-
sure from the Secretary, the agency
shall—

(1) Notify all lenders participating in
its program to mail a discharge appli-
cation explaining the procedures and
eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and

(2) Review the records of loans that it
holds, identify the loans made to any
borrower (or student) who appears to
have been enrolled at the school on the
school closure date or who withdrew
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to the borrower. The application
shall inform the borrower of the proce-
dures and eligibility criteria for ob-
taining a discharge.

(C) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is known, the guaranty agency
shall immediately suspend any efforts
to collect from the borrower on any
loan received for the program of study
for which the loan was made (but may
continue to receive borrower pay-
ments), and notify the borrower that
the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency
has received confirmation from the
Secretary that the school had closed.

(D) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is unknown, the agency shall,
within one year after identifying the
borrower, attempt to locate the bor-
rower and further determine the bor-
rower’s potential eligibility for a dis-
charge under paragraph (d) of this sec-
tion by consulting with representatives
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of the closed school, the school’s li-
censing agency, accrediting agency,
and other appropriate parties. Upon
learning the new address of a borrower
who would still be considered poten-
tially eligible for a discharge, the guar-
anty agency shall, within 30 days after
learning the borrower’s new address,
mail to the borrower a discharge appli-
cation that meets the requirements of
paragraph (d)(6)(ii)(B) of this section.

(E) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion has satisfied all of the conditions
required for a discharge, the agency
shall notify the borrower in writing of
that determination within 30 days after
making that determination.

(F) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion does not qualify for a discharge,
the agency shall notify the borrower in
writing of that determination and the
reasons for it within 30 days after the
date the agency—

(1) Made that determination based on
information available to the guaranty
agency;

(2) Was notified by the Secretary
that the school had not closed;

(3) Was notified by the Secretary
that the school had closed on a date
that was more than 90 days after the
borrower (or student) withdrew from
the school;

(4) Was notified by the Secretary
that the borrower (or student) was in-
eligible for a closed school discharge
for other reasons; or

(5) Received the borrower’s com-
pleted application and sworn state-
ment.

(G) Upon receipt of a closed school
discharge claim filed by a lender, the
agency shall review the borrower’s re-
quest and supporting sworn statement
in light of information available from
the records of the agency and from
other sources, including other guar-
anty agencies, state authorities, and
cognizant accrediting associations, and
shall take the following actions—

(1) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (d) of this
section, it shall pay the claim in ac-
cordance with § 682.402(h) not later than

90 days after the agency received the
claim; or

(2) If the agency determines that the
borrower does not qualify for a dis-
charge, the agency shall, not later than
90 days after the agency received the
claim, return the claim to the lender
with an explanation of the reasons for
its determination.

(H) If a borrower fails to submit the
written request and sworn statement
described in paragraph (d)(3) of this
section within 60 days of being notified
of that option, the lender or guaranty
agency shall resume collection and
shall be deemed to have exercised for-
bearance of payment of principal and
interest from the date it suspended col-
lection activity. The lender or guar-
anty agency may capitalize, in accord-
ance with § 682.202(b), any interest ac-
crued and not paid during that period.

(I) A borrower’s request for discharge
may not be denied solely on the basis
of failing to meet any time limits set
by the lender, guaranty agency, or the
Secretary.

(7) Lender responsibilities. (i) A lender
shall comply with the requirements
prescribed in paragraph (d) of this sec-
tion. In the absence of specific instruc-
tions from a guaranty agency or the
Secretary, if a lender receives informa-
tion from a source it believes to be re-
liable indicating that an existing or
former borrower may be eligible for a
loan discharge under paragraph (d) of
this section, the lender shall imme-
diately notify the guaranty agency,
and suspend any efforts to collect from
the borrower on any loan received for
the program of study for which the
loan was made (but may continue to
receive borrower payments).

(ii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (d)(3) of
this section within 60 days after being
notified of that option, the lender shall
resume collection and shall be deemed
to have exercised forbearance of pay-
ment of principal and interest from the
date the lender suspended collection
activity. The lender may capitalize, in
accordance with § 682.202(b), any inter-
est accrued and not paid during that
period.

(iii) The lender shall file a closed
school claim with the guaranty agency
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in accordance with § 682.402(g) no later
than 60 days after the lender receives
the borrower’s written request and
sworn statement described in para-
graph (d)(3) of this section. If a lender
receives a payment made by or on be-
half of the borrower on the loan after
the lender files a claim on the loan
with the guaranty agency, the lender
shall forward the payment to the guar-
anty agency within 30 days of its re-
ceipt. The lender shall assist the guar-
anty agency and the borrower in deter-
mining whether the borrower is eligible
for discharge of the loan.

(iv) Within 30 days after receiving re-
imbursement from the guaranty agen-
cy for a closed school claim, the lender
shall notify the borrower that the loan
obligation has been discharged, and re-
quest that all credit bureaus to which
it previously reported the status of the
loan delete all adverse credit history
assigned to the loan.

(v) Within 30 days after being notified
by the guaranty agency that the bor-
rower’s request for a closed school dis-
charge has been denied, the lender
shall resume collection and notify the
borrower of the reasons for the denial.
The lender shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date the
lender suspended collection activity,
and may capitalize, in accordance with
§ 682.202(b), any interest accrued and
not paid during that period.

(e) False certification by a school of a
student’s eligibility to borrow and unau-
thorized disbursements—(1) General. (i)
The Secretary reimburses the holder of
a loan received by a borrower on or
after January 1, 1986, and discharges a
current or former borrower’s obligation
with respect to the loan in accordance
with the provisions of paragraph (e) of
this section, if the borrower’s (or the
student for whom a parent received a
PLUS loan) eligibility to receive the
loan was falsely certified by an eligible
school. For purposes of a false certifi-
cation discharge, the term ‘‘borrower’’
includes all endorsers on a loan. A stu-
dent’s eligibility to borrow shall be
considered to have been falsely cer-
tified by the school if the school—

(A) Certified the student’s eligibility
for a FFEL Program loan on the basis
of ability to benefit from its training

and the student did not meet the appli-
cable requirements described in 34 CFR
part 668 and section 484(d) of the Act,
as applicable and as described in para-
graph (e)(13) of this section; or

(B) Signed the borrower’s name with-
out authorization by the borrower on
the loan application or promissory
note.

(ii) The Secretary discharges the ob-
ligation of a borrower with respect to a
loan disbursement for which the
school, without the borrower’s author-
ization, endorsed the borrower’s loan
check or authorization for electronic
funds transfer, unless the student for
whom the loan was made received the
proceeds of the loan either by actual
delivery of the loan funds or by a credit
in the amount of the contested dis-
bursement applied to charges owed to
the school for that portion of the edu-
cational program completed by the stu-
dent. However, the Secretary does not
reimburse the lender with respect to
any amount disbursed by means of a
check bearing an unauthorized en-
dorsement unless the school also exe-
cuted the application or promissory
note for that loan for the named bor-
rower without that individual’s con-
sent.

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph
(e)(1)(i) of this section relieves the bor-
rower of an existing or past obligation
to repay the loan certified by the
school, and any charges imposed or
costs incurred by the holder with re-
spect to the loan that the borrower is,
or was, otherwise obligated to pay.

(ii) A discharge of a loan under para-
graph (e) of this section qualifies the
borrower for reimbursement of
amounts paid voluntarily or through
enforced collection on a loan obliga-
tion discharged under paragraph (e) of
this section.

(iii) A borrower who has defaulted on
a loan discharged under paragraph (e)
of this section is not regarded as in de-
fault on the loan after discharge, and is
eligible to receive assistance under the
Title IV, HEA programs.

(iv) A discharge of a loan under para-
graph (e) of this section is reported by
the loan holder to all credit reporting
agencies to which the holder previously
reported the status of the loan, so as to
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delete all adverse credit history as-
signed to the loan.

(v) Discharge under paragraph
(e)(1)(ii) of this section qualifies the
borrower for relief only with respect to
the amount of the disbursement dis-
charged.

(3) Borrower qualification for discharge.
In order to qualify for discharge of a
loan under paragraph (e) of this section
the borrower shall submit to the holder
of the loan a written request and a
sworn statement. The statement need
not be notarized, but must be made by
the borrower under penalty of perjury,
and, in the statement, the borrower
shall—

(i) State whether the student has
made a claim with respect to the
school’s false certification with any
third party, such as the holder of a per-
formance bond or a tuition recovery
program, and if so, the amount of any
payment received by the borrower (or
student) or credited to the borrower’s
loan obligation;

(ii) In the case of a borrower request-
ing a discharge based on the school’s
defective testing of the student’s abil-
ity to benefit, state that the borrower
(or the student for whom a parent re-
ceived a PLUS loan)—

(A) Received, on or after January 1,
1986, the proceeds of any disbursement
of a loan disbursed, in whole or in part,
on or after January 1, 1986 to attend a
school;

(B) Was admitted to that school on
the basis of ability to benefit from its
training and did not meet the applica-
ble requirements for admission on the
basis of ability to benefit as described
in paragraph (e)(13) of this section; and

(C) Withdrew from the school and did
not find employment in the occupation
for which the program was intended to
provide training, or completed the
training program for which the loan
was made and made a reasonable at-
tempt to obtain employment in the oc-
cupation for which the program was in-
tended to provide training, and—

(1) Was not able to find employment
in that occupation; or

(2) Obtained employment in that oc-
cupation only after receiving addi-
tional training that was not provided
by the school that certified the loan;

(iii) In the case of a borrower re-
questing a discharge because the school
signed the borrower’s name on the loan
application or promissory note—

(A) State that the signature on ei-
ther of those documents was not the
signature of the borrower; and

(B) Provide five different specimens
of his or her signature, two of which
must be not earlier or later than one
year before or after the date of the con-
tested signature;

(iv) In the case of a borrower request-
ing a discharge because the school,
without authorization of the borrower,
endorsed the borrower’s name on the
loan check or signed the authorization
for electronic funds transfer or master
check, the borrower shall—

(A) Certify that he or she did not en-
dorse the loan check or sign the au-
thorization for electronic funds trans-
fer or master check, or authorize the
school to do so;

(B) Provide five different specimens
of his or her signature, two of which
must be not earlier or later than one
year before or after the date of the con-
tested signature; and

(C) State that the proceeds of the
contested disbursement were not re-
ceived either through actual delivery
of the loan funds or by a credit in the
amount of the contested disbursement
applied to charges owed to the school
for that portion of the educational pro-
gram completed by the student;

(v) That the borrower agrees to pro-
vide upon request by the Secretary or
the Secretary’s designee, other docu-
mentation reasonably available to the
borrower, that demonstrates, to the
satisfaction of the Secretary or the
Secretary’s designee, that the student
meets the qualifications in paragraph
(e) of this section; and

(vi) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph
(e)(4) of this section, and to transfer
any right to recovery against a third
party in accordance with paragraph
(e)(5) of this section.

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the
Secretary or the Secretary’s designee
to recover for amounts discharged
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under paragraph (e) of this section or
to take other enforcement action with
respect to the conduct on which those
claims were based, a borrower who re-
quests or receives a discharge under
paragraph (e) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the
Secretary or the Secretary’s designee,
and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall—

(A) Provide testimony regarding any
representation made by the borrower
to support a request for discharge; and

(B) Produce any documentation rea-
sonably available to the borrower with
respect to those representations and
any sworn statement required by the
Secretary with respect to those rep-
resentations and documents.

(ii) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who—

(A) Fails to provide testimony, sworn
statements, or documentation to sup-
port material representations made by
the borrower to obtain the discharge;
or

(B) Provides testimony, a sworn
statement, or documentation that does
not support the material representa-
tions made by the borrower to obtain
the discharge.

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third
parties. (i) Upon discharge under para-
graph (e) of this section, the borrower
is deemed to have assigned to and re-
linquished in favor of the Secretary
any right to a loan refund (up to the
amount discharged) that the borrower
(or student) may have by contract or
applicable law with respect to the loan
or the enrollment agreement for the
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors,
its sureties, and any private fund, in-
cluding the portion of a public fund
that represents funds received from a
private party.

(ii) The provisions of paragraph (e) of
this section apply notwithstanding any
provision of state law that would oth-
erwise restrict transfer of such rights
by the borrower (or student), limit or

prevent a transferee from exercising
those rights, or establish procedures or
a scheme of distribution that would
prejudice the Secretary’s ability to re-
cover on those rights.

(iii) Nothing in this section shall be
construed as limiting or foreclosing the
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding
disputes arising from matters other-
wise unrelated to the loan discharged.

(6) Guaranty agency responsibilities—
general. (i) A guaranty agency shall no-
tify the Secretary immediately when-
ever it becomes aware of reliable infor-
mation indicating that a school may
have falsely certified a student’s eligi-
bility or caused an unauthorized dis-
bursement of loan proceeds, as de-
scribed in paragraph (e)(3) of this sec-
tion. The designated guaranty agency
in the state in which the school is lo-
cated shall promptly investigate
whether the school has falsely certified
a student’s eligibility and, within 30
days after receiving information indi-
cating that the school may have done
so, report the results of its preliminary
investigation to the Secretary.

(ii) If the guaranty agency receives
information it believes to be reliable
indicating that a borrower whose loan
is held by the agency may be eligible
for a discharge under paragraph (e) of
this section, the agency shall imme-
diately suspend any efforts to collect
from the borrower on any loan received
for the program of study for which the
loan was made (but may continue to
receive borrower payments), and in-
form the borrower of the procedures for
requesting a discharge.

(iii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (e)(3) of
this section within 60 days of being no-
tified of that option, the guaranty
agency shall resume collection and
shall be deemed to have exercised for-
bearance of payment of principal and
interest from the date it suspended col-
lection activity. The agency may cap-
italize, in accordance with § 682.202(b),
any interest accrued and not paid dur-
ing that period.

(iv) Upon receipt of a discharge claim
filed by a lender or a request submitted
by a borrower with respect to a loan
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held by the guaranty agency, the agen-
cy shall have up to 90 days to deter-
mine whether the discharge should be
granted. The agency shall review the
borrower’s request and supporting
sworn statement in light of informa-
tion available from the records of the
agency and from other sources, includ-
ing other guaranty agencies, state au-
thorities, and cognizant accrediting as-
sociations.

(v) A borrower’s request for discharge
and sworn statement may not be de-
nied solely on the basis of failing to
meet any time limits set by the lender,
the Secretary or the guaranty agency.

(7) Guaranty agency responsibilities
with respect to a claim filed by a lender
based on the borrower’s assertion that he
or she did not sign the loan application or
the promissory note, or that the school
failed to test, or improperly tested, the
student’s ability to benefit. (i) The agen-
cy shall evaluate the borrower’s re-
quest and consider relevant informa-
tion it possesses and information avail-
able from other sources, and follow the
procedures described in paragraph
(e)(7) of this section.

(ii) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (e) of this
section, it shall, not later than 30 days
after the agency makes that deter-
mination, pay the claim in accordance
with § 682.402(h) and—

(A) Notify the borrower that his or
her liability with respect to the
amount of the loan has been dis-
charged, and that the lender has been
informed of the actions required under
paragraph (e)(7)(ii)(C) of this section;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and

(C) Notify the lender that the bor-
rower’s liability with respect to the
amount of the loan has been dis-
charged, and that the lender must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
costs incurred by the lender related to
the discharged loan amount that the

borrower is, or was, otherwise obli-
gated to pay; and

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(iii) If the agency determines that
the borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination—

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the
borrower’s decision under paragraph
(e)(7)(iii)(B) of this section, the loan
shall either be returned to the lender
or paid as a default claim; and

(B) Notify the borrower that the bor-
rower does not qualify for discharge,
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated
to repay the loan and warn the bor-
rower of the consequences of default,
and explain that the borrower will be
considered to be in default on the loan
unless the borrower submits a written
statement to the agency within 30 days
stating that the borrower—

(1) Acknowledges the debt and, if
payments are due, will begin or resume
making those payments to the lender;
or

(2) Requests the Secretary to review
the agency’s decision.

(iv) Within 30 days after receiving the
borrower’s written statement described
in paragraph (e)(7)(iii)(B)(1) of this sec-
tion, the agency shall return the claim
file to the lender and notify the lender
to resume collection efforts if pay-
ments are due.

(v) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
claim file to the Secretary for his re-
view and take the actions required
under paragraph (e)(11) of this section.

(vi) The agency shall pay a default
claim to the lender within 30 days after
the borrower fails to return either of
the written statements described in
paragraph (e)(7)(iii)(B) of this section.

(8) Guaranty agency responsibilities
with respect to a claim filed by a lender
based only on the borrower’s assertion
that he or she did not sign the loan check
or the authorization for the release of

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00662 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



663

Off. of Postsecondary Educ., Education § 682.402

loan funds via electronic funds transfer or
master check. (i) The agency shall
evaluate the borrower’s request and
consider relevant information it pos-
sesses and information available from
other sources, and follow the proce-
dures described in paragraph (e)(8) of
this section.

(ii) If the agency determines that a
borrower who asserts that he or she did
not endorse the loan check satisfies the
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall,
within 30 days after making that deter-
mination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender has been informed of
the actions required under paragraph
(e)(8)(ii)(B) of this section;

(B) Notify the lender that the bor-
rower’s liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
costs incurred by the lender related to
the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay;

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan;

(3) Refund to the borrower, within 30
days, all amounts paid by the borrower
with respect to the loan disbursement
that was discharged, including any
charges imposed or costs incurred by
the lender related to the discharged
loan amount; and

(4) Refund to the Secretary, within 30
days, all interest benefits and special
allowance payments received from the
Secretary with respect to the loan dis-
bursement that was discharged; and

(C) Transfer to the lender the bor-
rower’s written assignment of any
rights the borrower may have against
third parties with respect to a loan dis-
bursement that was discharged because
the borrower did not sign the loan
check.

(iii) If the agency determines that a
borrower who asserts that he or she did
not sign the electronic funds transfer
or master check authorization satisfies
the requirements for discharge under
paragraph (e)(3)(iv) of this section, it
shall, within 30 days after making that
determination, pay the claim in ac-
cordance with § 682.402(h) and—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender has been informed of
the actions required under paragraph
(e)(8)(iii)(C) of this section;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and

(C) Notify the lender that the bor-
rower’s liability with respect to the
contested disbursement of the loan has
been discharged, and that the lender
must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
costs incurred by the lender related to
the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay; and

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(iv) If the agency determines that the
borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination—

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the
borrower’s decision under paragraph
(e)(8)(iv)(B) of this section, the loan
shall either be returned to the lender
or paid as a default claim; and

(B) Notify the borrower that the bor-
rower does not qualify for discharge,
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated
to repay the loan and warn the bor-
rower of the consequences of default,
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and explain that the borrower will be
considered to be in default on the loan
unless the borrower submits a written
statement to the agency within 30 days
stating that the borrower—

(1) Acknowledges the debt and, if
payments are due, will begin or resume
making those payments to the lender;
or

(2) Requests the Secretary to review
the agency’s decision.

(v) Within 30 days after receiving the
borrower’s written statement described
in paragraph (e)(8)(iv)(B)(1) of this sec-
tion, the agency shall return the claim
file to the lender and notify the lender
to resume collection efforts if pay-
ments are due.

(vi) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
claim file to the Secretary for his re-
view and take the actions required
under paragraph (e)(11) of this section.

(vii) The agency shall pay a default
claim to the lender within 30 days after
the borrower fails to return either of
the written statements described in
paragraph (e)(8)(iv)(B) of this section.

(9) Guaranty agency responsibilities in
the case of a loan held by the agency for
which a discharge request is submitted by
a borrower based on the borrower’s asser-
tion that he or she did not sign the loan
application or the promissory note, or that
the school failed to test, or improperly
tested, the student’s ability to benefit. (i)
The agency shall evaluate the bor-
rower’s request and consider relevant
information it possesses and informa-
tion available from other sources, and
follow the procedures described in
paragraph (e)(9) of this section.

(ii) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (e)(3) of this
section, it shall immediately terminate
any collection efforts against the bor-
rower with respect to the discharged
loan amount and any charges imposed
or costs incurred by the agency related
to the discharged loan amount that the
borrower is, or was otherwise obligated
to pay and, not later than 30 days after
the agency makes the determination
that the borrower satisfies the require-
ments for discharge—

(A) Notify the borrower that his or
her liability with respect to the

amount of the loan has been dis-
charged;

(B) Report to all credit reporting
agencies to which the agency pre-
viously reported the status of the loan,
so as to delete all adverse credit his-
tory assigned to the loan; and

(C) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount.

(iii) If the agency determines that
the borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination, notify the
borrower that the borrower’s liability
with respect to the amount of the loan
is not discharged, state the reasons for
that conclusion, and if the borrower is
not then making payments in accord-
ance with a repayment arrangement
with the agency on the loan, advise the
borrower of the consequences of contin-
ued failure to reach such an arrange-
ment, and that collection action will
resume on the loan unless within 30
days the borrower—

(A) Acknowledges the debt and, if
payments are due, reaches a satisfac-
tory arrangement to repay the loan or
resumes making payments under such
an arrangement to the agency; or

(B) Requests the Secretary to review
the agency’s decision.

(iv) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
borrower’s discharge request and all
relevant documentation to the Sec-
retary for his review and take the ac-
tions required under paragraph (e)(11)
of this section.

(v) The agency shall resume collec-
tion action if within 30 days of giving
notice of its determination the bor-
rower fails to seek review by the Sec-
retary or agree to repay the loan.

(10) Guaranty agency responsibilities in
the case of a loan held by the agency for
which a discharge request is submitted by
a borrower based only on the borrower’s
assertion that he or she did not sign the
loan check or the authorization for the re-
lease of loan proceeds via electronic funds
transfer or master check. (i) The agency
shall evaluate the borrower’s request
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and consider relevant information it
possesses and information available
from other sources, and follow the pro-
cedures described in paragraph (e)(10)
of this section.

(ii) If the agency determines that a
borrower who asserts that he or she did
not endorse the loan check satisfies the
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall
refund to the Secretary the amount of
reinsurance payment received with re-
spect to the amount discharged on that
loan less any repayments made by the
lender under paragraph (e)(10)(ii)(D)(2)
of this section, and within 30 days after
making that determination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged;

(B) Report to all credit reporting
agencies to which the agency pre-
viously reported the status of the loan,
so as to delete all adverse credit his-
tory assigned to the loan;

(C) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount;

(D) Notify the lender to whom a
claim payment was made that the lend-
er must refund to the Secretary, within
30 days—

(1) All interest benefits and special
allowance payments received from the
Secretary with respect to the loan dis-
bursement that was discharged; and

(2) The amount of the borrower’s pay-
ments that were refunded to the bor-
rower by the guaranty agency under
paragraph (e)(10)(ii)(C) of this section
that represent borrower payments pre-
viously paid to the lender with respect
to the loan disbursement that was dis-
charged;

(E) Notify the lender to whom a
claim payment was made that the lend-
er must, within 30 days, reimburse the
agency for the amount of the loan that
was discharged, minus the amount of
borrower payments made to the lender
that were refunded to the borrower by
the guaranty agency under paragraph
(e)(10)(ii)(C) of this section; and

(F) Transfer to the lender the bor-
rower’s written assignment of any
rights the borrower may have against
third parties with respect to the loan
disbursement that was discharged.

(iii) In the case of a borrower who re-
quests a discharge because he or she
did not sign the electronic funds trans-
fer or master check authorization, if
the agency determines that the bor-
rower meets the conditions for dis-
charge, it shall immediately terminate
any collection efforts against the bor-
rower with respect to the discharged
loan amount and any charges imposed
or costs incurred by the agency related
to the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay, and within 30 days after
making that determination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and

(C) Report to all credit reporting
agencies to which the lender previously
reported the status of the loan, so as to
delete all adverse credit history as-
signed to the loan.

(iv) The agency shall take the ac-
tions required under paragraphs (e)(9)
(iii) through (v) if the agency deter-
mines that the borrower does not qual-
ify for a discharge.

(11) Guaranty agency responsibilities if
a borrower requests a review by the Sec-
retary. (i) Within 30 days after receiv-
ing the borrower’s request for review
under paragraph (e)(7)(iii)(B)(2),
(e)(8)(iv)(B)(2), (e)(9)(iii)(B), or
(e)(10)(iv) of this section, the agency
shall forward the borrower’s discharge
request and all relevant documentation
to the Secretary for his review.

(ii) The Secretary notifies the agency
and the borrower of a determination on
review. If the Secretary determines
that the borrower is not eligible for a
discharge under paragraph (e) of this
section, within 30 days after being so
informed, the agency shall take the ac-
tions described in paragraphs (e)(8) (iv)
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through (vii) or (e)(9)(iii) through (v) of
this section, as applicable.

(iii) If the Secretary determines that
the borrower meets the requirements
for a discharge under paragraph (e) of
this section, the agency shall, within 30
days after being so informed, take the
actions required under paragraph
(e)(7)(ii), (e)(8)(ii), (e)(8)(iii), (e)(9)(ii),
(e)(10)(ii), or (e)(10)(iii) of this section,
as applicable.

(12) Lender Responsibilities. (i) If the
lender is notified by a guaranty agency
or the Secretary, or receives informa-
tion it believes to be reliable from an-
other source indicating that a current
or former borrower may be eligible for
a discharge under paragraph (e) of this
section, the lender shall immediately
suspend any efforts to collect from the
borrower on any loan received for the
program of study for which the loan
was made (but may continue to receive
borrower payments) and, within 30
days of receiving the information or
notification, inform the borrower of
the procedures for requesting a dis-
charge.

(ii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (e)(3) of
this section within 60 days of being no-
tified of that option, the lender shall
resume collection and shall be deemed
to have exercised forbearance of pay-
ment of principal and interest from the
date the lender suspended collection
activity. The lender may capitalize, in
accordance with § 682.202(b), any inter-
est accrued and not paid during that
period.

(iii) The lender shall file a claim with
the guaranty agency in accordance
with § 682.402(g) no later than 60 days
after the lender receives the borrower’s
written request and sworn statement
described in paragraph (e)(3) of this
section. If a lender receives a payment
made by or on behalf of the borrower
on the loan after the lender files a
claim on the loan with the guaranty
agency, the lender shall forward the
payment to the guaranty agency with-
in 30 days of its receipt. The lender
shall assist the guaranty agency and
the borrower in determining whether
the borrower is eligible for discharge of
the loan.

(iv) The lender shall comply with all
instructions received from the Sec-
retary or a guaranty agency with re-
spect to loan discharges under para-
graph (e) of this section.

(v) The lender shall review a claim
that the borrower did not endorse and
did not receive the proceeds of a loan
check. The lender shall take the ac-
tions required under paragraphs
(e)(8)(ii)(A) and (B) of this section if it
determines that the borrower did not
endorse the loan check, unless the
lender secures persuasive evidence that
the proceeds of the loan were received
by the borrower or the student for
whom the loan was made, as provided
in paragraph (e)(1)(ii). If the lender de-
termines that the loan check was prop-
erly endorsed or the proceeds were re-
ceived by the borrower or student, the
lender may consider the borrower’s ob-
jection to repayment as a statement of
intention not to repay the loan, and
may file a claim with the guaranty
agency for reimbursement on that
ground, but shall not report the loan to
credit bureaus as in default until the
guaranty agency, or, as applicable, the
Secretary, reviews the claim for relief.
By filing such a claim, the lender shall
be deemed to have agreed to the fol-
lowing—

(A) If the guarantor or the Secretary
determines that the borrower endorsed
the loan check or the proceeds of the
loan were received by the borrower or
the student, any failure to satisfy due
diligence requirements by the lender
prior to the filing of the claim that
would have resulted in the loss of rein-
surance on the loan in the event of de-
fault will be waived by the Secretary;
and

(B) If the guarantor or the Secretary
determines that the borrower did not
endorse the loan check and that the
proceeds of the loan were not received
by the borrower or the student, the
lender will comply with the require-
ments specified in paragraph
(e)(8)(ii)(B) of this section.

(vi) Within 30 days after being noti-
fied by the guaranty agency that the
borrower’s request for a discharge has
been denied, the lender shall notify the
borrower of the reasons for the denial
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and, if payments are due, resume col-
lection against the borrower. The lend-
er shall be deemed to have exercised
forbearance of payment of principal
and interest from the date the lender
suspended collection activity, and may
capitalize, in accordance with
§ 682.202(b), any interest accrued and
not paid during that period.

(13) Requirements for certifying a bor-
rower’s eligibility for a loan. (i) For peri-
ods of enrollment beginning between
July 1, 1987 and June 30, 1991, a student
who had a general education diploma
or received one before the scheduled
completion of the program of instruc-
tion is deemed to have the ability to
benefit from the training offered by the
school.

(ii) A student not described in para-
graph (e)(13)(i) of this section is consid-
ered to have the ability to benefit from
training offered by the school if the
student—

(A) For periods of enrollment begin-
ning prior to July 1, 1987, was deter-
mined by the school to have the ability
to benefit from the school’s training in
accordance with the requirements of 34
CFR 668.6;

(B) For periods of enrollment begin-
ning on or after July 1, 1987, achieved a
passing grade on a test—

(1) Approved by the Secretary, for pe-
riods of enrollment beginning on or
after July 1, 1991, or by the accrediting
agency for other periods; and

(2) Administered substantially in ac-
cordance with the requirements for use
of the test; or

(C) Successfully completed a program
of developmental or remedial edu-
cation provided by the school.

(iii) Notwithstanding paragraphs
(e)(13)(i) and (ii) of this section, a stu-
dent did not have the ability to benefit
from training offered by the school if—

(A) The school certified the eligi-
bility of the student for a FFEL Pro-
gram loan; and

(B) At the time of certification, the
student would not meet the require-
ments for employment (in the stu-
dent’s State of residence) in the occu-
pation for which the training program
supported by the loan was intended be-
cause of a physical or mental condi-
tion, age, or criminal record or other
reason accepted by the Secretary.

(f) Bankruptcy—(1) General. If a bor-
rower files a petition for relief under
the Bankruptcy Code, the Secretary re-
imburses the holder of the loan for un-
paid principal and interest on the loan
in accordance with paragraphs (f)
through (m) of this section.

(2) Suspension of collection activity. If
the lender is notified that a borrower
has filed a petition for relief in bank-
ruptcy, the lender shall immediately
suspend any collection efforts outside
the bankruptcy proceeding against the
borrower and—

(i) Against any co-maker or endorser
if the borrower has filed for relief
under Chapters 12 or 13; and

(ii) Against any co-maker or endorser
who has filed for relief in bankruptcy.

(3) Determination of filing. The lender
shall determine that a borrower has
filed a petition for relief in bankruptcy
on the basis of receiving a notice of the
first meeting of creditors or other con-
firmation issued by the debtor’s attor-
ney or the bankruptcy court.

(4) Proof of claim. Unless instructed
otherwise by the guaranty agency, the
lender shall file a proof of claim with
the bankruptcy court within—

(i) 30 days after the lender receives a
notice of first meeting of creditors un-
less, in the case of a proceeding under
chapter 7, the notice states that the
borrower has no assets; or

(ii) 30 days after the lender receives a
notice from the court stating that a
chapter 7 no-asset case has been con-
verted to an asset case.

(5) Filing of bankruptcy claim with the
guaranty agency. (i) The lender shall
file a bankruptcy claim on the loan
with the guaranty agency in accord-
ance with paragraph (g) of this section,
if—

(A) The borrower has filed a petition
for relief under chapters 12 or 13 of the
Bankruptcy Code; or

(B) The borrower has filed a petition
for relief under chapters 7 or 11 of the
Bankruptcy Code and the loan has been
in repayment for more than seven
years (exclusive of any applicable sus-
pension of the repayment period) from
the due date of the first payment until
the date of the filing of the petition for
relief; or

(C) The borrower has begun an action
to have the loan obligation determined
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to be dischargeable on grounds of
undue hardship.

(ii) In cases not described in para-
graph (f)(5)(i) of this section, the lender
shall continue to hold the loan not-
withstanding the bankruptcy pro-
ceeding. Once the bankruptcy pro-
ceeding is completed or dismissed, the
lender shall treat the loan as if the
lender had exercised forbearance as to
repayment of principal and interest ac-
crued from the date of the borrower’s
filing of the bankruptcy petition until
the date the lender is notified that the
bankruptcy proceeding is completed or
dismissed.

(g) Claim procedures for a loan held by
a lender—(1) Documentation. A lender
shall provide the guaranty agency with
the following documentation when fil-
ing a death, disability, closed school,
false certification, or bankruptcy
claim:

(i) The original promissory note, or,
if the lender no longer has the original
promissory note, a copy of the note
certified by the lender as a true and ac-
curate copy;

(ii) The loan application.
(iii) In the case of a death claim,

those documents that formed the basis
for the determination of death.

(iv) In the case of a disability claim,
a copy of the certification of disability
described in paragraph (c)(2) of this
section.

(v) In the case of a bankruptcy
claim—

(A) Evidence that a bankruptcy peti-
tion has been filed, all pertinent docu-
ments sent to or received from the
bankruptcy court by the lender, and an
assignment to the guaranty agency of
any proof of claim filed by the lender
regarding the loan; and

(B) A statement of any facts of which
the lender is aware that may form the
basis for an objection or exception to
the discharge of the borrower’s loan ob-
ligation in bankruptcy and all docu-
ments supporting those facts.

(vi) In the case of a closed school
claim, the documentation described in
paragraph (d)(3) of this section, or any
other documentation as the Secretary
may require;

(vii) In the case of a false certifi-
cation claim, the documentation de-

scribed in paragraph (e)(3) of this sec-
tion.

(2) Filing deadlines. A lender shall file
a death, disability, closed school, false
certification, or bankruptcy claim
within the following periods:

(i) Within 60 days of the date on
which the lender determines that a
borrower (or the student on whose be-
half a parent obtained a PLUS loan)
has died, or the lender determines that
the borrower is totally and perma-
nently disabled.

(ii) In the case of a closed school
claim, the lender shall file a claim with
the guaranty agency no later than 60
days after the borrower submits to the
lender the written request and sworn
statement described in paragraph (d)(3)
of this section or after the lender is no-
tified by the Secretary or the Sec-
retary’s designee or by the guaranty
agency to do so.

(iii) In the case of a false certifi-
cation claim, the lender shall file a
claim with the guaranty agency no
later than 60 days after the borrower
submits to the lender the written re-
quest and sworn statement described in
paragraph (e)(3) of this section or after
the lender is notified by the Secretary
or the Secretary’s designee or by the
guaranty agency to do so.

(iv) A lender shall file a bankruptcy
claim with the guaranty agency by the
earlier of—

(A) 30 days after the date on which
the lender receives notice of the first
meeting of creditors or other informa-
tion described in paragraph (f)(3) of
this section; or

(B) 15 days after the lender is served
with a complaint or motion to have the
loan determined to be dischargeable on
grounds of undue hardship, or, if the
lender secures an extension of time
within which an answer may be filed,
25 days before the expiration of that
extended period, whichever is later.

(h) Payment of death, disability, closed
school, false certification, and bankruptcy
claims by the guaranty agency—(1) Gen-
eral. (i) The guaranty agency shall re-
view a death, disability, or bankruptcy
claim promptly and shall pay the lend-
er on an approved claim the amount of
loss in accordance with paragraph (g)
of this section, not later than 45 days
after the claim was filed by the lender.
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(ii) In the case of a bankruptcy
claim, the guaranty agency shall, upon
receipt of the claim from the lender,
immediately take those actions re-
quired under paragraph (i) of this sec-
tion to oppose the discharge of the loan
by the bankruptcy court.

(iii) In the case of a closed school
claim or a false certification claim
based on the determination that the
borrower did not sign the loan applica-
tion, the promissory note, or the au-
thorization for the electronic transfer
of loan funds, or that the school failed
to test, or improperly tested, the stu-
dent’s ability to benefit, the guaranty
agency shall document its determina-
tion that the borrower is eligible for
discharge under paragraphs (d) or (e) of
this section and pay the borrower or
the holder the amount determined
under paragraph (h)(2) of this section.

(2)(i) The amount of loss payable—
(A) On a death or disability claim is

equal to the sum of the remaining prin-
cipal balance and interest accrued on
the loan, collection costs incurred by
the lender and applied to the bor-
rower’s account within 30 days of the
date those costs were actually in-
curred, and unpaid interest up to the
date the lender should have filed the
claim.

(B) On a bankruptcy claim is equal to
the unpaid balance of principal and in-
terest determined in accordance with
paragraph (h)(3) of this section.

(ii) The amount of loss payable to a
lender on a closed school claim or on a
false certification claim is equal to the
sum of the remaining principal balance
and interest accrued on the loan, col-
lection costs incurred by the lender
and applied to the borrower’s account
within 30 days of the date those costs
were actually incurred, and unpaid in-
terest determined in accordance with
paragraph (h)(3) of this section.

(iii) In the case of a closed school or
false certification claim filed by a lend-
er on an outstanding loan owed by the
borrower, on the same date that the
agency pays a claim to the lender, the
agency shall pay the borrower an
amount equal to the amount paid on
the loan by or on behalf of the bor-
rower, less any school tuition refunds
or payments received by the holder or
the borrower from a tuition recovery

fund, performance bond, or other third-
party source.

(iv) In the case of a claim filed by a
lender based on a request received from
a borrower whose loan had been repaid
in full by, or on behalf of the borrower
to the lender, on the same date that
the agency notifies the lender that the
borrower is eligible for a closed school
or false certification discharge, the
agency shall pay the borrower an
amount equal to the amount paid on
the loan by or on behalf of the bor-
rower, less any school tuition refunds
or payments received by the holder or
the borrower from a tuition recovery
fund, performance bond, or other third-
party source.

(v) In the case of a loan that has been
included in a Consolidation Loan, the
agency shall pay to the holder of the
borrower’s Consolidation Loan, an
amount equal to—

(A) The amount paid on the loan by
or on behalf of the borrower at the
time the loan was paid through con-
solidation;

(B) The amount paid by the consoli-
dating lender to the holder of the loan
when it was repaid through consolida-
tion; minus

(C) Any school tuition refunds or
payments received by the holder or the
borrower from a tuition recovery fund,
performance bond, or other third-party
source if those refunds or payments
were—

(1) Received by the borrower or re-
ceived by the holder and applied to the
borrower’s loan balance before the date
the loan was repaid through consolida-
tion; or

(2) Received by the borrower or re-
ceived by the Consolidation Loan hold-
er on or after the date the consoli-
dating lender made a payment to the
former holder to discharge the bor-
rower’s obligation to that former hold-
er.

(3) Payment of interest. If the guar-
antee covers unpaid interest, the
amount payable on an approved claim
includes the unpaid interest that ac-
crues during the following periods:

(i) During the period before the claim
is filed, not to exceed the period pro-
vided for in paragraph (g)(2) of this sec-
tion for filing the claim.
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(ii) During a period not to exceed 30
days following the receipt date by the
lender of a claim returned by the guar-
anty agency for additional documenta-
tion necessary for the claim to be ap-
proved by the guaranty agency.

(iii) During the period required by
the guaranty agency to approve the
claim and to authorize payment or to
return the claim to the lender for addi-
tional documentation not to exceed—

(A) 45 days for death, disability or
bankruptcy claims; or

(B) 90 days for closed school and false
certifications.

(i) Guaranty agency participation in
bankruptcy proceedings—(1) Undue hard-
ship claims. (i) In response to a petition
filed with regard to any bankruptcy
proceeding by the borrower for dis-
charge under 11 U.S.C. 523(a)(8)(B) on
the grounds of undue hardship, the
guaranty agency shall determine on
the basis of reasonably available infor-
mation—

(A) Whether the first payment on the
loan was due less than 7 years (exclu-
sive of any applicable suspension of the
repayment period) before the filing of
the petition for relief commencing the
bankruptcy case; and

(B) Whether repayment under either
the current repayment schedule or any
adjusted schedule authorized under
this part would impose an undue hard-
ship on the borrower and his or her de-
pendents.

(ii) If the agency determines that re-
payment would not constitute an
undue hardship, the agency shall then
determine whether the expected costs
of opposing the discharge petition
would exceed one-third of the total
amount owed on the loan, including
principal, interest, late charges, and
collection costs.

(iii) If the expected costs of opposing
the discharge petition do not exceed
one-third of the total amount owed on
the loan, the agency shall—

(A) Oppose the borrower’s petition
for a determination of
dischargeability; and

(B) If the borrower is in default on
the loan, seek a judgment for the
amount owed on the loan.

(iv) In opposing a petition for a deter-
mination of dischargeability on the
grounds of undue hardship, a guaranty

agency may agree to discharge of a
portion of the amount owed on a loan if
it reasonably determines that the
agreement is necessary in order to ob-
tain a judgment on the remainder of
the loan.

(2) Response by a guaranty agency to
plans proposed under Chapters 11, 12, and
13. The guaranty agency shall take the
following actions when a petition for
relief in bankruptcy under Chapters 11,
12, or 13 is filed:

(i) The agency is not required to re-
spond to a proposed plan that—

(A) Provides for repayment of the full
outstanding balance of the loan;

(B) Makes no provision with regard
to the loan or to general unsecured
claims.

(ii) In any other case, the agency
shall determine, based on a review of
its own records and documents filed by
the debtor in the bankruptcy pro-
ceeding—

(A) What part of the loan obligation
will be discharged under the plan as
proposed;

(B) Whether the plan itself or the
classification of the loan under the
plan meets the requirements of 11
U.S.C. 1129, 1225, or 1325, as applicable;
and

(C) Whether grounds exist under 11
U.S.C. 1112, 1208, or 1307, as applicable,
to move for conversion or dismissal of
the case.

(iii) If the agency determines that
grounds exist to challenge the proposed
plan, the agency shall, as appropriate,
object to the plan or move to dismiss
the case, if—

(A) The costs of litigation of these
actions are not reasonably expected to
exceed one-third of the amount of the
loan to be discharged under the plan;
and

(B) With respect to an objection
under 11 U.S.C. 1325, the additional
amount that may be recovered under
the plan if an objection is successful
can reasonably be expected to equal or
exceed the cost of litigating the objec-
tion.

(iv) The agency shall monitor the
debtor’s performance under a con-
firmed plan. If the debtor fails to make
payments required under the plan or
seeks but does not demonstrate entitle-
ment to discharge under 11 U.S.C.
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1328(b), the agency shall oppose any re-
quested discharge or move to dismiss
the case if the costs of litigation to-
gether with the costs incurred for ob-
jections to the plan are not reasonably
expected to exceed one-third of the
amount of the loan to be discharged
under the plan.

(3) Response by guaranty agency to
plans proposed under chapters 11, 12, and
13 for loans in repayment less than seven
years. The guaranty agency shall take
the following actions with regard to a
loan that was in repayment for less
than seven years (exclusive of applica-
ble suspensions of the repayment pe-
riod) when a petition for relief in bank-
ruptcy under chapter 11, 12, or 13 was
filed:

(i) If the debtor proposes a plan that
is expected to end less than seven years
(exclusive of applicable suspensions of
the repayment period) after the first
payment was due on the loan, the agen-
cy shall monitor the debtor’s perform-
ance under a confirmed plan. If the
debtor fails to make payments required
under the plan and demonstrate enti-
tlement to discharge under 11 U.S.C.
1328(b), the agency shall oppose any re-
quested discharge and move to dismiss
the case if the costs of litigation to-
gether with the costs incurred for ob-
jections to the plan are not reasonably
expected to exceed one-third of the
amount of the loan to be discharged
under the plan.

(ii) If the debtor proposes a plan that
is expected to end more than seven
years (exclusive of applicable suspen-
sions of the repayment period) after
the first payment was due on the loan,
the agency shall take the actions re-
quired under paragraph (i)(2) of this
section.

(j) Mandatory purchase by a lender of a
loan subject to a bankruptcy claim. (1)
The lender shall repurchase from the
guaranty agency a loan held by the
agency pursuant to a bankruptcy claim
paid to that lender, unless the guar-
anty agency sells the loan to another
lender, promptly after the earliest of
the following events:

(i) The entry of an order denying or
revoking discharge or dismissing a pro-
ceeding under any chapter.

(ii) A ruling in a proceeding under
chapter 7 or 11 that the loan is not dis-

chargeable under 11 U.S.C. 523(a)(8)(B)
or other applicable law.

(iii) The entry of an order granting
discharge under chapter 12 or 13, or
confirming a plan of arrangement
under chapter 11 in a proceeding begun
less than 7 years (exclusive of any ap-
plicable suspension of the repayment
period) after the first payment due
date of the loan, unless the court deter-
mined that the loan is dischargeable
under 11 U.S.C. 523(a)(8)(B) on grounds
of undue hardship.

(2) The lender may capitalize all out-
standing interest accrued on a loan
purchased under paragraph (j) of this
section to cover any periods of delin-
quency prior to the bankruptcy action
through the date the lender purchases
the loan and receives the supporting
loan documentation from the guaranty
agency.

(k) Claims for reimbursement from the
Secretary on loans held by guarantee
agencies. (1)(i) The Secretary reim-
burses the guaranty agency for its
losses on bankruptcy claims paid to
lenders after—

(A) A determination by the court
that the loan is dischargeable under 11
U.S.C. 523(a)(8)(B) with respect to a
proceeding initiated under chapter 7 or
chapter 11 begun less than 7 years (ex-
clusive of any applicable suspension of
the repayment period) after the first
payment due date of the loan; or

(B) With respect to any other loan,
after the agency pays the claim to the
lender.

(ii) The guaranty agency shall refund
to the Secretary the full amount of re-
imbursement received from the Sec-
retary on a loan that a lender repur-
chases under this section.

(2) The Secretary pays a death, dis-
ability, bankruptcy, closed school, or
false certification claim in an amount
determined under § 682.402(k)(5) on a
loan held by a guaranty agency after
the agency has paid a default claim to
the lender thereon and received pay-
ment under its reinsurance agreement.
The Secretary reimburses the guaranty
agency only if—

(i) The guaranty agency determines
that the borrower (or the student for
whom a parent obtained a PLUS loan
or each of the co-makers of a PLUS
loan) has died, or the borrower (or each
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of the co-makers of a PLUS loan) has
become totally and permanently dis-
abled since applying for the loan, or
has filed for relief in bankruptcy, in ac-
cordance with the procedures in para-
graphs (b), (c), or (f) of this section, or
the student was unable to complete an
educational program because the
school closed, or the borrower’s eligi-
bility to borrow (or the student’s eligi-
bility in the case of a PLUS loan) was
falsely certified by an eligible school.
For purposes of this paragraph, ref-
erences to the ‘‘lender’’ and ‘‘guaranty
agency’’ in paragraphs (b) through (f)
of this section mean the guaranty
agency and the Secretary respectively;

(ii) In the case of a Stafford, SLS, or
PLUS loan, the guaranty agency deter-
mines that the borrower (or the stu-
dent for whom a parent obtained a
PLUS loan, or each of the co-makers of
a PLUS loan) has died, or the borrower
(or each of the co-makers of a PLUS
loan) has become totally and perma-
nently disabled since applying for the
loan, or has filed the petition for relief
in bankruptcy within 10 years of the
date the borrower entered repayment,
exclusive of periods of deferment or pe-
riods of forbearance granted by the
lender that extended the 10-year max-
imum repayment period, or the bor-
rower (or the student for whom a par-
ent received a PLUS loan) was unable
to complete an educational program
because the school closed, or the bor-
rower’s eligibility to borrow (or the
student’s eligibility in the case of a
PLUS loan) was falsely certified by an
eligible school;

(iii) In the case of a Consolidation
loan, the guaranty agency determines
that the borrower (or each of the co-
makers) has died, is determined to be
totally and permanently disabled under
§ 682.402(c), or has filed the petition for
relief in bankruptcy within the max-
imum repayment period described in
§ 682.209(h)(2), exclusive of periods of
deferment or periods of forbearance
granted by the lender that extended
the maximum repayment period;

(iv) The guaranty agency has not
written off the loan in accordance with
the procedures established by the agen-
cy under § 682.410(b)(6)(x), except for
closed school and false certification
discharges; and

(v) The guaranty agency has exer-
cised due diligence in the collection of
the loan in accordance with the proce-
dures established by the agency under
§ 682.410(b)(6)(x), until the borrower (or
the student for whom a parent ob-
tained a PLUS loan, or each of the co-
makers of a PLUS loan) has died, or
the borrower (or each of the co-makers
of a PLUS loan) has become totally
and permanently disabled or filed a
Chapter 12 or Chapter 13 petition, or
had the loan discharged in bankruptcy,
or for closed school and false certifi-
cation claims, the guaranty agency re-
ceives a request for discharge from the
borrower or another party.

(3) [Reserved]
(4) Within 30 days of receiving reim-

bursement for a closed school or false
certification claim, the guaranty agen-
cy shall pay—

(i) The borrower an amount equal to
the amount paid on the loan by or on
behalf of the borrower, less any school
tuition refunds or payments received
by the holder, guaranty agency, or the
borrower from a tuition recovery fund,
performance bond, or other third-party
source; or

(ii) The amount determined under
paragraph (h)(2)(iv) of this section to
the holder of the borrower’s Consolida-
tion Loan.

(5) The Secretary pays the guaranty
agency a percentage of the outstanding
principal and interest that is equal to
the complement of the reinsurance per-
centage paid on the loan. This interest
includes interest that accrues during—

(i) For death, disability, or bank-
ruptcy claims, the shorter of 60 days or
the period from the date the guaranty
agency determines that the borrower
(or the student for whom a parent ob-
tained a PLUS loan, or each of the co-
makers of a PLUS loan) died, became
totally and permanently disabled, or
filed a petition for relief in bankruptcy
until the Secretary authorizes pay-
ment; or

(ii) For closed school or false certifi-
cation claims, the period from the date
on which the guaranty agency received
payment from the Secretary on a de-
fault claim to the date on which the
Secretary authorizes payment of the
closed school or false certification
claim.
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(l) Payments received after the Sec-
retary’s payment of a death, disability,
closed school, false certification, or bank-
ruptcy claim.

(1) If the guaranty agency receives
any payments from or on behalf of the
borrower on or attributable to a loan
that has been discharged in bankruptcy
on which the Secretary previously paid
a bankruptcy claim, the guaranty
agency shall return 100 percent of these
payments to the sender. The guaranty
agency shall promptly return, to the
sender, any payment on a cancelled or
discharged loan made by the sender
and received after the Secretary pays a
closed school or false certification
claim. At the same time that the agen-
cy returns the payment, it shall notify
the borrower that there is no obliga-
tion to repay a loan discharged on the
basis of death, disability, bankruptcy,
false certification, or closing of the
school.

(2) The guaranty agency shall remit
to the Secretary all payments received
from a tuition recovery fund, perform-
ance bond, or other third party with re-
spect to a loan on which the Secretary
previously paid a closed school or false
certification claim.

(3) If the guaranty agency has re-
turned a payment to the borrower, or
the borrower’s representative, with the
notice described in paragraph (l)(2) of
this section, and the borrower (or rep-
resentative) continues to send pay-
ments to the guaranty agency, the
agency shall remit all of those pay-
ments to the Secretary.

(m) Applicable suspension of the repay-
ment period. For purposes of this sec-
tion and 11 U.S.C. 523(a)(8)(A) with re-
spect to loans guaranteed under the
FFEL Program, an applicable suspen-
sion of the repayment period—

(1) Includes any period during which
the lender does not require the bor-
rower to make a payment on the loan.

(2) Begins on the date on which the
borrower qualifies for the requested
deferment as provided in §682.210(a)(5)
or the lender grants the requested for-
bearance;

(3) Closes on the later of the date on
which—

(i) The condition for which the re-
quested deferment or forbearance was
received ends; or

(ii) The lender receives notice of the
end of the condition for which the re-
quested deferment or forbearance was
received, if the condition ended earlier
than represented by the borrower at
the time of the request and the bor-
rower did not notify timely the lender
of the date on which the condition ac-
tually ended;

(4) Includes the period between the
end of the borrower’s grace period and
the first payment due date established
by the lender in the case of a borrower
who entered repayment without the
knowledge of the lender;

(5) Includes the period between the
filing of the petition for relief and the
date on which the proceeding is com-
pleted or dismissed, unless payments
have been made during that period in
amounts sufficient to meet the amount
owed under the repayment schedule in
effect when the petition was filed.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22477, Apr. 29,
1994; 59 FR 29543, June 8, 1994; 59 FR 61216,
Nov. 29, 1994; 59 FR 61428, Nov. 30, 1994; 60 FR
61757, Dec. 1, 1995; 62 FR 63434, Nov. 28, 1997;
64 FR 18979, Apr. 16, 1999]

§ 682.403 Federal advances for claim
payments.

(a) The Secretary makes an advance
to a guaranty agency that has a rein-
surance agreement. The advance may
be used only to pay guarantee claims.
The Secretary makes an advance to—

(1) A State guaranty agency; or
(2) 1 or more private nonprofit guar-

antee agencies in a State if, during a
fiscal year—

(i) The State does not have a guar-
anty agency program;

(ii) The Secretary consults the chief
executive officer of the State and finds
it unlikely that the State will have a
program for that year; and

(iii) Each private nonprofit guaranty
agency—

(A) Agrees to establish at least 1 of-
fice in the State with sufficient staff to
handle written and telephone inquiries
from students, eligible lenders, and
other persons in the State;
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(B) Agrees to encourage maximum
commercial lender participation within
the State and to conduct periodic visits
to at least the major lenders within the
State;

(C) Agrees that the benefit of its loan
guarantees will not be denied to stu-
dents because of their choice of schools
or lack of need; and

(D) Certifies that it is not an institu-
tion of higher education and that it
does not have any substantial affili-
ation with an institution of higher edu-
cation.

(b) A guaranty agency shall apply to
the Secretary in order to receive an
initial advance.

(c)(1) An advance may be made to a
new guaranty agency for each of five
consecutive calendar years. A new
agency is an agency that entered into a
basic agreement on or after October 12,
1976, or that was not actively carrying
on a loan guarantee program on or be-
fore October 12, 1976.

(2)(i) A guaranty agency may request
that the initial advance be made on a
specified date. The Secretary pays sub-
sequent advances on the same day that
the initial advance was made for each
of the four succeeding calendar years.

(ii) An additional advance may be
made to a private nonprofit guaranty
agency only if the agency continues to
qualify under paragraph (a) of this sec-
tion.

(d) The Secretary makes an advance
to a guaranty agency—

(1) On terms and conditions specified
in an agreement between the Secretary
and the guaranty agency;

(2) To ensure that the agency will
fulfill its lender-of-last resort obliga-
tion; and

(3) To meet the agency’s immediate
cash needs and to ensure the uninter-
rupted payment of claims when the
Secretary has terminated the agency’s
agreement and assumed its functions.

(e) In the case of a private nonprofit
guaranty agency, the repayment of ad-
vances is determined separately for
each State for which the agency has re-
ceived in advance under this section, in
accordance with section 422(c)(4) of the
Act.

(f) A guaranty agency shall return
advances provided under this section in

accordance with the provisions of sec-
tion 422 of the Act.

(Authority: 20 U.S.C. 1072, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§ 682.404 Federal reinsurance agree-
ment.

(a) General. (1)(i) The Secretary may
enter into a reinsurance agreement
with a guaranty agency that has a
basic program agreement. Except as
provided in paragraph (b) of this sec-
tion, under a reinsurance agreement
the Secretary reimburses the guaranty
agency for 98 percent of its losses on
default claim payments to lenders.

(ii) Notwithstanding paragraph
(a)(1)(i) of this section, the Secretary
reimburses a guaranty agency for 100
percent of its losses on default claim
payments—

(A) For loans made prior to October
1, 1993;

(B) For loans made under an ap-
proved lender-of-last-resort program;

(C) For loans transferred under a
plan approved by the Secretary from
an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(D) For a guaranty agency that en-
tered into a basic program agreement
under section 428(b) of the Act after
September 30, 1976, or was not actively
carrying on a loan guarantee program
covered by a basic program agreement
on October 1, 1976 for five consecutive
fiscal years beginning with the first
year of its operation.

(2) For purposes of this section—
(i) Losses means the amount of un-

paid principal and accrued interest the
agency paid on a default claim filed by
a lender on a reinsured loan, minus
payments made by or on behalf of the
borrower after default but before the
Secretary reimburses the agency;

(ii) Preclaims assistance means collec-
tion assistance made available to the
lender by the guaranty agency no later
than the 90th day of delinquency. This
assistance must include collection ac-
tivities that are at least as forceful as
the level of preclaims assistance per-
formed by the guaranty agency as of
October 16, 1990, and involves the initi-
ation by the guaranty agency of at
least 3 collection activities, one of
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which is a letter designed to encourage
the borrower to begin or resume repay-
ment. As part of their preclaims assist-
ance, guaranty agencies must provide
counseling and consumer information
(in written or other format) to the bor-
rower by the 10th working day after
the agency receives the lender’s re-
quest for preclaims assistance inform-
ing the borrower of all of the bor-
rower’s options to avoid default, in-
cluding the availability of consoli-
dating delinquent loans under the
FFEL Program or the Federal Direct
Consolidation Loan Program.

(iii) Supplemental preclaims assistance
means collection assistance provided
to the lender by the guaranty agency
that involves the initiation by the
agency of at least two collection ac-
tivities designed to encourage the bor-
rower to begin or resume payment that
is begun on or after the 120th day of de-
linquency.

(3)(i) If an account has been subject
to supplemental preclaims assistance
and is not submitted as a default claim
by the lender to the guaranty agency
by the 150th day after the loan becomes
120 days delinquent, the Secretary will
pay the guaranty agency an amount
equal to one percent of the total un-
paid principal and accrued interest on
the loan as of the date the lender
transmits its request to the guaranty
agency.

(ii) If a guaranty agency contracts
with an outside entity to perform any
supplemental preclaims assistance ac-
tivity, that entity may not—

(A) Hold or service the loan;
(B) Own, control, or share common

ownership with the holder or servicer
of the loan; or

(C) Hold a contract with the agency
to perform collection services on the
loan in the event of default.

(iii) For purposes of paragraph
(a)(3)(i) of this section, an ‘‘account’’
includes 1 or more FFEL programs
loans that were—

(A) Made to the same borrower;
(B) Held by the same lender;
(C) Guaranteed by the same guaranty

agency;
(D) Subject to preclaims assistance

by the same agency; and
(E) Covered by the same supple-

mental preclaims assistance request.

(4) A guaranty agency’s loss on a loan
that was outstanding when a reinsur-
ance agreement was executed is cov-
ered by the reinsurance agreement
only if the default on the loan occurs
after the effective date of the agree-
ment.

(5) If a lender has requested
preclaims assistance as described in
paragraph (a)(2)(ii) of this section upon
request of the school, the agency shall
notify the school for attendance at
which the borrower received the loan of
the lender’s request by providing the
school with a copy of that request, or
by other means.

(b) Reinsurance rate. (1) If the total of
reinsurance claims paid by the Sec-
retary to a guaranty agency during any
fiscal year reaches 5 percent of the
amount of loans in repayment at the
end of the preceding fiscal year, the
Secretary’s reinsurance payment on a
default claim subsequently paid by the
guaranty agency during that fiscal
year equals—

(i) 90 percent of its losses for loans
made before October 1, 1993 or trans-
ferred under a plan approved by the
Secretary from an insolvent guaranty
agency or a guaranty agency that
withdraws its participation in the
FFEL Program; or

(ii) 88 percent of its losses for loans
made on or after October 1, 1993.

(2) If the total of reinsurance claims
paid by the Secretary to a guaranty
agency during any fiscal year reaches 9
percent of the amount of loans in re-
payment at the end of the preceding
fiscal year, the Secretary’s reinsurance
payment on a default claim subse-
quently paid by the guaranty agency
during that fiscal year equals—

(i) 80 percent of its losses for loans
made before October 1, 1993 or trans-
ferred under a plan approved by the
Secretary from an insolvent guaranty
agency or a guaranty agency that
withdraws its participation in the
FFEL Program; or

(ii) 78 percent of its losses for loans
made on or after October 1, 1993.

(3) For purposes of this section, the
total of reinsurance claims paid by the
Secretary to a guaranty agency during
any fiscal year does not include
amounts paid on claims by the guar-
anty agency—
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(i) On loans considered in default
under § 682.412(e);

(ii) Under a policy established by the
agency that is consistent with
§ 682.509(a)(1); or

(iii) That were filed by lenders at the
direction of the Secretary;

(iv) On loans made under a guaranty
agency’s approved lender-of-last-resort
program.

(4) For purposes of this section,
amount of loans in repayment means—

(i) The sum of—
(A) The original principal amount of

all loans guaranteed by the agency;
and

(B) The original principal amount of
any loans on which the guarantee was
transferred to the agency from another
agency;

(ii) Minus the original principal
amount of all loans on which—

(A) The loan guarantee was canceled;
(B) The loan guarantee was trans-

ferred to another agency;
(C) The borrower has not yet reached

the repayment period;
(D) Payment in full has been made by

the borrower;
(E) The borrower was in deferment

status at the time repayment was
scheduled to begin and remains in
deferment status;

(F) Reinsurance coverage has been
lost and cannot be regained; and

(G) The agency paid claims, exclud-
ing the amount of those claims—

(1) Paid under § 682.412(e);
(2) Paid under a policy established by

the agency that is consistent with
§ 682.509(a)(1); or

(3) Paid at the direction of the Sec-
retary.

(c) Submission of reinsurance rate base
data. The guaranty agency shall sub-
mit to the Secretary the quarterly re-
port required by the Secretary for the
previous quarter ending September 30
containing complete and accurate data
in order for the Secretary to calculate
the amount of loans in repayment at
the end of the preceding fiscal year.
The Secretary does not pay a reinsur-
ance claim to the guaranty agency
after the date the guarterly report is
due until the quaranty agency submits
a complete and accurate report.

(d) Reinsurance fee. (1) Except for
loans made under § 682.209(e), (f) and

(h), and all loans guaranteed on or
after October 1, 1993, a guaranty agen-
cy shall pay to the Secretary during
each fiscal year in quarterly install-
ments a reinsurance fee equal to—

(i) 0.25 percent of the total principal
amount of the Stafford, SLS, and
PLUS loans on which guarantees were
issued by that agency during that fis-
cal year; or

(ii) 0.5 percent of the total principal
amount of the Stafford, SLS, and
PLUS loans on which guarantees were
issued by that agency during that fis-
cal year if the agency’s reinsurance
claims paid reach the amount de-
scribed in paragraph (b)(1) of this sec-
tion at any time during that fiscal
year.

(2) The agency that is the original
guarantor of a loan shall pay the rein-
surance fee to the Secretary even if the
guaranty agency transfers its guar-
antee obligation on the loan to another
guaranty agency.

(3) The guaranty agency shall pay
the reinsurance fee required by para-
graph (d)(1) of this section due the Sec-
retary for each calendar quarter ending
March 31, June 30, September 30, and
December 31, within 90 days after the
end of the applicable quarter or within
30 days after receiving written notice
from the Secretary that the fees are
due, whichever is earlier.

(e) Initiation or extension of agree-
ments. In deciding whether to enter
into or extend a reinsurance agree-
ment, or, if an agreement has been ter-
minated, whether to enter into a new
agreement, the Secretary considers the
adequacy of—

(1) Efforts by the guaranty agency
and the lenders to which it provides
guarantees to collect outstanding loans
as required by § 682.410(b) (6) or (7), and
§ 682.411;

(2) Efforts by the guaranty agency to
make FFEL loans available to all eligi-
ble borrowers; and

(3) Other relevant aspects of the
guaranty agency’s program operations.

(f) Application of borrower payments. A
payment made to a guaranty agency by
a borrower on a defaulted loan must be
applied first to the collection costs in-
curred to collect that amount and then
to other incidental charges, such as
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late charges, then to accrued interest
and then to principal.

(g) Federal share of borrower payments.
(1) If a borrower makes payments on a
loan after the Secretary has paid a re-
insurance claim on that loan, the agen-
cy shall pay to the Secretary the Sec-
retary’s equitable share of those pay-
ments.

(2) For purposes of this section, the
Secretary’s equitable share means that
portion of borrower payments that re-
mains after the agency has deducted—

(i) An amount equal to the com-
plement of the reinsurance percentage
that was in effect when the reinsurance
payment was made by the Secretary;
and

(ii) 27 percent of borrower payments.
(3) Unless the Secretary approves

otherwise, the guaranty agency shall
pay to the Secretary the Secretary’s
equitable share of borrower payments
within 45 days of its receipt of the pay-
ments.

(h) Nondiscrimination. (1) A guaranty
agency may not engage in any pattern
or practice that results in a denial of a
borrower’s access to FFEL loans be-
cause of the borrower’s race, sex, color,
religion, national origin, age, handi-
capped status, income, attendance at a
particular participating school within
any State served by the guaranty agen-
cy, length of the borrower’s edu-
cational program, or the borrower’s
academic year in school.

(2) For purposes of this section a
guaranty agency is deemed to be serv-
ing a State if it guarantees a loan that
is—

(i) Made by a lender located in a
State not served by the agency;

(ii) Made to a borrower who is a resi-
dent of a State not served by the agen-
cy; and

(iii) Made for attendance at a school
located in the State.

(i) Other terms. The reinsurance
agreement contains other terms and
conditions that the Secretary finds
necessary to—

(1) Promote the purposes of the
FFEL programs and to protect the
United States from unreasonable risks
of loss;

(2) Ensure proper and efficient ad-
ministration of the loan guarantee pro-
gram; and

(3) Ensure that due diligence will be
exercised in the collection of loans.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 61429, Nov. 30, 1994; 60 FR 31411,
June 15, 1995; 61 FR 60486, Nov. 27, 1996; 64 FR
18980, Apr. 16, 1999]

§ 682.405 Loan rehabilitation agree-
ment.

(a) General. (1) A guaranty agency
that has a basic program agreement
must enter into a loan rehabilitation
agreement with the Secretary. The
guaranty agency must establish a loan
rehabilitation program for all bor-
rowers with an enforceable promissory
note for the purpose of rehabilitating
defaulted loans so that the loan may be
purchased, if practicable, by an eligible
lender and removed from default sta-
tus.

(2) A loan is considered to be reha-
bilitated only after the borrower has
made one voluntary reasonable and af-
fordable full payment each month and
the payment is received by a guaranty
agency or its agent within 15 days of
the scheduled due date for 12 consecu-
tive months in accordance with this
section, and the loan has been sold to
an eligible lender.

(3) After the loan has been rehabili-
tated, the borrower regains all benefits
of the program, including any remain-
ing deferment eligibility under section
428(b)(1)(M) of the Act, from the date of
the rehabilitation.

(4) A borrower who wishes to reha-
bilitate a loan on which a judgment
has been entered must sign a new
promissory note prior to the sale of the
loan to an eligible lender.

(b) Terms of agreement. In the loan re-
habilitation agreement, the guaranty
agency agrees to ensure that its loan
rehabilitation program meets the fol-
lowing requirements at all times:

(1) A borrower may request the reha-
bilitation of the borrower’s defaulted
FFEL loan held by the guaranty agen-
cy. The borrower must make one on-
time voluntary full payment each
month for 12 consecutive months to be
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eligible to have the defaulted loans re-
habilitated. For purposes of this sec-
tion, ‘‘full payment’’ means a reason-
able and affordable payment agreed to
by the borrower and the agency. The
required amount of such monthly pay-
ment may be no more than is reason-
able and affordable based upon the bor-
rower’s total financial circumstances.
Voluntary payments are those made di-
rectly by the borrower regardless of
whether there is a judgment against
the borrower, and do not include pay-
ments obtained by income tax off-set,
garnishment, or income or asset execu-
tion. A guaranty agency must attempt
to secure a lender to purchase the loan
at the end of the twelve-(12-)month
payment period.

(i) For purposes of this section, the
determination of reasonable and af-
fordable must—

(A) Include a consideration of the
borrower’s and spouse’s disposable in-
come and reasonable and necessary ex-
penses including, but not limited to,
housing, utilities, food, medical costs,
work-related expenses, dependent care
costs and other Title IV repayment;

(B) Not be a required minimum pay-
ment amount, e.g. $50, if the agency de-
termines that a smaller amount is rea-
sonable and affordable based on the
borrower’s total financial cir-
cumstances. The agency must include
documentation in the borrower’s file of
the basis for the determination if the
monthly reasonable and affordable pay-
ment established under this section is
less than $50.00 or the monthly accrued
interest on the loan, whichever is
greater. However, $50.00 may not be the
minimum payment for a borrower if
the agency determines that a smaller
amount is reasonable and affordable;
and

(C) Be based on the documentation
provided by the borrower or other
sources including, but not be limited
to—

(1) Evidence of current income (e.g.,
proof of welfare benefits, Social Secu-
rity benefits, child support, veterans’
benefits, Supplemental Security In-
come, Workmen’s Compensation, two
most recent pay stubs, most recent
copy of U.S. income tax return, State
Department of Labor reports);

(2) Evidence of current expenses (e.g.,
a copy of the borrower’s monthly
household budget, on a form provided
by the guaranty agency); and

(3) A statement of the unpaid balance
on all FFEL loans held by other hold-
ers.

(ii) The agency must include any
payment made under § 682.401(b)(4) in
determining whether the 12 consecu-
tive payments required under para-
graph (b)(1) of this section have been
made.

(iii) A borrower may request that the
monthly payment amount be adjusted
due to a change in the borrower’s total
financial circumstances only upon pro-
viding the documentation specified in
paragraph (b)(1)(i)(C) of this section.

(iv) A guaranty agency must provide
the borrower with a written statement
confirming the borrower’s reasonable
and affordable payment amount, as de-
termined by the agency, and explaining
any other terms and conditions appli-
cable to the required series of pay-
ments that must be made before a bor-
rower’s account can be considered for
repurchase by an eligible lender. The
statement must inform borrowers of
the effects of having their loans reha-
bilitated (e.g. credit clearing, possi-
bility of increased monthly payments).
The statement must inform the bor-
rower of the amount of the collection
costs to be added to the unpaid prin-
cipal at the time of the sale. The col-
lection costs may not exceed 18.5 per-
cent of the unpaid principal and ac-
crued interest at the time of the sale.

(v) A guaranty agency must provide
the borrower with an opportunity to
object to terms of the rehabilitation of
the borrower’s defaulted loan.

(2) The guaranty agency must report
to all national credit bureaus within 90
days of the date the loan was rehabili-
tated that the loan is no longer in a de-
fault status.

(3) An eligible lender purchasing a re-
habilitated loan must establish a re-
payment schedule that meets the same
requirements that are applicable to
other FFEL Program loans made under
the same loan type and provides for the
borrower to make monthly payments
at least as great as the average of the
12 consecutive monthly payments re-
ceived by the guaranty agency. For the
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purposes of the maximum loan repay-
ment period, the lender must treat the
first payment made under the 12 con-
secutive payments as the first payment
under the applicable maximum repay-
ment term, as defined under sections
682.209(a) or (h).

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078–6)

[59 FR 33355, June 28, 1994, as amended at 60
FR 30788, June 12, 1995; 64 FR 18980, Apr. 16,
1999]

§ 682.406 Conditions of reinsurance
coverage.

(a) A guaranty agency is entitled to
reinsurance payments on a loan only
if—

(1) The lender exercised due diligence
in making, disbursing, and servicing
the loan as prescribed by the rules of
the agency;

(2) With respect to the reinsurance
payment on the portion of a loan rep-
resented by a single disbursement of
loan proceeds—

(i) The check for the disbursement
was cashed within 120 days after dis-
bursement; or

(ii) The proceeds of the disbursement
made by electronic funds transfer or
master check in accordance with
§ 682.207(b)(1)(ii) (B) and (C) have been
released from the restricted account
maintained by the school within 120
days after disbursement;

(3) The lender provided an accurate
collection history and an accurate pay-
ment history to the guaranty agency
with the default claim filed on the loan
showing that the lender exercised due
diligence in collecting the loan
through collection efforts meeting the
requirements of § 682.411, including col-
lection efforts against each endorser;

(4) The loan was in default before the
agency paid a default claim filed there-
on;

(5) The lender filed a default claim
thereon with the guaranty agency
within 90 days of default;

(6) The lender resubmitted a properly
documented default claim to the guar-
anty agency not later than 60 days
from the date the agency had returned
that claim due solely to inadequate
documentation, except that interest
accruing beyond the 30th day after the

date the guaranty agency returned the
claim is not reinsured unless the lender
files a claim for loss on the loan with
the guarantor together with all re-
quired documentation, prior to the 30th
day;

(7) The lender satisfied all conditions
of guarantee coverage set by the agen-
cy, unless the agency reinstated guar-
antee coverage on the loan following
the lender’s failure to satisfy such a
condition pursuant to written policies
and procedures established by the
agency;

(8) The agency paid or returned to
the lender for additional documenta-
tion a default claim thereon filed by
the lender within 90 days of the date
the lender filed the claim or, if applica-
ble, the additional documentation, ex-
cept that interest accruing beyond the
60th day after the date the lender origi-
nally filed the claim is not reinsured;

(9) The agency submitted a request
for the payment on a form required by
the Secretary no later than 45 days fol-
lowing payment of a default claim to
the lender;

(10) The loan was legally enforceable
by the lender when the agency paid a
claim on the loan to the lender;

(11) The agency exercised due dili-
gence in collection of the loan in ac-
cordance with § 682.410(b)(6) or (7);

(12) The agency and the lender, if ap-
plicable, complied with all other Fed-
eral requirements with respect to the
loan including—

(i) Payment of origination fees;
(ii) For Consolidation loans disbursed

on or after October 1, 1993, payment, on
a monthly basis, of an interest pay-
ment rebate fee calculated on an an-
nual basis and equal to 1.05 percent of
the unpaid principal and accrued inter-
est on the loan;

(iii) Compliance with all preclaims
assistance requirements in
§ 682.404(a)(2)(ii).

(13) The agency assigns the loan to
the Secretary, if so directed, in accord-
ance with the requirements of § 682.409;
and

(14) The guaranty agency certifies to
the Secretary that diligent attempts
have been made by the lender and the
guaranty agency under § 682.411(g) to
locate the borrower through the use of
reasonable skip-tracing techniques.
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(b) Notwithstanding paragraph (a) of
this section, the Secretary may waive
his right to refuse to make or require
repayment of a reinsurance payment if,
in the Secretary’s judgment, the best
interests of the United States so re-
quire. The Secretary’s waiver policy
for violations of paragraph (a)(3) or
(a)(5) of this section is set forth in ap-
pendix D to this part.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 33356, June 28, 1994; 59 FR 61429,
Nov. 30, 1994; 61 FR 60486, Nov. 27, 1996; 64 FR
18980, Apr. 16, 1999]

§ 682.407 [Reserved]

§ 682.408 Loan disbursement through
an escrow agent.

(a) General. (1) A guaranty agency or
an eligible lender may act as an escrow
agent for the purpose of receiving Staf-
ford and PLUS loan proceeds disbursed
by an eligible lender other than a
school, State lender, or a State agency
or instrumentality, and transmitting
those proceeds to the borrower’s school
if the lender and the escrow agent have
entered into a written agreement for
this purpose.

(2) The agreement must provide
that—

(i) The lender may make payments
into an escrow account that is adminis-
tered by the escrow agent in accord-
ance with the requirements of para-
graph (c) of this section and
§ 682.207(b)(1)(iv);

(ii) The lender shall promptly notify
the borrower’s school when funds are
escrowed for the borrower; and

(iii) The escrow agent is authorized
to—

(A) Transmit the proceeds according
to the note evidencing the loan;

(B) Commingle the proceeds of the
loans paid to it pursuant to an escrow
agreement;

(C) Invest the loan proceeds only in
obligations of the Federal Government
or obligations that are insured or guar-
anteed by the Federal Government; and

(D) Retain for its own use interest or
other earnings on those investments.

(b) Disbursement by the lender. Subject
to § 682.207(b)(1)(iii), the lender may dis-
burse the loan proceeds to the escrow
agent using any method agreed to by
the escrow agent and the lender.

(c) Transmittal of FFEL loan proceeds
by the escrow agent. (1) The escrow
agent shall transmit Stafford and SLS
loan proceeds received from a lender
under this section to a school in ac-
cordance with the requirements of
§ 682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(2) The escrow agent shall transmit
PLUS loan proceeds received from a
lender under this section to a borrower
in accordance with the requirements of
§ 682.207(b)(1) (ii) and (iv) not later than
21 days after the agent receives the
funds from the lender.

(d) Return of untransmitted proceeds.
The escrow agent shall return any
untransmitted proceeds of a loan to the
lender within 15 working days after re-
ceiving information indicating that the
student has not enrolled, or has ceased
to be enrolled on at least a half-time
basis, for the period of enrollment for
which the loan was intended.

(Authority: 20 U.S.C. 1078, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§ 682.409 Mandatory assignment by
guaranty agencies of defaulted
loans to the Secretary.

(a)(1) If the Secretary determines
that action is necessary to protect the
Federal fiscal interest, the Secretary
will direct a guaranty agency to
promptly assign to the Secretary any
loan held by the agency on which the
agency has received payment under
§ 682.402(f), 682.402(k), or 682.404. An or-
derly transition from the FFEL pro-
gram to the Federal Direct Student
Loan (FDSL) Program and the collec-
tion of unpaid loans owed by Federal
employees by Federal salary offset are,
among other things, deemed to be in
the Federal fiscal interest. Unless the
Secretary notifies an agency, in writ-
ing, that other loans must be assigned
to the Secretary, an agency must as-
sign any loan that meets all of the fol-
lowing criteria as of April 15 of each
year:
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(i) The unpaid principal balance is at
least $100.

(ii) For each of the two fiscal years
following the fiscal year in which these
regulations are effective, the loan, and
any other loans held by the agency for
that borrower, have been held by the
agency for at least four years; for any
subsequent fiscal year such loan must
have been held by the agency for at
least five years.

(iii) A payment has not been received
on the loan in the last year.

(iv) A judgment has not been entered
on the loan against the borrower.

(2) If the agency fails to meet a fiscal
year recovery rate standard under
paragraph (a)(2)(ii) of this section for a
loan type, and the Secretary deter-
mines that additional assignments are
necessary to protect the Federal fiscal
interest, the Secretary may require the
agency to assign in addition to those
loans described in paragraph (a)(1) of
this section, loans in amounts needed
to satisfy the requirements of para-
graph (a)(2)(iii) or (a)(3)(i) of this sec-
tion.

(i) Calculation of fiscal year loan type
recovery rate. A fiscal year loan type re-
covery rate for an agency is deter-
mined by dividing the amount col-
lected on defaulted loans, including
collections by Federal Income Tax Re-
fund Offset, for each loan program (i.e.,
the Stafford, PLUS, SLS, and Consoli-
dation loan programs) by the agency
for loans of that program (including
payments received by the agency on
loans under § 682.401(b)(4) and § 682.409
and the amounts of any loans pur-
chased from the guaranty agency by an
eligible lender) during the most recent
fiscal year for which data are available
by the total of principal and interest
owed to an agency on defaulted loans
for each loan program at the beginning
of the same fiscal year, less accounts
permanently assigned to the Secretary
through the most recent fiscal year.

(ii) Fiscal year loan type recovery rates
standards. (A) If, in each of the two fis-
cal years following the fiscal year in
which these regulations are effective,
the fiscal year loan type recovery rate
for a loan program for an agency is
below 80 percent of the average recov-
ery rate of all active guaranty agencies
in each of the same two fiscal years for

that program type, and the Secretary
determines that additional assign-
ments are necessary to protect the
Federal fiscal interest, the Secretary
may require the agency to make addi-
tional assignments in accordance with
paragraph (a)(2)(iii) of this section.

(B) In any subsequent fiscal year the
loan type recovery rate standard for a
loan program must be 90 percent of the
average recovery rate of all active
guaranty agencies.

(iii) Non-achievement of loan type re-
covery rate standards.

(A) Unless the Secretary determines
under paragraph (a)(2)(iv) of this sec-
tion that protection of the Federal fis-
cal interest requires that a lesser
amount be assigned, upon notice from
the Secretary, an agency with a fiscal
year loan type recovery rate described
in paragraph (a)(2)(ii) of this section
must promptly assign to the Secretary
a sufficient amount of defaulted loans,
in addition to loans to be assigned in
accordance with paragraph (a)(1) of
this section, to cause the fiscal year
loan type recovery rate of the agency
that fiscal year to equal or exceed the
average rate of all agencies described
in paragraph (a)(2)(ii) of this section
when recalculated to exclude from the
denominator of the agency’s fiscal year
loan type recovery rate the amount of
these additional loans.

(B) The Secretary, in consultation
with the guaranty agency, may require
the amount of loans to be assigned
under paragraph (a)(2) of this section
to include particular categories of
loans that share characteristics that
make the performance of the agency
fall below the appropriate percentage
of the loan type recovery rate as de-
scribed in paragraph (a)(2)(ii) of this
section.

(iv) Calculation of loan type recovery
rate standards. The Secretary, within 30
days after the date for submission of
the second quarterly report from all
agencies, makes available to all agen-
cies a mid-year report, showing the re-
covery rate for each agency and the av-
erage recovery rate of all active guar-
anty agencies for each loan type. In ad-
dition, the Secretary, within 120 days
after the beginning of each fiscal year,
makes available a final report showing
those rates and the average rate for
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each loan type for the preceding fiscal
year.

(3)(i) Determination that the protection
of the Federal fiscal interest requires as-
signments. Upon petition by an agency
submitted within 45 days of the notice
required by paragraph (a)(2)(iii)(A) of
this section, the Secretary may deter-
mine that protection of the Federal fis-
cal interest does not require assign-
ment of all loans described in para-
graph (a)(1) of this section or of loans
in the full amount described in para-
graph (a)(2)(iii) of this section only
after review of the agency’s petition. In
making this determination, the Sec-
retary considers all relevant informa-
tion available to him (including any in-
formation and documentation obtained
by the Secretary in reviews of the
agency or submitted to the Secretary
by the agency) as follows:

(A) For each of the two fiscal years
following the fiscal year in which these
regulations are effective, the Secretary
considers information presented by an
agency with a fiscal year loan type re-
covery rate above the average rate of
all active agencies to demonstrate that
the protection of the Federal fiscal in-
terest will be served if any amounts of
loans of the loan type required to be
assigned to the Secretary under para-
graph (a)(1) of this section are retained
by that agency. For any subsequent fis-
cal year, the Secretary considers infor-
mation presented by an agency with a
fiscal year recovery rate 10 percent
above the average rate of all active
agencies.

(B) The Secretary considers informa-
tion presented by an agency that is re-
quired to assign loans under paragraph
(a)(2) of this section to demonstrate
that the protection of the Federal fis-
cal interest will be served if the agency
demonstrates that its compliance with
§ 682.401(b)(4) and § 682.405 has reduced
substantially its fiscal year loan type
recovery rate or rates or if the agency
is not required to assign amounts of
loans that would otherwise have to be
assigned.

(C) The information provided by an
agency pursuant to paragraphs
(a)(3)(i)(A) and (B) of this section may
include, but is not limited to the fol-
lowing:

(1) The fiscal year loan type recovery
rate within such school sectors as the
Secretary may designate for the agen-
cy, and for all agencies.

(2) The fiscal year loan type recovery
rate for loans for the agency and for all
agencies categorized by age of the
loans as the Secretary may determine.

(3) The performance of the agency,
and all agencies, in default aversion.

(4) The agency’s performance on
judgment enforcement.

(5) The existence and use of any state
or guaranty agency-specific collection
tools.

(6) The agency’s level of compliance
with §§ 682.409 and 682.410(b)(6).

(7) Other factors that may affect loan
repayment such as State or regional
unemployment and natural disasters.

(ii) Denial of an agency’s petition. If
the Secretary does not accept the agen-
cy’s petition, the Secretary provides,
in writing, to the agency the Sec-
retary’s reasons for concluding that
the Federal fiscal interest is best pro-
tected by requiring the assignment.

(b)(1) A guaranty agency that assigns
a defaulted loan to the Secretary under
this section thereby releases all rights
and title to that loan. The Secretary
does not pay the guaranty agency any
compensation for a loan assigned under
this section.

(2) The guaranty agency does not
share in any amounts received by the
Secretary on a loan assigned under this
section, regardless of the reinsurance
percentage paid on the loan or the
agency’s previous collection costs.

(c)(1) A guaranty agency must assign
a loan to the Secretary under this sec-
tion at the time, in the manner, and
with the information and documenta-
tion that the Secretary requires. The
agency must submit this information
and documentation in the form (includ-
ing magnetic media) and format speci-
fied by the Secretary.

(2) The guaranty agency shall exe-
cute an assignment to the United
States of America of all right, title,
and interest in the promissory note or
judgment evidencing a loan assigned
under this section.

(3) If the agency does not provide the
required information and documenta-
tion in the form and format required
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by the Secretary, the Secretary may,
at his option—

(i) Allow the agency to revise the
agency’s submission to include the re-
quired information and documentation
in the specified form and format;

(ii) In the case of an improperly for-
matted computer tape, reformat the
tape and assess the cost of the activity
against the agency;

(iii) Reorganize the material sub-
mitted and assess the cost of that ac-
tivity against the agency; or

(iv) Obtain from other agency records
and add to the agency’s submission any
information from the original submis-
sion, and assess the cost of that activ-
ity against the agency.

(4) For each loan assigned, the agen-
cy shall submit to the Secretary the
following documents associated for
each loan, assembled in the order listed
below:

(i) The promissory note.
(ii) Any documentation of a judg-

ment entered on the loan.
(iii) A written assignment of the loan

or judgment, unless this assignment is
affixed to the promissory note.

(iv) The loan application.
(v) A payment history for the loan,

as described in § 682.414(a)(1)(ii)(C).
(vi) A collection history for the loan,

as described in § 682.414(a)(1)(ii)(D).
(5) The agency may submit certified

copies of required documents in lieu of
originals if no originals exist.

(6) The Secretary may accept the as-
signment of a loan without all of the
documents listed in paragraph (c)(4) of
this section. If directed to do so, the
agency must retain these documents
for submission to the Secretary at
some future date.

(d)(1) If the Secretary determines
that the agency has not submitted a
document or record required by para-
graph (c) of this section, and the Sec-
retary decides to allow the agency an
additional opportunity to submit the
omitted document under paragraph
(c)(3)(i) of this section, the Secretary
notifies the agency and provides a rea-
sonable period of time for the agency
to submit the omitted record or docu-
ment.

(2) If the omitted document is not
submitted within the time specified by
the Secretary, the Secretary deter-

mines whether that omission impairs
the Secretary’s ability to collect the
loan.

(3) If the Secretary determines that
the ability to collect the loan has been
impaired under paragraph (d)(2) of this
section, the Secretary assesses the
agency the amount paid to the agency
under the reinsurance agreement and
accrued interest at the rate applicable
to the borrower under § 682.410(b)(3).

(4) The Secretary reassigns to the
agency that portion of the loan deter-
mined to be unenforceable by the De-
partment.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 33356, June 28,
1994; 60 FR 30788, June 12, 1995; 64 FR 18980,
Apr. 16, 1999]

§ 682.410 Fiscal, administrative, and
enforcement requirements.

(a) Fiscal requirements—(1) Reserve
fund assets. A guaranty agency shall es-
tablish and maintain a reserve fund to
be used solely for its activities as a
guaranty agency under the FFEL Pro-
gram (‘‘guaranty activities’’). The
guaranty agency shall credit to the re-
serve fund—

(i) The total amount of insurance
premiums collected;

(ii) Funds received from a State for
the agency’s guaranty activities, in-
cluding matching funds under section
422(a) of the Act;

(iii) Federal advances obtained under
sections 422(a) and (c) of the Act;

(iv) Federal payments for default,
bankruptcy, death, disability, closed
schools, and false certification claims;

(v) Supplemental preclaims assist-
ance payments;

(vi) Transitional support payments
received under section 458(a) of the
Act;

(vii) Funds collected by the guaranty
agency on FFEL Program loans on
which a claim has been paid;

(viii) Investment earnings on the re-
serve fund; and

(ix) Other funds received by the guar-
anty agency from any source for the
agency’s guaranty activities.
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(2) Uses of reserve fund assets. A guar-
anty agency may not use the assets of
the reserve fund established under
paragraph (a)(1) of this section to pay
costs prohibited under § 682.418, but
shall use the assets of the reserve fund
to pay only—

(i) Insurance claims;
(ii) Costs that are reasonable, as de-

fined under § 682.410(a)(11)(iii), and that
are ordinary and necessary for the
agency to fulfill its responsibilities
under the HEA, including costs of col-
lecting loans, providing preclaims as-
sistance, monitoring enrollment and
repayment status, and carrying out
any other guaranty activities. Those
costs must be—

(A) Allocable to the FFEL Program;
(B) Not higher than the agency would

incur under established policies, regu-
lations, and procedures that apply to
any comparable non-Federal activities
of the guaranty agency;

(C) Not included as a cost or used to
meet cost sharing or matching require-
ments of any other federally supported
activity, except as specifically pro-
vided by Federal law;

(D) Net of all applicable credits; and
(E) Documented in accordance with

applicable legal and accounting stand-
ards;

(iii) Lenders for their participation
in a loan referral service under section
428(e) of the Act;

(iv) The Secretary’s equitable share
of collections;

(v) Federal advances and other funds
owed to the Secretary;

(vi) Reinsurance fees;
(vii) Insurance premiums related to

cancelled loans;
(viii) Borrower refunds, including

those arising out of student or other
borrower claims and defenses;

(ix) (A) The repayment, on or after
December 29, 1993, of amounts credited
under paragraphs (a)(1)(ii) or (a)(1)(ix)
of this section, if the agency provides
the Secretary 30 days prior notice of
the repayment and demonstrates
that—

(1) These amounts were originally re-
ceived by the agency under appropriate
contemporaneous documentation speci-
fying that receipt was on a temporary
basis only;

(2) The objective for which these
amounts were originally received by
the agency has been fully achieved; and

(3) Repayment of these amounts
would not cause the agency to fail to
comply with the minimum reserve lev-
els provided by paragraph (a)(10) of this
section, except that the Secretary
may, for good cause, provide written
permission for a payment that meets
the other requirements of this para-
graph (a)(2)(ix)(A).

(B) The repayment, prior to Decem-
ber 29, 1993, of amounts credited under
paragraphs (a)(1)(ii) or (a)(1)(ix) of this
section, if the agency demonstrates
that—

(1) These amounts were originally re-
ceived by the agency under appropriate
contemporaneous documentation that
receipt was on a temporary basis only;
and

(2) The objective for which these
amounts were originally received by
the agency has been fully achieved.

(x) Any other costs or payments ordi-
nary and necessary to perform func-
tions directly related to the agency’s
responsibilities under the HEA and for
their proper and efficient administra-
tion;

(xi) Notwithstanding any other provi-
sion of this section, any other payment
that was allowed by law or regulation
at the time it was made, if the agency
acted in good faith when it made the
payment or the agency would other-
wise be unfairly prejudiced by the non-
allowability of the payment at a later
time; and

(xii) Any other amounts authorized
or directed by the Secretary.

(3) Accounting basis. Except as ap-
proved by the Secretary, a guaranty
agency shall credit the items listed in
paragraph (a)(1) of this section to its
reserve fund upon their receipt, with-
out any deferral for accounting pur-
poses, and shall deduct the items listed
in paragraph (a)(2) of this section from
its reserve fund upon their payment,
without any accrual for accounting
purposes.

(4) Accounting records. (i) The ac-
counting records of a guaranty agency
must reflect the correct amount of
sources and uses of funds under para-
graph (a) of this section.
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(ii) A guaranty agency may reverse
prior credits to its reserve fund if—

(A) The agency gives the Secretary
prior notice setting forth a detailed
justification for the action;

(B) The Secretary determines that
such credits were made erroneously
and in good faith; and

(C) The Secretary determines that
the action would not unfairly prejudice
other parties.

(iii) A guaranty agency shall correct
any other errors in its accounting or
reporting as soon as practicable after
the errors become known to the agen-
cy.

(iv) If a general reconstruction of a
guaranty agency’s historical account-
ing records is necessary to make a
change under paragraphs (a)(4)(ii) and
(a)(4)(iii) of this section or any other
retroactive change to its accounting
records, the agency may make this re-
construction only upon prior approval
by the Secretary and without any de-
duction from its reserve fund for the
cost of the reconstruction.

(5) Investments. The guaranty agency
shall exercise the level of care required
of a fiduciary charged with the duty of
investing the money of others when it
invests the assets of the reserve fund
described in paragraph (a)(1) of this
section. It may invest these assets only
in low-risk securities, such as obliga-
tions issued or guaranteed by the
United States or a State.

(6) Development of assets. (i) If the
guaranty agency uses in a substantial
way for purposes other than the agen-
cy’s guaranty activities any funds re-
quired to be credited to the reserve
fund under paragraph (a)(1) of this sec-
tion or any assets derived from the re-
serve fund to develop an asset of any
kind and does not in good faith allo-
cate a portion of the cost of developing
and maintaining the developed asset to
funds other than the reserve fund, the
Secretary may require the agency to—

(A) Correct this allocation under
paragraph (a)(4)(iii) of this section; or

(B) Correct the recorded ownership of
the asset under paragraph (a)(4)(iii) of
this section so that—

(1) If, in a transaction with an unre-
lated third party, the agency sells or
otherwise derives revenue from uses of
the asset that are unrelated to the

agency’s guaranty activities, the agen-
cy promptly shall deposit into the re-
serve fund described in paragraph (a)(1)
of this section a percentage of the sale
proceeds or revenue equal to the fair
percentage of the total development
cost of the asset paid with the reserve
fund monies or provided by assets de-
rived from the reserve fund; or

(2) If the agency otherwise converts
the asset, in whole or in part, to a use
unrelated to its guaranty activities,
the agency promptly shall deposit into
the reserve fund described in paragraph
(a)(1) of this section a fair percentage
of the fair market value or, in the case
of a temporary conversion, the rental
value of the portion of the asset em-
ployed for the unrelated use.

(ii) If the agency uses funds or assets
described in paragraph (a)(6)(i) of this
section in the manner described in that
paragraph and makes a cost and main-
tenance allocation erroneously and in
good faith, it shall correct the alloca-
tion under paragraph (a)(4)(iii) of this
section.

(7) Third-party claims. If the guaranty
agency has any claim against any
other party to recover funds or other
assets for the reserve fund, the claim is
the property of the United States.

(8) Related-party transactions. All
transactions between a guaranty agen-
cy and a related organization or other
person that involve funds required to
be credited to the agency’s reserve fund
under paragraph (a)(1) of this section
or assets derived from the reserve fund
must be on terms that are not less ad-
vantageous to the reserve fund than
would have been negotiated on an
arm’s-length basis by unrelated par-
ties.

(9) Scope of definition. The provisions
of this § 682.410(a) define reserve funds
and assets for purposes of sections 422
and 428 of the Act. These provisions do
not, however, affect the Secretary’s au-
thority to use all funds and assets of
the agency pursuant to section
428(c)(9)(F)(vi) of the Act.

(10) Minimum reserve fund level. The
guaranty agency must maintain a cur-
rent minimum reserve level of not less
than—

(i) .5 percent of the amount of loans
outstanding, for the fiscal year of the
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agency that begins in calendar year
1993;

(ii) .7 percent of the amount of loans
outstanding, for the fiscal year of the
agency that begins in calendar year
1994;

(iii) .9 percent of the amount of loans
outstanding, for the fiscal year of the
agency that begins in calendar year
1995; and

(iv) 1.1 percent of the amount of
loans outstanding, for each fiscal year
of the agency that begins on or after
January 1, 1996.

(11) Definitions. For purposes of this
section—

(i) Reserve fund level means—
(A) The total of reserve fund assets

as defined in paragraph (a)(1) of this
section;

(B) Minus the total amount of the re-
serve fund assets used in accordance
with paragraphs (a)(2) and (a)(3) of this
section; and

(ii) Amount of loans outstanding
means—

(A) The sum of—
(1) The original principal amount of

all loans guaranteed by the agency;
and

(2) The original principal amount of
any loans on which the guarantee was
transferred to the agency from another
guarantor, excluding loan guarantees
transferred to another agency pursuant
to a plan of the Secretary in response
to the insolvency of the agency;

(B) Minus the original principal
amount of all loans on which—

(1) The loan guarantee was cancelled;
(2) The loan guarantee was trans-

ferred to another agency;
(3) Payment in full has been made by

the borrower;
(4) Reinsurance coverage has been

lost and cannot be regained; and
(5) The agency paid claims.
(iii) Reasonable cost means a cost

that, in its nature and amount, does
not exceed that which would be in-
curred by a prudent person under the
circumstances prevailing at the time
the decision was made to incur the
cost. The burden of proof is upon the
guaranty agency, as a fiduciary under
its agreements with the Secretary, to
establish that costs are reasonable. In
determining reasonableness of a given
cost, consideration must be given to—

(A) Whether the cost is of a type gen-
erally recognized as ordinary and nec-
essary for the proper and efficient per-
formance and administration of the
guaranty agency’s responsibilities
under the HEA;

(B) The restraints or requirements
imposed by factors such as sound busi-
ness practices, arms-length bargaining,
Federal, State, and other laws and reg-
ulations, and the terms and conditions
of the guaranty agency’s agreements
with the Secretary; and

(C) Market prices of comparable
goods or services.

(b) Administrative requirements—(1)
Independent audits. The guaranty agen-
cy shall arrange for an independent fi-
nancial and compliance audit of the
agency’s FFEL program as follows:

(i) With regard to a guaranty agency
that is an agency of a State govern-
ment, an audit must be conducted in
accordance with 31 U.S.C. 7502 and 34
CFR part 80, appendix G.

(ii) With regard to a guaranty agency
that is a nonprofit organization, an
audit must be conducted in accordance
with OMB Circular A–133, Audits of In-
stitutions of Higher Education and
Other Nonprofit Organizations and 34
CFR 74.61(h)(3). If a nonprofit guaranty
agency meets the criteria in Circular
A–133 to have a program specific audit,
and chooses that option, the program
specific audit must meet the following
requirements:

(A) The audit must examine the
agency’s compliance with the Act, ap-
plicable regulations, and agreements
entered into under this part.

(B) The audit must examine the
agency’s financial management of its
FFEL program activities.

(C) The audit must be conducted in
accordance with the standards for au-
dits issued by the United States Gen-
eral Accounting Office’s (GAO) Govern-
ment Auditing Standards. Procedures
for audits are contained in an audit
guide developed by, and available from,
the Office of the Inspector General of
the Department.

(D) The audit must be conducted an-
nually and must be submitted to the
Secretary within six months of the end
of the audit period. The first audit
must cover the agency’s activities for a
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period that includes July 23, 1992, un-
less the agency is currently submitting
audits on a biennial basis, and the sec-
ond year of its biennial cycle starts on
or before July 23, 1992. Under these cir-
cumstances, the agency shall submit a
biennial audit that includes July 23,
1992 and submit its next audit as an an-
nual audit.

(2) Collection charges. Whether or not
provided for in the borrower’s promis-
sory note and subject to any limitation
on the amount of those costs in that
note, the guaranty agency shall charge
a borrower an amount equal to reason-
able costs incurred by the agency in
collecting a loan on which the agency
has paid a default or bankruptcy claim.
These costs may include, but are not
limited to, all attorney’s fees, collec-
tion agency charges, and court costs.
Except as provided in §§ 682.401(b)(27)
and 682.405(b)(1)(iv), the amount
charged a borrower must equal the
lesser of—

(i) The amount the same borrower
would be charged for the cost of collec-
tion under the formula in 34 CFR 30.60;
or

(ii) The amount the same borrower
would be charged for the cost of collec-
tion if the loan was held by the U.S.
Department of Education.

(3) Interest charged by guaranty agen-
cies. The guaranty agency shall charge
the borrower interest on the amount
owed by the borrower after the capital-
ization required under paragraph (b)(4)
of this section has occurred at a rate
that is the greater of—

(i) The rate established by the terms
of the borrower’s original promissory
note;

(ii) In the case of a loan for which a
judgment has been obtained, the rate
provided for by State law.

(4) Capitalization of unpaid interest.
The guaranty agency shall capitalize
any unpaid interest due the lender
from the borrower at the time the
agency pays a default claim to the
lender.

(5) Credit bureau reports. (i) After the
completion of the procedures in para-
graph (b)(5)(ii) of this section, the
guaranty agency shall, after it has paid
a default claim, report promptly, but
not less than sixty days after comple-
tion of the procedures in paragraph

(b)(6)(iii) of this section, and on a reg-
ular basis, to all national credit bu-
reaus—

(A) The total amount of loans made
to the borrower and the remaining bal-
ance of those loans;

(B) The date of default;
(C) Information concerning collec-

tion of the loan, including the repay-
ment status of the loan;

(D) Any changes or corrections in the
information reported by the agency
that result from information received
after the initial report; and

(E) The date the loan is fully repaid
by or on behalf of the borrower or dis-
charged by reason of the borrower’s
death, bankruptcy, total and perma-
nent disability, or closed school or
false certification.

(ii) The guaranty agency, after it
pays a default claim on a loan but be-
fore it reports the default to a credit
bureau or assesses collection costs
against a borrower, shall, within the
timeframe specified in paragraph
(b)(6)(ii) of this section, provide the
borrower with—

(A) Written notice that meets the re-
quirements of paragraph (b)(5)(vi) of
this section regarding the proposed ac-
tions;

(B) An opportunity to inspect and
copy agency records pertaining to the
loan obligation;

(C) An opportunity for an adminis-
trative review of the legal enforce-
ability or past-due status of the loan
obligation; and

(D) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to the agency.

(iii) The procedures set forth in 34
CFR 30.20–30.33 (administrative offset)
satisfy the requirements of paragraph
(b)(5)(ii) of this section.

(iv)(A) In response to a request sub-
mitted by a borrower, after the dead-
lines established under agency rules,
for access to records, an administrative
review, or for an opportunity to enter
into a repayment agreement, the agen-
cy shall provide the requested relief
but may continue reporting the debt to
credit bureaus until it determines that
the borrower has demonstrated that
the loan obligation is not legally en-
forceable or that alternative repay-
ment arrangements satisfactory to the
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agency have been made with the bor-
rower.

(B) The deadline established by the
agency for requesting administrative
review under paragraph (b)(5)(ii)(C) of
this section must allow the borrower at
least 60 days from the date the notice
described in paragraph (b)(5)(ii)(A) of
this section is sent to request that re-
view.

(v) An agency may not permit an em-
ployee, official, or agent to conduct the
administrative review required under
this paragraph if that individual is—

(A) Employed in an organizational
component of the agency or its agent
that is charged with collection of loan
obligations; or

(B) Compensated on the basis of col-
lections on loan obligations.

(vi) The notice sent by the agency
under paragraph (b)(5)(ii)(A) of this
section must—

(A) Advise the borrower that the
agency has paid a default claim filed
by the lender and has taken assign-
ment of the loan;

(B) Identify the lender that made the
loan and the school for attendance at
which the loan was made;

(C) State the outstanding principal,
accrued interest, and any other charges
then owing on the loan;

(D) Demand that the borrower imme-
diately begin repayment of the loan;

(E) Explain the rate of interest that
will accrue on the loan, that all costs
incurred to collect the loan will be
charged to the borrower, the authority
for assessing these costs, and the man-
ner in which the agency will calculate
the amount of these costs;

(F) Notify the borrower that the
agency will report the default to all na-
tional credit bureaus to the detriment
of the borrower’s credit rating;

(G) Explain the opportunities avail-
able to the borrower under agency
rules to request access to the agency’s
records on the loan, to request an ad-
ministrative review of the legal en-
forceability or past-due status of the
loan, and to reach an agreement on re-
payment terms satisfactory to the
agency to prevent the agency from re-
porting the loan as defaulted to credit
bureaus and provide deadlines and
method for requesting this relief;

(H) Unless the agency uses a separate
notice to advise the borrower regarding
other proposed enforcement actions,
describe specifically any other enforce-
ment action, such as offset against
Federal or state income tax refunds or
wage garnishment that the agency in-
tends to use to collect the debt, and ex-
plain the procedures available to the
borrower prior to those other enforce-
ment actions for access to records, for
an administrative review, or for agree-
ment to alternative repayment terms;

(I) Describe the grounds on which the
borrower may object that the loan obli-
gation as stated in the notice is not a
legally enforceable debt owed by the
borrower;

(J) Describe any appeal rights avail-
able to the borrower from an adverse
decision on administrative review of
the loan obligation;

(K) Describe any right to judicial re-
view of an adverse decision by the
agency regarding the legal enforce-
ability or past-due status of the loan
obligation; and

(L) Describe the collection actions
that the agency may take in the future
if those presently proposed do not re-
sult in repayment of the loan obliga-
tion, including the filing of a lawsuit
against the borrower by the agency and
assignment of the loan to the Sec-
retary for the filing of a lawsuit
against the borrower by the Federal
Government.

(6) Collection efforts on defaulted loans.
(i) A guaranty agency shall engage in
at least the collection activities de-
scribed in paragraphs (b)(6) (iii)
through (xii) of this section on a loan
on which it pays a default claim filed
by a lender, and shall attempt an an-
nual IRS offset on each eligible loan,
except that the agency may engage in
the collection activities described in
paragraph (b)(7) of this section in lieu
of the activities described in para-
graphs (b)(6) (iii) through (vi) of this
section.

If, after initiating wage garnishment
procedures, the agency terminates
those procedures for a particular bor-
rower, the agency shall, within 30 days,
commence collection efforts at least as
forceful as those described in para-
graphs (b)(6) (iii) through (xii) of this
section. The agency’s collection efforts
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shall begin with the same collection
activities as those that immediately
preceded the initiation of garnishment
procedures, or, if no collection activi-
ties had been performed, the agency
shall begin with the activities de-
scribed in paragraph (b)(6)(iii) of this
section, except that the agency may
engage in the collection activities de-
scribed in paragraph (b)(7) of this sec-
tion in lieu of the activities described
in paragraphs (b)(6) (iii) through (vi) of
this section.

(ii)(A) The periods of time set forth
in paragraphs (b)(6)(iii)–(xii) and (b)(7)
of this section refer to the number of
days that elapse from the date the
agency pays a default claim on a loan
or on multiple loans for a borrower.
These periods of time do not include
any periods during which the agency is
engaged in activities related to admin-
istrative wage garnishment, or is re-
ceiving a payment through garnish-
ment at least once every 60 days, or
during which the agency is engaged in
an administrative review of the bor-
rower’s indebtedness on the loan pursu-
ant to a request by the borrower under
paragraph (b)(5)(iv) of this section dur-
ing the period specified for this review
in paragraph (b)(5)(iv)(B). References to
the ‘‘borrower’’ in this paragraph and
paragraph (b)(7) of this section include
all endorsers on a loan.

(B) The agency may institute a civil
suit against the borrower earlier than
the first day of the period described in
paragraph (b)(6)(vii) of this section.
Upon instituting suit, the agency is
not required thereafter to follow the
procedures in paragraphs (b)(6)(iii) or
(b)(7) of this section.

(C) Upon receipt of a payment from a
borrower during a period described in
paragraphs (b)(6)(iii) or (iv) of this sec-
tion, or, in the case of a borrower
whom the agency locates through the
use of a skip-tracing under paragraph
(b)(6)(xii) of this section, the agency is
not required to follow the specific col-
lection efforts described in paragraphs
(b)(6)(iii)–(vii) of this section if the
written notice described in paragraph
(b)(5)(ii) of this section has been sent
but shall diligently attempt to collect
the loan for 60-days following receipt of
the payment or receipt of confirmation
of the borrower’s address as applicable.

If the agency receives no payments
during the 60-day period, the agency
shall resume its use of the collection
efforts described in paragraphs
(b)(6)(iv)–(ix) of this section, treating
the first day after the end of the 60-day
period as the first day of the period de-
scribed in paragraph (b)(6)(iv) of this
section.

(iii) One-45 days: During this period,
the agency shall—

(A) Send to the borrower the written
notice described in paragraph (b)(5)(ii)
of this section, and a written notice
stating that the agency either will ini-
tiate procedures to garnish the bor-
rower’s wages, or institute a civil suit
to compel repayment of the amount
that the borrower owes plus related
collection costs; and

(B) Diligently attempt to contact the
borrower by telephone, as defined in
§ 682.411(1) (with references to ‘‘the
lender’’ understood to mean ‘‘the agen-
cy’’), to demand payment of the loan.

(iv) 46–180 days: During this period
the agency shall—

(A) Engage in at least two diligent
attempts to contact the borrower by
telephone, as defined in § 682.411(1)
(with references to ‘‘the lender’’ under-
stood to mean ‘‘the agency’’) to de-
mand repayment of the loan; and

(B) Send at least three written no-
tices to the borrower forcefully de-
manding that the borrower imme-
diately commence repayment of the
loan, and informing the borrower that
the default has been reported to all na-
tional credit bureaus (if that is the
case) and that the borrower’s credit
rating may thereby have been dam-
aged. The final notice also must indi-
cate that it is the final notice the bor-
rower will receive before the agency
will take more forceful action, includ-
ing the initiation of procedures to gar-
nish the borrower’s wages, or to offset
the borrower’s state and Federal in-
come tax refunds, or instituting a civil
suit to compel repayment of the
amount that the borrower owes plus re-
lated collection costs.

(v) At no point during the periods de-
scribed in paragraphs (b)(6) (iii) and
(iv) of this section may the agency per-
mit the occurrence of a gap in collec-
tion activity of more than 60 days.
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(vi) For purposes of paragraph
(b)(6)(v) of this section, the term gap in
collection activity means, with respect
to a loan, any period—

(A) Beginning on the date that is the
day after—

(1) The date the agency paid a default
claim to the lender thereon;

(2) The day on which the agency re-
ceives the correct address for a bor-
rower who has made no payment in the
preceding 60 days;

(3) The day on which the agency com-
pletes a collection activity as defined
in § 682.411(k) (1) through (3) (with ref-
erences to ‘‘the lender’’ therein under-
stood to mean ‘‘the agency’’); or

(4) The day on which the agency re-
ceived a payment on a loan that re-
mains in default notwithstanding the
payment; and

(B) Ending on the date of the earliest
of —

(1) The day on which the agency re-
ceives the first subsequent payment;

(2) The day on which the agency be-
gins the first subsequent collection ac-
tivity as defined in § 682.411(k) (1), (2),
(3), and (5) (with references to the
‘‘lender’’ understood to mean ‘‘the
agency’’); or

(3) The last day of the period de-
scribed in paragraph (b)(6)(iv) of this
section.

(vii) After 181 days:
(A) Except as provided in paragraph

(b)(6)(vii)(B) of this section, during this
period but not sooner than 30 days
after sending the notice described in
paragraph (b)(5)(vi) of this section, the
agency shall initiate proceedings to
offset the borrower’s state and Federal
income tax refunds and other payments
made by the Federal Government to a
borrower, and shall initiate adminis-
trative wage garnishment proceedings
against the borrower by the 225th day.
If the agency determines that the bor-
rower has insufficient income to sat-
isfy the debt through wage garnish-
ment, but has assets from which the
debt can be satisfied, the agency shall
assign the loan to the Department. The
agency must not file suit to collect a
loan from a borrower unless directed to
do so by the Secretary.

(B) The agency need not initiate ad-
ministrative wage garnishment if the
agency determines and documents in

the borrower’s file that the borrower
does not have sufficient income to sat-
isfy the debt or a substantial portion
thereof.

(1) The cost of litigation would ex-
ceed the likely recovery if litigation
was begun; or

(2) The borrower does not have the
means to satisfy a judgment on the
debt or a substantial portion thereof.

(viii)(A) If as a result of a determina-
tion made pursuant to paragraph
(B)(6)(vii)(B) of this section the agency
does not initiate administrative wage
garnishment against the borrower for
repayment of the loan and the loan has
not been assigned to the Department
for a civil suite to be filed, the agency
shall conduct diligent semi-annual in-
quiries to determine if the borrower
has since acquired the means to satisfy
the debt or a substantial portion there-
of through administrative wage gar-
nishment.

(B) If the agency determines that the
borrower has acquired the means to
satisfy at least a substantial portion of
the debt and, then, if subsequent col-
lection efforts are not successful, the
agency, no later than 60 days after the
determination, initiate administrative
wage garnishment against the bor-
rower for repayment of the loan.

(C) The guaranty agency shall docu-
ment in the borrower’s file determina-
tions made pursuant to this paragraph.

(ix)(A) The agency shall attempt dili-
gently to enforce an administrative
wage garnishment order or a judgment
obtained against a borrower on a loan
and shall ensure that the administra-
tive wage garnishment order or judg-
ment is renewed as permitted by appli-
cable law. If, despite diligent attempts,
the agency cannot recover the full
amount of the debt because the bor-
rower lacks sufficient income or assets
attachable under applicable law to
fully satisfy the administrative wage
garnishment order or the judgment,
the agency shall conduct diligent semi-
annual inquiries to determine if the
borrower has since acquired sufficient
income or attachable assets to satisfy
an administrative wage garnishment
order or a judgment.

(B) If the agency determines that the
borrower has acquired sufficient in-
come or attachable assets to satisfy
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the remainder of the debt, the agency,
not later than 60 days thereafter, shall
notify the borrower in writing of its in-
tention to initiate administrative wage
garnishment or resume enforcement ef-
forts unless the borrower makes pay-
ment in full of all outstanding
amounts.

(C) If the borrower does not make
payment in full within 30 days of the
date the agency sends the notice de-
scribed in paragraph (b)(6)(ix)(B) of this
section, the agency, within 30 days
thereafter, shall proceed to enforce the
administrative wage garnishment or
remainder of the judgment.

(x) The agency may discontinue con-
ducting the semi-annual inquiries con-
cerning a borrower’s means required by
paragraphs (b)(6) (viii) and (ix) of this
section only in accordance with cri-
teria and procedures approved by the
Secretary.

(b)(6)(xi) [Reserved]
(xii) Not later than 10 days after its

receipt of information indicating that
it does not know the current address of
a borrower on a loan on which the
agency has neither declined to initiate
administrative wage garnishment
under paragraph (b)(6)(vii)(B) of this
section nor discontinued semi-annual
inquiries under paragraph (b)(6)(x) of
this section, or the 60th day after its
payment of a default claim on the loan,
whichever is later, the agency shall at-
tempt diligently to locate the borrower
through the use of all available skip-
tracing techniques, including, but not
limited to, any skip-tracing assistance
available from the IRS, credit bureaus,
and state motor vehicle departments.
A guaranty agency shall use any infor-
mation provided by a school about a
borrower’s location in conducting skip-
tracing activities.

(7) Alternative collection procedures for
defaulted loans. (i) A guaranty agency
may engage in the following collection
activities in lieu of the activities de-
scribed in paragraphs (b)(6)(iii)–(vi) of
this section. The regulations in para-
graphs (b)(6)(ii) (A) and (B) of this sec-
tion apply to the periods of time set
forth in paragraphs (b)(7)(iii)–(v) of this
section.

(ii) Upon receipt of a payment from a
borrower, the agency is not required to
follow the specific collection efforts de-

scribed in paragraphs (b)(7)(iii)–(v) of
this section but shall diligently at-
tempt to collect the loan for 60 days
following receipt of the payment. If the
agency receives no payments during
the 60-day period, the agency shall re-
sume its use of the collection efforts
described in paragraphs (b)(7)(iii)–(v) of
this section, treating the first day
after the end of the 60-day period as the
first day of the period described in
paragraph (b)(7)(iv) of this section.

(iii) 1–30 days: During this period the
agency shall send to the borrower the
written notice described in paragraph
(b)(5)(ii) of this section.

(iv)(A) 31–180 days: During this period
the guaranty agency shall attempt dili-
gently to collect the loan using such
collection tools and activities as it
deems appropriate, provided, however,
that the agency must make at least
one diligent effort to contact the bor-
rower by telephone, as defined in
§ 682.411(l) (with references to ‘‘the
lender’’ understood to mean ‘‘the agen-
cy’’), and send at least two forceful col-
lection letters to the borrower.

(B) By the end of this period, the
agency shall make the initial referral
of the loan to a collection contractor
in accordance with paragraph
(b)(7)(iv)(C) of this section.

(C) The collection contractor to
whom the agency refers a loan under
paragraph (b)(7)(iv)(B) of this section
must—

(1) Be compensated for its services on
all FFEL loans referred by the agency
solely on a contingency fee basis;

(2) Be one of at least two collection
contractors simultaneously providing
collection services to the agency on
FFEL loans under a competitive sys-
tem that the agency has established
and that includes the periodic assess-
ment by the agency of the performance
of the competing contractors and peri-
odic adjustments in the volume of
loans referred by the agency to each
competing contractor based on those
assessments; and

(3) Not receive referral of more than
70 percent of the agency’s referred
loans in any calendar year.

(v) Notwithstanding the deadline for
instituting a civil suit set forth in
paragraph (b)(6)(vii) of this section, an
agency that uses the procedures in
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paragraphs (b)(7)(i)–(iv) of this section
shall institute a civil suit required by
that paragraph prior to the earliest
of—

(A) The 90th day following the collec-
tion contractor’s return of the loan to
the agency; or

(B) The 365th day following the later
of the agency’s referral of the loan to
the collection contractor, or the con-
tractor’s receipt of a payment on the
loan.

(8) Special conditions for agency pay-
ment of a claim. (i) A guaranty agency
may adopt a policy under which it pays
a claim to a lender on a loan under the
conditions described in § 682.509(a)(1).

(ii) Upon the payment of a claim
under a policy described in paragraph
(b)(8)(i) of this section, the guaranty
agency shall—

(A) Perform the loan servicing func-
tions required of a lender under
§ 682.208, except that the agency is not
required to follow the credit bureau re-
porting requirements of that section;

(B) Perform the functions of the lend-
er during the repayment period of the
loan, as required under § 682.209;

(C) If the borrower is delinquent in
repaying the loan at the time the agen-
cy pays a claim thereon to the lender
or becomes delinquent while the agen-
cy holds the loan, exercise due dili-
gence in accordance with § 682.411 in at-
tempting to collect the loan from the
borrower and any endorser or co-
maker; and

(D) After the date of default on the
loan, if any, comply with paragraph
(b)(6)(i) of this section with respect to
collection activities on the loan, with
the date of default treated as the claim
payment date for purposes of those
paragraphs.

(9) Preemption of State law. The provi-
sions of paragraphs (b) (2), (5), (6), and
(7) of this section preempt any State
law, including State statutes, regula-
tions, or rules, that would conflict with
or hinder satisfaction of the require-
ments of these provisions.

(10) Administrative Garnishment. (i) If
a guaranty agency decides to garnish
the disposable pay of a borrower who is
not making payments on a loan held by
the agency, on which the Secretary has
paid a reinsurance claim, it shall do so

in accordance with the following proce-
dures:

(A) The employer shall deduct and
pay to the agency from a borrower’s
wages an amount that does not exceed
the lesser of 10 percent of the bor-
rower’s disposable pay for each pay pe-
riod or the amount permitted by 15
U.S.C. 1673, unless the borrower pro-
vides the agency with written consent
to deduct a greater amount. For this
purpose, the term ‘‘disposable pay’’
means that part of the borrower’s com-
pensation from an employer remaining
after the deduction of any amounts re-
quired by law to be withheld.

(B) At least 30 days before the initi-
ation of garnishment proceedings, the
guaranty agency shall mail to the bor-
rower’s last known address, a written
notice of the nature and amount of the
debt, the intention of the agency to
initiate proceedings to collect the debt
through deductions from pay, and an
explanation of the borrower’s rights.

(C) The guaranty agency shall offer
the borrower an opportunity to inspect
and copy agency records related to the
debt.

(D) The guaranty agency shall offer
the borrower an opportunity to enter
into a written repayment agreement
with the agency under terms agreeable
to the agency.

(E) The guaranty agency shall offer
the borrower an opportunity for a hear-
ing in accordance with paragraph
(b)(10)(i)(J) of this section concerning
the existence or the amount of the debt
and, in the case of a borrower whose
proposed repayment schedule under the
garnishment order is established other
than by a written agreement under
paragraph (b)(10)(i)(D) of this section,
the terms of the repayment schedule.

(F) The guaranty agency shall sue
any employer for any amount that the
employer, after receipt of the garnish-
ment notice provided by the agency
under paragraph (b)(10)(i)(H) of this
section, fails to withhold from wages
owed and payable to an employee under
the employer’s normal pay and dis-
bursement cycle.

(G) The guaranty agency may not
garnish the wages of a borrower whom

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00692 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



693

Off. of Postsecondary Educ., Education § 682.410

it knows has been involuntarily sepa-
rated from employment until the bor-
rower has been reemployed continu-
ously for at least 12 months.

(H) Unless the guaranty agency re-
ceives information that the agency be-
lieves justifies a delay or cancellation
of the withholding order, it shall send
a withholding order to the employer
within 20 days after the borrower fails
to make a timely request for a hearing,
or, if a timely request for a hearing is
made by the borrower, within 20 days
after a final decision is made by the
agency to proceed with garnishment.

(I) The notice given to the employer
under paragraph (b)(10)(i)(H) of this
section must contain only the informa-
tion as may be necessary for the em-
ployer to comply with the withholding
order.

(J) The guaranty agency shall pro-
vide a hearing, which, at the bor-
rower’s option, may be oral or written,
if the borrower submits a written re-
quest for a hearing on the existence or
amount of the debt or the terms of the
repayment schedule. The time and lo-
cation of the hearing shall be estab-
lished by the agency. An oral hearing
may, at the borrower’s option, be con-
ducted either in-person or by telephone
conference. All telephonic charges
must be the responsibility of the guar-
anty agency.

(K) If the borrower’s written request
is received by the guaranty agency on
or before the 15th day following the
borrower’s receipt of the notice de-
scribed in paragraph (b)(10)(i)(B) of this
section, the guaranty agency may not
issue a withholding order until the bor-
rower has been provided the requested
hearing. For purposes of this para-
graph, in the absence of evidence to the
contrary, a borrower shall be consid-
ered to have received the notice de-
scribed in paragraph (b)(10)(i)(B) of this
section 5 days after it was mailed by
the agency. The guaranty agency shall
provide a hearing to the borrower in
sufficient time to permit a decision, in
accordance with the procedures that
the agency may prescribe, to be ren-
dered within 60 days.

(L) If the borrower’s written request
is received by the guaranty agency
after the 15th day following the bor-
rower’s receipt of the notice described

in paragraph (b)(10)(i)(B) of this sec-
tion, the guaranty agency shall provide
a hearing to the borrower in sufficient
time that a decision, in accordance
with the procedures that the agency
may prescribe, may be rendered within
60 days, but may not delay issuance of
a withholding order unless the agency
determines that the delay in filing the
request was caused by factors over
which the borrower had no control, or
the agency receives information that
the agency believes justifies a delay or
cancellation of the withholding order.
For purposes of this paragraph, in the
absence of evidence to the contrary, a
borrower shall be considered to have
received the notice described in para-
graph (b)(10)(i)(B) of this section 5 days
after it was mailed by the agency.

(M) The hearing official appointed by
the agency to conduct the hearing may
be any qualified individual, including
an administrative law judge, not under
the supervision or control of the head
of the guaranty agency.

(N) The hearing official shall issue a
final written decision at the earliest
practicable date, but not later than 60
days after the guaranty agency’s re-
ceipt of the borrower’s hearing request.

(O) As specified in section 488A(a)(8)
of the HEA, the borrower may seek ju-
dicial relief, including punitive dam-
ages, if the employer discharges, re-
fuses to employ, or takes disciplinary
action against the borrower due to the
issuance of a withholding order.

(ii) References to ‘‘the borrower’’ in
this paragraph include all endorsers on
a loan.

(11) Conflicts of interest. (i) A guaranty
agency shall maintain and enforce
written standards of conduct governing
the performance of its employees, offi-
cers, directors, trustees, and agents en-
gaged in the selection, award, and ad-
ministration of contracts or agree-
ments. The standards of conduct must,
at a minimum, require disclosure of fi-
nancial or other interests and must
mandate disinterested decision-mak-
ing. The standards must provide for ap-
propriate disciplinary actions to be ap-
plied for violations of the standards by
employees, officers, directors, trustees,
or agents of the guaranty agency, and
must include provisions to—
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(A) Prohibit any employee, officer,
director, trustee, or agent from partici-
pating in the selection, award, or deci-
sion-making related to the administra-
tion of a contract or agreement sup-
ported by the reserve fund described in
paragraph (a) of this section, if that
participation would create a conflict of
interest. Such a conflict would arise if
the employee, officer, director, trustee,
or agent, or any member of his or her
immediate family, his or her partner,
or an organization that employs or is
about to employ any of those parties
has a financial or ownership interest in
the organization selected for an award
or would benefit from the decision
made in the administration of the con-
tract or agreement. The prohibitions
described in this paragraph do not
apply to employees of a State agency
covered by codes of conduct established
under State law;

(B) Ensure sufficient separation of re-
sponsibility and authority between its
lender claims processing as a guaranty
agency and its lending or loan serv-
icing activities, or both, within the
guaranty agency or between that agen-
cy and one or more affiliates, including
independence in direct reporting re-
quirements and such management and
systems controls as may be necessary
to demonstrate, in the independent
audit required under § 682.410(b)(1), that
claims filed by another arm of the
guaranty agency or by an affiliate of
that agency receive no more favorable
treatment than that accorded the
claims filed by a lender or servicer that
is not an affiliate or part of the guar-
anty agency; and

(C) Prohibit the employees, officers,
directors, trustees, and agents of the
guaranty agency, his or her partner, or
any member of his or her immediate
family, from soliciting or accepting
gratuities, favors, or anything of mone-
tary value from contractors or parties
to agreements, except that nominal
and unsolicited gratuities, favors, or
items may be accepted.

(ii) Guaranty agency restructuring. If
the Secretary determines that action is
necessary to protect the Federal fiscal
interest because of an agency’s failure
to meet the requirements of
§ 682.410(b)(11)(i), the Secretary may re-
quire the agency to comply with any

additional measures that the Secretary
believes are appropriate, including the
total divestiture of the agency’s non-
FFEL functions and the agency’s inter-
ests in any affiliated organization.

(c) Enforcement requirements. A guar-
anty agency shall take such measures
and establish such controls as are nec-
essary to ensure its vigorous enforce-
ment of all Federal, State, and guar-
anty agency requirements, including
agreements, applicable to its loan
guarantee program, including, at a
minimum, the following:

(1) Conducting comprehensive bien-
nial on-site program reviews, using sta-
tistically valid techniques to calculate
liabilities to the Secretary that each
review indicates may exist, of at
least—

(i)(A) Each participating lender
whose dollar volume of FFEL loans
made or held by the lender and guaran-
teed by the agency in the preceding
year—

(1) Equaled or exceeded two percent
of the total of all loans guaranteed in
that year by the agency;

(2) Was one of the ten largest lenders
whose loans were guaranteed in that
year by the agency; or

(3) Equaled or exceeded $10 million in
the most recent fiscal year;

(B) Each lender described in section
435(d)(1)(D) or (J) of the Act that is lo-
cated in any State in which the agency
is the principal guarantor as defined in
§ 682.800(d), and, at the option of each
guaranty agency, the Student Loan
Marketing Association; and

(C) Each participating school, lo-
cated in a State for which the guaranty
agency is the principal guaranty agen-
cy, that has a cohort default rate, as
defined in 34 CFR 668.15, for either of
the two immediately preceding fiscal
years, as defined in § 668.15, that ex-
ceeds 20 percent, unless the school is
under a mandate from the Secretary
under § 668.15 to take specific default
reduction measures or if the total dol-
lar amount of loans entering repay-
ment in each fiscal year on which the
default rate over 20 percent is based
does not exceed $100,000; or

(ii) The schools and lenders selected
by the agency as an alternative to the
reviews required by paragraphs
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(c)(1)(A)–(C) of this section if the Sec-
retary approves the agency’s proposed
alternative selection methodology.

(2) Demanding prompt repayment by
the responsible parties to lenders, bor-
rowers, the agency, or the Secretary,
as appropriate, of all funds found in
those reviews to be owed by the par-
ticipants with regard to loans guaran-
teed by the agency, whether or not the
agency holds the loans, and monitoring
the implementation by participants of
corrective actions, including these re-
payments, required by the agency as a
result of those reviews.

(3) Referring to the Secretary for fur-
ther enforcement action any case in
which repayment of funds to the Sec-
retary is not made in full within 60
days of the date of the agency’s written
demand to the school, lender, or other
party for payment, together with all
supporting documentation, any cor-
respondence, and any other documenta-
tion submitted by that party regarding
the repayment.

(4) Adopting procedures for identi-
fying fraudulent loan applications.

(5) Undertaking or arranging with
State or local law enforcement agen-
cies for the prompt and thorough inves-
tigation of all allegations and indica-
tions of criminal or other pro-
grammatic misconduct by its program
participants, including violations of
Federal law or regulations.

(6) Promptly referring to appropriate
State and local regulatory agencies
and to nationally recognized accred-
iting agencies and associations for in-
vestigation information received by
the guaranty agency that may affect
the retention or renewal of the license
or accreditation of a program partici-
pant.

(7) Promptly reporting all of the alle-
gations and indications of misconduct
having a substantial basis in fact, and
the scope, progress, and results of the
agency’s investigations thereof to the
Secretary.

(8) Referring appropriate cases to
State or local authorities for criminal
prosecution or civil litigation.

(9) Promptly notifying the Secretary
of—

(i) Any action it takes affecting the
FFEL program eligibility of a partici-
pating lender or school;

(ii) Information it receives regarding
an action affecting the FFEL program
eligibility of a participating lender or
school taken by a nationally recog-
nized accrediting agency, association,
or a State licensing agency;

(iii) Any judicial or administrative
proceeding relating to the enforce-
ability of FFEL loans guaranteed by
the agency or in which tuition obliga-
tions of a school’s students are directly
at issue, other than a proceeding relat-
ing to a single borrower or student; and

(iv) Any petition for relief in bank-
ruptcy, application for receivership, or
corporate dissolution proceeding
brought by or against a school or lend-
er participating in its loan guarantee
program.

(10) Cooperating with all program re-
views, investigations, and audits con-
ducted by the Secretary relating to the
agency’s loan guarantee program.

(11) Taking prompt action to protect
the rights of borrowers and the Federal
fiscal interest respecting loans that the
agency has guaranteed when the agen-
cy learns that a participating school or
holder of loans is experiencing prob-
lems that threaten the solvency of the
school or holder, including—

(i) Conducting on-site program re-
views;

(ii) Providing training and technical
assistance, if appropriate;

(iii) Filing a proof of claim with a
bankruptcy court for recovery of any
funds due the agency and any refunds
due to borrowers on FFEL loans that it
has guaranteed when the agency learns
that a school has filed a bankruptcy
petition;

(iv) Promptly notifying the Sec-
retary that the agency has determined
that a school or holder of loans is expe-
riencing potential solvency problems;
and

(v) Promptly notifying the Secretary
of the results of any actions taken by
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the agency to protect Federal funds in-
volving such a school or holder.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1080a, 1082, 1087, 1091a, and 1099)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22487, Apr. 29,
1994; 59 FR 25747, May 17, 1994; 59 FR 35625,
July 13, 1994; 59 FR 60691, Nov. 25, 1994; 61 FR
60436, 60486, Nov. 27, 1996; 64 FR 18981, Apr. 16,
1999]

§ 682.411 Due diligence by lenders in
the collection of guaranty agency
loans.

(a) General. In the event of delin-
quency on a FFEL programs loan, the
lender shall engage in at least the col-
lection efforts described in paragraphs
(c)–(m) of this section, except that in
the case of a loan made to a borrower
who is incarcerated or to a borrower
residing outside a State, Mexico, or
Canada, the lender may send a forceful
collection letter in lieu of each tele-
phone effort required by this section.

(b) Delinquency. (1) For purposes of
this section, delinquency on a loan be-
gins on the first day after the due date
of the first missed payment which is
not later made. The due date of the
first payment is established by the
lender but must occur by the deadlines
specified in § 682.209(a), or, if the lender
first learns after the fact that the bor-
rower has entered the repayment pe-
riod, no later than 75 days after the day
the lender so learns, except as provided
in § 682.209(a)(2)(v) and (a)(3)(ii)(E). If a
payment is made late, the first day of
delinquency is the day after the due
date of the next missed payment which
is not later made. A payment that is
within five dollars of the amount nor-
mally required to advance the due date
may nevertheless advance the due date
if the lender’s procedures allow for that
advancement.

(2) At no point during the periods
specified in paragraphs (c) and (d) of
this section may the lender permit the
occurrence of a gap in collection activ-
ity, as defined in paragraph (i) of this
section, of more than 45 days (60 days
in the case of a transfer).

(c) 1–15 days delinquent: Except in the
case where a loan is brought into this
period by a payment on the loan, expi-

ration of an authorized deferment or
forbearance period, or the lender’s re-
ceipt from the drawee of a dishonored
check submitted as a payment on the
loan, the lender during this period
shall send at least one written notice
or collection letter to the borrower in-
forming the borrower of the delin-
quency and urging the borrower to
make payments sufficient to eliminate
the delinquency. The notice or collec-
tion letter sent during this period must
include, at a minimum, a lender/
servicer contact and telephone number,
and a prominent statement informing
the borrower that assistance may be
available if he or she is experiencing
difficulty in making a scheduled repay-
ment.

(d) 16–180 days delinquent (16–240 days
delinquent for a loan repayable in install-
ments less frequent than monthly): (1)
Unless exempted under paragraph (d)(4)
of this section, during this period the
lender shall engage in at least four dili-
gent efforts to contact the borrower by
telephone and send at least four collec-
tion letters urging the borrower to
make the required payments on the
loan. At least one of the diligent ef-
forts to contact the borrower by phone
must occur before, and another one
must occur after, the 90th day of delin-
quency. The collection letters sent dur-
ing this period must include, at a min-
imum, information for the borrower re-
garding deferment, forbearance, in-
come-sensitive repayment and loan
consolidation and other available op-
tions to avoid default.

(2) At least two of the collection let-
ters required under paragraph (d)(1) of
this section must warn the borrower
that if the loan is not paid, the lender
will assign the loan to the guaranty
agency that, in turn, will report the de-
fault to all national credit bureaus,
and that the agency may institute pro-
ceedings to offset the borrower’s state
and Federal income tax refunds and
other payments made by the Federal
Government to a borrower or to gar-
nish the borrower’s wages, or assign
the loan to the Federal Government for
litigation against the borrower.

(3) Following the lender’s receipt of a
payment on the loan or a correct ad-
dress for the borrower, the lender’s re-
ceipt from the drawee of a dishonored
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check received as a payment on the
loan, the lender’s receipt of a correct
telephone number for the borrower, or
the expiration of an authorized
deferment or forbearance period, the
lender is required to engage in only—

(i) Two diligent efforts to contact the
borrower by telephone during this pe-
riod, if the loan is less than 91 days de-
linquent (121 days delinquent for a loan
repayable in installments less frequent
than monthly) upon receipt of the pay-
ment, correct address, correct tele-
phone number, or returned check, or
expiration of the deferment or forbear-
ance; or

(ii) One diligent effort to contact the
borrower by telephone if the loan is 91–
120 days delinquent (121–180 days delin-
quent for a loan repayable in install-
ments less frequent than monthly)
upon receipt of the payment, correct
address, correct telephone number, or
returned check, or expiration of the
deferment of forbearance.

(4) A lender need not attempt to con-
tact by telephone any borrower—

(i) Who is incarcerated;
(ii) Who is residing outside of a

State, Mexico or Canada;
(iii) Whose telephone number is un-

known;
(iv) Who is more than 120 days delin-

quent (180 days delinquent for a loan
repayable in installments less frequent
than monthly) following the lender’s
receipt of—

(A) A payment on the loan;
(B) A correct address, or correct tele-

phone number for the borrower;
(C) A dishonored check received from

the drawee as a payment on the loan;
or

(D) The expiration of an authorized
deferment or forbearance.

(e) Final demand. On or after the 151st
day of delinquency, (the 211th day for
loans payable in less frequent install-
ments than monthly) the lender shall
send a final demand letter to the bor-
rower requiring repayment of the loan
in full and notifying the borrower that
a default will be reported to a national
credit bureau. The lender shall allow
the borrower at least 30 days after the
date the letter is mailed to respond to
the final demand letter and to bring
the loan out of default before filing a
default claim on the loan.

(f) Collection procedures when bor-
rower’s telephone number is not available.
Upon completion of a diligent but un-
successful effort to ascertain the cor-
rect telephone number of a borrower as
required by paragraph (l)(1) of this sec-
tion, the lender is excused from any
further efforts to contact the borrower
by telephone during the delinquency
period in which the unsuccessful effort
was made, unless the borrower’s num-
ber is obtained before the 120th day of
delinquency (the 150th day for loans
payable repayable in installments less
frequent than monthly).

(g) Skip-tracing. (1) Unless the letter
specified under paragraph (e) of this
section has already been sent, within 10
days of its receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender
shall begin to diligently attempt to lo-
cate the borrower through the use of
normal commercial skip-tracing tech-
niques. These efforts must include, but
are not limited to, making a diligent
effort to contact each endorser, rel-
ative, reference, and individual and en-
tity identified in the borrower’s loan
file. For this purpose, a lender’s con-
tact with a school official who might
reasonably be expected to know the
borrower’s address may be with some-
one other than the financial aid admin-
istrator identified on the loan applica-
tion and may be in writing or by phone
calls. These efforts must be completed
by the date of default with no gap of
more than 45 days between attempts to
contact those individuals or entities.

(2) Upon receipt of information indi-
cating that it does not know the bor-
rower’s current address, the lender
shall discontinue the collection efforts
described in paragraphs (c)–(e) of this
section.

(3) If the lender is unable to ascertain
the borrower’s current address despite
its performance of the activities de-
scribed in paragraph (g)(1) of this sec-
tion, the lender is excused thereafter
from performance of the collection ac-
tivities described in paragraphs (c)–(e)
and (k)(1) through (k)(3) and (k)(5) of
this section unless it receives commu-
nication indicating the borrower’s ad-
dress before the 151st day of delin-
quency (the 211th day for loans payable
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in less frequent installments than
monthly).

(4) The activities specified by para-
graphs (l)(1)(i) or (ii) of this section
(with references to ‘‘the borrower’’ un-
derstood to mean endorser, reference,
relative, individual or entity as appro-
priate) meet the requirement that the
lender make a diligent effort to con-
tact each individual identified in the
borrower’s loan file.

(h) Preclaims assistance. The lender
shall request preclaims assistance from
the agency that guaranteed the loan
within 10 days before or after the date
established by the agency that assist-
ance is first available from the agency.

(i) Gap in collection activity. For pur-
poses of this section, the term ‘‘gap in
collection activity’’ means, with re-
spect to a loan, any period—

(1) Beginning on the date that is the
day after—

(i) The due date of a payment unless
the lender does not know the bor-
rower’s address on that date;

(ii) The day on which the lender re-
ceives a payment on a loan that re-
mains delinquent notwithstanding the
payment;

(iii) The day on which the lender re-
ceives the correct address for a delin-
quent borrower;

(iv) The day on which the lender
completes a collection activity;

(v) The day on which the lender re-
ceives a dishonored check submitted as
a payment on the loan;

(vi) The expiration of an authorized
deferment or forbearance period on a
delinquent loan; or

(vii) The day the lender receives in-
formation indicating it does not know
the borrower’s current address; and

(2) Ending on the date of the earliest
of—

(i) The day on which the lender re-
ceives the first subsequent payment or
completed deferment request or for-
bearance agreement;

(ii) The day on which the lender be-
gins the first subsequent collection ac-
tivity;

(iii) The day on which the lender re-
ceives written communication from

the borrower relating to his or her ac-
count; or

(iv) Default.
(j) Transfer. For purposes of this sec-

tion, the term ‘‘transfer’’ with respect
to a loan means any action, including,
but not limited to, the sale of the loan,
that results in a change in the system
used to monitor or conduct collection
activity on a loan from one system to
another.

(k) Collection activity. For purposes of
this section, the term ‘‘collection ac-
tivity’’ with respect to a loan means—

(1) Mailing or otherwise transmitting
to the borrower at an address that the
lender reasonably believes to be the
borrower’s current address a collection
letter or final demand letter that satis-
fies the timing and content require-
ments of paragraphs (c), (d), or (e) of
this section;

(2) Making an attempt to contact the
borrower by telephone to urge the bor-
rower to begin or resume repayment;

(3) Conducting skip-tracing efforts, in
accordance with paragraph (g)(1) of
this section, to locate a borrower
whose correct address or telephone
number is unknown to the lender;

(4) Mailing or otherwise transmitting
to the guaranty agency a request for
preclaims assistance available from the
agency on the loan at the time the re-
quest is transmitted; or

(5) Any telephone discussion or per-
sonal contact with the borrower so
long as the borrower is apprised of the
account’s past-due status.

(l) ‘‘Diligent effort’’ for telephone con-
tact. (1) For purposes of this section,
the term ‘‘diligent effort’’ with respect
to telephone contact means—

(i) A successful effort to contact the
borrower by telephone;

(ii) At least two unsuccessful at-
tempts to contact the borrower by tele-
phone at a number that the lender rea-
sonably believes to be the borrower’s
correct telephone number; or

(iii) An unsuccessful effort to ascer-
tain the correct telephone number of a
borrower, including, but not limited to,
a directory assistance inquiry as to the
borrower’s telephone number, and a
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diligent effort to contact each ref-
erence, relative, and individual identi-
fied in the most recent loan applica-
tion for that borrower held by the lend-
er. The lender may contact a school of-
ficial other than the financial aid ad-
ministrator who reasonably may be ex-
pected to know the borrower’s address.

(2) If the lender is unable to ascertain
the borrower’s correct telephone num-
ber despite its performance of the ac-
tivities described in paragraph (l)(1)(iii)
of this section, the lender is excused
thereafter from attempting to contact
the borrower by telephone unless it re-
ceives a communication indicating the
borrower’s current telephone number
before the 120th day of delinquency
(the 150th day for loans repayable in in-
stallments less frequent than month-
ly).

(3) The activities specified by para-
graphs (l)(1)(i) or (ii) of this section
(with references to ‘‘the borrower’’ un-
derstood to mean endorser, reference,
relative or individual as appropriate),
meet the requirement that the lender
make a diligent effort to contact each
endorser or each reference, relative or
individual identified on the borrower’s
most recent loan application.

(m) Due diligence for endorsers. (1)
During the delinquency period the
lender shall—

(i) Make a diligent effort to contact
the endorser by telephone; and

(ii) Send the endorser on the loan two
letters advising the endorser of the de-
linquent status of the loan and urging
the endorser to make the required pay-
ments on the loan with at least one let-
ter containing the information de-
scribed in paragraph (d)(2) of this sec-
tion (with references to ‘‘the borrower’’
understood to mean the endorser).

(2) On or after the 151st day of delin-
quency, (the 211th day for loans pay-
able in less frequent installments than
monthly) the lender shall send a final
demand letter to the endorser requir-
ing repayment of the loan in full and
notifying the endorser that a default
will be reported to a national credit bu-
reau. The lender shall allow the en-
dorser at least 30 days after the date
the letter is mailed to respond to the
final demand letter and to bring the
loan current before filing a default
claim on the loan.

(3) Unless the letter specified under
paragraph (m)(2) of this section has al-
ready been sent, upon receipt of infor-
mation indicating that it does not
know the endorser’s current address or
telephone number, the lender must
diligently attempt to locate the en-
dorser through the use of normal com-
mercial skip-tracing techniques. This
effort must include an inquiry to direc-
tory assistance.

(n) Preemption of State law. The provi-
sions of this section preempt any State
law, including State statutes, regula-
tions, or rules, that would conflict with
or hinder satisfaction of the require-
ments or frustrate the purposes of this
section.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1080a, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22489, Apr. 29,
1994; 59 FR 25747, May 17, 1994; 61 FR 60486,
Nov. 27, 1996; 62 FR 13539, Mar. 21, 1997; 64 FR
18981, Apr. 16, 1999]

§ 682.412 Consequences of the failure
of a borrower or student to estab-
lish eligibility.

(a) The lender shall immediately
send to the borrower a final demand
letter meeting the requirements of
§ 682.411(e) when it learns and can sub-
stantiate that the borrower or the stu-
dent on whose behalf a parent has bor-
rowed, without the lender or school’s
knowledge at the time the loan was
made, provided false or erroneous in-
formation or took actions that caused
the student or borrower—

(1) To be ineligible for all or a por-
tion of a loan made under this part;

(2) To receive a Stafford loan subject
to payment of Federal interest benefits
as provided under § 682.301 for which he
or she was ineligible; or

(3) To receive loan proceeds for a pe-
riod of enrollment from which he or
she has withdrawn or been expelled
prior to the first day of classes or dur-
ing which he or she failed to attend
school and has not paid those funds to
the school or repaid them to the lend-
er.

(b) The lender shall neither bill the
Secretary for nor be entitled to inter-
est benefits on a loan after it learns
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that one of the conditions described in
paragraph (a) of this section exists
with respect to the loan.

(c) In the final demand letter trans-
mitted under paragraph (a) of this sec-
tion, the lender shall demand that
within 30 days from the date the letter
is mailed the borrower repay in full
any principal amount for which the
borrower is ineligible and any accrued
interest, including interest and all spe-
cial allowance paid by the Secretary.

(d) If the borrower repays the
amounts described in paragraph (c) of
this section within the 30-day period,
the lender shall—

(1) On its next quarterly interest bill-
ing submitted under § 682.305, refund to
the Secretary the interest benefits and
special allowance repaid by the bor-
rower and all other interest benefits
and special allowance previously paid
by the Secretary on the ineligible por-
tion of the loan; and

(2) Treat that payment of the prin-
cipal amount of the ineligible portion
of the loan as a prepayment of prin-
cipal.

(e) If a borrower fails to comply with
the terms of a final demand letter de-
scribed in paragraph (a) of this section,
the lender shall treat the entire loan as
in default, and—

(1) With its next quarterly interest
billing submitted under § 682.305, refund
to the Secretary the amount of the in-
terest benefits received from the Sec-
retary on the ineligible portion of the
loan, whether or not repaid by the bor-
rower; and

(2) Within the time specified in
§ 682.406(a)(5), file a default claim there-
on with the guaranty agency for the
entire unpaid balance of principal and
accrued interest.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 60 FR 61757, Dec. 1,
1995]

§ 682.413 Remedial actions.
(a)(1) The Secretary requires a lender

and its third-party servicer admin-
istering any aspect of the FFEL pro-
grams under a contract with the lender

to repay interest benefits and special
allowance or other compensation re-
ceived on a loan guaranteed by a guar-
anty agency, pursuant to paragraph
(a)(2) of this section—

(i) For any period beginning on the
date of a failure by the lender or
servicer, with respect to the loan, to
comply with any of the requirements
set forth in § 682.406(a)(1)–(a)(6), (a)(9),
and (a)(12);

(ii) For any period beginning on the
date of a failure by the lender or
servicer, with respect to the loan, to
meet a condition of guarantee coverage
established by the guaranty agency, to
the date, if any, on which the guaranty
agency reinstated the guarantee cov-
erage pursuant to policies and proce-
dures established by the agency;

(iii) For any period in which the lend-
er or servicer, with respect to the loan,
violates the requirements of subpart C
of this part; and

(iv) For any period beginning on the
day after the Secretary’s obligation to
pay special allowance on the loan ter-
minates under § 682.302(d).

(2) For purposes of this section, a
lender and any applicable third-party
servicer shall be considered jointly and
severally liable for the repayment of
any interest benefits and special allow-
ance paid as a result of a violation of
applicable requirements by the servicer
in administering the lender’s FFEL
programs.

(3) For purposes of paragraph (a)(2) of
this section, the relevant third-party
servicer shall repay any outstanding li-
abilities under paragraph (a)(2) of this
section only if—

(i) The Secretary has determined
that the servicer is jointly and sever-
ally liable for the liabilities; and

(ii) (A) The lender has not repaid in
full the amount of the liability within
30 days from the date the lender re-
ceives notice from the Secretary of the
liability;

(B) The lender has not made other
satisfactory arrangements to pay the
amount of the liability within 30 days
from the date the lender receives no-
tice from the Secretary of the liability;
or

(C) The Secretary is unable to collect
the liability from the lender by offset-
ting the lender’s bill to the Secretary
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for interest benefits or special allow-
ance, if—

(1) The bill is submitted after the 30
day period specified in paragraph
(a)(3)(ii)(A) of this section has passed;
and

(2) The lender has not paid, or made
satisfactory arrangements to pay, the
liability.

(b)(1) The Secretary requires a guar-
anty agency to repay reinsurance pay-
ments received on a loan if the lender,
third-party servicer, if applicable, or
the agency failed to meet the require-
ments of § 682.406(a).

(2) The Secretary may require a guar-
anty agency to repay reinsurance pay-
ments received on a loan or to assign
FFEL loans to the Department if the
agency fails to meet the requirements
of § 682.410.

(c)(1) In addition to requiring repay-
ment of reinsurance payments pursu-
ant to paragraph (b) of this section, the
Secretary may take one or more of the
following remedial actions against a
guaranty agency or third-party
servicer administering any aspect of
the FFEL programs under a contract
with the guaranty agency, that makes
an incomplete or incorrect statement
in connection with any agreement en-
tered into under this part or violates
any applicable Federal requirement:

(i) Require the agency to return pay-
ments made by the Secretary to the
agency.

(ii) Withhold payments to the agen-
cy.

(iii) Limit the terms and conditions
of the agency’s continued participation
in the FFEL programs.

(iv) Suspend or terminate agreements
with the agency.

(v) Impose a fine on the agency or
servicer. For purposes of assessing a
fine on a third-party servicer, a re-
peated mechanical systemic uninten-
tional error shall be counted as one
violation, unless the servicer has been
cited for a similar violation previously
and had failed to make the appropriate
corrections to the system.

(vi) Require repayment from the
agency and servicer pursuant to para-
graph (c)(2) of this section, of interest,
special allowance, and reinsurance paid
on Consolidation loan amounts attrib-
uted to Consolidation loans for which

the certification required under
§ 682.206(f)(1) is not available.

(vii) Require repayment from the
agency or servicer, pursuant to para-
graph (c)(2) of this section, of any re-
lated payments that the Secretary be-
came obligated to make to others as a
result of an incomplete or incorrect
statement or a violation of an applica-
ble Federal requirement.

(2) For purposes of this section, a
guaranty agency and any applicable
third-party servicer shall be considered
jointly and severally liable for the re-
payment of any interest benefits, spe-
cial allowance, reinsurance paid, or
other compensation on Consolidation
loan amounts attributed to Consolida-
tion loans as specified in
§ 682.413(c)(1)(vi) as a result of a viola-
tion by the servicer administering any
aspect of the FFEL programs under a
contract with that guaranty agency.

(3) For purposes of paragraph (c)(2) of
this section, the relevant third-party
servicer shall repay any outstanding li-
abilities under paragraph (c)(2) of this
section only if—

(i) The Secretary has determined
that the servicer is jointly and sever-
ally liable for the liabilities; and

(ii) (A) The guaranty agency has not
repaid in full the amount of the liabil-
ity within 30 days from the date the
guaranty agency receives notice from
the Secretary of the liability;

(B) The guaranty agency has not
made other satisfactory arrangements
to pay the amount of the liability
within 30 days from the date the guar-
anty agency receives notice from the
Secretary of the liability; or

(C) The Secretary is unable to collect
the liability from the guaranty agency
by offsetting the guaranty agency’s
first reinsurance claim to the Sec-
retary, if—

(1) The claim is submitted after the
30-day period specified in paragraph
(c)(3)(ii)(A) of this section has passed;
and

(2) The guaranty agency has not paid,
or made satisfactory arrangements to
pay, the liability.

(d)(1) The Secretary follows the pro-
cedures described in 34 CFR part 668,
subpart G, applicable to fine pro-
ceedings against schools, in imposing a
fine against a lender, guaranty agency,
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or third-party servicer. References to
‘‘the institution’’ in those regulations
shall be understood to mean the lender,
guaranty agency, or third-party
servicer, as applicable, for this purpose.

(2) The Secretary also follows the
provisions of section 432(g) of the Act
in imposing a fine against a guaranty
agency or lender.

(e)(1) The Secretary’s decision to re-
quire repayment of funds, withhold
funds, or to limit, suspend, or termi-
nate a lender, agency, or third-party
servicer from participation in the
FFEL programs does not become final
until the Secretary provides the lender,
agency, or servicer with written notice
of the intended action and an oppor-
tunity to be heard thereon, at a time
and in a manner the Secretary deter-
mines to be appropriate to the resolu-
tion of the issues on which the lender,
agency, or servicer requests an oppor-
tunity to be heard.

(2)(i) The Secretary may withhold
payments from an agency or suspend
an agreement with an agency prior to
giving notice and an opportunity to be
heard if the Secretary finds that emer-
gency action is necessary to prevent
substantial harm to Federal interests.

(ii) The Secretary follows the notice
and show cause procedures described in
§ 682.704 applicable to emergency ac-
tions against lenders in taking an
emergency action against a guaranty
agency.

(3) The Secretary follows the proce-
dures in 34 CFR 30.20–30.32 in collecting
a debt by offset against payments oth-
erwise due a guaranty agency or lend-
er.

(f) Notwithstanding paragraphs (a)–
(e) of this section, the Secretary may
waive the right to require repayment
of funds by a lender or agency if in the
Secretary’s judgment the best interests
of the United States so require. The
Secretary’s waiver policy for violations
of § 682.406(a)(3) or (a)(5) is set forth in
appendix D to this part.

(g) The Secretary’s final decision to
require repayment of funds or to take
other remedial action, other than a
fine, against a lender or guaranty agen-
cy under this section is conclusive and
binding on the lender or agency.

NOTE: A decision by the Secretary under
this section is subject to judicial review
under 5 U.S.C. 706 and 41 U.S.C. 321–322.

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082, 1087–1, 1097)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22454, Apr. 29, 1994; 59 FR 61190, Nov. 29,
1994; 61 FR 60487, Nov. 27, 1996; 64 FR 18981,
Apr. 16, 1999]

§ 682.414 Records, reports, and inspec-
tion requirements for guaranty
agency programs.

(a) Records. (1)(i) The guaranty agen-
cy shall maintain current, complete,
and accurate records of each loan that
it holds, including, but not limited to,
the records described in paragraph
(a)(1)(ii) of this section. The records
must be maintained in a system that
allows ready identification of each
loan’s current status, updated at least
once every 10 business days. Any ref-
erence to a guaranty agency under this
section includes a third-party servicer
that administers any aspect of the
FFEL programs under a contract with
the guaranty agency, if applicable.

(ii) The agency shall maintain—
(A) All documentation supporting the

claim filed by the lender;
(B) Notices of changes in a borrower’s

address;
(C) A payment history showing the

date and amount of each payment re-
ceived from or on behalf of the bor-
rower by the guaranty agency, and the
amount of each payment that was at-
tributed to principal, accrued interest,
and collection costs and other charges,
such as late charges;

(D) A collection history showing the
date and subject of each communica-
tion between the agency and the bor-
rower or endorser relating to collection
of a defaulted loan, each communica-
tion between the agency and a credit
bureau regarding the loan, each effort
to locate a borrower whose address was
unknown at any time, and each request
by the lender for preclaims and supple-
mental preclaims assistance on the
loan;

(E) Documentation regarding any
wage garnishment actions initiated by
the agency on the loan;

(F) Documentation of any matters
relating to the collection of the loan by
tax-refund offset; and
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(G) Any additional records that are
necessary to document its right to re-
ceive or retain payments made by the
Secretary under this part and the accu-
racy of reports it submits to the Sec-
retary.

(2) The guaranty agency shall retain
records for each loan for at least five
years after the loan is paid in full or
has been determined to be
uncollectible in accordance with the
agency’s write-off procedures. However,
in particular cases the Secretary may
require the retention of records beyond
this minimum period. For the purpose
of this section, the term ‘‘paid in full’’
includes loans paid by the Secretary
due to the borrower’s death (or stu-
dent’s death in the case of a PLUS
loan), the borrower’s permanent and
total disability or bankruptcy, the dis-
charge of the borrower’s loan obliga-
tion because of attendance at a closed
school, or because the student’s eligi-
bility to borrow had been falsely cer-
tified by the school.

(3) A guaranty agency shall retain a
copy of the audit report required under
§ 682.410(b) for not less than five years
after the report is issued.

(4)(i) The guaranty agency shall re-
quire a participating lender to main-
tain current, complete, and accurate
records of each loan that it holds, in-
cluding, but not limited to, the records
described in paragraph (a)(3)(ii) of this
section. The records must be main-
tained in a system that allows ready
identification of each loan’s current
status.

(ii) The lender shall keep—
(A) A copy of the loan application;
(B) A copy of the signed promissory

note, including the repayment instru-
ment;

(C) The repayment schedule;
(D) A record of each disbursement of

loan proceeds;
(E) Notices of changes in a borrower’s

address and status as at least a half-
time student;

(F) Evidence of the borrower’s eligi-
bility for a deferment;

(G) The documents required for the
exercise of forbearance;

(H) Documentation of the assignment
of the loan;

(I) A payment history showing the
date and amount of each payment re-

ceived from or on behalf of the bor-
rower, and the amount of each pay-
ment that was attributed to principal,
interest, late charges, and other costs;

(J) A collection history showing the
date and subject of each communica-
tion between the lender and the bor-
rower or endorser relating to collection
of a delinquent loan, each communica-
tion other than regular reports by the
lender showing that an account is cur-
rent, between the lender and a credit
bureau regarding the loan, each effort
to locate a borrower whose address is
unknown at any time, and each request
by the lender for preclaims assistance
on the loan; and

(K) Any additional records that are
necessary to document the validity of a
claim against the guarantee or the ac-
curacy of reports submitted under this
part.

(iii) Except as provided in paragraph
(a)(4)(iv) of this section, a lender shall
retain the records required for each
loan for not less than five years fol-
lowing the date the loan is repaid in
full by the borrower or the lender is re-
imbursed on a claim. However, in par-
ticular cases, the Secretary or the
guaranty agency may require the re-
tention of records beyond this min-
imum period.

(iv) A lender shall retain a copy of
the audit report required under
§ 682.305(c) for not less than five years
after the report is issued.

(5)(i) A guaranty agency or lender
may store the records specified in para-
graphs (a)(4)(ii)(C)–(K) of this section
in accordance with 34 CFR
668.24(d)(3)(i) through (iv).

(ii) A lender or guaranty agency
holding a promissory note shall retain
the original note until the loan is paid
in full or assigned to the Secretary.
When a loan is paid in full by the bor-
rower, the lender or guaranty agency
shall either return the original note to
the borrower or notify the borrower
under an alternate procedure that is
acceptable under State law that the
loan is paid in full, and retain a copy
for the prescribed period.

(iii) Either the lender or guaranty
agency shall retain the original loan
application and, until the loan is fully
repaid, the promissory note.
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(b) Reports. A guaranty agency shall
accurately complete and submit to the
Secretary the following reports:

(1) A report concerning the status of
the agency’s reserve fund and the oper-
ation of the agency’s loan guarantee
program at the time and in the manner
that the Secretary may reasonably re-
quire. The Secretary does not pay the
agency any funds, the amount of which
are determined by reference to data in
the report, until a complete and accu-
rate report is received.

(2) Annually, for each State in which
it operates, a report of the total guar-
anteed loan volume, default volume,
and default rate for each of the fol-
lowing categories of originating lend-
ers on all loans guaranteed after De-
cember 31, 1980:

(i) Schools.
(ii) State or private nonprofit lend-

ers.
(iii) Commercial financial institu-

tions (banks, savings and loan associa-
tions, and credit unions).

(iv) All other types of lenders.
(3) By July 1 of each year, a report

on—
(i) Its eligibility criteria for schools

and lenders;
(ii) Its procedures for the limitation,

suspension, and termination of schools
and lenders;

(iii) Any actions taken in the pre-
ceding 12 months to limit, suspend, or
terminate the participation of a school
or lender in the agency’s program; and

(iv) The steps the agency has taken
to ensure its compliance with
§ 682.410(c), including the identity of
any law enforcement agency with
which the agency has made arrange-
ments for that purpose.

(4) Information consisting of those
extracts from its computer data base,
and supplied in the medium and the
format, prescribed in the Stafford,
SLS, and PLUS Loan Tape Dump Pro-
cedures (ED Forms 1070 and 1071).

(5) Any other information concerning
its loan insurance program requested
by the Secretary.

(c) Inspection requirements. (1) For
purposes of examination of records, ref-
erences to an institution in 34 CFR
668.24(f) (1) through (3) shall mean a
guaranty agency or its agent.

(2) A guaranty agency shall require
in its agreement with a lender or in its
published rules or procedures that the
lender or its agent give the Secretary
or the Secretary’s designee and the
guaranty agency access to the lender’s
records for inspection and copying in
order to verify the accuracy of the in-
formation provided by the lender pur-
suant to § 682.401(b) (21) and (22), and
the right of the lender to receive or re-
tain payments made under this part, or
to permit the Secretary or the agency
to enforce any right acquired by the
Secretary or the agency under this
part.

(Approved by the Office of Management and
Budget under control numbers 1840–0537 and
1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22455, 22489, Apr.
29, 1994; 59 FR 33358, June 28, 1994; 59 FR
34964, July 7, 1994; 61 FR 60493, Nov. 27, 1996]

§ 682.415 Special insurance and rein-
surance rules.

(a)(1) A lender or lender servicer (as
an agent for an eligible lender) des-
ignated for exceptional performance
under paragraph (b) of this section
shall receive 100 percent reimburse-
ment on all claims submitted for insur-
ance during the 12-month period fol-
lowing the date the lender or lender
servicer and appropriate guaranty
agencies receive notification of the
designation of the eligible lender or
lender servicer under paragraph (b) of
this section. A guaranty agency or a
guaranty agency servicer (as an agent
for a guaranty agency) designated for
exceptional performance under para-
graph (c) of this section shall receive
the applicable reinsurance rate under
section 428(c)(1) of the Act on all
claims submitted for payments by the
guaranty agency or guaranty agency
servicer during the 12-month period fol-
lowing the date the guaranty agency
receives notification of its designation,
or its servicer’s designation, under
paragraph (c) of this section. A notice
of designation for exceptional perform-
ance under this section is deemed to
have been received by the lender,
servicer, or guaranty agency no later
than 3 days after the date the notice is
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mailed, unless the lender, servicer, or
guaranty agency is able to prove other-
wise.

(2) To receive a designation for ex-
ceptional performance under paragraph
(a)(1) of this section, a lender, servicer,
and guaranty agency must submit to
the Secretary—

(i) A written request for designation
for exceptional performance that in-
cludes—

(A) The applicant’s name and ad-
dress;

(B) A contact person;
(C) Its ED identification number, if

applicable;
(D) The name and address of applica-

ble guarantors; and
(E) A copy of an annual financial

audit performed in accordance with the
Audit Guide developed by the U.S. De-
partment of Education, Office of In-
spector General, or one of the following
as appropriate:

(1) A lender may submit a copy of an
annual audit required under § 682.305(c),
if the audit period ends no more than
90 days prior to the date the lender
submits its request for designation.

(2) A servicer may submit a copy of
the annual financial audit, as defined,
completed and submitted under 34 CFR
682.416(e), if the audit period ends no
more than 90 days prior to the date the
servicer submits its request for des-
ignation.

(3) A guaranty agency may submit a
copy of the annual audit required
under section 428(b)(2)(D) of the Higher
Education Act of 1965, as amended, if
the audit period ends no more than 90
days prior to the date the guaranty
agency submits its request for designa-
tion;

(ii) If the applicant is a servicer, a
statement signed by the owner or chief
executive officer of the applicant certi-
fying that the applicant meets the defi-
nition of a servicer contained in para-
graph (d)(3) of this section; and

(iii)(A) A compliance audit of its loan
portfolio, conducted by a qualified
independent organization meeting the
criteria in paragraph (b)(9) of this sec-
tion, that yields a compliance perform-
ance rating of 97 percent or higher of
all due diligence requirements applica-
ble to each loan, on average, with re-
spect to the collection of delinquent or

defaulted loans and satisfying the re-
quirements in paragraph (b)(1)(iv) of
this section or, if applicable, paragraph
(c)(2)(i) of this section. The audit pe-
riod may end no more than 90 days
prior to the date the lender, servicer or
guaranty agency submits its request
for designation.

(B) To satisfy the requirement of
paragraph (a)(2)(iii)(A) of this section,
a servicer may submit its annual com-
pliance audit under 34 CFR 682.416(e), if
the servicer includes in its report a
measure of its compliance performance
rating required under paragraph
(a)(2)(iii)(A) of this section, if this
audit is performed in accordance with
an audit guide developed by the U.S.
Department of Education, Office of In-
spector General.

(3) The cost of audits for determining
eligibility and continued compliance
under this section is the responsibility
of the lender, servicer, or guaranty
agency.

(4) A lender or servicer shall also sub-
mit the information in paragraph (a)(2)
(i), (ii), or (iii) of this section to each
appropriate guaranty agency.

(5) A lender may be designated for ex-
ceptional performance for loans that it
services itself. A lender servicer may
be designated for exceptional perform-
ance only for all loans it services.

(6)(i) To prevent a lapse of a lender’s,
servicer’s, or guaranty agency’s excep-
tional performance status after the end
of the 12-month period, the lender,
servicer, or guaranty agency shall sub-
mit updated information required
under paragraph (a)(2) of this section
to the Secretary no later than 90 days
after the end of the annual audit pe-
riod.

(ii) Upon the Secretary’s determina-
tion that the lender, servicer, or guar-
anty agency maintained at least a 97
percent compliance performance rate
and satisfies the other requirements
for designation, the Secretary notifies
the lender, servicer, or guaranty agen-
cy that its redesignation for excep-
tional performance begins on the date
following the last day of the previous
12-month period for which it received
designation for exceptional perform-
ance. However, a lender’s, servicer’s, or
guaranty agency’s designation for ex-
ceptional performance continues until
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it receives notification from the Sec-
retary that its request for redesigna-
tion is approved, or that its designa-
tion is revoked, under the provisions of
paragraph (b)(8)(iii) of this section.

(iii) The Secretary notifies the lender
or lender servicer and the appropriate
guaranty agency within 60 days after
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of
this section, from the eligible lender or
lender servicer, that the lender’s or
lender servicer’s reapplication for des-
ignation for exceptional performance
has been approved or denied. A notice
under paragraph (a)(6) of this section is
determined to have been received by
the lender, servicer, or guaranty agen-
cy no later than 3 days after the notice
is mailed, unless the lender, servicer,
or guaranty agency is able to prove
otherwise.

(b) Determination of eligibility. (1) The
Secretary determines whether to des-
ignate a lender or lender servicer for
exceptional performance based upon—

(i) The annual compliance audit of
collection activities required for FFEL
Program loans under § 682.411(c)
through (h), and (m), if applicable,
serviced during the audit period;

(ii) Information from any guaranty
agency regarding an eligible lender or
lender servicer desiring designation,
including, but not limited to, any in-
formation suggesting that the lender’s
or lender servicer’s request for designa-
tion should not be approved;

(iii) Any other information in the
possession of the Secretary, or sub-
mitted to the Secretary by any other
agency or office of the Federal Govern-
ment; and

(iv) Evidence indicating that the
lender or lender servicer has complied
with the requirements for converting
FFEL Program loans to repayment
under § 682.209(a), and the timely filing
requirements under §§ 682.402(g)(2) and
682.406(a)(5), in accordance with the
audit guide as published by the U.S.
Department of Education, Office of In-
spector General. The audit submitted
under paragraph (b)(1)(i) of this section
may satisfy this requirement, if a sepa-
rate sample of loans is used.

(2) The Secretary informs the eligible
lender or lender servicer, and the ap-
propriate guaranty agency, that the

lender’s or lender servicer’s request for
designation as an exceptional lender or
lender servicer has been approved, un-
less the results of the audit are persua-
sively rebutted by information under
paragraphs (b) (1)(ii) or (iii) of this sec-
tion. If the request for designation is
not approved, the Secretary informs
the lender or lender servicer and the
appropriate guaranty agency or agen-
cies of the reason the application is not
approved.

(3) In calculating a lender’s or lender
servicer’s compliance rating, as ref-
erenced in paragraph (a)(2)(iii) of this
section, the universe for the audit
must include all loans in the lender’s
or lender servicer’s FFEL Program
portfolio that are serviced during the
audit period performed under the De-
partment’s regulations in §§ 682.411,
682.209(a), 682.402(g)(2), and 682.406(a)(5).
The calculation may consider only due
diligence activities applicable to the
audit period. The numerator must in-
clude the total number of collection
activities successfully completed, in
accordance with program regulations,
that are serviced during the audit pe-
riod. The denominator must include
the total number of collection activi-
ties required to be performed, in com-
pliance with program regulations, that
are serviced during the audit period.
Using statistical sampling and evalua-
tion techniques identified in an audit
guide prepared by the Department’s Of-
fice of Inspector General, a random
sample of loans must be selected and
evaluated.

(4) The Secretary notifies the lender
or lender servicer and the appropriate
guaranty agency within 60 days after
the date the Secretary receives the in-
formation, listed in paragraph (a)(2) of
this section, from the eligible lender or
lender servicer, that the lender’s or
lender servicer’s application for des-
ignation for exceptional performance
has been approved or denied.

(5)(i) Except as provided under para-
graph (b)(8) of this section, a guaranty
agency may not refuse, solely on the
basis of a violation of repayment con-
version, due diligence requirements, or
timely filing requirements, to pay an
eligible lender or lender servicer, des-
ignated for exceptional performance,
100 percent of the unpaid principal and
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interest of all loans for which eligible
claims are submitted for insurance
payment by that eligible lender or
lender servicer. The designation of a
lender or lender servicer for excep-
tional performance applies to loans
that have been serviced by the lender
or lender servicer for the last 180 days
prior to a borrower’s default or earlier
in the case of death, disability, bank-
ruptcy, or closed school and false cer-
tification discharges.

(ii) A guaranty agency or the Sec-
retary may require the lender or lender
servicer to repurchase a loan if the
agency determines the loan should not
have been submitted as a claim. A
guaranty agency may not require re-
purchase of a loan based solely on the
lender’s violation of the requirement
relating to repayment conversion, due
diligence, or timely filing. The guar-
anty agency must pay claims to a lend-
er or lender servicer designated for ex-
ceptional performance in accordance
with this paragraph for the one-year
period following the date the guaranty
agency receives notification of the
lender’s or lender servicer’s designa-
tion under paragraph (b)(2) of this sec-
tion, unless the Secretary notifies the
guaranty agency that the lender’s or
lender servicer’s designation for excep-
tional performance has been revoked.

(6)(i) To maintain its designation for
exceptional performance, the lender or
lender servicer must have a quarterly
compliance audit of the due diligence
in collection activities required for
FFEL Program loans under § 682.411(c)–
(h), and (m), if applicable, and for con-
verting FFEL Program loans to repay-
ment under § 682.209(a) and timely fil-
ing requirements under §§ 682.402(g)(2)
and 682.406(a)(5) conducted by a quali-
fied independent organization meeting
the criteria in paragraph (b)(9) of this
section that results in a compliance
rating for the quarter of not less than
97 percent. The audit must indicate a
compliance performance rating of not
less than 97 percent for two consecu-
tive months or 90 percent for any
month. The quarterly audit may not
include any period covered by the an-
nual financial and compliance audit
under paragraph (a)(2) of this section.
The results of the quarterly compli-
ance audit must be submitted to the

Secretary and to the appropriate guar-
anty agencies within 90 days following
the end of each quarter.

(ii) If a lender or lender servicer has
been designated for exceptional per-
formance for at least 15 months, a lend-
er or lender servicer may petition the
Secretary for permission to have its in-
ternal auditors perform the subsequent
quarterly compliance audits required
by paragraph (b)(6)(i) of this section. If
the Secretary approves the request, the
lender’s or lender servicer’s annual
audit must assess the reliability of the
procedures used by the lender’s or lend-
er servicer’s internal auditor in per-
forming the quarterly audits.

(iii) The lender or lender servicer
shall perform three quarterly audits
and one annual audit that includes a
representative sample of fourth quarter
collection activities to satisfy the re-
quirements of this paragraph.

(7)(i) Insurance payments made on el-
igible claims submitted by a lender or
lender servicer designated for excep-
tional performance are not subject to
additional review of repayment conver-
sion, due diligence, and timely filing
requirements, or to required repur-
chase by the lender or lender servicer,
unless the Secretary determines that
the eligible lender or lender servicer
engaged in fraud or other purposeful
misconduct in obtaining designation
for exceptional performance. Notwith-
standing the payment requirements in
this paragraph, nothing prohibits the
guaranty agency or the Secretary from
reviewing the lender’s or lender
servicer’s activities in regard to the
loans paid under this paragraph as part
of program oversight responsibilities,
or for requiring the lender to repur-
chase a loan if the agency determines
the loan should not have been sub-
mitted as a claim. The lender shall file,
and the guaranty agency shall main-
tain, the documentation the guaranty
agency normally requires its lenders to
file with respect to the collection his-
tory of each loan.

(ii) A lender or lender servicer des-
ignated under this section that fails to
service loans or otherwise comply with
applicable program regulations is con-
sidered in violation of 31 U.S.C. 3729.
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(8)(i) The Secretary revokes the des-
ignation of a lender or lender servicer
for exceptional performance if—

(A) The quarterly compliance audit
required under paragraph (b)(6) of this
section is submitted to the Secretary
and indicates that the lender or lender
servicer failed to maintain not less
than 97 percent compliance with due
diligence standards for the quarter, or
not less than 97 percent compliance for
2 consecutive months, or 90 percent for
any month; or

(B) Any quarterly audit required in
paragraph (b)(6) of this section is not
received by the Secretary within 90
days following the end of each quarter.

(ii) The Secretary may revoke the
designation of an exceptional lender or
lender servicer if—

(A) The Secretary determines the eli-
gible lender or lender servicer failed to
maintain an overall level of regulatory
compliance consistent with the audit
submitted by the lender or lender
servicer;

(B) The Secretary has reason to be-
lieve the lender or lender servicer may
have engaged in fraud in securing its
designation for exceptional perform-
ance; or

(C) The lender or lender servicer fails
to service loans in accordance with
program regulations. For purposes of
this paragraph, a lender or lender
servicer fails to service loans in ac-
cordance with program regulations if
the Secretary determines that the
lender or lender servicer has com-
mitted serious and material violations
of the regulations.

(iii) The date on which the event or
condition occurred is the effective date
of the revocation, except for revocation
under paragraph (a)(6) of this section,
which is effective at the close of the 12-
month period for which the lender or
lender servicer received designation for
exceptional performance.

(9) Public accountants, public ac-
counting firms, and external govern-
ment audit organizations that meet
the qualification and independence
standards contained in Government
Auditing Standards published by the
Comptroller General of the United
States are acceptable entities to per-
form the audits required under para-

graphs (a)(2)(iii)(A) and (b)(6) of this
section.

(c)(1)(i) Except as provided under
paragraph (c)(8) of this section, the
Secretary pays the applicable reinsur-
ance rate under section 428(b)(1)(G) of
the Act on all claims submitted by a
guaranty agency or guaranty agency
servicer that has been designated for
exceptional performance.

(ii) A guaranty agency may be des-
ignated for exceptional performance
for loans that it services itself.

(iii) A guaranty agency servicer may
be designated for exceptional perform-
ance for loans it services.

(iv) A guaranty agency or guaranty
agency servicer is designated for excep-
tional performance for a 12-month pe-
riod following the receipt, by the guar-
anty agency or guaranty agency
servicer, of the Secretary’s notification
of designation.

(v) A notice under this paragraph is
determined to have been received no
later than 3 days after the date the no-
tice is mailed, unless the guaranty
agency or guaranty agency servicer is
able to prove otherwise.

(2) The Secretary determines whether
to designate a guaranty agency or
guaranty agency servicer for excep-
tional performance based upon—

(i) The annual financial audit and a
compliance audit of collection activi-
ties, including timely claim payment
and timely reinsurance filing required
for FFEL Program loans under
§§ 682.410(b)(6) (iii) through (xii), and
682.406 (a)(8) and (a)(9), or §§ 682.410(b)(7)
and 682.406 (a)(8) and (a)(9); and

(ii) Any other information in the pos-
session of the Secretary.

(3) The Secretary informs the guar-
anty agency or guaranty agency
servicer that its request for designa-
tion for exceptional performance has
been approved, unless the results of the
audit are persuasively rebutted by
other information received by the Sec-
retary. If the Secretary does not ap-
prove the guaranty agency’s or guar-
anty agency servicer’s request for des-
ignation, the Secretary informs the
guaranty agency or guaranty agency
servicer of the reason the application
was not approved.
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(4) In calculating a guaranty agen-
cy’s or guaranty agency servicer’s com-
pliance rating, as referenced in para-
graph (a)(2)(iii) of this section, the Sec-
retary requires that the universe of
loans in the audit sample must consist
of all loans in the guaranty agency’s or
guaranty agency servicer’s FFEL Pro-
gram portfolio that are serviced during
the audit period performed under the
Department’s regulations in
§§ 682.410(b)(6) (iii) through (xii) and
682.406 (a)(8) and (a)(9) or §§ 682.410(b)(7)
and 682.406 (a)(8) and (a)(9). The cal-
culation may consider only the due
diligence activities that were or should
have been conducted during the audit
period. The numerator must include
the total number of collection activi-
ties successfully completed in accord-
ance with program regulations on
loans that were serviced during the
audit period. The denominator must in-
clude the total number of collection
activities required to be performed in
compliance with program regulations
on loans that were serviced during the
audit period. Using statistical sam-
pling and evaluation techniques identi-
fied in an audit guide prepared by the
Department’s Office of Inspector Gen-
eral, a random sample of loans must be
selected and evaluated.

(5) The Secretary notifies a guaranty
agency or guaranty agency servicer,
within 60 days after the date the Sec-
retary receives the information listed
in paragraph (a)(2) of this section
whether the guaranty agency’s or guar-
anty agency servicer’s application for
designation for exceptional perform-
ance has been approved or denied.

(6)(i) To maintain its status as an ex-
ceptional guaranty agency or guaranty
agency servicer, the guaranty agency
or guaranty agency servicer must have
a quarterly compliance audit of the due
diligence in collection activities of de-
faulted FFEL Program loans under
§§ 682.410(b)(6) (iii) through (xii) and
682.406 (a)(8) and (a)(9) or 682.410(b)(7)
and 682.406(a)(8) and (a)(9) conducted by
a qualified independent organization
meeting the criteria in paragraph (c)(9)
of this section. The audit must yield a
compliance performance rating of not
less than 97 percent. The quarterly
audit may not include any period cov-
ered by the annual financial and com-

pliance audit required under paragraph
(a)(2) of this section. The results of the
quarterly compliance audit must be
submitted to the Secretary within 90
days following the end of each quarter.

(ii) If the guaranty agency or guar-
anty agency servicer has been des-
ignated for exceptional performance
for at least 15 months, the guaranty
agency or a guaranty agency servicer
may petition the Secretary for permis-
sion to have its internal auditors per-
form subsequent quarterly compliance
audits required by paragraph (c)(6)(i) of
this section. If the Secretary approves
the request, the guaranty agency’s or
guaranty agency servicer’s annual
audit must assess the reliability of the
procedures used by the guaranty agen-
cy’s or the guaranty agency servicer’s
internal auditor in performing the
quarterly audits.

(7)(i) Payments of reinsurance made
on claims, under the FFEL Program,
submitted by a guaranty agency or
guaranty agency servicer designated
for exceptional performance are not
subject to repayment based on addi-
tional review of due diligence activi-
ties, including timely claim payment,
or timely filing for reinsurance cov-
ering a period during which the guar-
anty agency or guaranty agency
servicer was designated for any reason
other than a determination by the Sec-
retary that the eligible guaranty agen-
cy or guaranty agency servicer engaged
in fraud or other purposeful mis-
conduct in obtaining designation for
exceptional performance.

(ii) A guaranty agency designated
under this section that fails to service
loans or otherwise comply with appli-
cable program regulations is consid-
ered in violation of 31 U.S.C. 3729.

(8)(i) The Secretary may revoke the
designation of a guaranty agency or
guaranty agency servicer for excep-
tional performance if the Secretary has
reason to believe the guaranty agency
or guaranty agency servicer fraudu-
lently obtained its designation for ex-
ceptional performance.

(ii) The Secretary may revoke the
designation for exceptional perform-
ance upon 30 days’ notice, and an op-
portunity for a hearing before the Sec-
retary, if the Secretary finds that the
guaranty agency or guaranty agency
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servicer failed to maintain an accept-
able overall level of regulatory compli-
ance.

(9) A qualified independent organiza-
tion is an organization that meets the
criteria in paragraph (b)(9) of this sec-
tion.

(d) Definitions. For purposes of this
section—

(1) Due diligence requirements means
the activities required to be performed
by lenders or guaranty agencies on de-
linquent or defaulted loans pursuant to
§ 682.411 (c) through (h), and (m), if ap-
plicable and §§ 682.410(b)(6) (iii) through
(xii) and 682.406 (a)(8) and (a)(9) or
§§ 682.410(b)(7) and 682.406(a)(8) and
(a)(9);

(2) Eligible loan means a loan made,
insured, or guaranteed under part B of
title IV of the Act; and

(3) Servicer means an entity that serv-
ices and collects student loans and
that—

(i) Has substantial experience in serv-
icing and collecting consumer loans or
student loans;

(ii) Has an annual independent finan-
cial audit that is furnished to the Sec-
retary and any other parties des-
ignated by the Secretary;

(iii) Has business systems capable of
meeting the requirements of part B of
title IV of the Act and applicable regu-
lations;

(iv) Has adequate personnel knowl-
edgeable about the student loan pro-
grams authorized by part B of title IV
of the Act; and

(v) Does not knowingly have any
owner, majority shareholder, director,
or officer of the entity who has been
convicted of a felony.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078–9)

[59 FR 32866, June 24, 1994, as amended at 60
FR 30788, June 12, 1995; 64 FR 18981, Apr. 16,
1999]

§ 682.416 Requirements for third-party
servicers and lenders contracting
with third-party servicers.

(a) Standards for administrative capa-
bility. A third-party servicer is consid-
ered administratively responsible if
it—

(1) Provides the services and adminis-
trative resources necessary to fulfill its

contract with a lender or guaranty
agency, and conducts all of its contrac-
tual obligations that apply to the
FFEL programs in accordance with
FFEL programs regulations;

(2) Has business systems including
combined automated and manual sys-
tems, that are capable of meeting the
requirements of part B of Title IV of
the Act and with the FFEL programs
regulations; and

(3) Has adequate personnel who are
knowledgeable about the FFEL pro-
grams.

(b) Standards of financial responsi-
bility. The Secretary applies the provi-
sions of 34 CFR 668.15(b) (1)–(4) and (6)–
(9) to determine that a third-party
servicer is financially responsible
under this part. References to ‘‘the in-
stitution’’ in those provisions shall be
understood to mean the third-party
servicer, for this purpose.

(c) Special review of third-party
servicer. (1) The Secretary may review a
third-party servicer to determine that
it meets the administrative capability
and financial responsibility standards
in this section.

(2) In response to a request from the
Secretary, the servicer shall provide
evidence to demonstrate that it meets
the administrative capability and fi-
nancial responsibility standards in this
section.

(3) The servicer may also provide evi-
dence of why administrative action is
unwarranted if it is unable to dem-
onstrate that it meets the standards of
this section.

(4) Based on the review of the mate-
rials provided by the servicer, the Sec-
retary determines if the servicer meets
the standards in this part. If the
servicer does not, the Secretary may
initiate an administrative proceeding
under subpart G.

(d) Past performance of third-party
servicer or persons affiliated with servicer.
Notwithstanding paragraphs (b) and (c)
of this section, a third-party servicer is
not financially responsible if—

(1)(i) The servicer; its owner, major-
ity shareholder, or chief executive offi-
cer; any person employed by the
servicer in a capacity that involves the
administration of a Title IV, HEA pro-
gram or the receipt of Title IV, HEA
program funds; any person, entity, or
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officer or employee of an entity with
which the servicer contracts where
that person, entity, or officer or em-
ployee of the entity acts in a capacity
that involves the administration of a
Title IV, HEA program or the receipt
of Title IV, HEA program funds has
been convicted of, or has pled nolo
contendere or guilty to, a crime involv-
ing the acquisition, use, or expenditure
of Federal, State, or local government
funds, or has been administratively or
judicially determined to have com-
mitted fraud or any other material vio-
lation of law involving such funds, un-
less—

(A) The funds that were fraudulently
obtained, or criminally acquired, used,
or expended have been repaid to the
United States, and any related finan-
cial penalty has been paid;

(B) The persons who were convicted
of, or pled nolo contendere or guilty to,
a crime involving the acquisition, use,
or expenditure of the funds are no
longer incarcerated for that crime; and

(C) At least five years have elapsed
from the date of the conviction, nolo
contendere plea, guilty plea, or adminis-
trative or judicial determination; or

(ii) The servicer, or any principal or
affiliate of the servicer (as those terms
are defined in 34 CFR part 85), is—

(A) Debarred or suspended under Ex-
ecutive Order (E.O.) 12549 (3 CFR, 1986
Comp., p. 189) or the Federal Acquisi-
tion Regulations (FAR), 48 CFR part 9,
subpart 9.4; or

(B) Engaging in any activity that is a
cause under 34 CFR 85.305 or 85.405 for
debarment or suspension under E.O.
12549 (3 CFR, 1986 Comp., p. 189) or the
FAR, 48 CFR part 9, subpart 9.4; and

(2) Upon learning of a conviction,
plea, or administrative or judicial de-
termination described in paragraph
(d)(1) of this section, the servicer does
not promptly remove the person, agen-
cy, or organization from any involve-
ment in the administration of the
servicer’s participation in Title IV,
HEA programs, including, as applica-
ble, the removal or elimination of any
substantial control, as determined
under 34 CFR 668.15, over the servicer.

(e) Independent audits. (1) A third-
party servicer shall arrange for an
independent audit of its administration
of the FFELP loan portfolio unless—

(i) The servicer contracts with only
one lender or guaranty agency; and

(ii) The audit of that lender’s or
guaranty agency’s FFEL programs in-
volves every aspect of the servicer’s ad-
ministration of those FFEL programs.

(2) The audit must—
(i) Examine the servicer’s compliance

with the Act and applicable regula-
tions;

(ii) Examine the servicer’s financial
management of its FFEL program ac-
tivities;

(iii) Be conducted in accordance with
the standards for audits issued by the
United States General Accounting Of-
fice’s (GAO’s) Standards for Audit of
Governmental Organizations, Programs,
Activities, and Functions. (This publica-
tion is available from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC
20402.) Procedures for audits are con-
tained in an audit guide developed by
and available from the Office of Inspec-
tor General of the Department of Edu-
cation; and

(iv) Except for the initial audit, be
conducted at least annually and be sub-
mitted to the Secretary within six
months of the end of the audit period.
The initial audit must be an annual
audit of the servicer’s first full fiscal
year beginning on or after July 1, 1994,
and include any period from the begin-
ning of the first full fiscal year. The
audit report must be submitted to the
Secretary within six months of the end
of the audit period. Each subsequent
audit must cover the servicer’s activi-
ties for the one-year period beginning
no later than the end of the period cov-
ered by the preceding audit.

(3) With regard to a third-party
servicer that is a governmental entity,
the audit required by this paragraph
must be conducted in accordance with
31 U.S.C. 7502 and 34 CFR part 80, ap-
pendix G.

(4) With regard to a third-party
servicer that is a nonprofit organiza-
tion, the audit required by this para-
graph must be conducted in accordance
with Office of Management and Budget
(OMB) Circular A–133, ‘‘Audit of Insti-
tutions of Higher Education and Other
Nonprofit Institutions,’’ as incor-
porated in 34 CFR 74.61(h)(3).
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(f) Contract responsibilities. A lender
that participates in the FFEL pro-
grams may not enter into a contract
with a third-party servicer that the
Secretary has determined does not
meet the requirements of this section.
The lender must provide the Secretary
with the name and address of any
third-party servicer with which the
lender enters into a contract and, upon
request by the Secretary, a copy of
that contract. A third-party servicer
that is under contract with a lender to
perform any activity for which the
records in § 682.414(a)(3)(ii) are relevant
to perform the services for which the
servicer has contracted shall maintain
current, complete, and accurate
records pertaining to each loan that
the servicer is under contract to ad-
minister on behalf of the lender. The
records must be maintained in a sys-
tem that allows ready identification of
each loan’s current status.

(Approved by the Office of Management and
Budget under control number 1840–0537)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1078–
3, 1082; E.O. 12549 (3 CFR, 1986 Comp., p. 189),
12689 (3 CFR, 1989 Comp., p. 235))

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22455, Apr. 29, 1994; 59 FR 34964, July 7,
1994]

§ 682.417 Determination of reserve
funds or assets to be returned.

(a) General. The procedures described
in this section apply to a determina-
tion by the Secretary that—

(1) A guaranty agency must return to
the Secretary a portion of its reserve
funds which the Secretary has deter-
mined is unnecessary to pay the pro-
gram expenses and contingent liabil-
ities of the agency; and

(2) A guaranty agency must require
the return to the agency or the Sec-
retary of reserve funds or assets within
the meaning of section 422(g)(1) of the
Act held by or under the control of any
other entity, which the Secretary de-
termines are necessary to pay the pro-
gram expenses and contingent liabil-
ities of the agency or which are re-
quired for the orderly termination of
the guaranty agency’s operations and
the liquidation of its assets.

(b) Return of unnecessary reserve
funds. (1) The Secretary may initiate a
process to recover unnecessary reserve

funds under paragraph (a)(1) of this sec-
tion if the Secretary determines that a
guaranty agency’s reserve fund ratio
under § 682.410(a)(10) for each of the two
preceding Federal fiscal years exceeded
2.0 percent.

(2) If the Secretary initiates a proc-
ess to recover unnecessary reserve
funds, the Secretary requires the re-
turn of a portion of the reserve funds
that the Secretary determines will per-
mit the agency to—

(i) Have a reserve fund ratio of at
least 2.0 percent under § 682.410(a)(10) at
the time of the determination; and

(ii) Meet the minimum reserve fund
requirements under § 682.410(a)(10) and
retain sufficient additional reserve
funds to perform its responsibilities as
a guaranty agency during the current
Federal fiscal year and the four suc-
ceeding Federal fiscal years.

(3)(i) The Secretary makes a deter-
mination of the amount of the reserve
funds needed by the guaranty agency
under paragraph (b)(2) of this section
on the basis of financial projections for
the period described in that paragraph.
If the agency provides projections for a
period longer than the period referred
to in that paragraph, the Secretary
may consider those projections.

(ii) The Secretary may require a
guaranty agency to provide financial
projections in a form and on the basis
of assumptions prescribed by the Sec-
retary. If the Secretary requests the
agency to provide financial projec-
tions, the agency shall provide the pro-
jections within 60 days of the Sec-
retary’s request. If the agency does not
provide the projections within the
specified time period, the Secretary de-
termines the amount of reserve funds
needed by the agency on the basis of
other information.

(c) Notice. (1) The Secretary or an au-
thorized Departmental official begins a
proceeding to order a guaranty agency
to return a portion of its reserve funds,
or to direct the return of reserve funds
or assets subject to return, by sending
the guaranty agency a notice by cer-
tified mail, return receipt requested.

(2) The notice—
(i) Informs the guaranty agency of

the Secretary’s determination that the
reserve funds or assets must be re-
turned;
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(ii) Describes the basis for the Sec-
retary’s determination and contains
sufficient information to allow the
guaranty agency to prepare and
present an appeal;

(iii) States the date by which the re-
turn of reserve funds or assets must be
completed;

(iv) Describes the process for appeal-
ing the determination, including the
time for filing an appeal and the proce-
dure for doing so; and

(v) Identifies any actions that the
guaranty agency must take to ensure
that the reserve funds or assets that
are the subject of the notice are main-
tained and protected against use, ex-
penditure, transfer, or other disburse-
ment after the date of the Secretary’s
determination, and the basis for requir-
ing those actions. The actions may in-
clude, but are not limited to, directing
the agency to place the reserve funds
in an escrow account. If the Secretary
has directed the guaranty agency to re-
quire the return of reserve funds or as-
sets held by or under the control of an-
other entity, the guaranty agency shall
ensure that the agency’s claims to
those funds or assets and the collect-
ability of the agency’s claims will not
be compromised or jeopardized during
an appeal. The guaranty agency shall
also comply with all other applicable
regulations relating to the use of re-
serve funds and assets.

(d) Appeal. (1) A guaranty agency
may appeal the Secretary’s determina-
tion that reserve funds or assets must
be returned by filing a written notice
of appeal within 20 days of the date of
the guaranty agency’s receipt of the
notice of the Secretary’s determina-
tion. If the agency files a notice of ap-
peal, the requirement that the return
of reserve funds or assets be completed
by a particular date is suspended pend-
ing completion of the appeal process. If
the agency does not file a notice of ap-
peal within the period specified in this
paragraph, the Secretary’s determina-
tion is final.

(2) A guaranty agency shall submit
the information described in paragraph
(d)(4) of this section within 45 days of
the date of the guaranty agency’s re-
ceipt of the notice of the Secretary’s
determination unless the Secretary
agrees to extend the period at the

agency’s request. If the agency does
not submit that information within the
prescribed period, the Secretary’s de-
termination is final.

(3) A guaranty agency’s appeal of a
determination that reserve funds or as-
sets must be returned is considered and
decided by a Departmental official
other than the official who issued the
determination or a subordinate of that
official.

(4) In an appeal of the Secretary’s de-
termination, the guaranty agency
shall—

(i) State the reasons the guaranty
agency believes the reserve funds or as-
sets need not be returned;

(ii) Identify any evidence on which
the guaranty agency bases its position
that the reserve funds or assets need
not be returned;

(iii) Include copies of the documents
that contain this evidence;

(iv) Include any arguments that the
guaranty agency believes support its
position that the reserve funds or as-
sets need not be returned; and

(v) Identify the steps taken by the
guaranty agency to comply with the
requirements referred to in paragraph
(c)(2)(v) of this section.

(5)(i) In its appeal, the guaranty
agency may request the opportunity to
make an oral argument to the deciding
official for the purpose of clarifying
any issues raised by the appeal. The de-
ciding official provides such an oppor-
tunity promptly after the expiration of
the period referred to in paragraph
(d)(2) of this section.

(ii) The agency may not submit new
evidence at or after the oral argument
unless the deciding official determines
otherwise. A transcript of the oral ar-
gument is made a part of the record of
the appeal and is promptly provided to
the agency.

(6) The guaranty agency has the bur-
den of production and the burden of
persuading the deciding official that
the Secretary’s determination should
be modified or withdrawn.

(e) Third-party participation. (1) If the
Secretary issues a determination under
paragraph (a)(1) of this section, the
Secretary promptly publishes a notice
in the FEDERAL REGISTER announcing
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the portion of the reserve fund to be re-
turned by the agency and providing in-
terested persons an opportunity to sub-
mit written information relating to the
determination within 30 days after the
date of publication. The Secretary pub-
lishes the notice no earlier than five
days after the agency receives a copy
of the determination.

(2) If the guaranty agency to which
the determination relates files a notice
of appeal of the determination, the de-
ciding official may consider any infor-
mation submitted in response to the
FEDERAL REGISTER notice. All informa-
tion submitted by a third party is
available for inspection and copying at
the offices of the Department of Edu-
cation in Washington, D.C., during nor-
mal business hours.

(f) Adverse information. If the deciding
official considers information in addi-
tion to the evidence described in the
notice of the Secretary’s determination
that is adverse to the guaranty agen-
cy’s position on appeal, the deciding of-
ficial informs the agency and provides
it a reasonable opportunity to respond
to the information without regard to
the period referred to in paragraph
(d)(2) of this section.

(g) Decision. (1) The deciding official
issues a written decision on the guar-
anty agency’s appeal within 45 days of
the date on which the information de-
scribed in paragraph (d)(4) and (d)(5)(ii)
of this section is received, or the oral
argument referred to in paragraph
(d)(5) of this section is held, whichever
is later. The deciding official mails the
decision to the guaranty agency by cer-
tified mail, return receipt requested.
The decision of the deciding official be-
comes the final decision of the Sec-
retary 30 days after the deciding offi-
cial issues it. In the case of a deter-
mination that a guaranty agency must
return reserve funds, if the deciding of-
ficial does not issue a decision within
the prescribed period, the agency is no
longer required to take the actions de-
scribed in paragraph (c)(2)(v) of this
section.

(2) A guaranty agency may not seek
judicial review of the Secretary’s de-
termination to require the return of re-
serve funds or assets until the deciding
official issues a decision.

(3) The deciding official’s written de-
cision includes the basis for the deci-
sion. The deciding official bases the de-
cision only on evidence described in
the notice of the Secretary’s deter-
mination and on information properly
submitted and considered by the decid-
ing official under this section. The de-
ciding official is bound by all applica-
ble statutes and regulations and may
neither waive them nor rule them in-
valid.

(h) Collection of reserve funds or assets.
(1) If the deciding official’s final deci-
sion requires the guaranty agency to
return reserve funds, or requires the
guaranty agency to require the return
of reserve funds or assets to the agency
or to the Secretary, the decision states
a new date for compliance with the de-
cision. The new date is no earlier than
the date on which the decision becomes
the final decision of the Secretary.

(2) If the guaranty agency fails to
comply with the decision, the Sec-
retary may recover the reserve funds
from any funds due the agency from
the Department without any further
notice or procedure and may take any
other action permitted or authorized
by law to compel compliance.

(Approved by the Office of Management and
Budget under Control Number 1840–0538)

(Authority: 20 U.S.C. 1072(g)(1))

[59 FR 60692, Nov. 25, 1994]

§ 682.418 Prohibited uses of reserve
fund assets.

(a) General. (1) A guaranty agency
may not use the assets of the reserve
fund established under § 682.410(a)(1) to
pay costs prohibited under paragraph
(b) of this section and may not use the
assets of the reserve fund to pay for
goods, property, or services provided by
an affiliated organization that would
exceed the affiliated organization’s ac-
tual and reasonable cost of providing
those goods, property, or services, un-
less the agency demonstrates to the
Secretary, and receives the Secretary’s
concurrence, that such a payment
would be in the Federal fiscal interest.

(2) All guaranty agency contracts
with respect to its reserve fund or as-
sets must include a provision stating
that the contract is terminable by the
Secretary upon 30 days notice to the
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contracting parties if the Secretary de-
termines that the contract includes an
impermissible transfer of the reserve
fund or assets or is otherwise incon-
sistent with the terms and purposes of
section 422 of the HEA.

(b) Prohibited uses of reserve fund as-
sets. A guaranty agency may use the
assets of the reserve fund established
under § 682.410(a)(1) only as prescribed
in § 682.410(a)(2). Uses of the reserve
fund that are not allowable under
§ 682.410(a)(2) include, but are not lim-
ited to—

(1) Compensation for personnel services,
including wages, salaries, pension plan
costs, post-retirement health benefits,
employee life insurance, unemploy-
ment benefit plans, severance pay,
costs of leave, and other benefits, to
the extent that total compensation to
an employee, officer, director, trustee,
or agent of the guaranty agency is not
reasonable for the services rendered.
Compensation is considered reasonable
to the extent that it is comparable to
that paid in the labor market in which
the guaranty agency competes for the
kind of employees involved. Costs that
are otherwise unallowable may not be
considered allowable solely on the
basis that they constitute personnel
compensation. In no case may the re-
serve fund be used to pay any com-
pensation, whether calculated on an
hourly basis or otherwise, that would
be proportionately greater than 118.05
percent of the total salary paid (as cal-
culated on an hourly basis) under sec-
tion 5312 of title 5, United States Code
(relating to Level I of the Executive
Schedule).

(2) Contributions and donations, in-
cluding cash, property, and services, by
the guaranty agency to others, regard-
less of the recipient or purpose, unless
pursuant to written authorization from
the Secretary;

(3) Entertainment, including amuse-
ment, diversion, hospitality suites, and
social activities, and any costs associ-
ated with those activities, such as tick-
ets to shows or sports events, meals,
alcoholic beverages, lodging, rentals,
transportation, and gratuities;

(4) Fines, penalties, damages, and other
settlements resulting from violations or
alleged violations of the guaranty
agency’s failure to comply with Fed-

eral, State, or local laws and regula-
tions that are unrelated to the FFEL
Program, unless specifically approved
by the Secretary. This prohibition does
not apply if a non-criminal violation or
alleged violation has been assessed
against the guaranty agency, the pay-
ment does not reimburse an agency
employee, and the payment does not
exceed $1,000, or if it occurred as a re-
sult of compliance with specific re-
quirements of the FFEL Program or in
accordance with written instructions
from the Secretary. The use of the re-
serve fund in any other case must be
requested by the agency and specifi-
cally approved in advance by the Sec-
retary;

(5) Legal expenses for prosecution of
claims against the Federal Govern-
ment, unless the guaranty agency sub-
stantially prevails on those claims. In
that event, the Secretary approves the
reimbursement of reasonable legal ex-
penses incurred by the guaranty agen-
cy;

(6) Lobbying activities, as defined in
section 501(h) of the Internal Revenue
Code, including dues to membership or-
ganizations to the extent that those
dues are used for lobbying;

(7) Major expenditures, including those
for land, buildings, equipment, or infor-
mation systems, whether singly or as a
related group of expenditures, that ex-
ceed 5 percent of the guaranty agency’s
reserve fund balance at the time the
expenditures are made, unless the
agency has provided written notice of
the intended expenditure to the Sec-
retary 30 days before the agency makes
or commits itself to the expenditure.
For those expenditures involving the
purchase of an asset, the term ‘‘major
expenditure’’ applies to costs such as
the cost of purchasing the asset and
making improvements to it, the cost to
put it in place, the net invoice price of
the asset, ancillary charges, such as
taxes, duty, protective in-transit insur-
ance, freight, and installation costs,
and the costs of any modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the asset
usable for the purpose for which it was
acquired, whether the expenditures are
classified as capital or operating ex-
penses;
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(8) Public relations, and all associated
costs, paid directly or through a third
party, to the extent that those costs
are used to promote or maintain a fa-
vorable image of the guaranty agency.
The term ‘‘public relations’’ does not
include any activity that is ordinary
and necessary for the fulfillment of the
agency’s FFEL guaranty responsibil-
ities under the HEA, including appro-
priate and reasonable advertising de-
signed specifically to communicate
with the public and program partici-
pants for the purpose of facilitating the
agency’s ability to fulfill its FFEL
guaranty responsibilities under the
HEA. Ordinary and necessary public re-
lations activities include training of
program participants and secondary
school personnel and customer service
functions that disseminate FFEL-re-
lated information and materials to
schools, loan holders, prospective loan
applicants, and their parents. In pro-
viding that training at workshops, con-
ferences, or other ordinary and nec-
essary forums customarily used by the
agency to fulfill its responsibilities
under the HEA, the agency may pro-
vide light meals and refreshments of a
reasonable nature and amount to the
participants;

(9) Relocation of employees in excess of
an employee’s actual or reasonably es-
timated expenses or for purposes that
do not benefit the administration of
the guaranty agency’s FFEL program.
Except as approved by the Secretary,
reimbursement must be in accordance
with an established written policy; and

(10) Travel expenses that are not in ac-
cordance with a written policy ap-
proved by the Secretary or a State pol-
icy. If the guaranty agency does not
have such a policy, it may not use the
assets of the reserve fund to pay for
travel expenses that exceed those al-
lowed for lodging and subsistence
under subchapter I of Chapter 57 of
title 5, United States Code, or in excess
of commercial airfare costs for stand-
ard coach airfare, unless those accom-
modations would require circuitous
routing, travel during unreasonable
hours, excessively prolonged travel,
would result in increased cost that
would offset transportation savings, or
would offer accommodations not rea-

sonably adequate for the medical needs
of the traveler.

(c) Cost allocation. Each guaranty
agency that shares costs with any
other program, agency, or organization
shall develop a cost allocation plan
consistent with the requirements de-
scribed in OMB Circular A–87 and
maintain the plan and related sup-
porting documentation for audit. A
guaranty agency is required to submit
its cost allocation plans for the Sec-
retary’s approval if it is specifically re-
quested to do so by the Secretary.

(Approved by the Office of Management and
Budget under control number 1840–0726)

(Authority: 20 U.S.C. 1078)

[61 FR 60437, Nov. 27, 1996, as amended at 62
FR 13539, Mar. 21, 1997]

Subpart E—Federal Guaranteed
Student Loan Programs

§ 682.500 Circumstances under which
loans may be guaranteed by the
Secretary.

(a) The Secretary may guarantee
all—

(1) FISL, Federal SLS, and Federal
PLUS loans made by lenders located in
a State in which no State or private
nonprofit guaranty agency has in effect
an agreement with the Secretary under
§ 682.401 to serve as guarantor in that
State;

(2) Federal Consolidation loans made
by the Student Loan Marketing Asso-
ciation and Federal Consolidation
loans made by any other lender that
has applied for and been denied guar-
antee coverage on Consolidation loans
by the guaranty agency that guaran-
tees the largest dollar volume of FFEL
loans made by the lender; and

(3) FISL, Federal SLS, Federal
PLUS, and Federal Consolidation loans
made by lenders located in a State in
which a guaranty agency program is
operating but is not reasonably acces-
sible to students who meet the agen-
cy’s residency requirements.

(b) The Secretary may guarantee
FISL, Federal SLS, Federal PLUS and
Federal Consolidation loans made by a
lender located in a State where a guar-
anty agency operates a program that is
reasonably accessible to students who
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meet the residency requirements of
that program only for—

(1) A student who does not meet the
agency’s residency requirements;

(2) A lender who is not able to obtain
a guarantee from the guaranty agency
for at least 80 percent of the loans the
lender intends to make over a 12-month
period because of the agency’s resi-
dency requirements;

(3) With the approval of the guaranty
agency, a student who has previously
received from the same lender a FISL
loan that has not been repaid; or

(4) All students at a school located in
the State if the Secretary finds that—

(i) No single guaranty agency pro-
gram is reasonably accessible to stu-
dents at that school as compared to
students at other schools during a com-
parable period of time; and

(ii) Guaranteeing loans made in the
State to students attending that school
would significantly increase the access
of students at that school to FFEL
Program loans. The Secretary may
guarantee loans made to those stu-
dents by a lender in that State if—

(A) The guaranty agency does not
recognize the school as being eligible,
but the school is eligible under the
FISL program; or

(B) A majority of the persons en-
rolled at the school meet the condi-
tions of student eligibility for FISL
loans but are not recognized as eligible
under the guaranty agency program.

(c) For purposes of paragraph (b) of
this section, a lender is considered to
be located in the same State as a
school if the lender—

(1) Has an origination relationship
with the school;

(2) Has a majority of its voting stock
held by the school; or

(3) Has common ownership or man-
agement with the school and more
than 50 percent of the loans made by
that lender are made to students at
that school.

(d) As a condition for guaranteeing
loans under the Federal FFEL pro-
grams, the Secretary may require the
lender to submit evidence of cir-
cumstances that would justify loan
guarantees under the provisions of this
section.

(e) With regard to a school lender
that has entered into an agreement

with the Secretary under § 682.600, the
Secretary denies loan guarantees on
the basis of this section only if the Sec-
retary first determines that all eligible
students at that school who make a
conscientious effort to obtain a loan
from another lender will find a loan to
be reasonably available. For purposes
of this paragraph, the determination of
loan availability is based on studies
and surveys that the Secretary con-
siders satisfactory.

(Authority: 20 U.S.C. 1071, 1073, 1078–1, 1078–2,
1078–3, 1082)

§ 682.501 Extent of Federal guarantee
under the Federal GSL programs.

(a) General. Except as provided in
paragraph (b) of this section, the Sec-
retary’s guarantee liability on any
Federal GSL loan is 100 percent of the
unpaid principal balance and, to the ex-
tent permitted under § 682.512, accrued
interest.

(b) Special provisions for State lenders.
(1) Except as described in paragraph
(b)(2) of this section, the Secretary’s
guarantee liability is less than 100 per-
cent under the following conditions:

(i) If the total of default claims under
the Federal GSL programs paid by the
Secretary to a State lender during any
fiscal year reaches five percent of the
amount of the Federal GSL loans in re-
payment at the end of the preceding
fiscal year, the Secretary’s guarantee
liability on a claim subsequently paid
during that fiscal year is 90 percent of
the amount of the unpaid principal bal-
ance plus accrued interest.

(ii) If the total of default claims
under the Federal GSL programs paid
by the Secretary to a State lender dur-
ing any fiscal year reaches nine per-
cent of the amount of the Federal GSL
loans in repayment at the end of the
preceding fiscal year, the Secretary’s
guarantee liability on a claim subse-
quently paid during that fiscal year is
80 percent of the amount of the unpaid
principal balance plus accrued interest.

(iii) For purposes of this paragraph,
the total default claims paid by the
Secretary during any fiscal year do not
include paid claims filed by the lender
under the provisions of § 682.412(e) or
§ 682.509.

(2) The potential reduction in guar-
antee liability does not apply to a
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State lender during the first Federal
fiscal year of its operation as a Federal
GSL Program lender and during each
of the four succeeding fiscal years.

(3) For the purposes of this section,
the term ‘‘amount of the Federal GSL
loans in repayment’’ means the origi-
nal principal amount of all loans guar-
anteed by the Secretary less—

(i) The original principal amount of
loans on which—

(A) Under the FISL program, the bor-
rower has not yet reached the repay-
ment period;

(B) Payment in full has been made by
the borrower;

(C) The borrower was in deferment
status at the time repayment of prin-
cipal was scheduled to begin and re-
mains in deferment status; or

(D) The Secretary has paid a claim
filed under section 437 of the Act; and

(ii) The amount paid by the Sec-
retary for default claims on loans, ex-
clusive of paid claims filed by the lend-
er under § 682.412(e) or § 682.509.

(4) For the purposes of this para-
graph, payments by the Secretary on a
loan that the original lender assigned
to a subsequent holder are considered
payments made to the original lender.

(5) State lenders shall consolidate
Federal GSL loans for the purpose of
calculating the amount of the Sec-
retary’s guarantee liability under this
section.

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078–
3, 1082)

§ 682.502 The application to be a lend-
er.

(a) To be considered for participation
in the Federal GSL programs, a lender
shall submit an application to the Sec-
retary.

(b) In determining whether to enter
into a guarantee agreement with an ap-
plicant, and, if so, what the terms of
the agreement will be, the Secretary
considers—

(1) Whether the applicant meets the
definition of an ‘‘eligible lender’’ in
section 435(d) of the Act and the defini-
tion of ‘‘lender‘’ in § 682.200;

(2) Whether the applicant is capable
of complying with the regulations in
this part as they apply to lenders;

(3) Whether the applicant is capable
of implementing adequate procedures

for making, servicing, and collecting
loans;

(4) Whether the applicant has had
prior experience with a similar Fed-
eral, State, or private nonprofit stu-
dent loan program, and the amount
and percentage of loans that are cur-
rently delinquent or in default under
that program;

(5) The financial resources of the ap-
plicant; and

(6) In the case of a school that is
seeking approval as a lender, its ac-
creditation status.

(c) The Secretary may require an ap-
plicant to submit sufficient materials
with its application so that the Sec-
retary may fairly evaluate it in accord-
ance with the criteria in this section.

(d)(1) If the Secretary decides not to
approve the application for a guarantee
agreement, the Secretary’s response in-
cludes the reason for the decision.

(2) The Secretary provides the lender
an opportunity for the lender to meet
with a designated Department official
if the lender wishes to appeal the Sec-
retary’s decision.

(3) However, the Secretary need not
explain the reasons for the denial or
grant the lender an opportunity to ap-
peal if the lender submits its applica-
tion within six months of a previous
denial.

(Authority: 30 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1082)

§ 682.503 The guarantee agreement.

(a)(1) To participate in the Federal
GSL programs, a lender must have a
guarantee agreement with the Sec-
retary. The Secretary does not guar-
antee a loan unless it is covered by
such an agreement.

(2) In general, under a guarantee
agreement the lender agrees to comply
with all laws, regulations, and other
requirements applicable to its partici-
pation as a lender in the Federal GSL
programs. In return, the Secretary
agrees to guarantee each eligible Fed-
eral GSL loan held by the lender
against the borrower’s default, death,
total and permanent disability, or
bankruptcy.

(3) The Secretary may include in an
agreement a limit on the duration of
the agreement and the number or
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amount of Federal GSL loans the lend-
er may make or hold.

(b)(1) Except as otherwise approved
by the Secretary, a guarantee agree-
ment with a school lender limits the
Federal GSL loans made by that school
lender that will be covered by the Fed-
eral guarantee to those loans made to
students, or to parents borrowing on
behalf of students, who are—

(i) In attendance at that school;
(ii) In attendance at other schools

under the same ownership as that
school; or

(iii) Employees or dependents of em-
ployees, or whose parents are employ-
ees, of that school lender or other
schools under the same ownership,
under circumstances the Secretary
considers appropriate for loan guaran-
tees.

(2) The Secretary may on a school-
by-school basis impose limits under
paragraph (b)(1)(iii) of this section on a
school lender that makes loans to stu-
dents or to parents of students in at-
tendance at other schools under the
same ownership, or to employees, or to
dependents or parents of employees, of
those other schools.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1082)

§ 682.504 Issuance of Federal loan
guarantees.

(a) A lender having a guarantee
agreement shall submit an application
to the Secretary for a Federal loan
guarantee on each intended loan that
the lender determines to be eligible for
a guarantee. The application must be
on a form prescribed by the Secretary.
The Secretary notifies the lender
whether the loan will be guaranteed
and of the amount of the guarantee. No
disbursement on a loan made prior to
the Secretary’s approval of that loan is
covered by the guarantee.

(b) The Secretary issues a guarantee
on a Federal GSL loan in reliance on
the implied representations of the
lender that all requirements for the
initial eligibility of the loan for guar-
antee coverage have been met. As de-
scribed in § 682.513, the continuance of
the guarantee is conditioned upon com-

pliance by all holders of the loan with
the regulations in this part.

(Authority: 20 U.S.C., 1078–1, 1078–2, 1078–3,
1079, 1082)

§ 682.505 Insurance premium.

(a) General. The Secretary charges
the lender an insurance premium for
each Federal GSL Program loan that is
guaranteed, except that no insurance
premium is charged on a Federal Con-
solidation loan, or on a Federal SLS or
Federal PLUS loan made under
§ 682.209(f).

(b) Rate. The rate of the insurance
premium is one-fourth of one percent
per year of the loan principal, exclud-
ing interest or other charges that may
have been added to the principal.

FISL loans—insurance premium cal-
culation. (1) The insurance premium for
FISL loans is calculated by—

(i) Counting the number of months
beginning with the month following
the month in which each disbursement
on the loan is to be made and ending 12
months after the borrower’s antici-
pated graduation from the school for
attendance at which the loan is sought;

(ii) Dividing one-fourth of one per-
cent of the principal amount of the
loan by 12; and

(iii) Multiplying the result obtained
in paragraph (c)(1)(i) of this section by
that obtained in paragraph (c)(1)(ii) of
this section.

(2) If the lender disburses the loan in
multiple installments, the insurance
premium is calculated for each dis-
bursement from the month following
the month that the disbursement is
made.

(d) Federal PLUS and SLS Loans—in-
surance premium calculation. The insur-
ance premium for a Federal PLUS or
SLS loan is calculated by—

(1) Using the projected repayment pe-
riod as a base;

(2) Amortizing the loan in equal
monthly installments over the repay-
ment period;

(3) Determining one-fourth of one
percent of each monthly declining
principal balance; and

(4) Computing the total of monthly
amounts calculated under paragraph
(d)(3) of this section.
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(e) Collection from lenders. (1) The Sec-
retary may bill the lender for the in-
surance premium or may require the
lender to pay the insurance premium
to the Secretary at the time of dis-
bursement of the loan. At the Sec-
retary’s discretion, the Secretary may
alternatively collect the insurance pre-
mium by offsetting it against amounts
payable by the Secretary to the lender.

(2) The Secretary’s guarantee on a
loan ceases to be effective if the lender
fails to pay the insurance premium
within 60 days of the date payment is
due. However, the Secretary may ex-
cuse late payment of an insurance pre-
mium and reinstate the guarantee cov-
erage on a loan if the Secretary is sat-
isfied that at the time the premium is
paid—

(i) The loan is not in default and the
borrower is not delinquent in making
installment payments; or

(ii) The loan is in default, or the bor-
rower is delinquent, under cir-
cumstances where the borrower has en-
tered the repayment period without
the lender’s knowledge.

Collection from borrowers. The lender
may pass along the cost of the insur-
ance premium to the borrower. If it
does so, the insurance premium must
be deducted from each disbursement of
the loan in an amount proportionate to
that disbursement’s contribution to
the premium amount.

(g) Refund provisions. The insurance
premium is not refundable by the Sec-
retary and need not be refunded by the
lender to the borrower, even if the bor-
rower prepays, defaults, dies, becomes
totally and permanently disabled, or
files a petition in bankruptcy.

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078–
3, 1079, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18981, Apr. 16, 1999]

§ 682.506 Limitations on maximum
loan amounts.

(a) The Secretary does not guarantee
a FISL, Federal SLS, or Federal PLUS
loan in an amount that would—

(1) Result in an annual loan amount
in excess of the student’s estimated
cost of attendance for the period of en-
rollment for which the loan is intended
less—

(i) The student’s estimated financial
assistance; and

(ii) The student’s expected family
contribution for that period, in the
case of a FISL loan; or

(2) Result in an annual or aggregate
loan amount in excess of the permis-
sible annual and aggregate loan limits
described in § 682.204.

(b) The Secretary does not guarantee
a Federal Consolidation loan in an
amount greater than that required to
discharge loans eligible for consolida-
tion under § 682.100(a)(4).

(Authority: 20 U.S.C. 1075, 1077, 1078–1, 1078–2,
1079, 1082, 1089)

§ 682.507 Due diligence in collecting a
loan.

(a) General. (1) Except as provided in
paragraph (a)(4) of this section, a lend-
er shall exercise due diligence in the
collection of a loan with respect to
both a borrower and an authorized en-
dorser. In order to exercise due dili-
gence, a lender shall implement the
procedures described in this section if a
borrower fails to make an installment
payment when due.

(2) If two borrowers are liable for re-
payment of a Federal PLUS or Federal
Consolidation loan as co-makers, the
lender must follow these procedures
with respect to both borrowers.

(3) For purposes of this section, the
borrower’s delinquency begins on the
day after the due date of an install-
ment payment not paid when due, ex-
cept that if the borrower entered the
repayment period without the lender’s
knowledge, the delinquency begins 30
days after the day the lender receives
notice that the borrower has entered
the repayment period.

(4) In lieu of the procedures described
in this section, a lender may use the
due diligence procedures in § 682.411 in
collecting a Federal GSL loan.

(b) Initial delinquency. If a borrower is
delinquent in making a payment, the
lender shall remind the borrower with-
in 10 working days of the date the pay-
ment was due by means of a letter, no-
tice, telephone call, or personal con-
tact. If payments do not begin or re-
sume, the lender shall attempt to con-
tact the borrower—

(1) At last six more times at regular
intervals during the remainder of the
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six-month period that started on the
date of delinquency for loans repayable
in monthly installments; or

(2) At least eight more times during
the remainder of the eight-month pe-
riod that started on the date of delin-
quency for loans repayable in install-
ments less frequent than monthly.

(c) Skip-tracing assistance. (1) If a
lender does not know the borrower’s
current address, the lender promptly
shall attempt to locate the borrower
through normal commercial collection
activities, including contacting all in-
dividuals and entities named in the
borrower’s loan application. If these ef-
forts are unsuccessful, the lender
promptly shall attempt to learn the
borrower’s current address through use
of the Department’s skip-tracing as-
sistance.

(2) If the lender does not know the
borrower’s address when a borrower is
first delinquent in making a payment,
but subsequently obtains the bor-
rower’s address prior to the date on
which the loan goes into default, the
lender shall attempt to contact the
borrower in accordance with paragraph
(b) of this section, with the first con-
tact occurring within 15 days of the
date the lender obtained knowledge of
the borrower’s address, and shall at-
tempt to contact the borrower at least
once during each succeeding 30-day pe-
riod until default.

(d) Preclaims assistance. When the bor-
rower is 60 days delinquent in making
a payment, the lender shall request
preclaims assistance from the Depart-
ment of Education. This preclaims as-
sistance consists of sending a series of
letters to the borrower, urging the bor-
rower to contact the lender and begin
or resume payments.

(e) Final demand letter. A lender shall
send a final demand letter to the bor-
rower at least 30 days before the lender
files a default claim. The lender shall
allow the borrower at least 30 days to
respond to the final demand letter.
However, a lender need not send a final
demand letter to a borrower whose ad-
dress is unknown to the lender.

(f) Litigation. (1) If a loan is in default
and the lender determines that the bor-
rower or an endorser has the ability to
repay the loan, the lender may bring
suit against the borrower or the en-

dorser to recover the amount of the un-
paid principal and interest, together
with reasonable attorneys’ fees, late
charges, and court costs.

(2) Prior to bringing suit the lender
shall—

(i) Obtain the Secretary’s approval;
and

(ii) Notify the borrower or endorser
in writing that it has received the Sec-
retary’s approval to bring suit on the
loan, and that unless the borrower or
endorser makes payments sufficient to
bring the account out of default the
lender will seek a judgment under
which the borrower or endorser will be
liable for payment of late charges, at-
torneys’ fees, collection agency
charges, court costs, and other reason-
able collection costs in addition to the
unpaid principal and interest on the
loan. The lender shall mail the notice
to the borrower or endorser by certified
mail, return receipt requested.

(3) The lender may bring suit if the
borrower or endorser does not make
payments sufficient to bring the ac-
count out of default within 10 days fol-
lowing the date of delivery of the no-
tice described in paragraph (f)(2)(ii) of
this section to the borrower or en-
dorser indicated on the receipt.

(4) A lender may first apply the pro-
ceeds of any judgment against its at-
torneys’ fees, court costs, collection
agency charges, and other reasonable
collection costs, whether or not the
judgment provides for these fees and
costs.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1080, 1081, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 33358, June 28,
1994; 64 FR 18981, Apr. 16, 1999]

§ 682.508 Assignment of a loan.
(a) General. A Federal GSL loan may

not be assigned except to another eligi-
ble lender. For the purpose of this
paragraph, ‘‘assigned’’ means any kind
of transfer of an interest in the loan,
including a pledge of such an interest
as security.

(b)(1) Procedure. If the assignment of
a FISL Program loan is to result in a
change in the identity of the party to
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whom the borrower must send subse-
quent payments, the assignor and the
assignee of the loan shall, no later than
45 days from the date the assignee ac-
quires a legally enforceable right to re-
ceive payment from the borrower on
the assigned loan, provide separate no-
tices to the borrower of—

(i) The assignment;
(ii) The identity of the assignee;
(iii) The name and address of the

party to whom subsequent payments
must be sent; and

(iv) The telephone numbers of both
the assignor and the assignee.

(2) The assignor and assignee shall
provide the notice required by para-
graph (b)(1) of this section separately.
Each notice must indicate that a cor-
responding notice will be sent by the
other party to the assignment.

(c) The Secretary’s approval. The ap-
proval of the Secretary is required
prior to the assignment of a note to an
eligible lender that has not entered
into a contract of insurance with the
Secretary under § 682.503.

(d) Warranty. (1) Nothing in this sec-
tion precludes the buyer of a loan from
obtaining a warranty from the seller
covering certain future reductions by
the Secretary in computing the
amount of guaranteed loss, if any, on a
claim filed on the loan.

(2) The warranty may cover only re-
ductions that are attributable to an
act or failure to act of the seller or
other previous holder.

(3) The warranty may not cover mat-
ters the buyer is responsible for under
the regulations in this part.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1080, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993]

§ 682.509 Special conditions for filing a
claim.

(a) A lender shall cease collection ac-
tivity on a loan and file a claim with
the Secretary within the time specified
in § 682.511(e)(3), if—

(1) In the case of a loan that was not
made or originated by the school, the
lender learns that while the student
was enrolled at the school the school
terminated its teaching activities for

that student during the academic pe-
riod covered by the loan; or

(2) The Secretary directs that the
claim be filed.

(b) A lender may not as a result of a
claim filed with the Secretary under
this section report a borrower’s loan as
in default to any credit bureau or other
third party.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1080, 1082)

§ 682.510 Determination of the bor-
rower’s death, total and permanent
disability, or bankruptcy.

(a) The procedures in § 682.402(a)–(d)
for determining whether a borrower
has died, become totally and perma-
nently disabled, or filed a bankruptcy
petition apply to the Federal GSL pro-
grams.

(b) For purposes of this section, ref-
erences to the ‘‘guaranty agency’’ in
§ 682.402(d)(5) shall be understood to
refer to the Secretary.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1082, 1087)

§ 682.511 Procedures for filing a claim.
(a) Filing a claim application. (1) A

lender may file a claim against the
Secretary’s guarantee on a Federal
GSL loan for any of the following rea-
sons:

(i) The loan is in default, as defined
in § 682.200.

(ii) Any of the conditions exist for fil-
ing a claim without collection efforts,
as set forth in § 682.412(e)(2) or § 682.509.

(iii) The borrower has died, become
totally and permanently disabled, or
filed a bankruptcy petition, as deter-
mined by the lender in accordance with
§ 682.510.

(2) If a Federal PLUS loan was ob-
tained by two eligible parents as co-
makers, or a Federal Consolidation
loan was obtained jointly by a married
couple, the reason for filing a claim
must hold true for both applicants, or
each applicant must have satisfied a
claimable criterion at the time of the
request for discharge of the loan.

(3) A lender may file a claim against
the Secretary’s guarantee only on a
form provided by the Secretary. The
lender shall attach to the claim all
documents required by the Secretary.

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00722 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



723

Off. of Postsecondary Educ., Education § 682.512

If the lender fails to do so, the Sec-
retary denies the claim.

(b) Documentation required for claims.
(1) The Secretary requires a lender to
submit the following documentation
with all claims:

(i) The original promissory note.
(ii) The loan application.
(iii) The repayment instrument.
(iv) A payment history, as described

in § 682.414(a)(3)(ii)(I).
(v) A collection history, as described

in § 682.414(a)(3)(ii)(J).
(vi) A copy of the final demand letter

if required by § 682.507(e).
(vii) The original or a copy of all cor-

respondence addressed to, from, or on
behalf of the borrower that is relevant
to the loan, whether that correspond-
ence involved the original lender, a
subsequent holder, or a servicing
agent.

(viii) If applicable, evidence of the
lender’s requests to the Department for
skip-tracing assistance under
§ 682.507(c) and for preclaims assistance
under § 682.507(d).

(ix) Any additional documentation
that the Secretary determines is rel-
evant to a claim.

(2) The documentation requirements
for death, total and permanent dis-
ability, or bankruptcy claims in
§ 682.402(g)(1) apply to the Federal GSL
programs. For purposes of this section,
references to the ‘‘guaranty agency’’ in
§ 682.402(e)(1) mean the Secretary.

(c) Assignment of note. The Sec-
retary’s payment of a claim is contin-
gent upon receipt from the lender of an
assignment to the United States of
America of all rights, title, and inter-
est of the lender in the note underlying
the claim.

(d) Bankruptcy subsequent to default.
If the lender files a default claim on a
loan and subsequently receives a notice
of the first meeting of creditors in the
proceeding of the borrower in bank-
ruptcy, the lender shall promptly for-
ward that notice to the Department of
Education. Under these circumstances
the lender shall not file a proof of
claim with the bankruptcy court.

(e) Claim filing deadlines. To obtain
payment of a claim, a lender shall com-
ply with the following deadlines:

(1) Default claims. Unless the lender
has already filed suit against the bor-

rower in accordance with § 682.507(f), it
shall file a default claim on a loan with
the Secretary within 90 days after a de-
fault has occurred on the loan. For a
claim filed by a lender pursuant to
§ 682.412(e)(2), as directed in
§ 682.208(f)(2), the lender shall file a
claim within 90 days following trans-
mission of the final demand letter sent
pursuant to § 682.411(e) if the borrower
failed to comply with the terms of the
letter within 30 days of the trans-
mission.

(2) Death, total and permanent dis-
ability, or bankruptcy claims. The claim
filing deadlines in § 682.402(e)(2) apply
to the Federal GSL programs. For pur-
poses of this section, references to the
‘‘guaranty agency’’ in § 682.402(e)(2)
mean the Secretary.

(3) Special condition claims. In the case
of a special condition claim filed pursu-
ant to § 682.509, the lender shall file a
claim with the Secretary within 45
days of the date the lender determines
that the conditions set forth in
§ 682.509(a)(1) exist, or the date the Sec-
retary directs that the claim be filed
pursuant to § 682.509(a)(2).

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1080, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 33358, June 28,
1994; 64 FR 18981, Apr. 16, 1999]

§ 682.512 Determination of amount
payable on a claim.

(a) Default claims. (1) Amount payable.
The amount of loss to be paid on a de-
fault claim depends upon the date the
Secretary received the application for
a guarantee commitment on the loan.
If the application was received—

(i) Prior to July 1, 1972, or from Au-
gust 19, 1972 through February 28, 1973,
the amount payable on a valid claim is
equal to the unpaid balance of the
original principal loan amount dis-
bursed; or

(ii) From July 1 through August 18,
1972, or after February 28, 1973, the
amount payable on a valid claim is
equal to the unpaid balance of the prin-
cipal and interest in accordance with
paragraph (a)(2) of this section. The un-
paid principal amount of the loan may
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include capitalized interest to the ex-
tent authorized by § 682.202(b).

(2) Payment of interest. If the guar-
antee covers unpaid interest, the pay-
ment of a valid claim covers the unpaid
interest that accrues during the fol-
lowing periods:

(i) During the period before the claim
is filed, not to exceed the period pro-
vided for in § 682.511(e) for filing the
claim.

(ii) During a period not to exceed 30
days following the return of the claim
to the lender by the Secretary for addi-
tional documentation necessary for the
claim to be approved by the Secretary.

(iii) During the period, after the
claim is filed, that is required by the
Secretary to approve the claim and to
authorize payment or to return the
claim to the lender for additional docu-
mentation.

(3) Recovery of outstanding debts. The
Secretary may reduce the amount of
loss due to the lender on a claim by the
amount the Secretary determines is
owed to the Secretary by the lender.

(b) Death, total and permanent dis-
ability, or bankruptcy claims. (1) In the
case of a death or disability claim, the
amount to be paid on a valid claim—

(i) Is equal to the unpaid balance of
the original principal loan amount dis-
bursed if the loan was disbursed prior
to December 15, 1968; or

(ii) Is calculated in accordance with
§ 682.402(h)(2) and (h)(3) if the loan was
disbursed after December 14, 1968.

(2) In the case of a bankruptcy claim,
the amount of loss is calculated in ac-
cordance with § 682.402(f)(2) and (f)(3).

(3) For purposes of this section, ref-
erences to the ‘‘guaranty agency’’ in
§ 682.402(f)(3) mean the Secretary.

(c) Special rules for a loan acquired by
assignment. If a claim is filed by a lend-
er that obtained a loan by assignment,
that lender is not entitled to any pay-
ment under this section greater than
that to which a previous holder would
have been entitled. For example, the
Secretary deducts from the claim any
amounts that are attributable to pay-
ments made by the borrower to a prior
holder of the loan before the borrower

received proper notice of the assign-
ment of the loan.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1080, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 64
FR 18981, Apr. 16, 1999]

§ 682.513 Factors affecting coverage of
a loan under the loan guarantee.

(a)(1) In determining whether to ap-
prove for payment a claim against the
Secretary’s guarantee, the Secretary
considers matters affecting the en-
forceability of the loan obligation and
whether the loan was made and admin-
istered in accordance with the Act and
applicable regulations.

(2) The Secretary deducts from a
claim any amount that is not a legally
enforceable obligation of the borrower,
except to the extent that the defense of
infancy applies.

(3) Except as provided in § 682.509, the
Secretary does not pay a claim un-
less—

(i) All holders of the loan have com-
plied with the requirements of this
part, including, but not limited to,
those concerning due diligence in the
making, servicing, and collecting of a
loan;

(ii) The current holder has complied
with the deadlines for filing a claim es-
tablished in § 682.511(e); and

(iii) The current holder complies
with the requirements for submitting
documents with a claim as established
in § 682.511(b).

(b) Except as provided in § 682.509, the
Secretary does not pay a death, dis-
ability, or bankruptcy claim for a loan
after a default claim for that loan has
been disapproved by the Secretary or if
it would not be payable as a default
claim by the Secretary.

(c) The Secretary’s determination of
the amount of loss payable on a default
claim under this part, once final, is
conclusive and binding on the lender
that filed the claim.

NOTE: A determination of the Secretary
under this section is subject to judicial re-
view under 5 U.S.C. 706 and 41 U.S.C. 321–322.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1079, 1080, 1082)
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§ 682.514 Procedures for receipt or re-
tention of payments where the lend-
er has violated program require-
ments for Federal GSL loans.

(a) The Secretary may waive the
right to recover or refuse to make an
interest benefits, special allowance, or
claim payment, or may permit a lender
to cure certain defects in a specified
manner if, in the Secretary’s judgment,
the best interests of the United States
so require.

(b) To receive payment on a default
claim or to resume eligibility to re-
ceive interest benefits and special al-
lowance on a loan as to which a lender
has committed a violation of the re-
quirements of this part regarding due
diligence in collection or timely filing
of claims, the lender shall meet the
conditions described in appendix C to
this part.

(Authority: 20 U.S.C. 1078–1, 1078–2, 1078–3,
1080, 1082)

§ 682.515 Records, reports, and inspec-
tion requirements for Federal GSL
program lenders.

(a) Records. (1) A lender shall main-
tain current, complete, and accurate
records of each loan that it holds, in-
cluding, but not limited to, the records
described in § 682.414(a)(3)(ii). The
records must be maintained in a sys-
tem that allows ready identification of
each loan’s current status.

(2) A lender shall retain the records
required for each loan for not less than
five years following the date the loan is
repaid in full by the borrower or the
lender is reimbursed on a claim. How-
ever, in particular cases the Secretary
may require the retention of records
beyond this minimum period.

(3)(i) The lender may store the
records specified in § 682.414(a)(3)(ii)(C)–
(K) on microfilm, optical disk, or other
machine readable format.

(ii) The holder of the promissory note
shall retain the original note and re-
payment instrument until the loan is
fully repaid. At that time the holder
shall return the original note and re-
payment instrument to the borrower
and retain copies for the prescribed pe-
riod.

(iii) The lender shall retain the origi-
nal or a copy of the loan application.

(b) Reports. A lender shall submit re-
ports to the Secretary at the time and
in the manner that the Secretary rea-
sonably may require.

(c) Inspections. Upon request, a lender
or its agent shall cooperate with the
Secretary, the Department’s Office of
the Inspector General, and the Comp-
troller General of the United States, or
their authorized representatives, in the
conduct of audits, investigations, and
program reviews. This cooperation
must include—

(1) Providing timely access for exam-
ination and copying to the records (in-
cluding computerized records) required
by applicable regulations and to any
other pertinent books, documents, pa-
pers, computer programs, and records;
and

(2) Providing reasonable access to
lender personnel associated with the
lender’s administration of the Title IV,
HEA programs for the purpose of ob-
taining relevant information. In pro-
viding reasonable access, the institu-
tion may not—

(i) Refuse to supply any relevant in-
formation;

(ii) Refuse to permit interviews with
those personnel that do not include the
presence of representatives of the lend-
er’s management; and

(iii) Refuse to permit personnel inter-
views with those personnel that are not
recorded by the lender.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078–1, 1078–2, 1078–
3, 1079, 1080, 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993]

Subpart F—Requirements, Stand-
ards, and Payments for Par-
ticipating Schools

§ 682.600 [Reserved]

§ 682.601 Rules for a school that makes
or originates loans.

(a) General. To make or originate
loans under the FFEL programs—

(1) The school shall employ full-time
at least one person whose responsibil-
ities are limited to the administration
of financial aid programs for students
attending the school;
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(2) The school may not be a cor-
respondence school;

(3) The school may not make or origi-
nate loans that would be outstanding
to or on behalf of more than 50 percent
of the undergraduates in attendance at
that school on at least a half-time
basis unless the Secretary waives this
rule pursuant to paragraph (c) of this
section;

(4) The school shall inform any un-
dergraduate student who has not pre-
viously obtained a loan that was made
or originated by the school and who
seeks to obtain such a loan that he or
she must first make a good faith effort
to obtain a loan from a commercial
lender;

(5)(i) The school may not make or
originate a loan for an academic period
to a student described in paragraph
(a)(4) of this section until the student
provides the school with evidence
under paragraph (b) of this section of
denial of a loan by a commercial lender
for the same academic period.

(ii) In determining whether a school
has complied with the requirement set
paragraph (a)(5)(i) of this section, the
Secretary may take into consideration
any patterns reflected by the letters of
denial or the students’ sworn state-
ments referred to in paragraph (b) of
this section that indicate that the
school has not given sufficient coun-
seling to students to seek loans from a
commercial lender first. An example of
an unacceptable pattern would be if all
denials of loans to a school’s students
were made by a small number of lend-
ers; and

(6) The school’s cohort default rate as
calculated under § 668.17 may not ex-
ceed 15 percent; and

(7) Except for reasonable administra-
tive expenses directly related to the
FFEL Program, the school must use
payments received under § 682.300 and
§ 682.302 for need-based grant programs
for its students.

(b) Establishing a loan denial by a com-
mercial lender. (1) To verify that a bor-
rower has sought and been denied a
loan from a commercial lender pursu-
ant to paragraph (a)(4) of this section,
the school shall obtain from the bor-
rower—

(i) A written statement from a com-
mercial lender indicating that the

lender denied the borrower a loan for
that academic period; or

(ii) The borrower’s sworn statement,
indicating both the refusal of a loan by
a commercial lender and the lender’s
refusal to provide a written statement
of the denial.

(2) If the borrower’s statement is
used to establish the denial of a loan,
the statement must include—

(i) The name and address of the lend-
er that denied the loan;

(ii) The approximate date on which
the loan was denied;

(iii) The name and telephone number
of the official who communicated the
denial to the borrower; and

(iv) The borrower’s signature.
(3) If the school determines that the

denial of a loan to an eligible borrower
by a commercial lender is based upon
the lender’s refusal to lend more than a
part of the amount requested by the
borrower, the school may either—

(i) Make or originate a loan to the
borrower for the entire amount; or

(ii) Supplement the loan that the
commercial lender is willing to make
with a second loan to the borrower.

(c) Waiver of the 50 percent lending
limit. A school may request the Sec-
retary to waive the 50 percent lending
limit described in paragraph (a)(3) of
this section if adherence to that limit
would create a substantial hardship for
the school’s present or prospective stu-
dents. The Secretary determines
whether to grant the school a waiver
after considering, among other fac-
tors—

(1) The extent to which the school
provides and expects to continue pro-
viding educational opportunities to
economically disadvantaged students,
as measured by the percentage of those
students enrolled at the school who—

(i) Are in families that fall within the
‘‘low-income family’’ category used by
the Bureau of the Census;

(ii) Would not be able to enroll or
continue their enrollment at that
school without Stafford, SLS, or PLUS
loans made or originated by the school;
and

(iii) Would not be able to obtain a
comparable education at another
school;

(2) The extent to which the school of-
fers educational programs that—
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(i) Are unique in the geographical
area the school serves; and

(ii) Would not be available to some
students if the school adhered to the 50
percent lending limit; and

(3) The quality of the school’s—
(i) Management of student financial

assistance programs; and
(ii) Conformance with sound business

practices.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1085)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 33358, June 28,
1994]

§ 682.602 [Reserved]

§ 682.603 Certification by a partici-
pating school in connection with a
loan application.

(a) A school shall certify that the in-
formation it provides in connection
with a loan application about the bor-
rower and, in the case of a parent bor-
rower, the student for whom the loan is
intended, is complete and accurate. Ex-
cept as provided in 34 CFR part 668,
subpart E, a school may rely in good
faith upon statements made on the ap-
plication by the student.

(b) The information to be provided by
the school about the borrower making
application for the loan pertains to—

(1) The borrower’s eligibility for a
loan, as determined in accordance with
§ 682.201 and § 682.401(b) (1) and (2);

(2) The student’s estimated cost of
attendance for the period for which the
loan is sought;

(3) The student’s estimated financial
assistance for the period for which the
loan is sought;

(4) For a Stafford loan, the student’s
eligibility for interest benefits, based
on information provided by the student
upon which the school can rely and as
determined in accordance with § 682.301;
and

(5) The schedule for disbursement of
the loan proceeds, which must reflect
the delivery of the loan proceeds as set
forth in § 682.604(c)(6).

(c) [Reserved]
(d) A school may not certify a Staf-

ford or PLUS loan application, or com-

bination of loan applications, for a loan
amount that—

(1) The school has reason to know
would result in the borrower exceeding
the annual or maximum loan amounts
in § 682.204; or

(2) Exceeds the student’s estimated
cost of attendance, less—

(i) The student’s estimated financial
assistance for that period; and

(ii) In the case of a Stafford loan that
is eligible for interest benefits, the bor-
rower’s expected family contribution
for that period.

(e) A school may refuse to certify a
Stafford or PLUS loan application or
may reduce the borrower’s determina-
tion of need for the loan if the reason
for that action is documented and pro-
vided to the student in writing, pro-
vided—

(1) The determination is made on a
case-by-case basis;

(2) The documentation supporting
the determination is retained in the
student’s file; and

(3) The school does not engage in any
pattern or practice that results in a de-
nial of a borrower’s access to FFEL
loans because of the borrower’s race,
sex, color, religion, national origin,
age, handicapped status, income, or se-
lection of a particular lender or guar-
anty agency.

(f)(1) The minimum period of enroll-
ment for which a school may certify a
loan application is—

(i)(A) At a school that measures aca-
demic progress in credit hours and uses
a semester, trimester, or quarter sys-
tem, a single academic term (e.g., a se-
mester or quarter); or

(B) For a defaulted borrower who has
regained eligibility under § 682.401(b)(4),
the academic year in which the bor-
rower regained eligibility.

(ii) At a school that measures aca-
demic progress in clock hours, or meas-
ures academic progress in credit hours
but does not use a semester, trimester,
or quarter system, the lesser of—

(A) The length of the student’s pro-
gram at the school; or

(B) The academic year as defined by
the school in accordance with 34 CFR
668.2.

(2) The maximum period for which a
school may certify a loan application
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is generally an academic year, as de-
fined by 34 CFR 668.2, except that a
guaranty agency may allow schools to
use a longer period of time, not to ex-
ceed 12 months, corresponding to the
period to which the agency applies the
annual loan limits under
§ 682.401(b)(2)(ii).

(3) In certifying a Stafford or SLS
loan amount in accordance with
§ 682.204—

(i) A program of study must be con-
sidered at least one full academic year
if—

(A) The number of weeks of instruc-
tion time is at least 30 weeks; and

(B) The number of clock hours is at
least 900, the number of semester or
trimester hours is at least 24, or the
number of quarter hours is at least 36.

(ii) A program of study must be con-
sidered two-thirds 2⁄3 of an academic
year if—

(A) The number of weeks of instruc-
tion time is at least 20 weeks; and

(B) The number of clock hours is at
least 600, the number of semester or
trimester hours is at least 16, or the
number of quarter hours is at least 24.

(iii) A program of study must be con-
sidered one-third 1⁄3 of an academic
year if—

(A) The number of weeks of instruc-
tion time is at least 10 weeks; and

(B) The number of clock hours is at
least 300, the number of semester or
trimester hours is at least 8, or the
number of quarter hours is at least 12.

(4) In prorating a loan amount for a
student enrolled in a program of study
with less than a full academic year re-
maining, the school need not recal-
culate the amount of the loan if the
number of hours for which an eligible
student is enrolled changes after the
school certifies the loan.

(g) A school may not assess the bor-
rower, or the student in the case of a
PLUS loan, a fee for the completion or
certification of any FFEL Program
form or information or for providing
any information necessary for a stu-
dent or parent to receive a loan under
part B of the Act or any benefits asso-
ciated with such a loan.

(h) Requesting loan proceeds. (1) Pur-
suant to paragraph (b)(5) of the section,
a school may not request the disburse-
ment by the lender for loan proceeds

earlier than the period specified in
§ 668.167.

(2) For a borrower who is enrolled in
the first year of an undergraduate pro-
gram of study and who has not pre-
viously received a Stafford or SLS
loan, earlier than the 24th day of the
student’s period of enrollment.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 33358, June 28,
1994; 59 FR 61722, Dec. 1, 1994; 60 FR 61757,
Dec. 1, 1995; 61 FR 60609, Nov. 29, 1996; 64 FR
18981, Apr. 16, 1999]

§ 682.604 Processing the borrower’s
loan proceeds and counseling bor-
rowers.

(a) General. (1) This section estab-
lishes rules governing a school’s proc-
essing of a borrower’s Stafford, PLUS,
or SLS loan proceeds, and for coun-
seling borrowers. The school shall also
comply with any rules for processing a
loan contained in 34 CFR part 668.

(2) Prior to a school delivering or
crediting an FFEL loan account by
EFT or master check, the school must
provide the student or parent borrower
with the notice as described under
§ 668.165.

(3) Except as provided in § 668.167, if
the school is placed under the reim-
bursement payment method as pro-
vided under § 668.162, a school shall not
disburse a loan, as provided in § 668.167.

(b) Releasing loan proceeds. (1) Except
as provided in § 682.207(b)(1)(v)(C)(1) and
(D)(1), the proceeds of a Stafford, SLS
or PLUS loan disbursed using elec-
tronic transfer of funds must be sent
directly to the school by the lender.

(2)(i) Except in the case of a late dis-
bursement under paragraph (e) of this
section or as provided in paragraph
(b)(2)(iii) or (iv) of this section, a
school may release the proceeds of any
disbursement of a loan only to a stu-
dent whom the school determines, after
the school receives those proceeds from
the lender, continuously has main-
tained eligibility in accordance with
the provisions of § 682.201, for the loan
period certified by the school on the
student’s loan application.

(ii) [Reserved]
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(iii) If, after the proceeds of the first
disbursement are transmitted to the
student, the student becomes ineligible
due solely to the school’s loss of eligi-
bility to participate in the Title IV
programs, the school may transmit the
proceeds of the second or subsequent
disbursement to the borrower as per-
mitted by § 668.26.

(iv) If, prior to the transmittal of the
proceeds of a disbursement to the stu-
dent, the student temporarily ceases to
be enrolled on at least a half-time
basis, the school may transmit the pro-
ceeds of that disbursement and any
subsequent disbursement to the stu-
dent if the school subsequently deter-
mines and documents in the student’s
file—

(A) That the student has resumed en-
rollment on at least a half-time basis;

(B) The student’s revised cost of at-
tendance; and

(C) That the student continues to
qualify for the entire amount of the
loan, notwithstanding any reduction in
the student’s cost of attendance caused
by the student’s temporary cessation
of enrollment on at least a half-time
basis.

(c) Processing of the loan proceeds by
the school. (1) Except as provided in
paragraph (c)(3) of this section, if a
school receives a borrower’s loan pro-
ceeds, it shall hold the funds until the
student has registered for classes for
the period of enrollment for which the
loan is intended and then follow the
procedures in paragraph (c) (2) of this
section.

(2)(i) Except as provided in
§ 682.207(b)(1)(v)(C)(1) and (D)(1), after
the student has registered, if the loan
proceeds are disbursed by means of a
check that requires the endorsement of
the student only, the school shall de-
liver the check to the student, subject
to paragraph (d)(2) of this section,
within 30 days of the school’s receipt of
the check.

(ii) If the loan proceeds are disbursed
by means of a check that requires the
endorsement of both the borrower and
the school, the school shall—

(A) In the case of the initial disburse-
ment on a loan, endorse the check on
its own behalf, and, after the student
has registered, deliver it to the student
subject to paragraph (d)(2) of this sec-

tion, within 30 days of the school’s re-
ceipt of the check; or

(B) Obtain the borrower’s endorse-
ment on the check, endorse the check
on its own behalf and, after the student
has registered, credit the student’s ac-
count, in accordance with paragraph
(d)(1) of this section, and deliver the re-
maining loan proceeds to the student,
as specified in § 668.164(e).

(3) If the loan proceeds are disbursed
by electronic funds transfer to an ac-
count of the school in accordance with
§ 682.207(b)(1)(ii)(B), or by master check
in accordance with § 682.207(b)(1)(ii)(C),
the school must, unless authorization
was provided in the loan application,
obtain the student’s, or in the case of a
PLUS loan, the parent borrower’s writ-
ten authorization for the release of the
initial and any subsequent disburse-
ment of each FFEL loan to be made,
and after the student has registered ei-
ther—

(i) Deliver the proceeds to the stu-
dent or parent borrower as specified in
§ 668.164; or

(ii) Credit the student’s account in
accordance with paragraph (d)(1) of
this section and § 668.164, notify the
student or parent borrower in writing
that it has so credited that account,
and deliver to the student or parent
borrower the remaining loan proceeds
not later than the timeframe specified
in 668.164.

(4) A school may not credit a stu-
dent’s account or release the proceeds
of a loan to a student who is on a leave
of absence, as described in § 668.22(j).

(5) A school may not release the first
installment of a Stafford or SLS loan
for endorsement to a student who is en-
rolled in the first year of an under-
graduate program of study and who has
not previously received a Stafford or
SLS loan until 30 days after the first
day of the student’s program of study.

(6) Notwithstanding any other provi-
sion of this section, unless § 682.207(c)
(4) or (5) applies—

(i) If a loan period is more than one
payment period, the school shall de-
liver loan proceeds at least once in
each payment period; and

(ii) If a loan period is one payment
period, the school shall make at least
two deliveries of loan proceeds during
that payment period. The school may
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not make the second delivery until the
calendar midpoint between the first
and last scheduled days of class of the
loan period.

(7) If an educational program meas-
ures academic progress in credit hours
and does not use semesters, trimesters,
or quarters, the school may not deliver
a second disbursement until the later
of—

(i) The calendar midpoint between
the first and last scheduled days of
class of the loan period; or

(ii) The date, as determined by the
school, that the student has completed
half of the academic coursework in the
loan period.

(8) If an educational program meas-
ures academic progress in clock hours,
the school may not deliver a second
disbursement until the later of—

(i) The calendar midpoint between
the first and last scheduled days of
class of the loan period; or

(ii) The date, as determined by the
school, that the student has completed
half of the clock hours in the loan pe-
riod.

(9) The school must deliver loan pro-
ceeds in substantially equal install-
ments, and no installment may exceed
one-half of the loan.

(d) Applying the loan proceeds. (1)(i)
For purposes of paragraphs (c)(2)(ii)(B)
and (c)(3)(ii) of this section, a school
may not credit a registered student’s
account earlier than the period speci-
fied in § 668.164.

(ii)(A) The school may credit a reg-
istered student’s account with only
those loan proceeds covering costs
specified in § 668.164.

(B) The school, as a fiduciary for the
benefit of the guaranty agency, the
Secretary, and the student, may hold
any additional loan proceeds that the
student requests in writing that the
school retain in order to assist the stu-
dent in managing his or her loan funds
for the remainder of the academic
year. The school shall maintain these
funds, as provided in § 668.165(b)(5).

(2) For purposes of paragraphs
(c)(2)(i), (c)(2)(ii) and (c)(3) of this sec-
tion, a school may not deliver loan pro-
ceeds earlier than the timeframe speci-
fied in § 668.164.

(3) If a student does not register for
the period of enrollment for which the

loan was made, or a registered student
withdraws or is expelled prior to the
first day of classes of the period of en-
rollment for which the loan is made,
the school shall return the proceeds to
the lender no later than the period
specified in § 668.167.

(4) If the school is unable for any
other reason to document that a reg-
istered student attended school during
the period of enrollment for which the
loan is made, the school must deter-
mine the student’s withdrawal date as
required under § 682.605, and by the
deadline described under § 682.605, with-
in 30 days of the period described in
§ 682.607(c) shall notify the lender of the
student’s withdrawal, expulsion, or
failure to attend school, if applicable,
and return to the lender—

(i) Any loan proceeds credited di-
rectly by the school to the student’s
account; and

(ii) The amount of payments made di-
rectly by the student to the school, to
the extent that they do not exceed the
amount of any loan proceeds delivered
by the school to the student.

(e) Processing a late disbursement. (1) A
school may process a late disbursement
received from a lender under § 682.207(d)
in accordance with § 668.164(g).

(2) If the total amount of the late dis-
bursement and all prior disbursements
is greater than that portion of the bor-
rower’s educational charges, the school
shall return the balance of the bor-
rower’s loan proceeds to the lender
with a notice certifying—

(i) The beginning and ending dates of
the period during which the borrower
was enrolled at the school as an eligi-
ble student during the loan period or
payment period; and

(ii) The borrower’s corrected finan-
cial need for the loan for that period of
enrollment or payment period.

(f) Initial counseling. (1) Except in the
case of a student enrolled in a cor-
respondence program or a study-abroad
program approved for credit at the
home institution, a school shall con-
duct initial counseling with each Staf-
ford borrower either in person, by
audiovisual presentation, touch-tone
telephone technology or by computer
assisted technology. In each case, the
school shall conduct this counseling
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prior to its release of the first disburse-
ment of the proceeds of the first Staf-
ford loan made to the borrower for at-
tendance at the school, unless the bor-
rower has received a prior Stafford,
SLS or Direct loan, and shall ensure
that an individual with expertise in the
title IV programs is reasonably avail-
able shortly after the counseling to an-
swer the borrower’s questions regard-
ing those programs. In the case of a
correspondence school or a student en-
rolled in a study-abroad program that
the school approves for credit, the
school shall provide the borrower with
written counseling materials by mail
prior to releasing those proceeds.

(2) In conducting the initial coun-
seling, the school must—

(i) Emphasize to the borrower the se-
riousness and importance of the repay-
ment obligation the borrower is assum-
ing;

(ii) Describe in forceful terms the
likely consequences of default, includ-
ing adverse credit reports and litiga-
tion; and

(iii) In the case of a borrower of a
Stafford or SLS loan (other than a loan
made or originated by the school), em-
phasize that the borrower is obligated
to repay the full amount of the loan
even if the borrower does not complete
the program, is unable to obtain em-
ployment upon completion, or is other-
wise dissatisfied with or does not re-
ceive the educational or other services
that the borrower purchased from the
school.

(3) Additional matters that the Sec-
retary recommends that a school in-
clude in the initial counseling session
or materials are set forth in appendix
D to 34 CFR part 668.

(g) Exit counseling. (1) A school shall
conduct in-person exit counseling with
each Stafford and SLS borrower short-
ly before the borrower ceases at least
half-time study at the school, except
that—

(i) In the case of a student enrolled in
a correspondence course, the school
shall provide the borrower with written
counseling materials by mail within 30
days after the borrower completes the
program; and

(ii) If the borrower withdraws from
school without the school’s prior
knowledge or fails to attend an exit

counseling session as scheduled, the
school shall mail written counseling
material to the borrower at the bor-
rower’s last known address within 30
days after learning that the borrower
has withdrawn from school or failed to
attend the scheduled session.

(2) In conducting the exit counseling,
the school shall—

(i) Inform the student of the average
anticipated monthly repayment
amount based on the student’s indebt-
edness or on the average indebtedness
of students who have obtained Stafford
or SLS loans for attendance at that
school or in the borrower’s program of
study.

(ii) Review for the borrower available
repayment options (e.g., loan consoli-
dation, refinancing);

(iii) Suggest to the borrower debt-
management strategies that the school
determines would best assist repay-
ment by the borrower;

(iv) Include the matters described in
paragraph (f)(2) of this section;

(v) Review with the borrower the
conditions under which the borrower
may defer repayment or obtain partial
cancellation of a loan; and

(vi) Require the borrower to provide
corrections to the institution’s records
concerning name, address, social secu-
rity number, references, and driver’s li-
cense number, as well as the borrower’s
expected permanent address, the ad-
dress of the borrower’s next of kin, and
the name and address of the borrower’s
expected employer that will then be
provided within 60 days to the guar-
anty agency or agencies listed in the
borrower’s records.

(3) Additional matters that the Sec-
retary recommends that a school in-
clude in the exit counseling session or
materials are set forth in appendix D
to 34 CFR part 668.

(4) The school shall maintain in the
student borrower’s file documents sub-
stantiating the school’s compliance
with paragraphs (f)–(g) of this section
as to that borrower.

(h) Treatment of excess loan proceeds.
Except as provided under paragraph (i)
of this section, or in the case of a stu-
dent attending a foreign school, if, be-
fore the delivery of any Stafford or
SLS loan disbursement, the school
learns that the borrower will receive or
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has received financial aid for the pe-
riod of enrollment for which the loan
was made that exceeds the amount of
assistance for which the student is eli-
gible, the school shall reduce or elimi-
nate the overaward by either—

(1) Using the student’s SLS, PLUS,
nonsubsidized or unsubsidized Stafford,
or State-sponsored or private loan to
cover the expected family contribu-
tion, if not already done;

(2)(i) Returning the entire undeliv-
ered disbursement to the lender or es-
crow agent; and

(ii) Providing the lender with a writ-
ten statement—

(A) Describing the reason for the re-
turn of the funds, if any;

(B) Setting forth the student’s re-
vised financial need; and

(C) Directing the lender to re-dis-
burse a revised amount and, if nec-
essary, revise subsequent disburse-
ments to eliminate the overaward; or

(3) Returning to the lender any por-
tion of the disbursement for which the
student is ineligible and providing the
lender with a written statement ex-
plaining the return of the funds.

(i) For purposes of paragraph (h) of
this section, funds obtained from any
Federal College Work-Study employ-
ment that do not exceed the borrower’s
financial need by more than $300 may
not be considered as excess loan pro-
ceeds.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1082,
1085, 1092, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25747, May 17,
1994; 59 FR 33358, June 28, 1994; 59 FR 61216,
Nov. 29, 1994; 59 FR 61429, Nov. 30, 1994; 59 FR
61722, Dec. 1, 1994; 60 FR 30788, June 12, 1995;
60 FR 31411, June 15, 1995; 60 FR 61757, Dec. 1,
1995; 61 FR 60609, Nov. 29, 1996; 62 FR 63434,
Nov. 28, 1997; 64 FR 18981, Apr. 16, 1999]

§ 682.605 Determining the date of a
student’s withdrawal.

(a) Except in the case of a student
who does not return for the next sched-
uled term following a summer break,
which includes any summer term(s) in
which classes are offered but students
are not generally required to attend, a
school shall follow the procedures in 34
CFR 668.22(j) for determining the stu-

dent’s date of withdrawal. In the case
of a student who does not return from
a summer break, the school must fol-
low the procedures in 34 CFR 668.22(j)
except that the school shall determine
the student’s withdrawal date no later
than 30 days after the first day of the
next scheduled term.

(b) The school shall use the with-
drawal date determined under 34 CFR
668.22(j) for the purpose of reporting to
the lender the date that the student
has withdrawn from the school.

(c) For the purpose of a school’s re-
porting to a lender, a student’s with-
drawal date is the month, day and year
of the withdrawal date.

(Approved by the Office of Management and
Budget under control number 1840–0538)

[60 FR 61757, Dec. 1, 1995]

§ 682.606 [Reserved]

§ 682.607 Payment of a refund to a
lender.

(a) General. By applying for a FFEL
loan, a borrower authorizes the school
to pay directly to the lender that por-
tion of a refund from the school that is
allocable to the loan. A school—

(1) Shall pay that portion of the stu-
dent’s refund that is allocable to a
FFEL loan to—

(i) The original lender; or
(ii) A subsequent holder, if the loan

has been transferred and the school
knows the new holder’s identity; and

(2) Shall provide simultaneous writ-
ten notice to the borrower if the school
pays a refund to a lender on behalf of
that student.

(b) Allocation of refund. In deter-
mining the portion of a student’s re-
fund for an academic period that is al-
locable to a FFEL loan received by the
borrower for that academic period, the
school shall follow the procedures es-
tablished in 34 CFR part 668 for allo-
cating a refund that is payable.

(c) Timely payment. A school shall pay
a refund that is due—

(1) Within 60 days of the date that the
student officially withdraws, is ex-
pelled, or the institution determines
that a student has unofficially with-
drawn, as determined in accordance
with 34 CFR 668.22(j) and § 682.605.

(2) In the case of a student who does
not return to school at the expiration
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of an approved leave of absence under
34 CFR 668.22(j), within 30 days of the
earlier of the date of expiration of the
leave of absence or the date the stu-
dent notifies the institution that the
student will not be returning to the in-
stitution after the expiration of an ap-
proved leave of absence.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1082, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 61217, Nov. 29, 1994; 60 FR 61757, Dec. 1,
1995]

§ 682.608 Termination of a school’s
lending eligibility.

(a) General. The Secretary may ter-
minate a school’s eligibility to make
loans under this part if the school
reaches the 15 percent limit on loan de-
faults described in paragraph (b) of this
section.

(b) The 15 percent limit. (1) The Sec-
retary may terminate a school’s eligi-
bility to make loans if at the end of
each of the 2 most recent consecutive
Federal fiscal years for which data are
available, the total amount of loans de-
scribed in paragraph (b)(1)(i) of this
section is equal to or greater than 15
percent of the total amount of loans
described in paragraph (b)(1)(ii) of this
section as follows:

(i) The original principal amount of
all loans the school has ever made that
went into default during that period.

(ii) The original principal amount of
all loans the school has ever made, in-
cluding loans in deferment status
that—

(A) Were in repayment status at the
beginning of that period; or

(B) Entered repayment status during
that period.

(2) In making the determination
under this section, the Secretary con-
siders the status of all FFEL loans
made by the school whether the loans
are held by the school or by a subse-
quent holder.

(c) Exception based on hardship. The
Secretary does not terminate a
school’s lending eligibility under para-
graphs (a) and (b) of this section if the
Secretary determines that the termi-
nation would result in a hardship for
the school or its students. The Sec-
retary makes this determination if the
school shows that—

(1) Termination is not justified in
light of recent improvements the
school has made in its collection capa-
bilities that will reduce the school’s
loan default rate significantly within
the next year. Examples of these im-
provements include—

(i) Adopting more efficient collection
procedures; or

(ii) Employing increased collection
staff; or

(2) Termination would cause a sub-
stantial hardship to the school’s cur-
rent or prospective students or their
parents based on—

(i) The extent to which the school
provides, and expects to continue to
provide educational opportunities to
economically disadvantaged students
as measured by the percentage of stu-
dents enrolled at the school who—

(A) Are in families that fall within
the ‘‘low-income family’’ category used
by the Bureau of the Census;

(B) Would not be able to enroll or
continue their enrollment at that
school without a loan from the school;
and

(C) Would not be able to obtain a
comparable education at another
school;

(ii) The extent to which the school
offers educational programs that—

(A) Are unique in the geographical
area that the school serves; and

(B) Would not be available to some
students if they or their parents could
not obtain loans from the school; and

(iii) The quality of improvements the
school has made in its—

(A) Management of student financial
assistance programs; and

(B) Conformance with sound business
practices.

(d) Termination procedures. (1) The
Secretary notifies the school of the
proposed termination of its lending eli-
gibility and provides an opportunity
for a hearing before the Secretary ter-
minates the school under this section.

(2) The Secretary or his designee be-
gins a termination action by sending a
notice to the school. The notice is sent
by certified mail with return receipt
requested. The notice—

(i) Informs the school of the intent to
terminate the school’s lending eligi-
bility because of the school’s default
experience;
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(ii) Specifies the proposed date the
termination becomes effective; and

(iii) Informs the school that it has 15
days to—

(A) Submit any written material it
wants considered in determining
whether its lending eligibility should
be terminated under paragraphs (a) and
(b) of this section, including written
material in support of a hardship ex-
ception under paragraph (c) of this sec-
tion; or

(B) Request an oral hearing to show
why the school’s lending eligibility
should not be terminated.

(3) If the school does not request an
oral hearing but submits written mate-
rial, the Secretary or the designated
official considers that material and no-
tifies the school as to whether the ter-
mination action will be taken.

(4) The Secretary or the designated
official (presiding officer) schedules the
date and place of a hearing for a school
that has requested an oral hearing. The
date of the hearing is at least 15 days
from the date of receipt of the request.
A presiding officer—

(i) Conducts the hearing;
(ii) Considers all written material

presented before the hearing and any
other material presented during the
hearing; and

(iii) Determines if termination of the
school’s lending eligibility is war-
ranted.

(5) The decision of the designated of-
ficial is subject to review by the Sec-
retary.

(e) Effects of termination. A school
that has its lending eligibility termi-
nated under this section may not—

(1) Make further loans under this
part until it has entered into a new
guarantee agreement with the Sec-
retary; or

(2) Enter into a new guarantee agree-
ment with the Secretary until at least
one year after the school’s lending eli-
gibility has been terminated under this
section.

(f) Schools under the same ownership. If
a school makes loans to students or
parents of students in attendance at
other schools under the same owner-
ship, the Secretary may make the de-
termination required by this section
by—

(1) Treating all of the schools as one
school; or

(2) Treating each school on an indi-
vidual basis.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1082, 1085)

§ 682.609 Remedial actions.
(a) The Secretary may require a

school to repay funds paid to other pro-
gram participants by the Secretary.
The Secretary also may require a
school to purchase from the holder of a
FFEL loan that portion of the loan
that is unenforceable, that the bor-
rower was ineligible to receive, or for
which the borrower was ineligible to
receive interest benefits contrary to
the school’s certification, and to make
arrangements acceptable to the Sec-
retary for reimbursement of the
amounts the Secretary will be obli-
gated to pay to program participants
respecting that loan in the future. The
repayment of funds and purchase of
loans may be required if the Secretary
determines that the payment to pro-
gram participants, the unenforce-
ability of the loan, or the disbursement
of loan amounts for which the borrower
was ineligible or for which the bor-
rower was ineligible for interest bene-
fits, resulted in whole or in part from—

(1) The school’s violation of a Federal
statute or regulation; or

(2) The school’s negligent or willful
false certification.

(b) In requiring a school to repay
funds to the Secretary or to another
party or to purchase loans from a hold-
er in connection with an audit or pro-
gram review, the Secretary follows the
procedures described in 34 CFR part
668, subpart H.

(c) Notwithstanding paragraph (a) of
this section, the Secretary may waive
the right to require repayment of funds
or repurchase of loans by a school if, in
the Secretary’s judgment, the best in-
terest of the United States so requires.

(d) The Secretary may impose a fine
or take an emergency action against a
school or limit, suspend, or terminate a
school’s participation in the FFEL pro-
grams, in accordance with 34 CFR part
668, subpart G.

(e) A school shall comply with any
emergency action, limitation, suspen-
sion, or termination imposed by a
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guaranty agency in accordance with
the agency’s standards and procedures.
A school shall repay funds to the Sec-
retary or other party or purchase loans
from a holder if a guaranty agency de-
termines that the school improperly
received or retained the funds in viola-
tion of a Federal law or regulation or a
guaranty agency rule or regulation.

(Authority: 20 U.S.C. 1077, 1078 , 1078–1, 1078–
2, 1082, 1094)

§ 682.610 Administrative and fiscal re-
quirements for participating
schools.

(a) General. Each school shall—
(1) Establish and maintain proper ad-

ministrative and fiscal procedures and
all necessary records as set forth in the
regulations in this part and in 34 CFR
part 668;

(2) Follow the record retention and
examination provisions in this part and
in 34 CFR 668.24; and

(3) Submit all reports required by
this part and 34 CFR part 668 to the
Secretary.

(b) Loan record requirements. In addi-
tion to records required by 34 CFR part
668, for each Stafford, SLS, or PLUS
loan received by or on behalf of its stu-
dents, a school shall maintain a copy of
the loan application or data electroni-
cally submitted to the lender, that in-
cludes—

(1) The name of the lender;
(2) The address of the lender;
(3) The amount of the loan and the

period of enrollment for which the loan
was intended;

(4) For loans delivered to the school
by check, the date the school endorsed
each loan check, if required;

(5) The date or dates of delivery of
the loan proceeds by the school to the
student or to the parent borrower; and

(6) For loans delivered by electronic
funds transfer or master check, a copy
of the borrower’s written authorization
required under § 682.604(c)(3) to deliver
the initial and subsequent disburse-
ments of each FFEL program loan.

(c) Student status confirmation reports.
A school shall—

(1) Upon receipt of a student status
confirmation report form from the Sec-
retary or a similar student status con-

firmation report form from any guar-
anty agency, complete and return that
report within 30 days of receipt to the
Secretary or the guaranty agency, as
appropriate; and

(2) Unless it expects to submit its
next student status confirmation re-
port to the Secretary or the guaranty
agency within the next 60 days, notify
the guaranty agency or lender within
30 days—

(i) If it discovers that a Stafford,
SLS, or PLUS loan has been made to or
on behalf of a student who enrolled at
that school, but who has ceased to be
enrolled on at least a half-time basis;

(ii) If it discovers that a Stafford,
SLS, or PLUS loan has been made to or
on behalf of a student who has been ac-
cepted for enrollment at that school,
but who failed to enroll on at least a
half-time basis for the period for which
the loan was intended;

(iii) If it discovers that a Stafford,
SLS, or PLUS loan has been made to or
on behalf of a full-time student who
has ceased to be enrolled on a full-time
basis; or

(iv) If it discovers that a student who
is enrolled and who has received a Staf-
ford or SLS loan has changed his or her
permanent address.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1078, 1078–1, 1078–2, 1082,
1094)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 61 FR 60493, Nov. 27,
1996]

§ 682.611 Foreign schools.

A foreign school is required to com-
ply with the provisions of this part, ex-
cept to the extent that the Secretary
states in this part or in other official
publications or documents that those
schools need not comply with those
provisions.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1088, and 1094)

[60 FR 61816, Dec. 1, 1995]
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Subpart G—Limitation, Suspension,
or Termination of Lender or
Third-party Servicer Eligibility
and Disqualification of Lend-
ers and Schools

§ 682.700 Purpose and scope.
(a) This subpart governs the limita-

tion, suspension, or termination by the
Secretary of the eligibility of an other-
wise eligible lender to participate in
the FFEL programs or the eligibility of
a third-party servicer to enter into a
contract with an eligible lender to ad-
minister any aspect of the lender’s
FFEL programs. The regulations in
this subpart apply to a lender or third-
party servicer that violates any statu-
tory provision governing the FFEL
programs or any regulations, special
arrangements, agreements, or limita-
tions entered into under the authority
of statutes applicable to Title IV of the
HEA prescribed under the FFEL pro-
grams. These regulations apply to lend-
ers that participate only in a guaranty
agency program, lenders that partici-
pate in the FFEL programs, and third-
party servicers that administer aspects
of a lender’s FFELP portfolio. These
regulations also govern the Secretary’s
disqualification of a lender or school
from participation in the FFEL pro-
grams under section 432(h)(2) and (h)(3)
of the Act.

(b) This subpart does not apply—
(1)(i) To a determination that an or-

ganization fails to meet the definition
of ‘‘eligible lender’’ in section 435(d)(1)
of the Act or the definition of ‘‘lender’’
in § 682.200, for any reason other than a
violation of the prohibitions in section
435(d)(5) of the Act; or

(ii) To a determination that an orga-
nization fails to meet the standards in
§ 682.416;

(2) To a school’s loss of lending eligi-
bility under § 682.608; or

(3) To an administrative action by
the Department of Education based on
any alleged violation of—

(i) The Family Educational Rights
and Privacy Act of 1974 (section 438 of
the General Education Provisions Act),
which is governed by 34 CFR part 99;

(ii) Title VI of the Civil Rights Act of
1964, which is governed by 34 CFR parts
100 and 101;

(iii) Section 504 of the Rehabilitation
Act of 1973 (relating to discrimination
on the basis of handicap), which is gov-
erned by 34 CFR part 104; or

(iv) Title IX of the Education Amend-
ments of 1972 (relating to sex discrimi-
nation), which is governed by 34 CFR
part 106.

(c) This subpart does not supplant
any rights or remedies that the Sec-
retary may have against participating
lenders or schools under other authori-
ties.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22456, Apr. 29, 1994]

§ 682.701 Definitions of terms used in
this subpart.

The following definitions apply to
terms used in this subpart:

Designated Departmental Official: An
official of the Department of Education
to whom the Secretary has delegated
the responsibility for initiating and
pursuing disqualification or limitation,
suspension, or termination pro-
ceedings.

Disqualification: The removal of a
lender’s or school’s eligibility for an in-
definite period of time by the Sec-
retary on review of limitation, suspen-
sion, or termination action taken
against the lender or school by a guar-
anty agency.

Limitation. The continuation of a
lender’s or third-party servicer’s eligi-
bility subject to compliance with spe-
cial conditions established by agree-
ment with the Secretary or a guaranty
agency, as applicable, or imposed as
the result of a limitation or termi-
nation proceeding.

Suspension. The removal of a lender’s
eligibility, or a third-party servicer’s
eligibility to contract with a lender or
guaranty agency, for a specified period
of time or until the lender or servicer
fulfills certain requirements.

Termination. (1) The removal of a
lender’s eligibility for an indefinite pe-
riod of time—

(i) By a guaranty agency; or
(ii) By the Secretary, based on an ac-

tion taken by the Secretary, or a des-
ignated Departmental official under
§ 682.706; or

(2) The removal of a third-party
servicer’s eligibility to contract with a
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lender or guaranty agency for an in-
definite period of time by the Sec-
retary based on an action taken by the
Secretary, or a designated Depart-
mental official under § 682.706.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]

§ 682.702 Effect on participation.
(a) Limitation, suspension, or termi-

nation proceedings by the Secretary do
not affect a lender’s responsibilities or
rights to benefits and claim payments
that are based on the lender’s prior
participation in the program, except as
provided in paragraph (d) of this sec-
tion and in § 682.709.

(b) A limitation imposes on a lend-
er—

(1) A limit on the number or total
amount of loans that a lender may
make, purchase, or hold under the
FFEL programs;

(2) A limit on the number or total
amount of loans a lender may make to,
or on behalf of, students at a particular
school under the FFEL programs; or

(3) Other reasonable requirements or
conditions, including those described
in § 682.709.

(c) A limitation imposes on a third-
party servicer—

(1) A limit on the number of loans or
accounts or total amount of loans that
the servicer may service;

(2) A limit on the number of loans or
accounts or total amount of loans that
the servicer is administering under its
contract with a lender or guaranty
agency; or

(3) Other reasonable requirements or
conditions, including those described
in § 682.709.

(d) After the date the termination of
a lender’s eligibility becomes effective,
the Secretary does not guarantee new
loans made by that lender or pay inter-
est benefits, special allowance, or rein-
surance on new loans guaranteed by a
guaranty agency after that date. The
Secretary may also prohibit the lender
from making further disbursements on
a loan for which a guarantee commit-
ment has already been issued.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]

§ 682.703 Informal compliance proce-
dure.

(a) The Secretary may use the infor-
mal compliance procedure in paragraph
(b) of this section if the Secretary re-
ceives a complaint or other reliable in-
formation indicating that a lender or
third-party servicer may be in viola-
tion of applicable laws, regulations,
special arrangements, agreements, or
limitations entered into under the au-
thority of statutes applicable to Title
IV of the HEA.

(b) Under the informal compliance
procedure, the Secretary gives the
lender or servicer a reasonable oppor-
tunity to—

(1) Respond to the complaint or infor-
mation; and

(2) Show that the violation has been
corrected or submit an acceptable plan
for correcting the violation and pre-
venting its recurrence.

(c) The Secretary does not delay lim-
itation, suspension, or termination
procedures during the informal compli-
ance procedure if—

(1) The delay would harm the FFEL
programs; or

(2) The informal compliance proce-
dure will not result in correction of the
alleged violation.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]

§ 682.704 Emergency action.

(a) The Secretary, or a designated
Departmental official, may take emer-
gency action to stop the issuance of
guarantee commitments by the Sec-
retary and guarantee agencies and to
withhold payment of interest benefits
and special allowance to a lender if the
Secretary—

(1) Receives reliable information that
the lender or a third-party servicer
with which the lender contracts is in
violation of applicable laws, regula-
tions, special arrangements, agree-
ments, or limitations entered into
under the authority of statutes appli-
cable to Title IV of the HEA pertaining
to the lender’s portfolio of loans;

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00737 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



738

34 CFR Ch. VI (7–1–99 Edition)§ 682.705

(2) Determines that immediate ac-
tion is necessary to prevent the likeli-
hood of substantial losses by the Fed-
eral Government, parent borrowers, or
students; and

(3) Determines that the likelihood of
loss exceeds the importance of fol-
lowing the procedures for limitation,
suspension, or termination.

(b) The Secretary begins an emer-
gency action by notifying the lender or
third-party servicer, by certified mail,
return receipt requested, of the action
and the basis for the action.

(c) The action becomes effective on
the date the notice is mailed to the
lender or third-party servicer.

(d)(1) An emergency action does not
exceed 30 days unless a limitation, sus-
pension, or termination proceeding is
begun before that time expires.

(2) If a limitation, suspension, or ter-
mination proceeding is begun before
the expiration of the 30-day period—

(i) The emergency action may be ex-
tended until completion of the pro-
ceeding, including any appeal to the
Secretary; and

(ii) Upon the written request of the
lender or third-party servicer, the Sec-
retary may provide the lender or
servicer with an opportunity to dem-
onstrate that the emergency action is
unwarranted.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22457, Apr. 29, 1994]

§ 682.705 Suspension proceedings.
(a) Scope. (1) A suspension by the Sec-

retary removes a lender’s eligibility
under the FFEL programs or a third-
party servicer’s ability to enter into
contracts with eligible lenders, and the
Secretary does not guarantee or rein-
sure a new loan made by the lender or
new loan serviced by the servicer dur-
ing a period not to exceed 60 days from
the date the suspension becomes effec-
tive, unless—

(i) The lender or servicer and the Sec-
retary agree to an extension of the sus-
pension period, if the lender or third-
party servicer has not requested a
hearing; or

(ii) The Secretary begins a limitation
or a termination proceeding.

(2) If the Secretary begins a limita-
tion or a termination proceeding before

the suspension period ends, the Sec-
retary may extend the suspension pe-
riod until the completion of that pro-
ceeding, including any appeal to the
Secretary.

(3) A suspension described in 34 CFR
85.201(c) lasts for a period of 60 days,
beginning on the effective date speci-
fied in the notice by the Secretary
under 34 CFR 85.201(b), except as pro-
vided in paragraph (a)(1)(i) or (ii) of
this section.

(b) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a
suspension proceeding by sending the
lender or servicer a notice by certified
mail with return receipt requested.

(2) The notice—
(i) Informs the lender or servicer of

the Secretary’s intent to suspend the
lender’s or servicer’s eligibility for a
period not to exceed 60 days;

(ii) Describes the consequences of a
suspension;

(iii) Identifies the alleged violations
on which the proposed suspension is
based;

(iv) States the proposed date the sus-
pension becomes effective, which is at
least 20 days after the date of mailing
of the notice;

(v) Informs the lender or servicer
that the suspension will not take effect
on the proposed date, except as pro-
vided in paragraph (c)(8) of this sec-
tion, if the Secretary receives at least
five days prior to that date a request
for an oral hearing or written material
showing why the suspension should not
take effect; and

(vi) Asks the lender or servicer to
correct voluntarily any alleged viola-
tions.

(c) Hearing. (1) If the lender or
servicer does not request an oral hear-
ing but submits written material, the
Secretary, or a designated Depart-
mental official, considers the material
and—

(i) Dismisses the proposed suspen-
sion; or

(ii) Determines that the proposed
suspension should be implemented and
notifies the lender or servicer of the ef-
fective date of the suspension.

(2) If the lender or servicer requests
an oral hearing within the time speci-
fied in paragraph (b)(2)(v) of this sec-
tion, the Secretary schedules the date
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and place of the hearing. The date is at
least 15 days after receipt of the re-
quest from the lender or servicer. No
proposed suspension takes effect until
a hearing is held.

(3) The oral hearing is conducted by a
presiding officer who—

(i) Ensures that a written record of
the hearing is made;

(ii) Considers relevant written mate-
rial presented before the hearing and
other relevant evidence presented dur-
ing the hearing; and

(iii) Issues a decision based on find-
ings of fact and conclusions of law that
may suspend the lender’s or servicer’s
eligibility only if the presiding officer
is persuaded that the suspension is
warranted by the evidence.

(4) The formal rules of evidence do
not apply, and no discovery, as pro-
vided in the Federal Rules of Civil Pro-
cedure, (28 U.S.C. Appendix) is re-
quired.

(5) The presiding officer shall base
findings of fact only on evidence con-
sidered at or before the hearing and
matters given official notice.

(6) In a suspension action against a
lender or third-party servicer based on
a suspension under Executive Order
12549 or a proposed debarment under
the Federal Acquisition Regulation
(FAR), 48 CFR part 9, subpart 9.4, that
does not meet the standards described
in 34 CFR 85.201(c), the presiding offi-
cial finds that the suspension or pro-
posed debarment constitutes prima
facie evidence that cause for suspen-
sion under this subpart exists.

(7) The initial decision of the pre-
siding officer is mailed to the lender or
servicer.

(8) The Secretary automatically re-
views the initial decision of the pre-
siding officer. The Secretary notifies
the lender or servicer of the Sec-
retary’s decision by mail.

(9) A suspension takes effect on ei-
ther a date that is at least 20 days after
the date the notice of a decision impos-
ing the suspension is mailed to the
lender or servicer, or on the proposed
effective date stated in the notice sent
under paragraph (b) of this section,
whichever is later.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[59 FR 22457, Apr. 29, 1994, as amended at 60
FR 33058, June 26, 1995]

§ 682.706 Limitation or termination
proceedings.

(a) Notice. (1) The Secretary, or a des-
ignated Departmental official, begins a
limitation or termination proceeding,
whether a suspension proceeding has
begun, by sending the lender or third-
party servicer a notice by certified
mail with return receipt requested.

(2) The notice—
(i) Informs the lender or servicer of

the Secretary’s intent to limit or ter-
minate the lender’s or servicer’s eligi-
bility;

(ii) Describes the consequences of a
limitation or termination;

(iii) Identifies the alleged violations
on which the proposed limitation or
termination is based;

(iv) States the limits which may be
imposed, in the case of a limitation
proceeding;

(v) States the proposed date the limi-
tation or termination becomes effec-
tive, which is at least 20 days after the
date of mailing of the notice;

(vi) Informs the lender or servicer
that the limitation or termination will
not take effect on the proposed date if
the Secretary receives, at least five
days prior to that date, a request for an
oral hearing or written material show-
ing why the limitation or termination
should not take effect;

(vii) Asks the lender or servicer to
correct voluntarily any alleged viola-
tions; and

(viii) Notifies the lender or servicer
that the Secretary may collect any
amount owed by means of offset
against amounts owed to the lender by
the Department and other Federal
agencies.

(b) Hearing. (1) If the lender or
servicer does not request an oral hear-
ing but submits written material, the
Secretary, or a designated Depart-
mental official, considers the material
and—

(i) Dismisses the proposed limitation
or termination; or

(ii) Notifies the lender or servicer of
the date the limitation or termination
becomes effective.

(2) If the lender or servicer requests a
hearing within the time specified in
paragraph (a)(2)(vi) of this section, the
Secretary schedules the date and place
of the hearing. The date is at least 15
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days after receipt of the request from
the lender or servicer. No proposed lim-
itation or termination takes effect
until a hearing is held.

(3) The hearing is conducted by a pre-
siding officer who—

(i) Ensures that a written record of
the hearing is made;

(ii) Considers relevant written mate-
rial presented before the hearing and
other relevant evidence presented dur-
ing the hearing; and

(iii) Issues an initial decision, based
on findings of fact and conclusions of
law, that may limit or terminate the
lender’s or servicer’s eligibility if the
presiding officer is persuaded that the
limitation or termination is warranted
by the evidence.

(4) The formal rules of evidence do
not apply, and no discovery, as pro-
vided in the Federal Rules of Civil Pro-
cedure (28 U.S.C. appendix), is required.

(5) The presiding officer shall base
findings of fact only on evidence pre-
sented at or before the hearing and
matters given official notice.

(6) If a termination action is brought
against a lender or third-party servicer
and the presiding officer concludes that
a limitation is more appropriate, the
presiding officer may issue a decision
imposing one or more limitations on a
lender or third-party servicer rather
than terminating the lender’s or
servicer’s eligibility.

(7) In a termination action against a
lender or third-party servicer based on
a debarment under Executive Order
12549 or under the Federal Acquisition
Regulation (FAR), 48 CFR part 9, sub-
part 9.4 that does not meet the stand-
ards described in 34 CFR 85.201(c), the
presiding official finds that the debar-
ment constitutes prima facie evidence
that cause for debarment and termi-
nation under this subpart exists.

(8) The initial decision of the pre-
siding officer is mailed to the lender or
servicer.

(9) Any time schedule specified in
this section may be shortened with the
approval of the presiding officer and
the consent of the lender or servicer
and the Secretary or designated De-
partmental official.

(10) The presiding officer’s initial de-
cision automatically becomes the Sec-
retary’s final decision 20 days after it

is issued and received by both parties
unless the lender, servicer, or des-
ignated Departmental official appeals
the decision to the Secretary within
this period.

(c) Notwithstanding the other provi-
sions of this section, if a lender or a
lender’s owner or officer or third-party
servicer or servicer’s owner or officer,
respectively, is convicted of or pled
nolo contendere or guilty to a crime in-
volving the unlawful acquisition, use,
or expenditure of FFEL program funds,
that conviction or guilty plea is
grounds for terminating the lender’s or
servicer’s eligibility, respectively, to
participate in the FFEL programs.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[59 FR 22458, Apr. 29, 1994, as amended at 60
FR 33058, June 25, 1995]

§ 682.707 Appeals in a limitation or ter-
mination proceeding.

(a) If the lender, third-party servicer,
or designated Departmental official ap-
peals the initial decision of the pre-
siding officer in accordance with
§ 682.706(b)(9)—

(1) An appeal is made to the Sec-
retary by submitting to the Secretary
and the opposing party within 15 days
of the date of the appealing party’s re-
ceipt of the presiding officer’s decision,
a brief or other written material ex-
plaining why the decision of the pre-
siding officer should be overturned or
modified; and

(2) The opposing party shall submit
its brief or other written material to
the Secretary and the appealing party
within 15 days of its receipt of the brief
or written material of the appealing
party.

(b) The Secretary issues a final deci-
sion affirming, modifying, or reversing
the initial decision, including a state-
ment of the reasons for the Secretary’s
decision.

(c) Any party submitting material to
the Secretary shall provide a copy to
each party that participates in the
hearing.

(d) If the presiding officer’s initial
decision would limit or terminate the
lender’s or servicer’s eligibility, it does
not take effect pending the appeal un-
less the Secretary determines that a
stay of the date it becomes effective
would seriously and adversely affect
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the FFEL programs or student or par-
ent borrowers.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22458, Apr. 29, 1994]

§ 682.708 Evidence of mailing and re-
ceipt dates.

(a) All mailing dates and receipt
dates referred to in this subpart must
be substantiated by the original re-
ceipts from the U.S. Postal Service.

(b) If a lender or third-party servicer
refuses to accept a notice mailed under
this subpart, the Secretary considers
the notice as being received on the date
that the lender or servicer refuses to
accept the notice.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22459, Apr. 29, 1994]

§ 682.709 Reimbursements, refunds,
and offsets.

(a) As part of a limitation or termi-
nation proceeding, the Secretary, or a
designated Departmental official, may
require a lender or third-party servicer
to take reasonable corrective action to
remedy a violation of applicable laws,
regulations, special arrangements,
agreements, or limitations entered into
under the authority of statutes appli-
cable to Title IV of the HEA.

(b) The corrective action may include
payment to the Secretary or recipients
designated by the Secretary of any
funds, and any interest thereon, that
the lender, or, in the case of a third-
party servicer, the servicer or the lend-
er that has a contract with a third-
party servicer, improperly received,
withheld, disbursed, or caused to be
disbursed. A third-party servicer may
be held liable up to the amounts speci-
fied in § 682.413(a)(2).

(c) If a final decision requires a lend-
er, a lender that has a contract with a
third-party servicer, or a third-party
servicer to reimburse or make any pay-
ment to the Secretary, the Secretary
may, without further notice or oppor-
tunity for a hearing, proceed to offset
or arrange for another Federal agency
to offset the amount due against any
interest benefits, special allowance, or
other payments due to the lender, the
lender that has a contract with the

third-party servicer, or the third-party
servicer. A third-party servicer may be
held liable up to the amounts specified
in § 682.413(a)(2).

(Authority: 20 U.S.C. 1080, 1082, 1094)

[59 FR 22459, Apr. 29, 1994]

§ 682.710 Removal of limitation.
(a) A lender or third-party servicer

may request removal of a limitation
imposed by the Secretary in accord-
ance with the regulations in this sub-
part at any time more than 12 months
after the date the limitation becomes
effective.

(b) The request must be in writing
and must show that the lender or
servicer has corrected any violations
on which the limitation was based.

(c) Within 60 days after receiving the
request, the Secretary—

(1) Grants the request;
(2) Denies the request; or
(3) Grants the request subject to

other limitations.
(d)(1) If the Secretary denies the re-

quest or establishes other limitations,
the lender or servicer, upon request, is
given an opportunity to show why all
limitations should be removed.

(2) A lender or third-party servicer
may continue to participate in the
FFEL programs, subject to any limita-
tion imposed by the Secretary under
paragraph (c)(3) of this section, pending
a decision by the Secretary on a re-
quest under paragraph (d)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 22459, Apr. 29, 1994]

§ 682.711 Reinstatement after termi-
nation.

(a) A lender or third-party servicer
whose eligibility has been terminated
by the Secretary in accordance with
the procedures of this subpart may re-
quest reinstatement of its eligibility
after the later of—

(1) Eighteen months from the effec-
tive date of the termination; or

(2) The expiration of the period of de-
barment under Executive Order 12459 or
the Federal Acquisition Regulation
(FAR), 48 CFR part 9, subpart 9.4.

(b) The request must be in writing
and must show that—
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(1) The lender or servicer has cor-
rected any violations on which the ter-
mination was based; and

(2) The lender or servicer meets all
requirements for eligibility.

(c) A school lender whose eligibility
as a participating school has been ter-
minated under 34 CFR part 668 may not
be considered for reinstatement as a
lender until it is reinstated as a par-
ticipating school. However, the school
may request reinstatement as both a
school and a lender at the same time.

(d) Within 60 days after receiving a
request for reinstatement, the Sec-
retary—

(1) Grants the request;
(2) Denies the request; or
(3) Grants the request subject to lim-

itations.
(e)(1) If the Secretary denies the

lender’s or servicer’s request or allows
reinstatement subject to limitations,
the lender or servicer, upon request, is
given an opportunity to show why its
eligibility should be reinstated and all
limitations removed.

(2) A lender or third-party servicer
whose eligibility to participate in the
FFEL programs is reinstated subject to
limitations imposed by the Secretary
pursuant to paragraph (d)(3) of this sec-
tion, may participate in those pro-
grams, subject to those limitations,
pending a decision by the Secretary on
a request under paragraph (e)(1) of this
section.

(Approved by the Office of Management and
Budget under control numbers 1840–0537 and
1840–0538)

(Authority: 20 U.S.C. 1080, 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 22459, Apr. 29,
1994; 59 FR 34964, July 7, 1994; 60 FR 33058,
June 26, 1995]

§ 682.712 Disqualification review of
limitation, suspension, and termi-
nation actions taken by guarantee
agencies against lenders.

(a) The Secretary reviews a limita-
tion, suspension, or termination action
taken by a guaranty agency against a
lender participating in the FFEL pro-
grams to determine if national dis-
qualification is appropriate. Upon com-
pletion of the Secretary’s review, the
Secretary notifies the guaranty agency

and the lender of the Secretary’s deci-
sion by mail.

(b) The Secretary disqualifies a lend-
er from participation in the FFEL pro-
grams if—

(1) The lender waives review by the
Secretary; or

(2) The Secretary conducts the re-
view and determines that the limita-
tion, suspension, or termination was
imposed in accordance with section
428(b)(1)(U) of the Act.

(c)(1) Disqualification by the Sec-
retary continues until the Secretary is
satisfied that—

(i) The lender has corrected the fail-
ure that led to the limitation, suspen-
sion, or termination; and

(ii) There are reasonable assurances
that the lender will comply with the
requirements of the FFEL programs in
the future.

(2) Revocation of disqualification by
the Secretary does not remove any lim-
itation, suspension, or termination im-
posed by the agency whose action re-
sulted in the disqualification.

(d) A guaranty agency shall refer a
limitation, suspension, or termination
action that it takes against a lender to
the Secretary within 30 days of its final
decision to limit, suspend, or terminate
the lender’s eligibility to participate in
the agency’s program.

(e) The Secretary reviews an agency’s
limitation, suspension, or termination
of a lender’s eligibility only when the
guaranty agency’s action is final, e.g,
the lender is not entitled to any fur-
ther appeals within the guaranty agen-
cy. A subsequent court challenge to an
agency’s action does not by itself affect
the timing of the Secretary’s review.

(f) The guaranty agency’s notice to
the Secretary regarding a termination
action must include a certified copy of
the administrative record compiled by
the agency with regard to the action.
The record must include certified cop-
ies of the following documents:

(1) The guaranty agency’s letter ini-
tiating the action.

(2) The lender’s response.
(3) The transcript of the agency’s

hearing.
(4) The decision of the agency’s hear-

ing officer.
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(5) The decision of the agency on ap-
peal from the hearing officer’s deci-
sion, if any.

(6) The regulations and written pro-
cedures of the agency under which the
action was taken.

(7) The audit or lender review report
or documented basis that led to the ac-
tion.

(8) All other documents relevant to
the action.

(g) The guaranty agency’s referral
notice to the Secretary regarding a
limitation or suspension action must
include—

(1) The documents described in para-
graph (f) of this section; and

(2) Documents describing and sub-
stantiating the existence of one or
more of the circumstances described in
paragraph (j) of this section.

(h)(1) Within 60 days of the Sec-
retary’s receipt of a referral notice de-
scribed in paragraph (f) or (g) of this
section, the Secretary makes an initial
assessment, based on the agency’s
record, as to whether the agency’s ac-
tion appears to comply with section
428(b)(1)(U) of the Act.

(2) In the case of a referral notice de-
scribed in paragraph (g) of this section,
the Secretary also determines whether
one or more of the circumstances de-
scribed in paragraph (j) of this section
exist.

(3) If the Secretary concludes that
the agency’s action appears to comply
with section 428(b)(1)(U) of the Act and,
if applicable, one or more of the cir-
cumstances described in paragraph (j)
of this section exist, the Secretary no-
tifies the lender that the Secretary will
review the guaranty agency’s action to
determine whether to disqualify the
lender from further participation in
the FFEL programs and affords the
lender an opportunity—

(i) To waive the review and be dis-
qualified immediately; or

(ii) To request a review.
(i) The Secretary’s review of the

guaranty agency’s action is limited to
whether the agency action was taken
in accordance with procedures that
were substantially the same as proce-
dures applicable to the limitation, sus-
pension, or termination of eligibility of
a lender under the FISL Program (34
CFR part 682, subpart G).

(j) In the case of an action by an
agency that limits or suspends a lend-
er’s eligibility to participate in the
agency’s program, the agency shall
provide the Secretary with a referral as
described in paragraph (g) of this sec-
tion only if—

(1) The lender has not corrected the
violation. A violation is corrected if,
among other things, the lender has sat-
isfied fully all liabilities incurred by
the lender as a result of the violation,
including its liability to the Secretary,
or the lender has arranged to satisfy
those liabilities in a manner acceptable
to the parties to whom the liabilities
are owed;

(2) The lender has not provided satis-
factory assurances to the agency of fu-
ture compliance with program require-
ments; or

(3) The guaranty agency determines
that special circumstances warrant dis-
qualification of the lender from the
FFEL programs for a significant pe-
riod, notwithstanding the agency’s de-
cision not to terminate the lender’s eli-
gibility to participate in the agency’s
program.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1082)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993]

§ 682.713 Disqualification review of
limitation, suspension, and termi-
nation actions taken by guarantee
agencies against a school.

(a) The Secretary reviews a limita-
tion, suspension, or termination action
taken by a guaranty agency against a
school participating in the FFEL pro-
grams to determine if national dis-
qualification is appropriate. Upon com-
pletion of the Secretary’s review, the
Secretary notifies the guaranty agency
and the school of his decision by mail.

(b) The Secretary disqualifies a
school from participation in the FFEL
programs if—

(1) The school waives review by the
Secretary; or

(2) The Secretary conducts the re-
view and determines that the limita-
tion, suspension, or termination was
imposed in accordance with section
428(b)(1)(T) of the Act.
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(c)(1) Disqualification by the Sec-
retary continues until the Secretary is
satisfied that—

(i) The school has corrected the fail-
ure that led to the limitation, suspen-
sion, or termination; and

(ii) There are reasonable assurances
that the school will comply with the
requirements of the FFEL programs in
the future.

(2) Revocation of disqualification by
the Secretary does not remove any lim-
itation, suspension, or termination im-
posed by the agency whose action re-
sulted in the disqualification.

(d) A guaranty agency shall refer a
limitation, suspension, or termination
action that it takes against a school to
the Secretary within 30 days of its final
decision to limit, suspend, or terminate
the school’s eligibility to participate in
the agency’s program.

(e) The Secretary reviews an agency’s
limitation, suspension, or termination
of a school’s eligibility only when the
guaranty agency’s action is final, i.e.,
the institution is not entitled to any
further appeals within the guaranty
agency. A subsequent court challenge
to an agency’s action does not by itself
affect the timing of the Secretary’s re-
view.

(f) The guaranty agency’s notice to
the Secretary regarding a termination
action must include a certified copy of
the administrative record compiled by
the agency with regard to the action.
The record must include certified cop-
ies of the following documents:

(1) The guaranty agency’s letter ini-
tiating the action.

(2) The school’s response.
(3) The transcript of the agency’s

hearing.
(4) The decision of the agency’s hear-

ing officer.
(5) The decision of the agency on ap-

peal from the hearing officer’s deci-
sion, if any.

(6) The regulations and written pro-
cedures of the agency under which the
action was taken.

(7) The audit or program review re-
port or documented basis that led to
the action.

(8) All other documents relevant to
the action.

(g) The guaranty agency’s referral
notice to the Secretary regarding a

limitation or suspension action must
include—

(1) The documents described in para-
graph (f) of this section; and

(2) Documents describing and sub-
stantiating the existence of one or
more of the circumstances described in
paragraph (j) of this section.

(h)(1) Within 60 days of the Sec-
retary’s receipt of a referral notice de-
scribed in paragraph (f) or (g) of this
section, the Secretary makes an initial
assessment, based on the agency’s
record, as to whether the agency’s ac-
tion appears to comply with section
428(b)(1)(T) of the Act.

(2) In the case of a referral notice de-
scribed in paragraph (g) of this section,
the Secretary also determines whether
one or more of the circumstances de-
scribed in paragraph (j) of this section
exist.

(3) If the Secretary concludes that
the agency’s action appears to comply
with section 428(b)(1)(T) of the Act,
and, if applicable, one or more of the
circumstances described in paragraph
(j) of this section exist, the Secretary
notifies the school that the Secretary
will review the guaranty agency’s ac-
tion to determine whether to disqualify
the school from further participation
in the FFEL programs and gives the
school an opportunity within 30 days
from the date the notice is mailed—

(i) To waive the review and be dis-
qualified immediately; or

(ii) To request a review.
(i) The Secretary’s review of the

guaranty agency’s action is limited
to—

(1) A review of the written record of
the agency’s proceedings; and

(2) Whether the agency action was
taken in accordance with procedures
that were substantially the same as
procedures established by the Sec-
retary in 34 CFR part 668, subpart G.

(j) In the case of an action by an
agency that limits or suspends a
school’s eligibility to participate in the
agency’s program, the agency shall
provide the Secretary with a referral as
described in paragraph (g) of this sec-
tion only if—

(1) The school has not corrected the
violation. A violation is corrected if,
among other things, the school has
fully satisfied all liabilities incurred by

VerDate 18<JUN>99 06:35 Aug 31, 1999 Jkt 183128 PO 00000 Frm 00744 Fmt 8010 Sfmt 8010 Y:\SGML\183128T.XXX pfrm02 PsN: 183128T



745

Off. of Postsecondary Educ., Education § 682.801

the school as a result of the violation,
including its liability to the Secretary,
or the school has arranged to satisfy
those liabilities in a manner acceptable
to the parties to whom the liabilities
are owed;

(2) The school has not provided assur-
ances satisfactory to the agency of fu-
ture compliance with program require-
ments; or

(3) The guaranty agency determines
that special circumstances warrant dis-
qualification of the school from the
FFEL programs for a significant pe-
riod, notwithstanding the agency’s de-
cision not to terminate the school’s eli-
gibility to participate in the agency’s
program.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1082, 1085, 1094)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993]

Subpart H—Special Allowance
Payments on Loans Made or
Purchased With Proceeds of
Tax-Exempt Obligations

§ 682.800 Special allowance payments
for loans financed by proceeds of
tax-exempt obligations.

(a) The Secretary pays a special al-
lowance on a loan that was made or ac-
quired with the proceeds of an obliga-
tion exempt from taxation under sec-
tion 103 of the Internal Revenue Code
of 1986 and is held by or on behalf of an
Authority if—

(1) For loans financed by an obliga-
tion issued after December 31, 1980 and
before November 16, 1986, the Secretary
approved—

(i) The Plan for Doing Business of the
Authority that issued the obligation;
and

(ii) The justification of need for the
obligation if the obligation was issued
after August 14, 1983; or

(2) The Plan for Doing Business of
the Authority that issued the obliga-
tions has been approved by the Gov-
ernor of the State from which the Au-
thority received or will seek an alloca-
tion under section 103(n) of the Inter-
nal Revenue Code of 1986 after con-
sultation with the principal guaranty
agency for the State.

(b) The Secretary pays a special al-
lowance—

(1) For loans described in paragraph
(a)(1) of this section from the latest
of—

(i) The date the Secretary approved
the Plan for Doing Business of the Au-
thority;

(ii) The date the Secretary approved
the justification of need for the obliga-
tion, if issued after August 14, 1983; or

(iii) The date the loan was made or
acquired by or on behalf of the Author-
ity with proceeds of a tax-exempt obli-
gation.

(2) For a loan described in paragraph
(a)(2) of this section, from the latest
of—

(i) The date the Governor approved
the Plan for Doing Business of the Au-
thority;

(ii) The date the loan was made or ac-
quired by or on behalf of the Authority
with proceeds of a tax-exempt obliga-
tion; or

(iii) November 16, 1986, if the loan
was made or acquired with the pro-
ceeds of a tax-exempt obligation issued
before that date by an Authority that
did not receive before that date ap-
proval from the Secretary for its Plan
for Doing Business, and, if applicable,
its justification of need.

(c) The Authority shall submit a
copy of the Plan for Doing Business to
the Secretary under paragraph (a)(2) of
this section within 60 days after receiv-
ing the Governor’s approval.

(d) As used in this paragraph, the
term principal guaranty agency means—

(1) The guaranty agency in the State
with which the Secretary has signed a
Basic Program Agreement under
§ 682.401; or

(2) If the Secretary has signed agree-
ments with more than one agency in
the State, the agency that has issued
the majority of loan guarantees for
students who are attending school in
the State during the most recently
ended Federal fiscal year.

(Authority: 20 U.S.C. 1077, 1078, 1078–1, 1078–2,
1078–3, 1082, 1087–1)

§ 682.801 Provisions required in Plan.
Each Plan submitted for the approval

of the Governor must contain provi-
sions necessary to ensure that—
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(a) If an Authority acts as a sec-
ondary market for student loans, it
shall exclude no eligible lender in the
service area from participation in its
program, and shall permit all eligible
lenders to participate in its program on
the same terms and conditions;

(b) No director, officer, or staff mem-
ber of the Authority who receives com-
pensation from the Authority may own
stock in, or receive compensation of
any kind from, any agency or organiza-
tion that contracts to service and col-
lect the loans in which the Authority
has a legal or equitable interest;

(c) The Authority shall not pay
transfer fees in excess of the costs of
transferring a loan portfolio or a por-
tion of it from the lender to the Au-
thority;

(d) The Authority shall, within the
limits of funds available and subject to
applicable State and Federal law, make
loans to, or purchase loans made to, all
eligible borrowers who are residents of
or who seek loans for a student to at-
tend a school within the service area of
the Authority;

(e) The Authority has a plan under
which the Authority shall pursue both
the recruitment of new lenders to par-
ticipate in a continuing program of
benefits to students under the FFEL,
SLS, and PLUS programs and the
maintenance of existing lender com-
mitments to the program.

(f) The Authority shall not purchase
student loans at a premium amounting
to more than one percent of the unpaid
principal amount borrowed plus inter-
est accrued to the date of acquisition.

(Authority: 20 U.S.C. 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992; 59 FR 1652, Jan. 12,
1994, as amended at 59 FR 25747, May 17, 1994]

§ 682.802 Submission of Plan for ap-
proval—required documentation.

An Authority shall submit with or
include in each Plan submitted for the
approval of the Governor the following:

(a) If the Authority is a secondary
market, a description of the procedures
used to inform eligible lenders of the
program of the Authority, samples of
announcements to lenders regarding
the program, and a listing of the types
of lenders and numbers of each type so
informed.

(b) If the Authority contracts with an
agent to service or collect loans in
which the Authority has a legal or eq-
uitable interest, a sample of the form
signed by all directors, officers, and
staff of the Authority who receive com-
pensation from the Authority certi-
fying that these persons do not own
stock in or receive compensation of
any kind from that agent and a list of
the persons who have signed the form.

(c) If the Authority is a secondary
market, a schedule of the amount of
loan transfer fees paid or to be paid by
the Authority to parties from whom it
purchases loans and, if the amount of
the loan transfer fee is based on an es-
timate, an explanation of how that es-
timated amount was determined.

(d) A copy of any Federal or State
law that the Authority believes limits
its ability to make or purchase loans
made to any eligible borrowers who are
residents of, or who obtained loans for
a student to attend a school located
within, its service area.

(e) A copy of the plan under which
the Authority pursues both the recruit-
ment of new lenders to participate in a
continuing program of benefits to stu-
dents under each of the FFEL pro-
grams and the maintenance of existing
lender commitments to the programs.

(f) A copy of the most recent inde-
pendent audit of the Authority per-
formed in accordance with the audit
standards found in § 682.830.

(g) A copy of any survey instrument
or written inquiry form to be used to
solicit from schools, lenders, and sec-
ondary markets information by which
the Authority measures unmet need for
student loan credit.

(h) A certification that the Authority
is in compliance with section 438(d)(2)
of the Act (regarding patterns or prac-
tices resulting in denial of access to
student loan credit for certain bor-
rowers).

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993]
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§ 682.803 Amendments to Plan for
Doing Business.

(a) After a Plan is approved, an Au-
thority shall submit to the Governor or
the Secretary amendments to the Plan
or such documentation as may be need-
ed to reflect accurately the policy and
practice of the Authority within 30
days of the date that—

(1) An Authority amends any provi-
sion of a Plan that had previously been
approved by that Governor or the Sec-
retary; or

(2) Any documentation or representa-
tion previously submitted pursuant to
§ 682.802 is revised or rendered inac-
curate in any material aspect.

(b) An Authority shall promptly
amend its Plan to comply with changes
in applicable statutes and regulations.

(Approved by the Office of Management and
Budget under control number 1840–0538)

(Authority: 20 U.S.C. 1082, 1087–1)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993]

§ 682.804 Failure to comply with Plan
for Doing Business.

(a) If the Secretary finds that an Au-
thority has failed to comply with any
requirement of its Plan or of this sub-
part, the Secretary takes actions nec-
essary to protect the interests of the
United States. These actions may in-
clude the following:

(1) Withholding payment of special
allowances.

(2) Suspending or revoking approval
of the Plan.

(3) Determining that loans made or
purchased with the proceeds of a tax-
exempt obligation by the Authority or
any entity acting for the Authority
after the date of suspension or revoca-
tion are ineligible for payments of spe-
cial allowances.

(4) Requiring reimbursement from
the Authority of special allowances
paid on loans made or purchased by the
Authority or any entity acting for the
Authority.

(b) The Secretary’s decision to re-
quire repayment of funds by an Au-
thority, to withhold payments of spe-
cial allowance, or to suspend or revoke
approval of a Plan does not become
final until the Secretary provides the
Authority with written notice of the

intended action and an opportunity to
be heard thereon. However, the Sec-
retary may withhold payments or sus-
pend approval of the Plan prior to giv-
ing notice and opportunity to be heard
if the Secretary finds that emergency
action necessary to prevent substantial
harm to Federal interests.

(c) Once final, the Secretary’s deci-
sion to require a repayment of funds or
to take other remedial action against
an Authority under this section is con-
clusive and binding on the Authority.

(Authority: 20 U.S.C. 1082, 1087–1)

§ 682.805 Sanctions for material mis-
representation.

(a) If at any time the Secretary de-
termines that the submission for ap-
proval of a tax-exempt obligation or a
Plan for Doing Business contains or
contained a material misrepresenta-
tion, the Secretary may to the extent
provided in paragraph (b) of this sec-
tion—

(1) Require reimbursement from the
Authority of special allowance pay-
ments to the Authority or to any other
party on loans made or purchased with
the proceeds of the issue with respect
to which the misrepresentation was
made; and

(2) Determine to be ineligible for spe-
cial allowance payments any loans to
be made or purchased by the Authority
or any entity acting for the Authority
with the unexpended proceeds of the
issue with respect to which the mis-
representation was made.

(b) If an Authority uses funds from
sources other than a tax-exempt obli-
gation to retire an issue with respect
to which the Secretary has determined
that a material misrepresentation was
made, the Secretary takes the adverse
actions described in paragraph (a) of
this section only with regard to those
special allowance payments which ac-
crued earlier than ninety days before
that issue was retired.

(c) The Secretary’s decision to re-
quire repayment of funds by an Au-
thority, to withhold payments of spe-
cial allowance, or to take any of the
actions in § 682.804 does not become
final until the Secretary provides the
Authority with written notice of the
intended action and an opportunity to
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be heard thereon. However, the Sec-
retary may withhold payments or sus-
pend approval of the Plan prior to giv-
ing notice and opportunity to be heard
if the Secretary finds such emergency
action necessary to prevent substantial
harm to Federal interests.

(d) Once final, the Secretary’s deci-
sion to require repayment of funds or
to take other remedial action against
an Authority under this section is con-
clusive and binding on the Authority.

(Authority: 20 U.S.C. 1082, 1087–1)

§§ 682.806–682.829 [Reserved]

§ 682.830 Audit standards.
(a) An Authority that is a govern-

mental entity must be audited regard-
ing its lending and loan purchasing
program for compliance with its Plan
and the provisions of § 682.801 in accord-
ance with 31 U.S.C. 7502 and 34 CFR
part 80, appendix G.

(b) An Authority that is a nonprofit
organization must undergo an audit of
its lending and loan purchasing pro-
gram for compliance with its Plan and
the provisions of § 682.801—

(1) Conducted in accordance with
OMB Circular A–133 and any supple-
mentary compliance guidelines issued
by OMB and the Secretary; or

(2) If the Authority qualifies to sub-
mit a program-specific audit under cri-
teria in OMB Circular A–133 and choos-
es to have such an audit performed,
conducted in accordance with stand-
ards issued by the General Accounting
Office (GAO) publication, Government
Auditing Standards, and by the Office of
Inspector General of the Department
contained in the applicable audit
guide.

(c) The audit must be conducted an-
nually and the audit report must be
submitted within 30 days of the com-
pletion of the audit report but no later
than six months after the close of the
audit period.

(d) Audits must be submitted to the
regional office of the Office of Inspec-
tor General of the Department, to the
Governor who approved the Plan of the
Authority, and to the principal guar-
anty agency consulted by the Governor
in approving that Plan.

(Authority: 20 U.S.C. 1082, 1087–1)

§§ 682.831–682.839 [Reserved]

§ 682.840 Prohibition against discrimi-
nation as a condition for receiving
special allowance payments.

(a) For an Authority to receive spe-
cial allowance payments on loans made
or acquired with the proceeds of a tax-
exempt obligation, the Authority or its
agent may not engage in any pattern
or practice that results in a denial of a
borrower’s access to loans under the
FFEL programs because of the bor-
rower’s race, sex, color, religion, na-
tional origin, age, handicapped status,
income, attendance at a particular in-
stitution within the area served by the
Authority, length of the borrower’s
education program, or the borrower’s
academic year in school.

(b) The Secretary considers an Au-
thority that makes or acquires loans
guaranteed by an agency or organiza-
tion that discriminates on one or more
grounds listed in paragraph (a) of this
section to have adopted a practice of
denying access to loans on that ground
unless the Authority makes provision
for loan guarantees from other sources
necessary to serve the borrowers ex-
cluded by that discriminatory policy.

(Authority: 20 U.S.C. 1082, 1087–1)

APPENDIXES A AND B TO PART 682
[RESERVED]

APPENDIX C TO PART 682—PROCEDURES
FOR CURING VIOLATIONS OF THE DUE
DILIGENCE IN COLLECTION AND TIME-
LY FILING OF CLAIMS REQUIREMENTS
APPLICABLE TO FISLP AND FEDERAL
PLUS PROGRAM LOANS AND FOR RE-
PAYMENT OF INTEREST AND SPECIAL
ALLOWANCE OVERBILLINGS [BUL-
LETIN L–77A]

NOTE: The following is a reprint of Bulletin
L–77a, issued on January 7, 1983, with minor
modifications made to reflect changes in the
program regulations since that date. All ref-
erences to ‘‘the date of this bulletin’’ refer to
that date. All references made to the Federal
Insured Student Loan Program (FISLP)
shall be understood to include the Federal
PLUS Program. The bulletin includes ref-
erences to the 120- and 180-day default peri-
ods that used to apply to FFELP and PLUS
Program loans. Public Law 99–272 established
new default periods of 180 and 240 days (as set
out in 34 CFR 682.200 of these regulations) for
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all new loans and many existing ones. Al-
though the discussion in this appendix C re-
fers to the 120- and 180-day default periods, it
is equally applicable to the new 180- and 240-
day default periods.

INTRODUCTION

This bulletin prescribes procedures for
lenders to use (1) to cure violations of the re-
quirements for due diligence in collection
(‘‘due diligence’’) and timely filing of claims
under the Federal Insured Student Loan Pro-
gram (FISLP), and (2) to repay interest and
special allowance overbillings made on loans
evidencing such violations. See 34 CFR
682.507, 682.511.1 These procedures allow for
the reinstatement of a lender’s eligibility for
interest and special allowance and claim
payments on loans evidencing such viola-
tions, under specified circumstances. These
procedures apply to loans for which the first
day of the 120-day or 180-day default period
occurred on or after October 21, 1979 (the ef-
fective date of the September 17, 1979 regula-
tions), whether or not the loans have pre-
viously been submitted as claims to the Sec-
retary.

The due diligence and timely filing re-
quirements governing the FISLP were estab-
lished in response to requests from some
lenders for more detailed regulatory guid-
ance on the proper handling of FISLP loans.
Despite the promulgation of these provi-
sions, a number of lenders have failed to ex-
ercise the requisite care in their treatment
of these loans, thereby increasing the risk of
default thereon and, in many cases,
prejudicing the Secretary’s ability to collect
from the borrowers. At the time the current
due diligence and timely filing rules were
issued, the Secretary anticipated that viola-
tions of these rules would be so infrequent as
to permit requests for cures to be handled in-
dividually. However, the unexpectedly high
incidence of violations of these rules has
made continued case-by-case treatment of
all cure requests administratively unman-
ageable. After carefully considering the
views of lenders and other program partici-
pants, the Secretary has decided to exercise
his authority under 20 U.S.C. 1082(a)(5), (6),
and institute uniform procedures by which
lenders with loans involving violations of the
due diligence or timely filing requirements
may cure these violations.

DUE DILIGENCE

Collection activity is required to begin im-
mediately upon delinquency by the borrower
in honoring the repayment obligation. This
holds true whether or not the borrower re-
ceived a repayment schedule or signed a re-
payment agreement. Under 34 CFR 682.200,
default on a FISLP loan occurs when a bor-
rower fails to make a payment when due,
provided this failure persists for 120 days for

loans payable in monthly installments, or
for 180 days for loans payable in less frequent
installments. If, however, the lender has
added the optional provision to the promis-
sory note requiring the borrower to execute
a repayment agreement not later than 120
days prior to the expiration of the grace pe-
riod, the loan entered repayment prior to
September 4, 1985 (see 50 FR 35970), the lend-
er sends the agreement to the borrower 150
days or more before the end of the grace pe-
riod, and the agreement is not executed be-
fore the end of the grace period, default oc-
curs at that time. One exception to this rule
is as follows: If the holder of the loan is not
the lender that made the loan, the holder
may choose to forego enforcement of the op-
tional 120-day provision in the note.

The 120/180 day default period applies re-
gardless of whether payments were missed
consecutively or intermittently. For exam-
ple, if the borrower, on a loan payable in
monthly installments, makes his January
1st payment on time, his February 1st pay-
ment two months late (April 1st), his March
1st payment three months late (June 1st),
and makes no further payments, the default
period begins on February 1st, with the first
delinquency, and ends on August 1st, when
the April 1st payment becomes 120 days past
due. The lender must treat the payment
made on April 1st as the February 1st pay-
ment, since the February 1st payment had
not been made prior to that time. Similarly,
the lender must treat the payment made on
June 1st as the March 1st payment, since the
March payment had not been made prior to
that time.

NOTE: Lenders are strongly encouraged to
exercise forbearance, prior to default, for the
benefit of borrowers who have missed pay-
ments intermittently but have otherwise in-
dicated willingness to repay their loans. See
34 CFR 682.211. The forebearance process
helps to reduce the incidence of default, and
serves to emphasize for the borrower the im-
portance of compliance with the repayment
obligation.

TIMELY FILING

The 90-day filing period applicable to
FISLP default claims is set forth in 34 CFR
682.511(e) (1) and (3). The 90-day filing period
begins at the end of the 120/180 day default
period. The lender must file a default claim
on a loan in default by the end of the filing
period, unless the borrower brings the ac-
count current before the end of the filing pe-
riod. In such a case, the lender may choose
not to file a claim on the loan at that time.

In addition, for any loan less than 210 days
delinquent on the date of this bulletin, the
lender need not file a claim on that loan be-
fore the 210th day of delinquency (120-day de-
fault period plus 90-day filing period) if the
borrower brings the account less than 120
days delinquent before such 210th day. Thus,
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in the above example, if the borrower makes
the April 1st payment on August 2nd, the 90-
day filing period continues to run from Au-
gust 1st, unless the loan was less than 210
days delinquent on the date of this bulletin.
If the loan was less than 210 days delinquent
on the date of this bulletin, then the August
2nd payment makes the loan 91 days delin-
quent, and the lender may, but need not file
a default claim on the loan at that time. If,
however, that loan again becomes 120 days
delinquent, the lender must file a default
claim within 90 days thereafter (unless the
loan is again brought to less than 120 days
delinquent prior to the end of that 90 day pe-
riod). In other words, for any loan less than
210 days delinquent on the date of this bul-
letin, the Secretary will permit a lender to
treat payments made during the filing period
as ‘‘curing’’ the default if such payments are
sufficient to make the loan less than 120
days delinquent.

If a lender fails to comply with either the
due diligence or timely filing requirements,
the affected loan ceases to be insured; that
is, the lender loses its right to receive inter-
est benefits, special allowance and claim
payments thereon. Some examples of viola-
tions of the due diligence requirements are
set out in section I.C. below.

I. CURE PROCEDURES

A. Definitions

The following definitions apply to terms
used throughout Section I of this bulletin.

Full payment means payment by the bor-
rower, or another person (other than the
lender) on the borrower’s behalf, in an
amount at least as great as the monthly pay-
ment amount required under the existing
terms of the loan, exclusive of any forbear-
ance agreement in force at the time of the
default. (For example, if the original repay-
ment schedule or agreement called for pay-
ments of $30 per month, but a forbearance
agreement was in effect at the time of de-
fault that allowed the borrower to pay $15
per month for a specified time, and the bor-
rower defaulted in making the reduced pay-
ments, a ‘‘full payment’’ would be $30, or two
$15 payments in accordance with original re-
payment schedule or agreement.)

Reinstatement with respect to insurance
coverage means the reinstatement of the
lender’s right to receive default, death, dis-
ability, or bankruptcy claim payments for
the unpaid principal balance of the loan and
for unpaid interest accruing on the loan
after the date of reinstatement. Upon rein-
statement of insurance, the borrower regains
the right to receive forbearance or
deferments, as appropriate. For purposes of
this bulletin, ‘‘reinstatement’’ with respect
to insurance on a loan does not include rein-
statement of the lender’s right to receive in-
terest and special allowance payments on

that loan. Reinstatement of the lender’s
right to receive interest and special allow-
ance payments is addressed in section I.B.1,
below.

B. General

1. Resumption of Interest and Special Allow-
ance Billing on Loans Involving Due Diligence
or Timely Filing Violations. For any loan on
which a cure is attempted under this bul-
letin, the lender may resume billing for in-
terest and special allowance on the loan only
for periods following the earlier of (1) its re-
ceipt of the equivalent of three full pay-
ments thereon, after the date of this bulletin
or the date of the violation, whichever is
later, or (2) receipt by the borrower of an au-
thorized deferment, after reinstatement of
insurance coverage.

2. Reservation of the Secretary’s Right to
Strict Enforcement. While this bulletin allows
cures to be attempted for particular viola-
tions in specified ways, the Secretary retains
the option of refusing to permit or recognize
cures in cases where, in the Secretary’s judg-
ment, a lender has committed an excessive
number of severe violations of the due dili-
gence or timely filing rules, and in cases
where the best interests of the program oth-
erwise require strict enforcement of these re-
quirements. More generally, this bulletin
states the Secretary’s general policy and is
not intended to limit in any way the author-
ity and discretion afforded the Secretary by
statute or regulations.

3. Applicability of the Cure Procedures to Par-
ticular Classes of Loans. The cure procedures
outlined in this bulletin apply only to a loan
for which the first day of the 120/180 day de-
fault period that ended with default by the
borrower occurred on or after October 21,
1979, and which involve violations only of the
due diligence and/or timely filing require-
ments.

The cure procedures applicable to loans in-
volving due diligence violations also apply to
loans involving violations of both the timely
filing and due diligence requirements.

4. Excusal of Certain Due Diligence Viola-
tions. A lender whose claim was previously
denied solely for violation of the timely filing
rule, and who is permitted to cure that viola-
tion under the procedures set out in this bul-
letin, will not be required to utilize the pro-
cedures for curing due diligence violations,
or to repay interest and special allowance
improperly received from the Secretary as a
result of a due diligence violation for periods
prior to the timely filing violation. This ap-
plies even if, upon submission of the ‘‘cured’’
claim, the Secretary discovers that evidence
of due diligence violations appeared in the
file of the previously rejected claim.

The Secretary will also excuse a due dili-
gence violation by a lender if the account
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was brought current by the borrower (or an-
other, other than the lender, on the bor-
rower’s behalf) prior to the 120th/180th day of
the delinquency period during which the vio-
lation occurred.

5. Treatment of Accrued Interest on ‘‘Cured’’
Claims—a. Due Diligence Violations. For any
default claim involving ‘‘cured’’ violations of
the due diligence rules, the Secretary will
not reimburse the lender for any unpaid in-
terest accruing after the first day of the 120/
180 day period that culminated in default,
and prior to the date of reinstatement of in-
surance coverage.

For any loan involving ‘‘cured’’ due dili-
gence violations, the lender may capitalize
unpaid interest accruing on the loan from
the commencement of the 120/180 day default
period to the date of the reinstatement of in-
surance coverage. See sections I.C. and D.
below. However, if the lender later files a
claim on that loan, the lender must deduct
this capitalized interest from the amount of
the claim. This deduction must be reflected
in column 15 on the ED Form 1207, Lender’s
Application for Insurance Claim on Federal
Insured Student Loan, filed with the claim
evidencing the cure.

b. Timely Filing Violations. For any default
claim involving ‘‘cured’’ violations of the
timely filing rules, the Secretary will not re-
imburse the lender for unpaid interest accru-
ing after the end of the 120/180 day default
period that culminated in default, and prior
to the date of reinstatement of insurance
coverage.

For any default claim involving a ‘‘cured’’
timely filing violation, if insurance coverage
is later reinstated, the lender may capitalize
unpaid interest accruing on the loan from
the commencement of the original 120/180
day default period to the date of the rein-
statement of insurance coverage. See sec-
tions I.C. and D. below. However, if the lend-
er later files a claim, on that loan, the lender
must deduct this capitalized interest from
the amount of the claim, except that the
lender need not deduct from the claim un-
paid interest that accrued on the loan during
the original 120/180 day default period. This
deduction must be reflected in Column 15 of
the ED Form 1207, Lender’s Application for
Insurance Claim on Federal Insured Student
Loan, filed with the claim evidencing the
cure.

Some timely filing cures will not reinstate
insurance coverage. For treatment of ac-
crued interest in such cases, see Section
I.D.1.c.

6. Documents to be Submitted with ‘‘Cured’’
Claims. The Secretary requests that any
lender submitting a claim on a loan involv-
ing ‘‘cured’’ violations identify the claim as
such with a note in the claim file stapled to
the new ED Form 1207.

For all ‘‘cured’’ claims, the lender must
submit:

• For loans on which a claim was pre-
viously rejected, all documents sent by the
regional office with the original claim (when
the claim was rejected and returned to the
lender), including without limitation, the
original ED Form 1207 and all documents
showing the reason(s) for the original rejec-
tion;

• All documents ordinarily required in
connection with the submission of a default
claim, including, without limitation, the
promissory note, which must bear a valid as-
signment to the United States of America;

• A new ED Form 1207; and
• All documents showing that the lender

has complied with the applicable cure proce-
dures and requirements.

C. Cures for Violations of the Due Diligence in
Collection Requirements (34 CFR 682.507)

A violation of the due diligence in collec-
tion rules occurs when a lender fails to meet
requirements found in 34 CFR 682.507. For ex-
ample, a violation occurs if the lender fails
to:

• Remind the borrower of the date a
missed payment was due within 15 days of
delinquency;

• Attempt to contact the borrower and any
endorser at least 3 times at regular intervals
during the rest of the 120/180 day default pe-
riod;

• Request preclaims assistance from the
Department of Education;

• Request skip-tracing assistance from the
Secretary, if required, or

• Send a final demand letter to the bor-
rower exercising the option to accelerate the
due date for the outstanding balance of the
loan, unless the lender does not know the
borrower’s address as of the 90th day of de-
linquency.

1. Reinstatement of Insurance Coverage. In
the case of a due diligence violation, the
lender may utilize either of the two proce-
dures described below for obtaining rein-
statement of insurance coverage on the loan.
After the date of this bulletin, or after the
date of the violation, whichever is later:

(a) The lender obtains a new repayment
agreement signed by the borrower which
complies with the ten and fifteen year repay-
ment limitations set out in 34 CFR
682.209(a)(7); or

(b) The lender obtains 3 full payments. If
the borrower later defaults, the lender must
submit evidence of these payments (e.g., cop-
ies of the checks) with the claim.

2. Borrower’s Deemed Current As of Date of
Cure. On the date the lender receives a
signed copy of the new repayment agree-
ment, or receives the third (curing) payment,
insurance coverage on the loan is reinstated,
and the borrower shall be deemed by the
lender to be current in repaying the loan and
entitled to all rights and benefits available
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to FISLP borrowers. If the borrower later be-
comes delinquent in repayment, the lender
shall follow the collection procedures set out
in 34 CFR 682.507, and the timely filing re-
quirements set out in 34 CFR 682.511.

D. Cures for Violations of the Timely Filing
Requirements (34 CFR 682.511)

1. Default Claims.—a. Reinstatement of Insur-
ance Coverage. In order to obtain reinstate-
ment of insurance coverage on a loan in the
case of a timely filing violation, the lender
must first locate the borrower after the date
of this bulletin, or after the date of the vio-
lation, whichever is later (see section I.D.1.d.
for description of acceptable evidence of lo-
cation). Then, the lender must send to the
borrower, at the address at which the bor-
rower was located, (i) a new repayment
agreement, to be signed by the borrower,
which complies with the ten and fifteen year
repayment limitations set out in 34 CFR
682.209(a)(7), along with (ii) a collection let-
ter indicating in strong terms the serious-
ness of the borrower’s delinquency and its
potential effect on his or her credit rating if
repayment is not commenced or resumed.

If, within 30 days after the lender sends
these items, the borrower fails to make a full
payment or to sign and return the new re-
payment agreement, the lender shall, within
5 working days thereafter, send the borrower
a copy of the attached ‘‘48 hour’’ collection
letter, on the lender’s letterhead. (See at-
tachment A.)

b. Borrower Deemed Current Under Certain
Circumstances. If, within 45 days after the
lender sends the new repayment agreement
to the borrower for signature, the borrower
makes a full payment or signs and returns
the new repayment agreement, insurance
coverage on the loan is reinstated. The bor-
rower shall be deemed by the lender to be
current in repaying the loan and entitled to
all rights and benefits available to FISLP
borrowers. If the borrower later becomes de-
linquent in repayment, the lender shall fol-
low the collection steps in 34 CFR 682.507 and
the timely filing requirements in 34 CFR
682.511.

c. Borrower Deemed in Default Under Certain
Circumstances. If the borrower does not make
a full payment, or sign and return the new
repayment agreement, within 45 days after
the lender sends the new repayment agree-
ment, the lender shall deem the borrower to
be in default. The lender shall then file a de-
fault claim on the loan accompanied by ac-
ceptable evidence of location (see I.D.I.d
below), within 30 days after the end of such
45-day period. Although insurance coverage
is not reinstated on loans involving these
circumstances, the Secretary will honor de-
fault claims submitted in accordance with
this paragraph on the outstanding principal
balance of such loans, and on unpaid interest

accruing on the loan during the 120/180 day
default period.

d. Acceptable Evidence of Location. Only the
following documentation is acceptable as
evidence that the lender has located the bor-
rower:

(i) Postal receipt signed by the borrower
not more than 25 days prior to the date on
which the lender sent the new repayment
agreement, indicating acceptance of cor-
respondence from the lender by the borrower
at the address shown on the receipt; or

(ii) A completed ‘‘Certification of Borrower
Location’’ form (Attachment B).

2. Death, Disability, and Bankruptcy Claims.
Lenders may immediately resubmit any
death or disability claim which was rejected
solely for failure to meet the 60 day timely
filing requirements (see 34 CFR 685.511(e)(2)).
However, the Secretary will not pay any
such claim if, before the date the lender de-
termined that the borrower died or was to-
tally and permanently disabled, the lender
had violated the due diligence or timely fil-
ing requirements applicable to default
claims with respect to that loan. Interest
that accrued on the loan after the expiration
of the 60-day filing period remains uninsured
by the Secretary, and the lender must repay
all interest and special allowance received
on the loan for periods after the expiration
of the 60-day filing period.

The Secretary has determined that, in the
vast majority of cases, the failure of a lender
to comply with the timely filing require-
ment applicable to bankruptcy claims causes
irreparable harm to the Secretary’s ability
to contest the discharge of the loan by the
court, or to otherwise collect from the bor-
rower. Therefore, the Secretary has decided
not to permit cures for violations of the
timely filing requirement applicable to
bankruptcy claims, except when the lender
can demonstrate that the bankruptcy action
has concluded and that the loan has not been
discharged in bankruptcy. In that case, the
lender shall treat the loan as in default. The
Secretary will honor a default claim later
filed on such a loan only if the lender has
met the cure requirements in section I.C.
above for due diligence violations.

II. REPAYMENT OF INTEREST AND SPECIAL AL-
LOWANCE ON LOANS EVIDENCING VIOLATIONS
OF THE DUE DILIGENCE OR TIMELY FILING
REQUIREMENTS

A. General Rule

It has always been the Secretary’s inter-
pretation of the FISLP statute and regula-
tions that a lender’s right to receive interest
and special allowance payments on a FISLP
loan terminates immediately following the
lender’s violation of the due diligence or
timely filing requirements. This applies
whether or not the lender has filed a claim
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on the loan. In other words, lenders may re-
ceive interest and special allowance only on
loans which are insured by the Secretary.
Since these violations result in the termi-
nation of insurance, they also result in the
termination of FISLP benefits.

B. Cessation of Billing on Loans Evidencing
Violations of the Due Diligence or Timely Fil-
ing Requirements

Any lender currently billing the Secretary
for interest and special allowance on a loan
that the lender knows involves a due dili-
gence or timely filing violation must cease
doing so immediately. However, lenders are
not required at this time to review their loan
portfolios for due diligence and timely filing
violations.

C. Determination of Amounts of Interest and
Special Allowance That Must Be Repaid

1. Due Diligence Violations. In the case of
due diligence violations, it is often difficult
to ascertain the precise date on which a vio-
lation occurred. For the administrative ease
of the Secretary and lenders, the Secretary
has decided to waive his right to recoup in-
terest and special allowance payments made
to a lender for periods between the date of a
due diligence violation and the end of the
120/180 day default period. However, any lend-
er that has received interest or special allow-
ance payments from the Secretary for peri-
ods after the end of the 120/180 day default
period on a loan that the lender knows in-
volves a due diligence violation must
promptly repay those amounts.

2. Timely Filing Violations. In the case of
timely filing violations, the lender loses its
right to receive interest and special allow-
ance payments as of the expiration of the ap-
plicable timely filing period. Therefore, any
lender that has received interest or special
allowance payments from the Secretary for
periods following the end of the applicable
timely filing period on a loan that the lender
knows involves a timely filing violation
must repay those amounts.

3. Situations in Which a Lender May Have
Received Interest Benefits for Periods During
Which a Loan was Uninsured. Because most
due diligence violations, and timely filing
violations, occur after termination of the
grace period, interest payments are ordi-
narily not affected by such violations. How-
ever, there are three types of situations in
which a lender may have received interest
payments from the Secretary to which it was

not entitled due to a due diligence or timely
filing violation.

a. Promissory notes that include a require-
ment that the borrower sign a repayment agree-
ment no later than 120 days prior to the expira-
tion of the grace period. In such cases, a due
diligence violation may occur during the
grace period, when the lender may otherwise
have been eligible to receive interest bene-
fits. However, the lender need not repay that
interest to the Secretary. See II.C.1. above.

b. Deferment Periods. A due diligence viola-
tion may occur prior to a deferment period
when the lender would otherwise have been
eligible to receive interest benefits.

c. Loans Made Prior to December 15, 1968. A
loan disbursed prior to December 15, 1968,
and which qualified for payment of Federal
interest benefits at the time the loan was
disbursed, qualifies for payment of a 3 per-
cent interest subsidy on the unpaid principal
balance during the entire repayment period,
provided the loan remains insured. In the
case of such a loan, a due diligence or timely
filing violation terminates the lender’s eligi-
bility for the 3 percent payments.

D. Procedures for Repayment of Federal Interest
Benefits and Special Allowance Received by a
Lender for Periods During Which a Loan Was
Uninsured

A lender must make the repayments of in-
terest and/or special allowance discussed in
II.C. above, by way of an adjustment during
the two quarters immediately following the
discovery of the violation. These adjust-
ments must be reported on the normal Lend-
er‘s Interest and Special Allowance Request
and Report (ED Form 799). Lenders are re-
quested not to send a check with the adjust-
ment; the overpaid amount will be deducted
by the Secretary from the lender’s next reg-
ular interest and special allowance payment.
For five years after any loan for which an
adjustment is made is repaid in full, the
lender shall retain a record of the basis for
the adjustment showing the amount(s) of the
overbilling(s), and the date it used for ces-
sation of interest or special allowance eligi-
bility in calculating the overbilled amount.
See 34 CFR 682.515(a)(2).

Attachments.

1 All references to the program regulations
are to part 682 of title 34 of the Code of Fed-
eral Regulations (34 CFR part 682).

ATTACHMENT A
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ATTACHMENT B

Certification of Borrower Location

As an employee or agent of

Name and Address of Lender llllllll

I hereby certify as follows:
1. On (Date), I spoke with or received writ-

ten communication from (copy attached):

(Circle a or b)

(a) the borrower on the loan underlying the
default claim, or

(b) a parent, spouse, or sibling of the bor-
rower.

2. The borrower, parent, spouse, or sibling
represented to me that the borrower’s ad-
dress and telephone number are—lllll.

llllllllllllllllllllllll

Address and Telephone Number

3. Within 15 days thereafter, this institu-
tion sent the borrower a new repayment
agreement along with a collection letter of
the type described in section I.D.1.a.ii of Bul-
letin L–77a, dated January 7, 1983, to the ad-
dress set out in 2, above.

4. (Applicable only if 1(b), above, is used.)
The letter and agreement referenced in 3,
above, has not been returned undelivered.
llllllllllllllllllllllll

Name of Borrower
llllllllllllllllllllllll

Borrower’s SSN
llllllllllllllllllllllll

Signature of Employee or Agent
llllllllllllllllllllllll

Typed Name of Employee or Agent
llllllllllllllllllllllll

Title of Employee or Agent
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llllllllllllllllllllllll

Date
llllllllllllllllllllllll

Lender Identification Number

APPENDIX D TO PART 682—POLICY FOR
WAIVING THE SECRETARY’S RIGHT TO
RECOVER OR REFUSE TO PAY, INTER-
EST BENEFITS, SPECIAL ALLOWANCE,
AND REINSURANCE ON STAFFORD,
PLUS, SUPPLEMENTAL LOANS FOR
STUDENTS, AND CONSOLIDATION PRO-
GRAM LOANS INVOLVING LENDERS’
VIOLATIONS OF FEDERAL REGULA-
TIONS PERTAINING TO DUE DILIGENCE
IN COLLECTION OR TIMELY FILING OF
CLAIMS [BULLETIN 88–G–138].

NOTE: The following is a reprint of Bulletin
88–G–138, issued on March 11, 1988, with modi-
fications made to reflect changes in the pro-
gram regulations. For a loan that has lost
reinsurance prior to December 1, 1992, this
policy applies only through November 30,
1995. For a loan that loses reinsurance on or
after December 1, 1992, this policy applies
until three years after the default claim fil-
ing deadline. For the purpose of determining
the three-year deadline, reinsurance is lost
on the later of (a) three years from the last
date the claim could have been filed for
claim payment with the guaranty agency
(270th day of delinquency) for a claim that was
not filed; or (b) three years from the date the
guaranty agency rejected the claim, for a
claim that was filed.

INTRODUCTION

This letter sets forth the circumstances
under which the Secretary, pursuant to sec-
tions 432(a) (5) and (6) of the Higher Edu-
cation Act of 1965 and 34 CFR §§ 682.406(b) and
682.413(f), will waive certain of his rights and
claims with respect to Stafford Loans,
PLUS, Supplemental Loans for Students
(SLS), and Consolidation Program loans
made under a guaranty agency program that
involve violations of Federal regulations per-
taining to due diligence in collection or
timely filing. (These programs are collec-
tively referred to in this letter as the FFEL
Programs.) This policy applies to due dili-
gence violations on loans for which the first
day of delinquency occurred on or after
March 10, 1987 (the effective date of the No-
vember 10, 1986 due diligence regulations)
and to timely filing violations occurring on
or after December 26, 1986, whether or not
the affected loans have been submitted as
claims to the guaranty agency.

The Secretary has been implementing a va-
riety of regulatory and administrative ac-
tions to minimize defaults in the FFEL Pro-
grams. As a part of this effort, the Secretary
published final regulations on November 10,

1986 requiring lenders and guaranty agencies
to undertake specific due diligence activities
to collect delinquent and defaulted loans,
and establishing deadlines for the filing of
claims by lenders with guaranty agencies. In
recognition of the time required for agencies
and lenders to modify their internal proce-
dures, the Secretary delayed for four months
the date by which lenders were required to
comply with the new due diligence require-
ments. Thus, § 682.411 of the regulations,
which established minimum due diligence
procedures that a lender must follow in order
for a guaranty agency to receive reinsurance
on a loan, became effective for loans for
which the first day of delinquency occurred
on or after March 10, 1987. The regulations
make clear that compliance with these min-
imum requirements, and with the new time-
ly filing deadlines, is a condition for an
agency’s receiving or retaining reinsurance
payments made by the Secretary on a loan.
See 34 CFR 682.406(a)(3), (a)(5), (a)(6),
682.413(b). The regulations also specify that a
lender must comply with § 682.411 and with
the applicable filing deadline, as a condition
for its right to receive or retain interest ben-
efits and special allowance on a loan for cer-
tain periods. See 34 CFR 682.300(b)(2)(vii),
682.413(a)(1).

The Department has received inquiries re-
garding the procedures by which a lender
may ‘‘cure’’ a violation of § 682.411 regarding
diligent loan collection, or of the 90-day
deadline for the filing of default claims
found in § 682.406(a)(3) and (a)(5), in order to
reinstate the agency’s right to reinsurance,
and the lender’s right to interest benefits
and special allowance. Preliminarily, please
note that, absent an exercise of the Sec-
retary’s waiver authority, a guaranty agency
may not receive or retain reinsurance pay-
ments on a loan on which the lender has vio-
lated the Federal due diligence or timely fil-
ing requirements, even if the lender has fol-
lowed a cure procedure established by the
agency. Under §§ 682.406(b) and 682.413(f), the
Secretary—not the guaranty agency—de-
cides whether to reinstate reinsurance cov-
erage on a loan involving such a violation, or
any other violation of Federal regulations. A
lender’s violation of a guaranty agency’s re-
quirement that affects the agency’s guar-
antee coverage also affects reinsurance cov-
erage. See §§ 682.406(a)(7); and 682.413(b). As
§§ 682.406(a)(7) and 682.413(b) make clear, a
guaranty agency’s cure procedures are rel-
evant to reinsurance coverage only insofar
as they allow for cure of violations of re-
quirements established by the agency affect-
ing the loan insurance it provides to lenders.
In addition, all such requirements must be
submitted to the Secretary for review and
approval, under 34 CFR 682.401(d).

References throughout this letter to ‘‘due
diligence and timely filing’’ rules, require-
ments, and violations should be understood
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to mean only the Federal rules cited above,
unless the context clearly requires other-
wise.

A. Scope

This letter outlines the Secretary’s waiver
policy regarding certain violations of Fed-
eral due diligence or timely filing require-
ments on a loan insured by a guaranty agen-
cy. Unless your agency receives notification
to the contrary, or the lender’s violation in-
volves fraud or other intentional mis-
conduct, you may treat as reinsured any oth-
erwise reinsured loan involving such a viola-
tion that has been cured in accordance with
this letter.

B. Duty of a Guaranty Agency to Enforce Its
Standards

As noted above, a lender’s violation of a
guaranty agency’s requirement that affects
the agency’s guarantee coverage also affects
reinsurance coverage. Thus, as a general
rule, an agency that fails to enforce such a
requirement and pays a default claim involv-
ing a violation is not eligible to receive rein-
surance on the underlying loan. However, in
light of the waiver policy outlined below,
which provides more stringent cure proce-
dures for violations occurring on or after
May 1, 1988 than for pre-May 1, 1988 viola-
tions, some guarantee agencies with more
stringent policies than the policy outlined
below for the pre-May 1 violations have indi-
cated that they wish to relax their own poli-
cies for violations of agency rules during
that period. While the Secretary does not en-
courage any agency to do so, the Secretary
will permit an agency to take either of the
following approaches to its enforcement of
its own due diligence and timely filing rules
for violations occurring before May 1, 1988.

(1) The agency may continue to enforce its
rules, even if they result in the denial of
guarantee coverage by the agency on other-
wise reinsurable loans; or

(2) The agency may decline to enforce its
rules as to any loan that would be reinsured
under the retrospective waiver policy out-
lined below. In other words, for violations of
a guaranty agency’s due diligence and timely
filing rules occurring before May 1, 1988, a
guaranty agency is authorized, but not re-
quired, to retroactively revise its own due
diligence and timely filing standards to treat
as guaranteed any loan amount that is rein-
sured under the retrospective enforcement
policy outlined in section I.C.1., below. How-
ever, for any violation of an agency’s due
diligence or timely filing rules occurring on
or after May 1, 1988, the agency must resume
enforcing those rules in accordance with
their terms, in order to receive reinsurance
payments on the underlying loan. For these
post-April 30 violations, and for any other
violation of an agency’s rule affecting its

guarantee coverage, the Secretary will treat
as reinsured all loans on which the agency
has engaged in, and documented, a case-by-
case exercise of reasonable discretion allow-
ing for guarantee coverage to be continued
or reinstated notwithstanding the violation.
But any agency that otherwise fails, or re-
fuses, to enforce such a rule does so without
the benefit of reinsurance coverage on the af-
fected loans, and the lenders continue to be
ineligible for interest benefits and special al-
lowance thereon.

C. Due Diligence

Under 34 CFR 682.200, default on a FFEL
Program loan occurs when a borrower fails
to make a payment when due, provided this
failure persists for 180 days for loans payable
in monthly installments, or for 240 days for
loans payable in less frequent installments.
The 180/240-day default period applies regard-
less of whether payments were missed con-
secutively or intermittently. For example, if
the borrower, on a loan payable in monthly
installments, makes his January 1st pay-
ment on time, his February 1st payment two
months late (April 1st), his March 1st pay-
ment three months late (June 1st), and
makes no further payments, the delinquency
period begins on February 2nd, with the first
delinquency, and default occurs on Sep-
tember 29th, when the April payment be-
comes 180 days past due. The lender must
treat the payment made on April 1st as the
February 1st payment, since the February
1st payment had not been made prior to that
time. Similarly, the lender must treat the
payment made on June 1st as the March 1st
payment, since the March payment had not
been made prior to that time.

NOTE: Lenders are strongly encouraged to
exercise forbearance, prior to default, for the
benefit of borrowers who have missed pay-
ments intermittently but have otherwise in-
dicated willingness to repay their loans. See
34 CFR 682.211. The forbearance process helps
to reduce the incidence of default, and serves
to emphasize for the borrower the impor-
tance of compliance with the repayment ob-
ligation.

D. Timely Filing

The 90-day filing period applicable to
FFEL Program default claims is set forth in
34 CFR 682.406(a)(5). The 90-day filing period
begins at the end of the 180/240-day default
period. The lender ordinarily must file a de-
fault claim on a loan in default by the end of
the filing period. However, the lender may,
but need not, file a claim on that loan before
the 270th day of delinquency (180-day default
period plus 90-day filing period) if the bor-
rower brings the account less than 180 days
delinquent before such 270th day. Thus, in
the above example, if the borrower makes
the April 1st payment on September 30th,
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that payment makes the loan 151 days delin-
quent, and the lender may, but need not, file
a default claim on the loan at that time. If,
however, the loan again becomes 180 days de-
linquent, the lender must file a default claim
within 90 days thereafter (unless the loan is
again brought to less than 180 days delin-
quent prior to the end of that 90-day period).
In other words, the Secretary will permit a
lender to treat payments made during the
filing period as curing the default if such
payments are sufficient to make the loan
less than 180 days delinquent.

Section I of this letter outlines the Sec-
retary’s waiver policy for due diligence and
timely filing violations. As noted above, to
the extent that it results in the imposition
of a lesser sanction than that available to
the Secretary by statute or regulation, this
policy reflects the exercise of the Secretary’s
authority to waive the Secretary’s rights
and claims in this area. Section II discusses
the issue of the due date of the first payment
on a loan, and the application of the waiver
policy to that issue. Section III provides
guidance on several issues related to due
diligence and timely filing as to which clari-
fication has been requested by some program
participants.

I. WAIVER POLICY

A. Definitions
The following definitions apply to terms

used throughout this letter:
Earliest unexcused violation means:
1(a) In cases when reinsurance is lost due

to a failure to timely establish a first pay-
ment due date, the earliest unexcused viola-
tion would be the 46th day after the date the
first payment due date should have been es-
tablished.

1(b) In cases when reinsurance is lost due
to a gap of 46 days, the earliest unexcused
violation date would be the 46th day fol-
lowing the last collection activity.

(c) In cases when reinsurance is lost due to
3 or more due diligence violations of 6 days
or more, the earliest unexcused violation
would be the day after the date of default.

(d) In cases when reinsurance is lost due to
a timely filing violation, the earliest unex-
cused violation would be the day after the
filing deadline.

Full payment means payment by the bor-
rower, or another person (other than the
lender) on the borrower’s behalf, in an
amount at least as great as the monthly pay-
ment amount required under the existing
terms of the loan, exclusive of any forbear-
ance agreement in force at the time of the
default. (For example, if the original repay-
ment schedule or agreement called for pay-
ments of $50 per month, but a forbearance
agreement was in effect at the time of de-
fault that allowed the borrower to pay $25
per month for a specified time, and the bor-
rower defaulted in making the reduced pay-

ments, a ‘‘full payment’’ would be $50, or two
$25 payments in accordance with the original
repayment schedule or agreement.) In the
case of a payment made by cash, money
order, or other means that do not identify
the payor that is received by a lender after
the date of this letter, that payment may
constitute a ‘‘full payment’’ only if a senior
officer of the lender or servicing agent cer-
tifies that the payment was not made by or
on behalf of the lender or servicing agent.

Reinstatement with respect to reinsurance
coverage means the reinstatement of the
guaranty agency’s right to receive reinsur-
ance payments on the loan after the date of
reinstatement. Upon reinstatement of rein-
surance, the borrower regains the right to
receive forbearance or deferments, as appro-
priate. ‘‘Reinstatement’’ with respect to re-
insurance on a loan also includes reinstate-
ment of the lender’s right to receive interest
and special allowance payments on that
loan.

‘‘Gap’’ in collection activity on a loan
means:

(a) The period between the initial delin-
quency and the first collection activity;

(b) The period between collection activities
(a request for preclaims assistance is
considered a collection activity);

(c) The period between the last collection
activity and default; or

(d) The period between the date a lender
discovers a borrower has ‘‘skipped’’ and
the lender’s first skip-tracing activity.

NOTE: the concept of ‘‘gap’’ is used herein
simply as one measure of collection activity.
This definition applies to loans subject to
the FFEL and PLUS programs regulations
published on November 10, 1986. For such
loans, not all gaps are violations of the due
diligence rules.

Violation with respect to the due diligence
requirements in § 682.411 means the failure to
timely complete a required diligent phone
contact effort, the failure to timely send a
required letter (including a request for
preclaims assistance), or the failure to time-
ly engage in a required skip-tracing activity.
If during the deliquency period, a gap of
more than 45 days occurs (more than 60 days
for loans with a transfer), the lender must
satisfy the requirement outlined in I.D.1. for
reinsurance to be reinstated. The day after
the 45-day gap (or 60 for loans with a trans-
fer) will be considered the date that the vio-
lation occurred.

Transfer means any action, including, but
not limited to, the sale of the loan, that re-
sults in a change in the system used to mon-
itor or conduct collection activity on a loan
from one system to another.

B. General

1. Resumption of Interest and Special Allow-
ance Billing on Loans Involving Due Diligence
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or Timely Filing Violations. For any loan on
which a cure is required under this letter in
order for the agency to receive any reinsur-
ance payment, the lender may resume billing
for interest and special allowance on the
loan only for periods following its comple-
tion of the required cure procedure.

2. Reservation of the Secretary’s Right to
Strict Enforcement. While this letter describes
the Secretary’s general waiver policy, the
Secretary retains the option of refusing to
permit or recognize cures, or of insisting on
strict enforcement of the remedies estab-
lished by statute or regulation, in cases
where, in the Secretary’s judgment, a lender
has committed an excessive number of se-
vere violations of due diligence or timely fil-
ing rules, and in cases where the best inter-
ests of the United States otherwise require
such strict enforcement. More generally, this
bulletin states the Secretary’s general policy
and is not intended to limit in any way the
authority and discretion afforded the Sec-
retary by statute or regulation.

3. Interest, Special Allowance, and Reinsur-
ance Repayment Required as a Condition for
Exercise of the Secretary’s Waiver Authority.
The Secretary’s waiver of the right to re-
cover or refuse to pay reinsurance, interest
benefits, or special allowance payments, and
recognition of cures for due diligence and
timely filing violations, are conditioned on
the following:

(1) The guaranty agency and lender shall
ensure that the lender repays all interest
benefits and special allowance received on
loans involving violations occurring prior to
May 1, 1988, for which the lender is ineligible
under the waiver policy for the ‘‘retrospec-
tive period’’ described in section I.C.1.,
below, or under the waiver policy for timely
filing violations described in section I.E.1.,
below, by an adjustment to one of the next
three quarterly billings for interest benefits
and special allowance submitted by the lend-
er in a timely manner after May 1, 1988. The
guaranty agency’s responsibility in this re-
gard is satisfied by receipt of a certification
from the lender that this repayment has
been made in full.

(2) The guaranty agency, on or before Octo-
ber 1, 1988, shall repay all reinsurance re-
ceived on loans involving violations occur-
ring prior to May 1, 1988, for which the agen-
cy is ineligible under the waiver policy for
the ‘‘retrospective period’’ described in sec-
tion I.C.1., below, or under the waiver policy
for timely filing violations described in sec-
tion I.E.1., below. Pending completion of the
repayment described above, a lender or guar-
anty agency may submit billings to the Sec-
retary on loans that are eligible for reinsur-
ance under the waiver policy in this letter
until it learns that repayment in full will
not be made, or until the deadline for a re-
payment has passed without it being made,
whichever is earlier. Of course, a lender or

guaranty agency is prohibited from billing
the Secretary for program payments on any
loan amount that is not eligible for reinsur-
ance under the waiver policy outlined in this
letter. In addition to the repayments re-
quired above, any amounts received in the
future in violation of this prohibition must
immediately be repaid to the Secretary.

4. Applicability of the Waiver Policy to Par-
ticular Classes of Loans. The policy outlined
in this letter applies only to a loan for which
the first day of the 180/240-day default period
that ended with default by the borrower oc-
curred on or after March 10, 1987, or, in the
case of a timely filing violation, December
26, 1986, and that involves violations only of
the due diligence and/or timely filing re-
quirements. For a loan that has lost reinsur-
ance prior to December 1, 1992, this policy
applies only through November 30, 1995. For
a loan that loses reinsurance on or after De-
cember 1, 1992, this policy applies until three
years after the default claim filing deadline.

5. Excuse of Certain Due Diligence Violations.
Except as noted in section II, below, if a loan
has due diligence violations but was later
cured and brought current, those violations
will not be considered in determining wheth-
er a loan was serviced in accordance with 34
CFR 682.411. Guarantors must review the due
diligence for the 180-day period prior to the
default date ensuring the due date of the
first payment not later made is the correct
payment due date for the borrower.

6. Excuse of Timely Filing Violations Due to
Performance of a Guaranty Agency’s Cure Pro-
cedures. If, prior to May 1, 1988, and prior to
the filing deadline, a lender commenced the
performance of collection activities specifi-
cally required by the guaranty agency to
cure a due diligence violation on a loan, the
Secretary will excuse the lender’s timely fil-
ing violation if the lender completes the ad-
ditional activities within the time period
permitted by the guaranty agency, and files
a default claim on the loan not more than 45
days after completing the additional activi-
ties.

7. Treatment of Accrued Interest on ‘‘Cured’’
Claims. For any loan involving any violation
of the due diligence or timely filing rules for
which a ‘‘cure’’ is required under section I.C.
or I.E., below, for the agency to receive a re-
insurance payment, the Secretary will not
reimburse the guaranty agency for any un-
paid interest accruing after the date of the
earliest unexcused violation occurring after
the last payment received before the cure is
accomplished, and prior to the date of rein-
statement of reinsurance coverage. The lend-
er may capitalize unpaid interest accruing
on the loan from the date of the earliest un-
excused violation to the date of the rein-
statement of reinsurance coverage. However,
if the agency later files a claim for reinsur-
ance on that loan, the agency must deduct
this capitalized interest from the amount of
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the claim. Some cures will not reinstate cov-
erage. For treatment of accrued interest in
such cases, see Section I.E.1.c., below.

C. Waiver Policy for Violations of the Federal
Due Diligence in Collection Requirements (34
CFR 682.411

A violation of the due diligence in collec-
tion rules occurs when a lender fails to meet
the requirements found in 34 CFR 682.411.
However, if a lender makes all required calls
and sends all required letters during any of
the delinquency periods described in that
section, the lender is considered to be in
compliance with that section for that period,
even if the letters were sent before the calls
were made.

The special provisions for transfers set
forth below apply whenever the violation(s)
and, if applicable, the gap, were due to a
transfer, as defined in section I.A., above.

1. Retrospective Period. For one or more due
diligence violations occurring during the pe-
riod March 10, 1987–April 30, 1988—

a. There will be no reduction or recovery
by the Secretary of payments to the lender
or guaranty agency if no gap of 46 days or
more (61 days or more for a transfer) exists.

b. If a gap of 46–60 days (61–75 days for a
transfer) exists, principal will be reinsured,
but accrued interest, interest benefits, and
special allowance otherwise payable by the
Secretary for the delinquency period are lim-
ited to amounts accruing through the date of
default.

c. If a gap of 61 days or more (76 days or
more for a transfer) exists, the borrower
must be located after the gap, either by the
agency or the lender, in order for reinsur-
ance on the loan to be reinstated. (See sec-
tion I.E.1.d., below, for a description of ac-
ceptable evidence of location.) In addition, if
the loan is held by the lender or after March
15, 1988, the lender must follow the steps de-
scribed in section I.E.1., or receive a full pay-
ment or a new signed repayment agreement,
in order for the loan to again be eligible for
reinsurance. The lender must repay all inter-
est benefits and special allowance received
for the period beginning with its earliest un-
excused violation, occurring after the last
payment received before the cure is accom-
plished, and ending with the date, if any,
that reinsurance on the loan is reinstated.

2. Prospective Period. For due diligence vio-
lations occurring on or after May 1, 1988——

a. There will be no reduction or recovery
by the Secretary of payments to the lender
or guaranty agency if there is no violation of
Federal requirements of 6 days or more (21
days or more for a transfer.)

b. If there exists not more than 2 viola-
tions of 6 days or more each (21 days or more
for a transfer), and no gap of 46 days or more
(61 days or more for a transfer) exists, prin-
cipal will be reinsured, but accrued interest,
interest benefits, and special allowance oth-

erwise payable by the Secretary for the de-
linquency period will be limited to amounts
accruing through the date of default.

However, the lender must complete all re-
quired activities before the claim filing dead-
line, except that a preclaims assistance re-
quest must be made before the 240th day of
delinquency. If the lender fails to make this
request by the 240th day, the Secretary will
not pay any accrued interest, interest bene-
fits, and special allowance for the most re-
cent 180 days prior to default. If the lender
fails to complete any other required activity
before the claim filing deadline, accrued in-
terest, interest benefits, and special allow-
ance otherwise payable by the Secretary for
the delinquency period will be limited to
amounts accruing through the 90th day be-
fore default.

c. If there exists 3 violations of 6 days or
more each (21 days or more for a transfer)
and no gap of 46 days or more (61 days or
more for a transfer), the lender must satisfy
the requirements outlined in I.E.1., or re-
ceive a full payment or a new signed repay-
ment agreement in order for reinsurance on
the loan to be reinstated. The Secretary does
not pay any interest benefits or special al-
lowance for the period beginning with the
lender’s earliest unexcused violation occur-
ring after the last payment received before
the cure is accomplished, and ending with
the date, if any, that reinsurance on the loan
is reinstated.

d. If there exists more than three viola-
tions of 6 days or more each (21 days or more
for a transfer) of any type, or a gap of 46 days
(61 days for a transfer) or more and at least
one violation, the lender must satisfy the re-
quirement outlined in section I.D.1., for rein-
surance on the loan to be reinstated. The
Secretary does not pay any interest benefits
or special allowance for the period beginning
with the lender’s earliest unexcused viola-
tion occurring after the last payment re-
ceived before the cure is accomplished, and
ending with the date, if any, that reinsur-
ance on the loan is reinstated.

D. Reinstatement of Reinsurance Coverage for
Certain Egregious Due Diligence Violations

1. Cures. In the case of a loan involving vio-
lations described in section I.C.2.d., above,
the lender may utilize either of the two pro-
cedures described below for obtaining rein-
statement of reinsurance coverage on the
loan.

a. After the violations occur, the lender ob-
tains a new repayment agreement signed by
the borrower. The repayment agreement
must comply with the ten-year repayment
limitations set out in 34 CFR 682.209(a)(7); or

b. After the violations occur, the lender ob-
tains one full payment. If the borrower later
defaults, the guaranty agency must obtain
evidence of this payment (e.g., a copy of the
check) from the lender.
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2. Borrower Deemed Current as of Date of
Cure. On the date the lender receives a new
signed repayment agreement or the curing
payment under section I.D.1., above, reinsur-
ance coverage on the loan is reinstated, and
the borrower shall be deemed by the lender
to be current in repaying the loan and enti-
tled to all rights and benefits available to
borrowers who are not in default. The lender
shall then follow the collection and timely
filing requirements applicable to the loan.

E. Cures for Timely Filing Violations and
Certain Due Diligence Violations

1. Default Claims—a. Reinstatement of Insur-
ance Coverage. Except as noted in section
I.B.6., in order to obtain reinstatement of re-
insurance coverage on a loan in the case of a
timely filing violation, a due diligence viola-
tion described in section I.C.2.c., or a due
diligence violation described in section
I.C.1.c. where the lender holds the loan on or
after March 15, 1988, the lender must first lo-
cate the borrower after the gap, or after the
date of the last violation, as applicable. (See
section I.E.1.d. for description of acceptable
evidence of location.) Within 15 days there-
after, the lender must send to the borrower,
at the address at which the borrower was lo-
cated, (i) a new repayment agreement, to be
signed by the borrower, that complies with
the ten-year repayment limitations set out
in 34 CFR 682.209(a)(7), along with (ii) a col-
lection letter indicating in strong terms the
seriousness of the borrower’s delinquency
and its potential effect on his or her credit
rating if repayment is not commenced or re-
sumed.

If, within 15 days after the lender sends
these items, the borrower fails to make a full
payment or to sign and return the new re-
payment agreement, the lender shall, within
5 days thereafter, diligently attempt to con-
tact the borrower by telephone. Within 5–10
days after completing these efforts, the lend-
er shall again diligently attempt to contact
the borrower by telephone. Finally, within 5–
10 days after completing these efforts, the
lender shall send a forceful collection letter
indicating that the entire unpaid balance of
the loan is due and payable, and that, unless
the borrower immediately contacts the lend-
er to arrange repayment, the lender will be
filing a default claim with the guaranty
agency.

b. Borrower Deemed Current Under Certain
Circumstances. If, at any time on or before
the 30th day after the lender completes the
additional collection efforts described in sec-
tion I.E.1.a., above, or the 180th day of delin-
quency, whichever is later, the lender re-
ceives a full payment or a new signed repay-
ment agreement, reinsurance coverage on
the loan is reinstated on the date the lender
receives the full payment or new agreement.
The borrower shall be deemed by the lender

to be current in repaying the loan and enti-
tled to all rights and benefits available to
borrowers who are not in default.

In the case of a timely filing violation on
a loan for which the borrower is deemed cur-
rent under this paragraph, the lender is in-
eligible to receive interest benefits and spe-
cial allowance accruing from the date of the
violation to the date of reinstatement of re-
insurance coverage on the loan.

c. Borrower Deemed in Default Under Certain
Circumstances. If the borrower does not make
a full payment, or sign and return the new
repayment agreement, on or before the 30th
day after the lender completes the additional
collection efforts described in section
I.E.1.a., above, or the 180th day of delin-
quency, whichever is later, the lender shall
deem the borrower to be in default. The lend-
er shall then file a default claim on the loan,
accompanied by acceptable evidence of loca-
tion (see section I.E.1.d., below), within 30
days after the end of such 30-day period. Re-
insurance coverage, and therefore the lend-
er’s right to receive interest benefits and
special allowance, is not reinstated on a loan
involving these circumstances. However, the
Secretary will honor reinsurance claims sub-
mitted in accordance with this paragraph on
the outstanding principal balance of such
loans, on unpaid interest as provided in sec-
tion I.B.7., above, and for reimbursement of
eligible supplemental preclaims assistance
costs.

In the case of a timely filing violation on
a loan for which the borrower is deemed in
default under this paragraph, the lender is
ineligible to receive interest benefits and
special allowance accruing from the date of
the violation.

d. Acceptable Evidence of Location. Only the
following documentation is acceptable as
evidence that the lender has located the bor-
rower:

(1) A postal receipt signed by the borrower
not more than 15 days prior to the date on
which the lender sent the new repayment
agreement, indicating acceptance of cor-
respondence from the lender by the borrower
at the address shown on the receipt; or

(2) Documentation submitted by the lender
showing—

(i) The name, identification number, and
address of the lender;

(ii) The name and Social Security number
of the borrower; and

(iii) A signed certification by an employee
or agent of the lender, that—

(A) On a specified date, he or she spoke
with or received written communication (at-
tached to the certification) from the bor-
rower on the loan underlying the default
claim, or a parent, spouse, sibling, room-
mate, or neighbor of the borrower;

(B) The address and, if available, telephone
number of the borrower were provided to the
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lender in the telephone or written commu-
nication; and

(C) In the case of a borrower whose address
or telephone number was provided to the
lender by someone other than the borrower,
the new repayment agreement and the letter
sent by the lender pursuant to section
I.E.1.a., above, had not been returned unde-
livered as of 20 days after the date those
items were sent, for due diligence violations
described in section I.C.1.c. where the lender
holds the loan on the date of this letter, and
as of the date the lender filed a default claim
on the cured loan, for all other violations.

2. Death, Disability, and Bankruptcy Claims.
The Secretary will honor a death or dis-
ability claim on an otherwise eligible loan
notwithstanding the lender’s failure to meet
the 60-day timely filing requirement (see 34
CFR 682.402(g)(2)(i)). However, the Secretary
will not reimburse the guaranty agency if,
before the date the lender determined that
the borrower died or was totally and perma-
nently disabled, the lender had violated the
Federal due diligence or timely filing re-
quirements applicable to that loan, except in
accordance with the waiver policy described
above. Interest that accrued on the loan
after the expiration of the 60-day filing pe-
riod remains ineligible for reimbursement by
the Secretary, and the lender must repay all
interest and special allowance received on
the loan for periods after the expiration of
the 60-day filing period.

The Secretary had determined that, in the
vast majority of cases, the failure of a lender
to comply with the timely filing require-
ment applicable to bankruptcy claims
(§ 682.402(e)(2)(ii)) causes irreparable harm to
the guaranty agency’s ability to contest the
discharge of the loan by the court, or to oth-
erwise collect from the borrower. Therefore,
the Secretary has decided not to excuse vio-
lations of the timely filing requirement ap-
plicable to bankruptcy claims, except when
the lender can demonstrate that the bank-
ruptcy action has concluded and that the
loan has not been discharged in bankruptcy,
or, if previously discharged, has been the
subject of a reversal of the discharge. In that
case, the lender shall return the borrower to
the appropriate status that existed prior to
the filing of the bankruptcy claim unless the
status has changed due solely to passage of
time. In the latter case, the lender must
place the borrower in the status that would
exist had no bankruptcy claim been filed. If
the borrower is delinquent after the loan is
determined nondischargeable, the lender
should grant administrative forbearance to
bring the borrower’s account current as pro-
vided in (682.211(f)(5). The Secretary will not
reimburse the guaranty agency for interest
accruing beyond the filing deadline for the
bankruptcy claim.

II. DUE DATE OF FIRST PAYMENT

Section 682.411(b)(1) refers to the ‘‘due date
of the first missed payment not later made’’
as one way to determine the first day of de-
linquency on a loan. Section 682.209(a)(3)
states that, generally, the repayment period
on a FFEL programs loan begins some num-
ber of months after the month in which the
borrower ceases at least half-time study.
Where the borrower enters the repayment
period with the lender’s knowledge, the first
payment due date may be set by the lender,
provided it falls within a reasonable time
after the first day of the month in which the
repayment period begins. In this situation,
the Secretary generally permits a lender to
allow the borrower up to 45 days from the
first day of repayment to make the first pay-
ment. (Unless the lender establishes the first
day of repayment under § 682.209(a)(3)(ii)(E).)

In cases where the lender learns that the
borrower has entered the repayment period
after the fact, current § 682.411 treats the 30th
day after the lender receives this informa-
tion as the first day of delinquency. In the
course of discussion with lenders, the Sec-
retary has learned that many lenders have
not been using the 30th day after receipt of
notice that the repayment period has begun
(‘‘the notice’’) as the first payment due date.
In recognition of this apparently widespread
practice, the Secretary has decided that,
both retrospectively and prospectively, a
lender should be allowed to establish a first
payment due date within 60 days after re-
ceipt of the notice, to capitalize interest ac-
cruing up to the first payment due date, and
to exercise forbearance with respect to the
period during which the borrower was in the
repayment period but made no payment. In
effect, this means that, if the lender sends
the borrower a coupon book, billing notice,
or other correspondence establishing a new
first payment due date, on or before the 60th
day after receipt of the notice, the lender is
deemed to have exercised forbearance up to
the new first payment due date. The new
first payment due date must fall no later
than 75 days after receipt of the notice. (Un-
less the lender establishes the first day of re-
payment under § 682.209(a)(3)(ii)(E).) In keep-
ing with the 5-day tolerance permitted under
section I.C.2.a., for the ‘‘prospective period’’,
a lender that sends the above-described ma-
terial on or before the 65th day after receipt
of the notice will be held harmless. However,
a lender that does so on the 66th day will
have failed by more than 5 days to send both
of the collection letters required by
§ 682.411(c) to be sent within the first 30 days
of delinquency, and will thus have com-
mitted two violations of more than five days
of that rule.

If the lender fails to send the material es-
tablishing a new first payment due date on
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or before the 65th day after receipt of the no-
tice, it may thereafter send material estab-
lishing a new first payment due date falling
not more than 45 days after the materials
are sent, and will be deemed to have exer-
cised forbearance up to the new first pay-
ment due date. However, all violations and
gaps occurring prior to the date on which the
material is sent are subject to the waiver
policies described in section I for violations
falling in either the retrospective or prospec-
tive periods. This is an exception to the gen-
eral policy set forth in section I.B.5., above,
that only violations occurring during the
most recent 180 days of the delinquency pe-
riod on a loan are relevant to the Secretary’s
examination of due diligence.

Please Note: References to the ‘‘65th day
after receipt of the notice’’ and ‘‘66th day’’ in
the preceding paragraphs should be amended
to read ‘‘95th day’’ and ‘‘96th day’’ respec-
tively for lenders subject to
§ 682.209(a)(3)(ii)(E).

III. QUESTIONS AND ANSWERS

The waiver policy outlined in this letter
was developed after extensive discussion and
consultation with participating lenders and
guarantee agencies. In the course of these
discussions, lenders and agencies raised a
number of questions regarding the due dili-
gence rules as applied to various cir-
cumstances. The Secretary’s responses to
these questions are set forth below.

Note: The answer to questions 1 and 4 are
applicable only to loans subject to § 682.411 of
the FFEL snd PLUS program regulations
published on November 10, 1986.

1. Q: Section 682.411 of the program regula-
tions requires the lender to make ‘‘diligent
efforts to contact the borrower by tele-
phone’’ during each 30-day period of delin-
quency beginning after the 30th day of delin-
quency. What must a lender do to comply
with this requirement?

A: Generally speaking, one actual tele-
phone contact with the borrower, or two at-
tempts to make such contact on different
days and at different times, will satisfy the
‘‘diligent efforts’’ requirement for any of the
30-day delinquency periods described in the
rule. However, the ‘‘diligent efforts’’ require-
ment is intended to be a flexible one, requir-
ing the lender to act on information it re-
ceives in the course of attempting telephone
contact regarding the borrower’s actual tele-
phone number, the best time to call to reach
the borrower, etc. For instance, if the lender
is told during its second telephone contact
attempt that the borrower can be reached at
another number or at a different time of day,
the lender must then attempt to reach the
borrower by telephone at that number or
that time of day.

2. Q: What must a lender do when it re-
ceives conflicting information regarding the

date a borrower ceased at least half-time
study?

A: A lender must promptly attempt to rec-
oncile conflicting information regarding a
borrower’s in-school status by making in-
quiries of appropriate parties, including the
borrower’s school. Pending reconciliation,
the lender may rely on the most recent cred-
ible information it has.

3. Q: If a loan is transferred from one lend-
er to another, is the transferee held respon-
sible for information regarding the bor-
rower’s status that is received by the trans-
feror but is not passed on to the transferee?

A: No. A lender is responsible only for in-
formation received by its agents and employ-
ees. However, if the transferee has reason to
believe that the transferor has received addi-
tional information regarding the loan, the
transferee must make a reasonable inquiry
of the transferor as to the nature and sub-
stance of that information.

4. Q: What are a lender’s due diligence re-
sponsibilities where a check received on a
loan is dishonored by the bank on which it
was drawn?

A: Upon receiving notice that a check has
been dishonored, the lender shall treat the
payment as having never been made for pur-
poses of determining the number of days de-
linquent that the borrower is at that time.
The lender must then begin (or resume) at-
tempting collection on the loan in accord-
ance with § 682.411, commencing with the
first 30-day delinquency period described in
§ 682.411 that begins after the 30-day delin-
quency period in which the notice of dis-
honor is received. The same result obtains
when the lender successfully obtains a delin-
quent borrower’s correct address through
skip-tracing, or when a delinquent borrower
leaves deferment or forbearance status.

[57 FR 60323, Dec. 18, 1992, as amended at 59
FR 25747, May 17, 1994; 64 FR 18982, Apr. 16,
1999]
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