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(b) Right of Preference refers to the
right of an existing satisfactory con-
cessioner to a preference in the exten-
sion or renewal of its contract or a new
contract concerning all or part of sub-
stantially the same accommodations,
facilities and services as provided by
concessioner under the the terms of its
existing contract if the Director choos-
es to continue to authorize all or part
of such accommodations, facilities and
services in an extended, renewed or
new contract as necessary and appro-
priate concession activities.

(c) Preferential Right refers to a con-
tractual right which may be included
in concession contracts (not permits)
in the discretion of the Director to pro-
vide new or additional visitor accom-
modations, facilities and services of
the same character as authorized under
the concessioner’s contract if the Di-
rector considers such new or additional
concession activities necessary and ap-
propriate for the accommodation and
convenience of the public. A pref-
erential right to new or additional
services shall be granted only upon a
specific written finding by the Director
that the granting of such a contractual
right because of exceptional cir-
cumstances is in the public interest.

[57 FR 40503, Sept. 3, 1992, as amended at 62
FR 30235, June 3, 1997]

§ 51.4 Solicitation and award of con-
cession contracts where no right of
preference exists.

The following procedures shall be ap-
plicable to the solicitation and award
of concession contracts, including re-
newals and extensions of concession
contracts, where no right of preference
to the contract exists:

(a) The Director shall issue a pro-
spectus soliciting proposals describing
the concession operation to be author-
ized, the material terms and conditions
of the proposed concession contract,
and the principal factors considered in
selection. Advertisement of the avail-
ability of the concession opportunity
shall be published in the Commerce
Business Daily and, for contracts or
permits requiring Congressional review
pursuant to 16 U.S.C. 1a–7(c), in the
FEDERAL REGISTER. Notices may also
be published, if appropriate, in local or
national newspapers or trade maga-

zines. The notice will be distributed to
interested parties and organizations. In
order to encourage minority and
women-owned businesses to compete
for concession contracts, the National
Park Service shall provide maximum
allowable information and assistance
to minority and women-owned busi-
ness. The prospectus will be made
available upon request to all interested
parties and will allow a reasonable pe-
riod of time for submission of offers
with a minimum of 60 days unless a
written determination is made that a
shorter period is necessary because of
exceptional circumstances. All offers
received shall be evaluated by the Di-
rector, and the offeror submitting the
offer considered best by the Director on
an overall basis shall be awarded the
contract.

(b) The principal factors to be consid-
ered in selection of the best offer shall
be:

(1) The experience and related back-
ground of the offeror;

(2) The offeror’s financial capability;
and

(3) Conformance to the terms and
conditions of the prospectus in relation
to quality of service to the visitor.

Secondary factors shall include fran-
chise fee offered and other factors as
may be specified.

(c) The Director may solicit from any
offeror additional written information
or clarification of an offer, and may ex-
tend the solicitation period in his or
her discretion. The Director may
choose to reject all offers received at
any time and resolicit or cancel the so-
licitation altogether in his or her dis-
cretion. Any material information
made available to any offeror or other
party by the Director is to be made
available to all offerors, and will be
available to the public upon request.

(d) The execution of the final con-
tract by the selected offeror shall occur
promptly upon award within a time pe-
riod established by the Director. Fail-
ure by the selected offeror to execute
the final contract in this period shall
result in cancellation of the award by
the Director and resolicitation or
award to another offeror. Substantive
amendments which improve the pro-
posed terms and conditions of the con-
tract for the offeror, as compared to
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those set forth in the prospectus, may
be permitted only after solicitation of
the amended concession opportunity
for an appropriate period of time.
Changes benefiting only the Govern-
ment do not require solicitation. Con-
cession contracts with anticipated an-
nual gross receipts in excess of $100,000
or of five (5) years or more in duration,
shall be forwarded to the Congress pur-
suant to 16 U.S.C. 1a–7(c) prior to exe-
cution by the Director. The Director
may, in his or her discretion, termi-
nate the award of a concession con-
tract at any time prior to execution by
the Government and resolicit or cancel
the solicitation. No offeror or other in-
terested party shall be considered to
have obtained compensable or other
legal rights as a result of a resolicited
or canceled solicitation or award of a
concession contract.

(e) The terms and conditions of the
solicitation must represent the re-
quirements of the Director and not be
developed to accommodate the capa-
bilities or limitations of any particular
party.

(f) Upon a written determination
that exceptional circumstances war-
rant waiver of the procedures described
in this subsection in the public inter-
est, to protect visitor or park resources
or otherwise, the Director may nego-
tiate a concession contract with any
qualified party without public notice
or advertising.

[57 FR 40503, Sept. 3, 1992; 57 FR 46509, Oct. 9,
1992]

§ 51.5 Solicitation and award of con-
cession contracts where a right of
preference exists.

Except as follows, the procedures de-
scribed in § 51.4 shall apply to the solic-
itation and award of concession con-
tracts, including renewals and exten-
sions of contracts, where an existing
satisfactory concessioner is entitled to
a right of preference to the contract:

(a) Prior to the issuance of a pro-
spectus, the Director shall determine,
based on annual evaluations conducted
during the term of the contract, wheth-
er or not the existing concessioner has
performed in a satisfactory, marginal,
or unsatisfactory manner over the
term of the contract. The annual eval-
uations shall be based on the conces-

sioner’s operational performance as
well as its compliance with the terms
and conditions of the contract. In addi-
tion, if the concessioner is rated unsat-
isfactory in the year prior to the
issuance of the prospectus, or marginal
during the two years preceding the
issuance of the prospectus, the conces-
sioner’s overall performance shall not
be considered satisfactory. If the con-
cessioner’s overall performance over
the term of the concession contract is
determined to have been satisfactory,
it is entitled to the preference in the
renewal of its contract as described
herein. However, if, after a prospectus
which recognizes a right of preference
is issued, a concessioner is rated pursu-
ant to an annual evaluation as unsatis-
factory by the Director, the Director
shall cancel the solicitation or con-
tract award and reissue the solicitation
without a right of preference. A conces-
sioner whose overall performance has
been less than satisfactory as deter-
mined by the Director is not entitled
to a right of preference. Additionally,
if a concessioner has or will have oper-
ated less than two (2) consecutive years
prior to the expiration of its contract
as a result of acquiring, subsequent to
the effective date of these regulations,
a concession, or a controlling interest
in a concession, as described in § 51.7(b)
hereof, by a transfer, purchase, assign-
ment, or otherwise, the concessioner
shall not be entitled to a right of pref-
erence in the renewal of its contract.
For the purposes of this section, the
concessioner’s first day of operation
will be considered the date on which
the Director approved in writing the
acquisition in question. The Director
may, in his or her discretion, grant an
exception from this two (2) year provi-
sion if the Director determines that
the transaction was a result of cir-
cumstances beyond the selling or
transferring concessioner’s control.

(b) A prospectus will be developed by
the Director and will describe the ex-
isting satisfactory concessioner’s right
of preference, if any, as well as the ma-
terial terms and conditions under
which the Director proposes to award
the contract.

(c) The concessioner with a right of
preference shall be required to submit
a responsive offer (a timely offer which
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