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the Director determines meets the
terms and conditions of the prospectus)
pursuant to the prospectus. If the con-
cessioner fails to do so, the right of
preference shall be considered to have
been waived and the contract shall be
awarded to the party submitting the
best responsive offer. If no other re-
sponsive offers were received, the con-
cession opportunity shall be resolicited
and no right of preference shall apply
to the concession opportunity unless
the concession opportunity is resolic-
ited upon terms and conditions that
are substantially different from the
terms and conditions of the initial pro-
spectus. Such award to another respon-
sive offeror or resolicitation without a
right of preference shall also occur
where a concessioner with a right of
preference is awarded a contract but
fails to execute it within the time pe-
riod established by the Director.

(d) All responsive offers received pur-
suant to a prospectus where a right of
preference is applicable to the conces-
sion opportunity shall be evaluated on
an equal basis. If an offer other than a
responsive offer of the existing satis-
factory concessioner is determined to
be the best offer, the party submitting
the best offer will be awarded the con-
tract or permit, provided that the ex-
isting satisfactory concessioner shall
be given an opportunity to amend its
offer to meet the terms and conditions
of the best offer. If the existing satis-
factory concessioner does so within the
period of time allowed by the Director,
and its offer, as amended, is, in the
judgment of the Director, at least sub-
stantially equal to the best offer and
the existing concessioner is capable of
carrying out its terms, the existing
concessioner shall be selected for
award of the contract upon the amend-
ed terms and conditions.

(e) The requirement for public notice
and evaluation of offers received may
not be waived.

§ 51.6 Preferential right for additional
services where a right to additional
services and facilities exists by spe-
cific contract provisions.

Where the Director seeks to author-
ize new or additional accommodations,
facilities and services of generally the
same character as provided by an exist-

ing satisfactory concessioner in a park
area, and such concessioner by conces-
sion contract has a right to provide
such additional services, the Director
independently shall develop a descrip-
tion of the new or additional services
and the terms and conditions upon
which they are to be provided without
reference to any private party, includ-
ing the existing concessioner, and give
the existing concessioner a reasonable
opportunity to review such descrip-
tions to determine if it wishes to pro-
vide the services. If so, the Director
shall authorize the additional services
by amendment to the concessioner’s
contract. If the existing concessioner
does not agree to provide the addi-
tional services upon the terms and con-
ditions described, the Director shall
authorize the additional services to be
provided by a new concessioner under
substantially the same terms and con-
ditions and pursuant to the procedures
of § 51.4 hereof.

§ 51.7 Sale, assignment or encum-
brance of concession contracts and
assets.

(a) Concession contracts, or oper-
ations authorized thereby, controlling
interests therein, or assets of a conces-
sioner, may not be transferred, sold,
assigned, or encumbered in any man-
ner, including, but not limited to,
stock purchases, mergers, consolida-
tions, reorganizations, mortgages, liens
or collateralization, except with the
prior written approval of the Director.
Such approval is not a matter of right
to the concessioner. Transfers, sales,
assignments, or encumbrances con-
summated in violation of this require-
ment shall be considered null and void
by the Director and a material breach
of the contract resulting in termi-
nation of the contract for cause.

(b) The term ‘‘controlling interest’’
as used herein means, in the case of
corporate concessioners, an interest,
beneficial or otherwise, of sufficient
outstanding voting securities or cap-
ital of the concessioner or related enti-
ties so as to permit exercise of manage-
rial authority over the actions and op-
erations of the concessioner or election
of a majority of the Board of Directors
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of the concessioner, and, in the in-
stance of a partnership, limited part-
nership, joint venture or individual en-
trepreneurship, beneficial ownership of
the capital assets of the concessioner
so as to permit exercise of managerial
authority over the actions and oper-
ations of the concessioner. In other cir-
cumstances, the term refers to any ar-
rangement under which a third party
gains the ability to exercise manage-
rial authority over the actions oper-
ations of the concessioner.

(c) Prior to consummating any trans-
action which may constitute the type
of transaction described in subsection
(a) hereof, the concessioner will re-
quest the Director in writing to review
the transaction and provide the Direc-
tor the following information:

(1) All instruments proposed to im-
plement the transaction;

(2) An opinion of counsel from the
buyer to the effect that the proposed
transaction is lawful under all applica-
ble Federal and State laws;

(3) A narrative description of the pro-
posed transaction and the operational
plans for conducting the operation;

(4) A statement as to the existence of
any litigation questioning the validity
of the proposed transaction;

(5) A description of the management
qualifications and financial back-
ground of the proposed transferee, if
any;

(6) A statement as to whether the
proposed transaction constitutes the
sale, assignment or transfer of a con-
trolling interest as described herein
and the particulars thereof;

(7) A detailed description of the fi-
nancial aspects of the proposed trans-
action including but not limited to pro-
spective financial statements (a ‘‘fore-
cast’’) that have been examined by an
independent accounting firm and that
demonstrate to the satisfaction of the
Director that the purchase price is rea-
sonable based on the objective of hav-
ing a satisfactory concession operation
that will generate a reasonable profit
over the remaining term of the con-
tract, with rates to the public not ex-
ceeding existing approved rates;

(8) A schedule which allocates in de-
tail the purchase price to the assets ac-
quired, together with the basis for the
allocation;

(9) If the transaction may result in
an encumbrance on the concessioner’s
assets, full particulars of the terms and
conditions of the encumbrance; and

(10) Such other information as the
Director may require.
The Director may waive portions of
these documentation requirements in
circumstances where particular docu-
ments are considered unnecessary for
the Director’s review purposes.

(d) The Director may choose to dis-
approve a transaction as described
herein in his or her discretion or may
place appropriate conditions on any ap-
proval, including modification of the
terms and conditions of the concession
contract, as a condition of approval.
Among other circumstances, the Direc-
tor may choose not to approve a trans-
action if the concessioner does not ac-
cept appropriate modifications in-
tended to assure that consideration
flowing to the Government under the
contract is consistent with the prob-
able value of the privileges granted by
the contract. The Director shall not
approve a transaction that the Direc-
tor considers may result in decreased
quality of service to the public, the
lack of a reasonable opportunity for
profit over the remaining term of the
contract, or in rates higher than com-
parable rates being charged to the pub-
lic. Further, the Director shall not ap-
prove a transaction if a significant por-
tion of the purchase price is attrib-
utable either directly or indirectly to
intangible assets or values emanating
from the privileges granted by the con-
cession contract (including, but not
limited to, a right of preference in con-
tract renewal, user days, allocated en-
tries or trips, and low fees and
charges). 16 U.S.C. 3 and certain con-
cession contracts contain provisions
which limit the purposes for which con-
tracts may be encumbered. Such limi-
tations are an element of the Direc-
tor’s review of such transactions. In
addition, the Director shall not exer-
cise the authorities contained in this
section with respect to concession con-
tracts in effect prior to the effective
date of these regulations if the Direc-
tor considers that such exercise would
constitute a material breach of the
terms of the concession contract at
issue.
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