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only with the permission of the Envi-
ronmental Appeals Board.

(b) Sua sponte review by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines
sua sponte to review an initial deci-
sion, the Environmental Appeals Board
shall serve notice of such intention on
the parties within forty-five (45) days
after the initial decision is served upon
the parties. The notice shall include a
statement of issues to be briefed by the
parties and a time schedule for the
service and filing of briefs.

(c) Scope of appeal or review. If the En-
vironmental Appeals Board determines
that issues raised, but not appealed by
the parties, should be argued, it shall
give counsel for the parties reasonable
written notice of such determination
to permit preparation of adequate ar-
gument. Nothing herein shall prohibit
the Environmental Appeals Board from
remanding the case to the Presiding
Officer for further proceedings.

(d) Argument before the Environmental
Appeals Board. The Environmental Ap-
peals Board may, upon request of a
party or sua sponte, assign a time and
place for oral argument after giving
consideration to the convenience of the
parties.

[45 FR 24363, Apr. 9, 1980, as amended at 57
FR 5325, Feb. 13, 1992]

Subpart G—Final Order on Appeal
§ 22.31 Final order on appeal.

(a) Contents of the final order. When
an appeal has been taken or the Envi-
ronmental Appeals Board issues a no-
tice of intent to conduct a review sua
sponte, the Environmental Appeals
Board shall issue a final order as soon
as practicable after the filing of all ap-
pellate briefs or oral argument, which-
ever is later. The Environmental Ap-
peals Board shall adopt, modify, or set
aside the findings and conclusions con-
tained in the decision or order being re-
viewed and shall set forth in the final
order the reasons for its actions. The
Environmental Appeals Board may, in
its discretion, increase or decrease the
assessed penalty from the amount rec-
ommended to be assessed in the deci-
sion or order being reviewed, except
that if the order being reviewed is a de-
fault order, the Environmental Appeals

Board may not increase the amount of
the penalty.

(b) Payment of a civil penalty. The re-
spondent shall pay the full amount of
the civil penalty assessed in the final
order within sixty (60) days after re-
ceipt of the final order unless other-
wise agreed by the parties. Payment
shall be made by forwarding to the Re-
gional Hearing Clerk a cashier’s check
or certified check in the amount of the
penalty assessed in the final order,
payable to the Treasurer, United
States of America.

[45 FR 24363, Apr. 9, 1980, as amended at 57
FR 5326, Feb. 13, 1992]

§ 22.32 Motion to reconsider a final
order.

Motions to reconsider a final order
shall be filed within ten (10) days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously de-
cided and the nature of the alleged er-
rors. Motions for reconsideration under
this provision shall be directed to, and
decided by, the Environmental Appeals
Board. Motions for reconsideration di-
rected to the Administrator, rather
than to the Environmental Appeals
Board, will not be considered, except in
cases that the Environmental Appeals
Board has referred to the Adminis-
trator pursuant to § 22.04(a) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless specifically so
ordered by the Environmental Appeals
Board.

[57 FR 5326, Feb. 13, 1992]

Subpart H—Supplemental Rules

§ 22.33 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Toxic Substances Control Act.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding consolidated rules of prac-
tice (40 CFR part 22), all formal adju-
dications for the assessment of any
civil penalty conducted under section
16(a) of the Toxic Substances Control
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Act (15 U.S.C. 2615(a)). Where inconsist-
encies exist between these Supple-
mental rules and the Consolidated
rules, (§§ 22.01 through 22.32), these Sup-
plemental rules shall apply.

(b) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and neces-
sity therefor, and (ii) the materiality
and relevancy of the evidence to be ad-
duced. Requests for the production of
documents shall describe the evidence
sought as specifically as practicable.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the agency.

§ 22.34 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
Title II of the Clean Air Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding Con-
solidated Rules of Practice (40 CFR
part 22), all proceedings to assess a
civil penalty conducted under sections
205(c), 211(d), and 213(d) of the Clean Air
Act, as amended (42 U.S.C. 7524(c),
7545(d), and 7547(d)). Where inconsist-
encies exist between these Supple-
mental rules and the Consolidated
Rules (§§ 22.01 through 22.32), these Sup-
plemental rules shall apply.

(b) Issuance of notice. (1) Prior to the
issuance of an administrative penalty
order assessing a civil penalty, the per-
son to whom the order is to be issued
shall be given written notice of the
proposed issuance of the order. Such
notice shall be provided by the
issuance of a complaint pursuant to
§ 22.13 of the Consolidated Rules of
Practice.

(2) Notwithstanding § 22.15(a), any an-
swer to the complaint must be filed

with the Hearing Clerk within thirty
(30) days after service of the complaint.

(c) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of;

(i) The grounds and necessity there-
for, and

(ii) The materiality and relevancy of
the evidence to be adduced.

Requests for the production of docu-
ments shall describe with specificity
the documents sought.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid in
the courts of the United States. Fees
shall be paid by the party at whose in-
stance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by EPA.

[57 FR 4318, Feb. 4, 1992]

§ 22.35 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Federal Insecticide, Fungicide,
and Rodenticide Act.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all formal adju-
dications for the assessment of any
civil penalty conducted under section
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 1261(a)). Where inconsist-
encies exist between these Supple-
mental rules and the Consolidated
rules, (§§ 22.01 through 22.32), these Sup-
plemental rules shall apply.

(b) Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties.

(c) Evaluation of proposed civil penalty.
In determining the dollar amount of
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the recommended civil penalty as-
sessed in the initial decision, the Pre-
siding Officer shall consider, in addi-
tion to the criteria listed in section
14(a)(3) of the Act, (1) respondent’s his-
tory of compliance with the Act or its
predecessor statute and (2) any evi-
dence of good faith or lack thereof. The
Presiding Officer must also consider
the guidelines for the Assessment of
Civil Penalties published in the FED-
ERAL REGISTER (39 FR 27711), and any
amendments or supplements thereto.

§ 22.36 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties and the
revocation or suspension of permits
under the Marine Protection, Re-
search, and Sanctuaries Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding Con-
solidated Rules of Practice (40 CFR
part 22), all formal adjudications con-
ducted under section 105(a) or (f) of the
Marine Protection, Research, and
Sanctuaries Act as amended (33 U.S.C.
1415(a) and (f)). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules, (§§ 22.01
through 22.32), these Supplemental
rules shall apply.

(b) Additional criterion for the issuance
of a complaint for the revocation or sus-
pension of a permit. In addition to the
three criteria listed in 40 CFR 22.13 for
issuing a complaint for the revocation
or suspension of a permit, complaints
may be issued on the basis of a person’s
failure to keep records and notify ap-
propriate officials of dumping activi-
ties, as required by 40 CFR 224.1 and
223.2.

§ 22.37 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Solid Waste Disposal Act.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all proceedings to
assess a civil penalty conducted under
section 3008 of the Solid Waste Disposal
Act (42 U.S.C. 6928) (the ‘‘Act’’). Where
inconsistencies exist between these
Supplemental rules and the Consoli-

dated Rules, (§§ 22.01 through 22.32),
these Supplemental rules shall apply.

(b) Issuance of notice. Whenever, on
the basis of any information, the Ad-
ministrator determines that any per-
son is in violation of (1) any require-
ment of subtitle C of the Act, (2) any
regulation promulgated pursuant to
subtitle C of the Act, or (3) a term or
condition of a permit issued pursuant
to subtitle C of the Act, the Adminis-
trator shall issue notice to the alleged
violator of his failure to comply with
such requirement, regulation or per-
mit.

(c) Content of notice. Each notice of
violation shall include:

(1) A specific reference to each provi-
sion of the Act, regulation, or permit
term or condition which the alleged vi-
olator is alleged to have violated; and

(2) A concise statement of the factual
basis for alleging such violation.

(d) Service of notice. Service of notice
shall be made in accordance with
§ 22.05(b)(2) of the Consolidated Rules of
Practice.

(e) Issuance of the complaint. (1) Ex-
cept as provided in paragraph (e)(3) of
this section, the complainant may
issue a complaint whenever he has rea-
son to believe that any violation ex-
tends beyond the thirtieth day after
service of the notice of violation.

(2) The complaint shall include, in
addition to the elements stated in
§ 22.14 of the Consolidated Rules, an
order requiring compliance within a
specified time period. The complaint
shall be equivalent to the compliance
order referred to in section 3008 of the
Act.

(3) Whenever a violation is of a non-
continuous or intermittent nature, the
Administrator may issue a complaint,
without any prior notice to the viola-
tor, pursuant to § 22.14 of the Consoli-
dated Rules of Practice which may also
require the violator to take any and all
measures necessary to offset all ad-
verse effects to health and the environ-
ment created, directly or indirectly, as
a result of the violation.

(4) Notwithstanding § 22.15(a), any an-
swer to the complaint must be filed
with the Regional Hearing Clerk with-
in thirty (30) days after the filing of
the complaint.
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(f) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and neces-
sity therefor, and (ii) the materiality
and relevancy of the evidence to be ad-
duced. Requests for the production of
documents shall describe with speci-
ficity the documents sought.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the Agency.

(g) Final Orders to Federal Agencies on
Appeal. (1) In the case of an administra-
tive order or decision issued to a de-
partment, agency, or instrumentality
of the United States, such order or de-
cision shall become the final order for
purposes of the Federal Facility Com-
pliance Act, 42 U.S.C. 6961(b), in accord-
ance with §§ 22.27(c) and 22.31 except as
provided in paragraph (g)(2) of this sec-
tion.

(2) In the case of an administrative
order or decision issued by the Envi-
ronmental Appeals Board, if the head
of the affected department, agency, or
instrumentality requests a conference
with the Administrator in writing and
serves a copy of the request on the par-
ties of record within thirty days of the
Environmental Appeals Board’s service
of the order or decision, a decision by
the Administrator (rather than the En-
vironmental Appeals Board) shall be
the final order for the purposes of the
Federal Facility Compliance Act.

(3) In the event the department,
agency, or instrumentality of the
United States files a motion for recon-
sideration with the Environmental Ap-
peals Board in accordance with § 22.32,
filing such motion for reconsideration
shall not toll the thirty-day period for
filing the request with the Adminis-
trator for a conference unless specifi-

cally so ordered by the Environmental
Appeals Board.

(42 U.S.C. 6901, et seq.)

[45 FR 24363, Apr. 9, 1980, as amended at 61
FR 11092, Mar. 18, 1996]

EFFECTIVE DATE NOTE: At 45 FR 79808, Dec.
2, 1980, paragraphs (b), (c), (d), (e)(1) and (3) of
§ 22.37 were suspended until further notice,
effective Dec. 2, 1980.

§ 22.38 Supplemental rules of practice
governing the administrative as-
sessment of Class II penalties under
the Clean Water Act.

(a) Scope of these supplemental rules.
These supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), administrative
proceedings for the assessment of any
Class II civil penalty under section
309(g) of the Clean Water Act (33 U.S.C.
1319(g)).

(b) Consultation with states. The Ad-
ministrator will consult with the state
in which the alleged violation occurs
before issuing a final order assessing a
Class II civil penalty.

(c) Public notice. Before issuing a final
order assessing a Class II civil penalty,
the Administrator will provide public
notice of the complaint.

(d) Comment by a person who is not a
party. A person not a party to the Class
II proceeding who wishes to comment
upon a complaint must file written
comments with the Regional Hearing
Clerk within 30 days after public notice
of the complaint and serve a copy of
the comments upon each party. For
good cause shown the Administrator,
the Regional Administrator, or the
Presiding Officer, as appropriate, may
accept late comments. The Adminis-
trator will give any person who com-
ments on a complaint notice of any
hearing and notice of the final order
assessing a penalty. Although com-
menters may be heard and present evi-
dence at any hearing held under sec-
tion 309(g) of the Act, commenters
shall not be accorded party status with
right of cross examination unless they
formally move to intervene and are
granted party status under § 22.11.

(e) Administrative procedure and judi-
cial review. Action of the Administrator
for which review could have been ob-
tained under section 509(b)(1) of the Act
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shall not be subject to review in an ad-
ministrative proceeding for the assess-
ment of Class II civil penalty under
section 309(g).

(f) Petitions to set aside an order and to
provide a hearing. If no hearing on the
complaint is held before issuance of an
order assessing a Class II civil penalty,
any person who commented on the
complaint may petition the Adminis-
trator, within 30 days after issuance of
the order, to set aside the order and to
provide a hearing on the complaint. If
the evidence presented by the peti-
tioner in support of the petition is ma-
terial and was not considered in the
issuance of the order, the Adminis-
trator will immediately set aside the
order and provide a hearing in accord-
ance with the Consolidated Rules of
Practice and these supplemental rules
of practice. If the Administrator denies
a hearing under section 309(g)(4)(C) of
the Act, the Administrator will provide
to the petitioner, and publish in the
FEDERAL REGISTER, notice of and the
reasons for the denial.

[55 FR 23840, June 12, 1990]

§ 22.39 Supplemental rules of practice
governing the administrative as-
sessment of administrative pen-
alties under section 109 of the Com-
prehensive Environmental Re-
sponse, Compensation, and Liabil-
ity Act of 1980, as amended.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), administrative
proceedings for the assessment of any
civil penalty under section 109 of the
Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. 9609).
Where inconsistencies exist between
these Supplemental rules and the Con-
solidated Rules (§§ 22.01 through 22.32),
these Supplemental rules shall apply.

(b) Subpoenas. (1) The attendance and
testimony of witnesses or the produc-
tion of relevant papers, books, and doc-
uments may be required by subpoena.
The Presiding Officer may grant a re-
quest for a subpoena upon a showing
of—

(i) The grounds and necessity there-
for, and

(ii) The materiality and relevancy of
the evidence to be adduced.

Requests for the production of docu-
ments shall describe the evidence
sought as specifically as practicable.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the Agency.

(c) Judicial review. Any person who re-
quested a hearing with respect to a
Class II civil penalty under section 109
of CERCLA and who is the recipient of
a final order assessing a civil penalty
may file a petition for judicial review
of such order with the United States
Court of Appeals for the District of Co-
lumbia or for any other circuit in
which such person resides or transacts
business. Any person who requested a
hearing with respect to a Class I civil
penalty under section 109 of CERCLA
and who is the recipient of a final order
assessing the civil penalty may file a
petition for judicial review of such
order with the appropriate district
court of the United States. All peti-
tions must be filed within 30 days of
the date the order making the assess-
ment was issued.

(d) Payment of civil penalty assessed.
Payment of civil penalties finally as-
sessed by the Regional Administrator
shall be made by forwarding a cashier’s
check, payable to the ‘‘EPA, Hazardous
Substances Superfund,’’ in the amount
assessed, and noting the case title and
docket number, to the appropriate re-
gional Superfund Lockbox Depository.
Notice of payment must be sent by Re-
spondent to the Hearing Clerk for in-
clusion as part of the administrative
record for the proceeding in which the
civil penalty was assessed. Interest on
overdue payments shall be collected
pursuant to the Debt Collection Act, 37
U.S.C. 3717.

[54 FR 21176, May 16, 1989]
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§ 22.40 Supplemental rules of practice
governing the administrative as-
sessment of administrative pen-
alties under section 325 of the
Emergency Planning and Commu-
nity Right-To-Know Act of 1986
(EPCRA).

(a) Scope of these Supplemental Rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), administrative
proceedings for the assessment of any
civil penalty under section 325 for vio-
lations of the Emergency Planning and
Community Right-To-Know Act of 1986
(EPCRA). Where inconsistencies exist
between these Supplemental rules and
the Consolidated Rules, (§§ 22.01
through 22.32) these Supplemental
rules shall apply.

(b) Subpoenas. (1) The attendance and
testimony of witnesses or the produc-
tion of relevant papers, books, and doc-
uments may be required by subpoena.
The Presiding Officer may grant a re-
quest for a subpoena upon a showing of
(i) the grounds and necessity therefore,
and (ii) the materiality and relevancy
of the evidence to be adduced. Requests
for the production of documents shall
describe the evidence sought as specifi-
cally as practicable.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to
request initiated by the Presiding Offi-
cer, fees shall be paid by the Agency.

(c) Judicial review. Any person against
whom a civil penalty is assessed may
seek judicial review in the appropriate
district court of the United States by
filing a notice of appeal and by simul-
taneously sending a copy of such notice
by certified mail to the Administrator.
The notice must be filed within 30 days
of the date the order making such as-
sessment was issued. The Adminis-
trator shall promptly file in such court
a certified copy of the record upon

which such violation was found or such
penalty imposed.

(d) Procedures for collection of civil
penalty. If any person fails to pay an
assessment of a civil penalty after it
has become a final and unappealable
order or after the appropriate court has
entered final judgment in favor of the
United States, the Administrator may
request the Attorney General of the
United States to institute a civil ac-
tion in an appropriate district court of
the United States to collect the pen-
alty, and such court shall have juris-
diction to hear and decide any such ac-
tion. In hearing such action, the court
shall have authority to review the vio-
lation and the assessment of the civil
penalty on the record. Interest on over-
due payments shall be collected pursu-
ant to the Debt Collection Act, 37
U.S.C. 3717.

[54 FR 21176, May 16, 1989]

§ 22.41 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
Title II of the Toxic Substances
Control Act, enacted as section 2 of
the Asbestos Hazard Emergency Re-
sponse Act (AHERA).

(a) Scope of the Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all proceedings to
assess a civil penalty conducted under
section 207 of the Toxic Substances
Control Act (the ‘‘Act’’) (15 U.S.C.
2647). Where inconsistencies exist be-
tween these Supplemental rules and
the Consolidated rules (§§ 22.01 through
22.32), these Supplemental rules shall
apply.

(b) Collection of civil penalty. Any
civil penalty collected under section
207 of the Act shall be used by the local
educational agency for purposes of
complying with Title II of the Act. Any
portion of a civil penalty remaining
unspent after a local educational agen-
cy achieves compliance shall be depos-
ited into the Asbestos Trust Fund es-
tablished under section 5 of AHERA.

[54 FR 24112, June 5, 1989]
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§ 22.42 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties for viola-
tions of compliance orders issued
under Part B of the Safe Drinking
Water Act.

(a) Scope of these supplemental rules.
These supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), all proceedings to
assess a civil penalty under section
1414(g)(3)(B). Where inconsistencies
exist between these supplemental rules
and the Consolidated rules, these sup-
plemental rules shall apply.

(b) Definition of ‘‘person.’’ In addition
to the terms set forth in 40 CFR 22.03(a)
that define person, for purposes of this
section and proceedings under section
1414(g)(3)(B) of the Safe Drinking Water
Act, the term person shall also include
any officer, employee, or agent of any
corporation, company or association.

(c) Issuance of complaint. If the Ad-
ministrator determines that a person
has violated any provision of a compli-
ance order issued under section
1414(g)(1) of the Safe Drinking Water
Act, 42 U.S.C. 300g–3(g)(1), he may in-
stitute a proceeding for the assessment
of a civil penalty by issuing a com-
plaint under the Act and this part.

(d) Content of the complaint. A com-
plaint for the assessment of civil pen-
alties under this part shall include spe-
cific reference to:

(1) Each provision of the compliance
order issued under section 1414(g)(1) of
the Act, 42 U.S.C. 300g–3(g)(1), which is
alleged to have violated; and

(2) Each violation of a Safe Drinking
Water Act regulation, schedule, or
other requirement which served as the
basis for the compliance order which is
alleged to have been violated.

(e) Scope of hearing. Action of the Ad-
ministrator with respect to which judi-
cial review could have been obtained
under section 1448 of the Safe Drinking
Water Act, 42 U.S.C. 300j–7, shall not be
subject to review in an administrative
proceeding for the assessment of a civil
penalty under section 1414(g)(3)(B) of
the SDWA and this part.

[56 FR 3757, Jan. 30, 1991]

§ 22.43 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
section 113(d)(1) of the Clean Air
Act.

(a) Scope of these Supplemental rules.
These Supplemental rules shall govern,
in conjunction with the preceding Con-
solidated Rules of Practice (40 CFR
part 22), all proceedings to assess a
civil penalty conducted under section
113(d)(1) of the Clean Air Act (42 U.S.C.
7413(d)(1)). Where inconsistencies exist
between these Supplemental rules and
the Consolidated Rules (§§ 22.01 through
22.32), these Supplemental rules shall
apply.

(b) Issuance of notice. (1) Prior to the
issuance of an administrative penalty
order assessing a civil penalty, the per-
son to whom the order is to be issued
shall be given written notice of the
proposed issuance of the order. Such
notice shall be provided by the
issuance of a complaint pursuant to
§ 22.13 of the Consolidated Rules of
Practice.

(2) Notwithstanding § 22.15(a), any an-
swer to the complaint must be filed
with the Regional Hearing Clerk with-
in thirty (30) days after service of the
complaint.

(c) Subpoenas. (1) The attendance of
witnesses or the production of docu-
mentary evidence may be required by
subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of;

(i) The grounds and necessity there-
for, and

(ii) The materiality and relevancy of
the evidence to be adduced.
Requests for the production of docu-
ments shall describe with specificity
the documents sought.

(2) Subpoenas shall be served in ac-
cordance with § 22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid in
the courts of the United States. Fees
shall be paid by the party at whose in-
stance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by EPA.

[57 FR 4318, Feb. 4, 1992]
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