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(b) The manufacturer bears all cost
obligation a dealer incurs as a result of
a requirement imposed by paragraph
(a) of this section. The transfer of any
such cost obligation from a manufac-
turer to a dealer through franchise or
other agreement is prohibited.

(c) Any inspection of an engine for
purposes of paragraph (a)(1) of this sec-
tion, after its sale to the ultimate pur-
chaser, is to be made only if the owner
of such vehicle or engine voluntarily
permits such inspection to be made, ex-
cept as may be provided by any state
or local inspection program.

[64 FR 15251, Mar. 30, 1999]

Subpart J—Exclusion and Exemp-
tion of Nonroad Engines from
Regulations

§ 90.901 Applicability.

The requirements of subpart J are
applicable to all nonroad engines and
vehicles subject to the provisions of
subpart A of part 90.

§ 90.902 Definitions.

The definitions in subpart A of this
part apply to this subpart. The fol-
lowing definitions also apply to this
subpart:

Exemption means exemption from the
prohibitions of § 90.1003.

Export exemption means an exemption
granted under § 90.1004(b) for the pur-
pose of exporting new nonroad engines.

National security exemption means an
exemption granted under § 90.1004(b) for
the purpose of national security.

Manufacturer-owned nonroad engine
means an uncertified nonroad engine
owned and controlled by a nonroad en-
gine manufacturer and used in a man-
ner not involving lease or sale by itself
or in a vehicle employed from year to
year in the ordinary course of business
for product development, production
method assessment, and market pro-
motion purposes.

Testing exemption means an exemp-
tion granted under § 90.1004(b) for the
purpose of research, investigations,
studies, demonstrations or training,
but not including national security.

§ 90.903 Exclusions, application of sec-
tion 216 (10) and (11) of the Act.

(a) For the purpose of determining
the applicability of section 216(10) of
the Act, an internal combustion engine
(including the fuel system) that is not
used in a motor vehicle is deemed a
nonroad engine, if it meets the defini-
tion in subpart A of this part. For the
purpose of determining the applica-
bility of section 216(11) of the Act, a ve-
hicle powered by a nonroad engine is
deemed a nonroad vehicle, if it meets
the definition in subpart A of this part.

(b) EPA will maintain a list of mod-
els of nonroad engines and models of
nonroad vehicles that have been deter-
mined to be excluded because they are
used solely for competition. This list
will be available to the public and may
be obtained by writing to the following
address: Group Manager, Engine Com-
pliance Programs Group, Engine Pro-
grams and Compliance Division (6403J)
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.

(c) Upon written request with sup-
porting documentation, EPA will make
written determinations as to whether
certain engines are or are not nonroad
engines. Engines that are determined
not to be nonroad engines are excluded
from regulations under this part.

[61 FR 52102, Oct. 4, 1996]

§ 90.904 Who may request an exemp-
tion.

(a) Any person may request a testing
exemption under § 90.905.

(b) Any nonroad engine manufacturer
may request a national security ex-
emption under § 90.908.

(c) For nonroad engine manufactur-
ers, nonroad engines manufactured for
export purposes are exempt without ap-
plication, subject to the provisions of
§ 90.909.

(d) For eligible manufacturers, as de-
termined by § 90.906, manufacturer-
owned nonroad engines are exempt
without application, subject to the pro-
visions of § 90.906.

(e) For any person, display nonroad
engines are exempt without applica-
tion, subject to the provisions of
§ 90.907.
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§ 90.905 Testing exemption.

(a) Any person requesting a testing
exemption must demonstrate the fol-
lowing:

(1) That the proposed test program
has a purpose which constitutes an ap-
propriate basis for an exemption in ac-
cordance with § 90.1004(b), and in ac-
cordance with subsection (b) of this
section;

(2) That the proposed test program
necessitates the granting of an exemp-
tion, in accordance with subsection (c)
of this section;

(3) That the proposed test program
exhibits reasonableness in scope, in ac-
cordance with subsection (d) of this
section; and

(4) That the proposed test program
exhibits a degree of control consonant
with the purpose of the program and
EPA’s monitoring requirements, in ac-
cordance with subsection (e) of this
section.

(b) With respect to the purpose of the
proposed test program, an appropriate
purpose would be research, investiga-
tions, studies, demonstrations, or
training, but not national security. A
concise statement of purpose is a re-
quired item of information.

(c) With respect to the necessity that
an exemption be granted, necessity
arises from an inability to achieve the
stated purpose in a practicable manner
without performing or causing to be
performed one or more of the prohib-
ited acts under § 90.1003. In appropriate
circumstances, time constraints may
be a sufficient basis for necessity, but
the cost of certification alone, in the
absence of extraordinary cir-
cumstances, is not a basis for neces-
sity.

(d) With respect to reasonableness, a
test program must exhibit a duration
of reasonable length and affect a rea-
sonable number of engines. In this re-
gard, required items of information in-
clude:

(1) An estimate of the program’s du-
ration; and

(2) The maximum number of nonroad
engines involved.

(e) With respect to control, the test
program must incorporate procedures
consistent with the purpose of the test
and be capable of affording EPA moni-

toring capability. As a minimum, re-
quired items of information include:

(1) The technical nature of the test;
(2) The site of the test;
(3) The duration and accumulated en-

gine operation associated with the test;
(4) The ownership arrangement with

regard to the engines involved in the
test;

(5) The intended final disposition of
the engines;

(6) The manner in which the engines
used in the test will be identified, and
that identification recorded, and made
available; and

(7) The means or procedure whereby
test results will be recorded.

(f) A manufacturer of new nonroad
engines may request a testing exemp-
tion to cover nonroad engines intended
for use in test programs planned or an-
ticipated over the course of a subse-
quent one-year period. Unless other-
wise required by the Director, Engine
Programs and Compliance Division, a
manufacturer requesting such an ex-
emption need only furnish the informa-
tion required by paragraphs (a)(1) and
(d)(2) of this section along with a de-
scription of the recordkeeping and con-
trol procedures that will be employed
to assure that the engines are used for
purposes consistent with § 90.1004(b).

[60 FR 34598, July 3, 1995, as amended at 64
FR 15252, Mar. 30, 1999]

§ 90.906 Manufacturer-owned exemp-
tion and precertification exemp-
tion.

(a) Any manufacturer owned nonroad
engine, as defined by § 90.902, is exempt
from § 90.1003, without application, if
the manufacturer complies with the
following terms and conditions:

(1) The manufacturer must establish,
maintain, and retain the following ade-
quately organized and indexed informa-
tion on each exempted engine:

(i) Engine identification number;
(ii) Use of the engine on exempt sta-

tus; and
(iii) Final disposition of any engine

removed from exempt status.
(2) The manufacturer must provide

right of entry and access to these
records to EPA authorized representa-
tives as required by § 90.506.

(3) Unless the requirement is waived
or an alternative procedure is approved
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by the Director, Engine Programs and
Compliance Division, the manufacturer
must permanently affix a label to each
nonroad engine on exempt status. This
label should:

(i) Be affixed in a readily visible por-
tion of the engine;

(ii) Be attached in such a manner
that it cannot be removed without de-
struction or defacement;

(iii) State in the English language
and in block letters and numerals of a
color that contrasts with the back-
ground of the label, the following infor-
mation:

(A) The label heading ‘‘Emission Con-
trol Information;’’

(B) Full corporate name and trade-
mark of manufacturer;

(C) Engine displacement, engine fam-
ily identification, and model year of
engine; or person or office to be con-
tacted for further information about
the engine;

(D) The statement ‘‘This nonroad en-
gine is exempt from the prohibitions of
40 CFR 90.1003.’’

(4) No provision of paragraph (a)(3) of
this section prevents a manufacturer
from including any other information
it desires on the label.

[60 FR 34598, July 3, 1995, as amended at 64
FR 15252, Mar. 30, 1999]

§ 90.907 Display exemption.
Where an uncertified nonroad engine

is a display engine to be used solely for
display purposes, will only be operated
incident and necessary to the display
purpose, and will not be sold unless an
applicable certificate of conformity has
been received or the engine has been fi-
nally admitted pursuant to subpart G
of this part, no request for exemption
of the engine is necessary.

§ 90.908 National security exemption.
(a)(1) Any nonroad engine, otherwise

subject to this part, which is used in a
vehicle or equipment that exhibits sub-
stantial features ordinarily associated
with military combat such as armor
and/or permanently affixed weaponry
and which will be owned and/or used by
an agency of the federal government
with responsibility for national de-
fense, will be considered exempt from
this part for purposes of national secu-

rity. No request for exemption is nec-
essary.

(2) Manufacturers may request a na-
tional security exemption for any
nonroad engine, otherwise subject to
this part, which does not meet the con-
ditions described in paragraph (a)(1) of
this section. A manufacturer request-
ing a national security exemption must
state the purpose for which the exemp-
tion is required and the request must
be endorsed by an agency of the federal
government charged with responsi-
bility for national defense.

(b) EPA will maintain a list of mod-
els of nonroad engines (and the vehicles
or equipment which use them) that
have been granted a national security
exemption under paragraph (a)(2) of
this section. This list will be available
to the public and may be obtained by
writing to the following address: Group
Manager, Engine Compliance Programs
Group, Engine Programs and Compli-
ance Division (6403J) Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460.

[61 FR 52102, Oct. 4, 1996]

§ 90.909 Export exemptions.
(a) A new nonroad engine intended

solely for export, and so labeled or
tagged on the outside of the container
and on the engine itself, is subject to
the provisions of § 90.1003, unless the
importing country has new nonroad en-
gine emission standards which differ
from EPA standards.

(b) For the purpose of paragraph (a)
of this section, a country having no
standards, whatsoever, is deemed to be
a country having emission standards
which differ from EPA standards.

(c) EPA will maintain a list of for-
eign countries that have in force
nonroad emission standards identical
to U.S. EPA standards and have so no-
tified EPA. This list may be obtained
by writing to the following address:
Group Manager, Engine Compliance
Programs Group, Engine Programs and
Compliance Division (6403–J), Environ-
mental Protection Agency, Wash-
ington, DC 20460. New nonroad engines
exported to such countries must com-
ply with U.S. EPA certification regula-
tions.

(d) It is a condition of any exemption
for the purpose of export under
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§ 90.1004(b) that such exemption be void
ab initio with respect to a new nonroad
engine intended solely for export if
such nonroad engine is sold, or offered
for sale, to an ultimate purchaser in
the United States for purposes other
than export.

[60 FR 34598, July 3, 1995, as amended at 64
FR 15252, Mar. 30, 1999]

§ 90.910 Granting of exemptions.
(a) If upon completion of the review

of an exemption request made pursuant
to § 90.905 or § 90.908, EPA determines it
is appropriate to grant such an exemp-
tion, a memorandum of exemption is to
be prepared and submitted to the per-
son requesting the exemption. The
memorandum is to set forth the basis
for the exemption, its scope, and such
terms and conditions as are deemed
necessary. Such terms and conditions
generally include, but are not limited
to, agreements by the applicant to con-
duct the exempt activity in the manner
described to EPA, create and maintain
adequate records accessible to EPA at
reasonable times, employ labels for the
exempt engines setting forth the na-
ture of the exemption, take appro-
priate measures to assure that the
terms of the exemption are met, and
advise EPA of the termination of the
activity and the ultimate disposition of
the engines.

(b) Any exemption granted pursuant
to paragraph (a) of this section is
deemed to cover any subject engine
only to the extent that the specified
terms and conditions are complied
with. A breach of any term or condi-
tion causes the exemption to be void ab
initio with respect to any engine. Con-
sequently, the causing or the per-
forming of an act prohibited under
§ 90.1003(a) (1) or (3), other than in
strict conformity with all terms and
conditions of this exemption, renders
the person to whom the exemption is
granted, and any other person to whom
the provisions of § 90.1003 are applica-
ble, liable to suit under sections 204
and 205 of the Act.

§ 90.911 Submission of exemption re-
quests.

Requests for exemption or further in-
formation concerning exemptions and/
or the exemption request review proce-

dure should be addressed to: Group
Manager, Engine Compliance Programs
Group, Engine Programs and Compli-
ance Division (6403J), Environmental
Protection Agency, Washington, DC
20460.

[64 FR 15252, Mar. 30, 1999]

§ 90.912 Treatment of confidential in-
formation.

The provisions for treatment of con-
fidential information described in § 90.4
apply to this subpart.

Subpart K—Prohibited Acts and
General Enforcement Provisions

§ 90.1001 Applicability.

The requirements of subpart K are
applicable to all nonroad engines and
vehicles subject to the provisions of
subpart A of part 90.

§ 90.1002 Definitions.

The definitions in subpart A of this
part apply to this subpart. All terms
not defined herein or in subpart A have
the meaning given them in the Act.

§ 90.1003 Prohibited acts.

(a) The following acts and the caus-
ing thereof are prohibited:

(1)(i) In the case of a manufacturer of
new nonroad engines or vehicles for
distribution in commerce, the sale, the
offering for sale, or the introduction,
or delivery for introduction, into com-
merce, of any new nonroad engine man-
ufactured after the applicable effective
date under this part unless such engine
is covered by a certificate of con-
formity issued (and in effect) under
regulations found in this part.

(ii) In the case of any person, except
as provided by regulation of the Ad-
ministrator, the importation into the
United States of any new nonroad en-
gine manufactured after the applicable
effective date under this part unless
such engine is covered by a certificate
of conformity issued (and in effect)
under regulations found in this part.

(2) (i) For a person to fail or refuse to
permit access to or copying of records
or to fail to make reports or provide in-
formation required under § 90.1004.
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