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TABLE 5—SAMPLING PLAN FOR CODE LETTER
‘‘C’’—Continued

[Sample inspection criteria]

Stage Pass No. Fail No.

5 0 (2)
6 0 6
7 1 7
8 2 7
9 2 8

10 3 9
11 3 9
12 4 10
13 4 10
14 5 11
15 5 11
16 6 12
17 6 12
18 7 13
19 7 13
20 8 14
21 8 14
22 9 15
23 10 15
24 10 16
25 11 16
26 11 17
27 12 17
28 12 18
29 13 18
30 13 19
31 14 19
32 14 20
33 15 20
34 15 21
35 16 21
36 16 22
37 17 22
38 18 23
39 18 23
40 19 24
41 19 24
42 20 25
43 20 25
44 21 26
45 21 27
46 22 27
47 22 27
48 23 27
49 23 27
50 26 27

1 Test sample passing not permitted at this stage.
2 Test sample failure not permitted at this stage.

TABLE 6—SAMPLING PLAN FOR CODE LETTER
‘‘D’’

[Sample inspection criteria]

Stage Pass No. Fail No.

1 (1) (2)
2 (1) (2)
3 (1) (2)
4 (1) (2)
5 0 (2)
6 0 6
7 1 7
8 2 8
9 2 8

10 3 9
11 3 9
12 4 10
13 4 10

TABLE 6—SAMPLING PLAN FOR CODE LETTER
‘‘D’’—Continued

[Sample inspection criteria]

Stage Pass No. Fail No.

14 5 11
15 5 11
16 6 12
17 6 12
18 7 13
19 7 13
20 8 14
21 8 14
22 9 15
23 9 15
24 10 16
25 11 16
26 11 17
27 12 17
28 12 18
29 13 19
30 13 19
31 14 20
32 14 20
33 15 21
34 15 21
35 16 22
36 16 22
37 17 23
38 17 23
39 18 24
40 18 24
41 19 25
42 19 26
43 20 26
44 21 27
45 21 27
46 22 28
47 22 28
48 23 29
49 23 29
50 24 30
51 24 30
52 25 31
53 25 31
54 26 32
55 26 32
56 27 33
57 27 33
58 28 33
59 28 33
60 32 33

1 Test sample passing not permitted at this stage.
2 Test sample failure not permitted at this stage.

Subpart H—Importation of
Nonconforming Marine Engines

§ 91.701 Applicability.
(a) Except where otherwise indicated,

this subpart is applicable to marine SI
engines for which the Administrator
has promulgated regulations under this
part prescribing emission standards,
including engines incorporated into
marine vessels or equipment, that are
offered for importation or imported
into the United States, but which en-
gines, at the time of importation or

VerDate 06<OCT>99 08:01 Oct 07, 1999 Jkt 183150 PO 00000 Frm 00371 Fmt 8010 Sfmt 8002 Y:\SGML\183150T.XXX pfrm02 PsN: 183150T



372

40 CFR Ch. I (7–1–99 Edition)§ 91.702

being offered for importation are not
covered by certificates of conformity
issued under section 213 and section
206(a) of the Clean Air Act as amended
(that is, which are nonconforming ma-
rine engines as defined in § 91.702), and
this part. Compliance with regulations
under this subpart does not relieve any
person or entity from compliance with
other applicable provisions of the
Clean Air Act.

(b) Regulations prescribing further
procedures for the importation of ma-
rine SI engines and marine vessels or
equipment into the customs territory
of the United States, as defined in 19
U.S.C. 1202, are set forth in U.S. Cus-
toms Service regulations.

§ 91.702 Definitions.

The definitions in subpart A of this
part apply to this subpart. The fol-
lowing definitions also apply to this
subpart.

Certificate of conformity. The docu-
ment issued by the Administrator
under section 213 and section 206(a) of
the Act.

Nonconforming marine engine. A ma-
rine SI engine which is not covered by
a certificate of conformity prior to im-
portation or being offered for importa-
tion (or for which such coverage has
not been adequately demonstrated to
EPA). Also, a marine SI engine which
was originally covered by a certificate
of conformity, but subsequently al-
tered or modified such that it is no
longer in a certified configuration.

Original engine manufacturer (OEM).
The entity which originally manufac-
tured the marine engine.

United States. United States includes
the customs territory of the United
States as defined in 19 U.S.C. 1202, and
the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

§ 91.703 Admission.

(a) A nonconforming marine SI en-
gine offered for importation may only
be imported into the United States
under § 91.704, provided that an exemp-
tion or exclusion is granted by the Ad-
ministrator. Final admission shall not
be granted unless the marine SI engine
is exempted or excluded under § 91.704.

(b) In order to obtain admission the
importer must submit to the Adminis-
trator a written request for approval
containing the following:

(1) Identification of the importer of
the marine SI engine and the import-
er’s address, telephone number, and
taxpayer identification number;

(2) Identification of the marine SI en-
gine owner, the owner’s address, tele-
phone number, and taxpayer identifica-
tion number;

(3) Identification of the marine SI en-
gine including make, model, identifica-
tion number, and original production
year;

(4) Information indicating under
what provision of these regulations the
marine SI engine is to be imported;

(5) Identification of the place(s)
where the subject marine SI engine is
to be stored;

(6) Authorization for EPA enforce-
ment officers to conduct inspections or
testing otherwise permitted by the Act
or regulations thereunder; and

(7) Such other information as is
deemed necessary by the Adminis-
trator.

§ 91.704 Exemptions and exclusions.

(a) Individuals and businesses are eli-
gible to import nonconforming marine
SI engines into the United States only
under the provisions of this section.

(b) Notwithstanding other require-
ments of this subpart, a nonconforming
marine SI engine entitled to one of the
temporary exemptions of this para-
graph may be conditionally admitted
into the United States if prior written
approval for the conditional admission
is obtained from the Administrator.
Conditional admission must be under
bond. The Administrator may request
that the U.S. Customs Service require
a specific bond amount to ensure com-
pliance with the requirements of the
Act and this subpart. A written request
for approval from the Administrator
must contain the identification re-
quired in § 91.703(b) and information
that demonstrates that the importer is
entitled to the exemption. Noncompli-
ance with provisions of this section
may result in the forfeiture of the total
amount of the bond or exportation of
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the marine engine. The following tem-
porary exemptions are permitted by
this paragraph:

(1) Exemption for repairs or alterations.
Upon written approval by EPA, a per-
son may conditionally import under
bond a nonconforming marine SI en-
gine solely for purpose of repair(s) or
alteration(s). The marine SI engines
may not be operated in the United
States other than for the sole purpose
of repair or alteration. It may not be
sold or leased in the United States and
must be exported upon completion of
the repair(s) or alteration(s).

(2) Testing exemption. A noncon-
forming test marine SI engine may be
conditionally imported under bond by a
person subject to the requirements of
§ 91.1005. A test marine SI engine may
be operated in the United States pro-
vided that the operation is an integral
part of the test. This exemption is lim-
ited to a period not exceeding one year
from the date of importation unless a
request is made by the appropriate im-
porter, and subsequently granted by
EPA, concerning the marine engine in
accordance with § 91.1005(f) for a subse-
quent one-year period.

(3) Display exemptions. (i) A noncon-
forming marine engine intended solely
for display may be conditionally im-
ported under bond subject to the re-
quirements of § 91.1007.

(ii) A display marine engine may be
imported by any person for purposes
related to a business or the public in-
terest. Such purposes do not include
collections normally inaccessible or
unavailable to the public on a daily
basis, display of a marine engine at a
dealership, private use, or other pur-
pose that the Administrator deter-
mines is not appropriate for display ex-
emptions. A display marine engine may
not be sold or leased in the United
States and may not be operated in the
United States except for the operation
incident and necessary to the display
purpose.

(iii) A temporary display exemption
is granted for 12 months or for the du-
ration of the display purpose, which-
ever is shorter. Extensions of up to 12
months each are available upon ap-
proval by the Administrator. In no cir-
cumstances, however, may the total
period of exemption exceed 36 months.

(c) Notwithstanding any other re-
quirement of this subpart, a marine SI
engine may be finally admitted into
the United States under this paragraph
if prior written approval for such final
admission is obtained from the Admin-
istrator. A request for approval is to
contain the identification information
required in § 91.703(b) (except for
§ 91.703(b)(5)) and information that dem-
onstrates that the importer is entitled
to the exemption. The following ex-
emptions are permitted by this para-
graph:

(1) National security exemption. A non-
conforming marine engine may be im-
ported under the national security ex-
emption found at § 91.1008.

(2) Exemption for marine engines iden-
tical to United States certified versions. (i)
Any person (including businesses) is el-
igible for importing a nonconforming
marine SI engine into the United
States under the provisions of this
paragraph. An exemption will be grant-
ed if the applicant demonstrates to the
satisfaction of the Administrator that
the marine engine:

(A) Is owned by the importer;
(B) Is not offered for importation for

the purpose of resale; and
(C) Is proven to be identical, in all

material respects, to a marine SI en-
gine of the same or later model year
certified by the Original Engine Manu-
facturer for sale in the United States
or is proven to have been modified to
be identical, in all material respects,
to a marine engine of the same or later
model year certified by the OEM for
sale in the United States according to
complete written instructions provided
by the OEM’s United States represent-
ative, or his/her designee.

(ii) Proof of conformity.
(A) Documentation submitted pursu-

ant to this section for the purpose of
proving conformity of individual ma-
rine engines is to contain sufficiently
organized data or evidence dem-
onstrating that the marine engine
identified pursuant to § 91.703(b) is iden-
tical, in all material respects, to a ma-
rine engine identified in an OEM’s ap-
plication for certification.

(B) If the documentation does not
contain all the information required by
this part, or is not sufficiently orga-
nized, EPA will notify the importer of
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any areas of inadequacy and that the
documentation will not receive further
consideration until the required infor-
mation or organization is provided.

(C) If EPA determines that the docu-
mentation does not clearly or suffi-
ciently demonstrate that a marine en-
gine is eligible for importation under
this paragraph, EPA will notify the im-
porter in writing.

(D) If EPA determines that the docu-
mentation clearly and sufficiently
demonstrates that a marine engine is
eligible for importation under this
paragraph, EPA will grant approval for
final admission in writing.

(d) Foreign diplomatic and military
personnel may conditionally import a
nonconforming marine engine without
bond. At the time of conditional admis-
sion, the importer must submit to the
Administrator the written report re-
quired in § 91.703(b) (except for informa-
tion required by § 91.703(b)(5)) and a
statement from the U.S. Department of
State confirming qualification for this
exemption. Foreign military personnel
may, in lieu of a statement from the
U.S. Department of State, submit to
the Administrator a copy of their or-
ders for duty in the United States. The
marine SI engine may not be sold or
leased in the United States and must
be exported if the individual’s diplo-
matic status or the foreign military or-
ders for duty in the U.S. are no longer
applicable, as determined by the De-
partment of State, unless subsequently
brought into conformity with U.S.
emission requirements in accordance
with § 91.704(c)(2).

(e) Competition exclusion. A noncon-
forming marine engine may be condi-
tionally imported by any person pro-
vided the importer demonstrates to the
Administrator that the marine engine
is used to propel a marine vessel used
solely for competition and obtains
prior written approval from the Admin-
istrator. A nonconforming engine im-
ported pursuant to this paragraph may
not be operated in the United States
except for that operation incident and
necessary for the competition purpose,
unless subsequently brought into con-
formity with United States emission
requirements in accordance with
§ 91.704(c)(2).

(f) An application for exemption and
exclusion provided for in paragraphs
(b), (c), and (e) of this section shall be
mailed to: U.S. Environmental Protec-
tion Agency, Office of Mobile Sources,
Engine Programs & Compliance Divi-
sion (6403–J), 401 M Street, SW., Wash-
ington, DC 20460, Attention: Imports.

§ 91.705 Prohibited acts; penalties.

(a) The importation of a marine SI
engine, including a marine engine in-
corporated into marine vessels or
equipment, which is not covered by a
certificate of conformity other than in
accordance with this subpart and the
entry regulations of the U.S. Customs
Service is prohibited. Failure to com-
ply with this section is a violation of
§ 91.1103(a)(1) and section 213(d) of the
Act.

(b) Unless otherwise permitted by
this subpart, during a period of condi-
tional admission, the importer of a ma-
rine engine may not:

(1) Register, license, or operate the
marine engine in the United States;

(2) Sell or lease or offer the marine
engine for sale or lease;

(c) A marine SI engine conditionally
admitted pursuant to § 91.704 (b), (d) or
(e) and not granted final admission by
the end of the period of conditional ad-
mission, or within such additional time
as the Administrator and the U.S. Cus-
toms Service may allow, is deemed to
be unlawfully imported into the United
States in violation of § 91.1103(a)(1), sec-
tion 213(d) and section 203 of the Act,
unless the marine engine has been de-
livered to the U.S. Customs Service for
export or other disposition under appli-
cable Customs laws and regulations. A
marine SI engine not so delivered is
subject to seizure by the U.S. Customs
Service.

(d) An importer who violates
§ 91.1103(a)(1), section 213(d) and section
203 of the Act is subject to a civil pen-
alty under § 91.1106 and section 205 of
the Act of not more than $25,000 for
each marine engine subject to the vio-
lation. In addition to the penalty pro-
vided in the Act, where applicable, a
person or entity who imports an engine
under the exemption provisions of
§ 91.704(b) and, who fails to deliver the
marine engine to the U.S. Customs
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Service by the end of the period of con-
ditional admission is liable for liq-
uidated damages in the amount of the
bond required by applicable Customs
laws and regulations.

§ 91.706 Treatment of confidential in-
formation.

The provisions for treatment of con-
fidential information as described in
§ 91.7 apply.

Subpart I—In-Use Testing and
Recall Regulations

§ 91.801 Applicability.
The requirements of subpart I are ap-

plicable to all marine SI engines sub-
ject to the provisions of subpart A of
part 91.

(a) Marine engines subject to provi-
sions of subpart B of this part are sub-
ject to recall regulations specified in 40
CFR part 85, subpart S, except for the
items set forth in this subsection.

(b) Reference to section 214 of the
Clean Air Act in 40 CFR 85.1801(a) does
not apply. Reference to section 216 of
the Clean Air Act does apply.

(c) Reference to section 202 of the Act
in 40 CFR 85.1802(a) does not apply. Ref-
erence to section 213 of the Act does
apply.

(d) Reference to ‘‘family particulate
emission limits as defined in Part 86
promulgated under section 202 of the
Act’’ in 40 CFR 85.1803(a) and
85.1805(a)(1) does not apply. Family
emission limits as defined in 40 CFR
part 89 promulgated under section 213
of the Act does apply.

(e) Add the following paragraph to 40
CFR 85.1805 (a)(9): A telephone number
provided by the manufacturer, which
may be used to report difficulty in ob-
taining recall repairs.

(f) The requirements of the Manufac-
turer In-use testing program set forth
in §§ 91.803 through 91.805 are waived for
existing technology OB/PWC as defined
in § 91.3 through model year 2003.

(1) The Administrator has the discre-
tion to waive the requirements of the
Manufacturer In-use testing program
set forth in sections 91.803 through
91.805 for existing technology OB/PWC
for a specific engine family up to model
year 2005 if, upon the request of the
manufacturer, the Administrator de-

termines that the engine family will be
phased out of U.S. production by model
year 2005. As a condition to receiving
such a waiver for either model year
2004 or 2005 or both, the manufacturer
must discontinue U.S. production ac-
cording to the schedule upon which the
Administrator based the waiver. Fail-
ure to do so by the manufacturer will
void ab initio the certificate of con-
formity.

(2) A manufacturer request under
paragraph (f)(1) of this section must be
in writing and must apply to a specific
engine family. The request must iden-
tify the engine family designation, the
schedule for phasing the engine family
out of U.S. production, and any other
information the Administrator may re-
quire.

§ 91.802 Definitions.
(a) For the purposes of this subpart,

except as otherwise provided, the defi-
nitions in subpart A of this part apply
to this subpart.

(b) The definitions of 40 CFR Part 85,
subpart S, § 85.1801 also apply to this
Part.

§ 91.803 Manufacturer in-use testing
program.

(a) EPA shall annually identify en-
gine families and those configurations
within families which the manufac-
turer must then subject to in-use test-
ing as described below. For each model
year, EPA may identify a number of
engine families that is no greater than
twenty-five percent of the number of
engine families to which this subpart is
applicable produced in that model
year.

(b) For each engine family identified
by EPA, engine manufacturers shall
perform emission testing of an appro-
priate sample of in-use engines from
each engine family. Manufacturers
shall submit data from this in-use test-
ing to EPA.

(c) Number of engines to be tested. An
engine manufacturer shall test in-use
engines from each engine family iden-
tified by EPA. Engines to be tested
shall have accumulated between half
and three-quarters of the family’s use-
ful life. The number of engines to be
tested by a manufacturer will be deter-
mined by the following method:
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