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(d)(1) The Presiding Officer, upon the
request of any party, or in his/her dis-
cretion, may arrange for a prehearing
conference at a time and place speci-
fied by him/her to consider the fol-
lowing:

(i) Simplification of the issues;
(ii) Stipulations, admissions of fact,

and the introduction of documents;
(iii) Limitation of the number of ex-

pert witnesses;
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute;

(v) Such other matters as may aid in
the disposition of the hearing, includ-
ing such additional tests as may be
agreed upon by the parties.

(2) The results of the conference shall
be reduced to writing by the Presiding
Officer and made part of the record.

(e)(1) Hearings shall be conducted by
the Presiding Officer in an informal
but orderly and expeditious manner.
The parties may offer oral or written
evidence, subject to the exclusion by
the Presiding Officer of irrelevant, im-
material and repetitious evidence.

(2) Witnesses will not be required to
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements
may be subject to the provisions of 18
U.S.C. 1001 which imposes penalties for
knowingly making false statements or
representations, or using false docu-
ments in any matter within the juris-
diction of any department or agency of
the United States.

(3) Any witness may be examined or
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives.

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter.

(5) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearings shall, upon a
showing satisfactory to the Presiding
Officer of their authenticity, rel-
evancy, and materiality, be received in
evidence and shall constitute a part of
the record.

(6) Oral argument may be permitted
in the discretion of the Presiding Offi-
cer and shall be reported as part of the

record unless otherwise ordered by
him/her.

(f)(1) The Presiding Officer shall
make an initial decision which shall
include written findings and conclu-
sions and the reasons or basis therefor
on all the material issues of fact, law,
or discretion presented on the record.
The findings, conclusions, and written
decision shall be provided to the par-
ties and made a part of the record. The
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion
for review by the Administrator within
30 days of the date the initial decision
was filed.

(2) On appeal from or review of the
initial decision the Administrator shall
have all the powers which he/she would
have in making the initial decision in-
cluding the discretion to require or
allow briefs, oral argument, the taking
of additional evidence or the remand-
ing to the Presiding Officer for addi-
tional proceedings. The decision by the
Administrator shall include written
findings and conclusions and the rea-
sons or basis therefor on all the mate-
rial issues of fact, law, or discretion
presented on the appeal or considered
in the review.

EFFECTIVE DATE NOTE: At 63 FR 19053, Apr.
16, 1998, § 92.216 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart D—Certification Aver-
aging, Banking, and Trading
Provisions

§ 92.301 Applicability.

Locomotive engine families subject
to the provisions of subpart A of this
part are eligible to participate in the
certification averaging, banking, and
trading program described in this sub-
part. The provisions of this subpart
apply to manufacturers and remanufac-
turers of new locomotives and new lo-
comotive engines manufactured or re-
manufactured in the 1999 model year or
later.
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§ 92.302 Definitions.

The definitions of subpart A of this
part apply to this subpart. The fol-
lowing definitions also apply.

Applicable standard means a standard
that would have otherwise been appli-
cable had the locomotive or locomotive
engine not been certified under this
subpart to an FEL different than that
standard.

Broker means any entity that facili-
tates a trade between a buyer and sell-
er.

Buyer means the entity that receives
credits as a result of trade or transfer.

Reserved credits means credits that
have been generated but have not yet
been reviewed by EPA or used to dem-
onstrate compliance under the aver-
aging provisions of this subpart.

Seller means the entity that provides
credits during a trade or transfer.

Transfer means to convey control of
credits generated from an individual
locomotive to the purchaser, owner or
operator of the locomotive at the time
of manufacture or remanufacture; or to
convey control of previously generated
credits from the purchaser, owner or
operator of an individual locomotive to
the manufacturer or remanufacturer at
the time of manufacture or remanufac-
ture.

§ 92.303 General provisions.
(a) Participation in the averaging,

banking and trading program is vol-
untary. A manufacturer or remanufac-
turer may choose to involve some or
all of its families in any or all aspects
of the program.

(b) An engine family is eligible to
participate in the certification aver-
aging, banking, and trading program
for NOX and PM emissions if it is sub-
ject to regulation under this part with
certain exceptions specified in para-
graph (c) of this section. No averaging,
banking and trading program is avail-
able for meeting the HC, CO, or smoke
emission standards of this part.

(c) Locomotives and locomotive en-
gines may not participate in the cer-
tification averaging, banking, and
trading program if they are exported.
Only locomotive and locomotive en-
gines certified under this part are eligi-
ble for inclusion in this certification

averaging, banking, and trading pro-
gram.

(d) Averaging involves the generation
of credits by a manufacturer or re-
manufacturer for use by that same
manufacturer or remanufacturer in the
same calendar year. A manufacturer or
remanufacturer may use averaging
during certification to offset an emis-
sion exceedance of an engine family
caused by an FEL above the applicable
emission standard, subject to the pro-
visions of this subpart.

(e) Banking involves the generation
of credits by a manufacturer or re-
manufacturer in a given calendar year
for use in a subsequent model year. A
manufacturer or remanufacturer may
bank actual credits only after the end
of the calendar year and after EPA has
reviewed the manufacturer’s or re-
manufacturer’s end-of-year reports.
During the calendar year and before
submittal of the end-of-year report,
credits originally designated in the
certification process for banking will
be considered reserved and may be re-
designated for trading or averaging in
the end-of-year report. Credits declared
for banking from the previous calendar
year that have not been reviewed by
EPA may be used in averaging or trad-
ing transactions. However, such credits
may be revoked at a later time fol-
lowing EPA review of the end-of-year
report or any subsequent audit actions.

(f) Trading involves the sale of
banked credits for use in certification
of new locomotives and new locomotive
engines under this part. Only banked
credits may be traded; reserved credits
may not be traded.

(g) Credit transfer involves the con-
veying of control over credits, as de-
fined in § 92.302. Transferred credits can
be used in averaging or in subsequent
transfers. Transferred credits may also
be reserved for later banking. Trans-
ferred credits may not be traded unless
they have been previously banked.

§ 92.304 Compliance requirements.

(a) Manufacturers or remanufactur-
ers wishing to participate in certifi-
cation averaging, banking and trading
programs shall select a FEL for each
engine family they wish to include.
The level of the FEL shall be selected
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by the manufacturer or remanufac-
turer, subject to the upper limits de-
scribed in paragraph (k) of this section.
An engine family certified to an FEL is
subject to all provisions specified in
this part, except that the applicable
FEL replaces the applicable NOX and
PM emission standard for the family
participating in the averaging, bank-
ing, and trading program.

(b) A manufacturer or remanufac-
turer may certify one or more engine
families at FELs above or below the
applicable emission standard, provided
the summation of the manufacturer’s
or remanufacturer’s projected balance
of all credit transactions in a given cal-
endar year is greater than or equal to
zero, as calculated for each family
under § 92.305 and reported under
§ 92.309.

(c) Manufacturers and remanufactur-
ers certifying engine families with
FELs exceeding the applicable emis-
sion standard shall obtain emission
credits in amounts sufficient to address
the shortfall. Credits may be obtained
from averaging, banking, trading or
transfer, subject to the restrictions de-
scribed in this subpart.

(d) Manufacturers and remanufactur-
ers certifying engine families with
FELs below the applicable emission
standard may generate emission cred-
its to average, bank, trade, or transfer,
or a combination thereof.

(e) Credits may only be used for cer-
tification; they may not be used to
remedy a violation of the FEL deter-
mined by production line or in-use
testing. Credits may be used to allow
subsequent production of engines for
an engine family failing production
line testing if the manufacturer elects
to recertify to a higher FEL

(f) If an FEL is changed after initial
certification in any given model year,
the manufacturer/remanufacturer must
conduct production line testing to
verify that the emission levels are
achieved.

(g) Manufacturers and remanufactur-
ers participating in the averaging,
banking and trading program must
demonstrate compliance with the ap-
plicable emission standards at the end
of the model year. Manufacturers and
remanufacturers that have certified en-
gine families to FELs above the appli-

cable emission standards and do not
have sufficient emission credits to off-
set the difference between the emission
standard and the FEL for such engine
family(ies) will be in violation of the
conditions of the certificate of con-
formity for such engine family(ies).
The certificates of conformity may be
voided ab initio for those engine fami-
lies.

(h) In the event of a negative credit
balance resulting from a credit trade or
transfer, both the buyer(s) and the sell-
er(s) are liable, except in cases involv-
ing fraud. Certificates of all engine
families participating in a negative
trade may be voided ab initio.

(1) Where a buyer of credits is not re-
sponsible for causing the negative cred-
it balance, it is only liable to supply
additional credits equivalent to any
amount of invalid credits that it used.

(2) Credit holders responsible for the
credit shortfall may be subject to the
requirements of § 92.309(g)(3).

(i) Averaging sets. This subpart in-
cludes separate programs for compli-
ance with each type of cycle-weighted
standards in § 92.8 (i.e., line-haul and
switch). Credits generated over the
line-haul duty-cycle may not be used
for compliance with the switch duty-
cycle, and credits generated over the
switch duty-cycle may not be used for
compliance with the line-haul duty-
cycle.

(j) Cross tier credit exchanges. Cross
tier credit exchanges for NOX and PM
emission credits may be exchanged be-
tween and among Tier 0, Tier 1, and
Tier 2 engine families with the fol-
lowing exceptions:

(1) For 2005 and 2006 model year fresh-
ly manufactured locomotives, manu-
facturers may use PM credits for all of
their freshly manufactured engine fam-
ilies. Manufacturers may use NOX cred-
its only for engine families that are
projected to represent 75 percent or
less of their total projected annual pro-
duction of freshly manufactured loco-
motives. The remainder must comply
with the Tier 2 NOX emission standards
without the use of credits.

(2) For 2007 and later model year
freshly manufactured locomotives,
manufacturers may use PM credits for
all of their freshly manufactured en-
gine families. Manufacturers may use
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NOX credits only for engine families
that are projected to represent 50 per-
cent or less of their total projected an-
nual production of freshly manufac-
tured locomotives. The remainder must
comply with the Tier 2 NOX emission
standards without the use of credits.

(3) Credits generated from remanu-
factured locomotives prior to January
1, 2002 and which are banked may only
be used for compliance with the Tier 1
or later emission standards.

(k) Upper limits. The FELs for NOX

and PM for new locomotives and new
locomotive engines certified to the
Tier 1 and Tier 2 standards may not ex-
ceed the following values:

(1) Tier 1: the Tier 0 standards.
(2) Tier 2: the Tier 1 standards, ex-

cept as noted in paragraph (j) of this
section.

(l) Credit life shall be unlimited.
(m) Credits may be generated by any

certifying manufacturer or remanufac-
turer and may be held by any of the
following entities:

(1) Locomotive or locomotive engine
manufacturers;

(2) Locomotive or locomotive engine
remanufacturers;

(3) Locomotive or locomotive engine
owners;

(4) Locomotive or locomotive engine
operators; or

(5) Other entities after notification
to EPA.

(n)(1) All locomotives that are cer-
tified to an FEL that is different from
the emission standard that would oth-
erwise apply to the locomotive or loco-
motive engine are required to comply
with that FEL for the remainder of
their service lives, except as allowed by
§ 92.9(a)(4)(iii) and this subpart.

(2) Manufacturers shall notify the
purchaser of any locomotive engine
that is certified to an FEL that is dif-
ferent from the emission standard that
would otherwise apply that the loco-
motive or locomotive engine is re-
quired to comply with that FEL for the
remainder of its service life.

(3) Remanufacturers shall notify the
owner of any locomotive or locomotive
engine that is certified to an FEL that
is different from the emission standard
that would otherwise apply that the lo-
comotive (or the locomotive in which
the engine is used) is required to com-

ply with that FEL for the remainder of
its service life.

§ 92.305 Credit generation and use cal-
culation.

(a) For each participating engine
family, NOX and PM emission credits
(positive or negative) are to be cal-
culated according to the following
equation and rounded in accordance
with ASTM E29–93a, to the nearest
Megagram (Mg). Consistent units are
to be used throughout the calculation.

(1) When useful life is expressed in
terms of megawatt-hrs:

Credits for each engine family are
calculated as: Emission credits=(Std ¥
FEL) × (UL) × (Production) × (Fp) ×
(10¥3 kW-Mg/MW-g).

(2) Where:
(i) Std=the applicable locomotive and

locomotive engine NOX and/or PM
emission standard in grams per kilo-
watt-hour (exceptions: Std=0.43 g/kW-
hr, for Tier 0 and Tier 1 PM line-haul
credits; Std=0.59 g/kW-hr, for Tier 0 and
Tier 1 PM switch credits; and
Std=previous FEL in g/kW-hr, for loco-
motives that were certified to an FEL
other than the standard during the pre-
vious useful life).

(ii) FEL=the family emission limit
for the engine family in grams per kil-
owatt-hour. For Tier 1 and Tier 2 en-
gine families, the FEL may not exceed
the limit established in § 92.304(k) for
each pollutant.

(iii) UL=the sales weighted average
useful life in megawatt-hours, based on
the sales weighted average horsepower
of the engine family (or the subset of
the engine family for which credits are
being calculated), as specified in the
application for certification.

(iv) Production=the number of loco-
motives or locomotive engines partici-
pating in the averaging, banking, and
trading program within the given en-
gine family during the calendar year
(or the number of locomotives or loco-
motive engines in the subset of the en-
gine family for which credits are being
calculated). Quarterly production pro-
jections are used for initial certifi-
cation. Actual applicable production/
sales volumes are used for end-of-year
compliance determination.

(v) Fp=the proration factor as deter-
mined in paragraph (c) of this section.
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(b) When useful life is expressed in
terms of miles or years, the useful life
in terms of megawatt hours (UL) shall
be calculated by dividing the useful life
in miles by 100,000, and multiplying by
the sales weighted average horsepower
of the engine family. Credits are cal-
culated using this UL value in the
equations of paragraph (a) of this sec-
tion.

(c) The proration factor is an esti-
mate of the fraction of a locomotive’s
service life that remains as a function
of age.

(1) The locomotive’s age is the length
of time in years from the date of origi-
nal manufacture to the date at which
the remanufacture (for which credits
are being calculated) is completed,
rounded to the next higher year.

(2) The proration factors for ages 1
through 32 are specified in Table D305–
1 of this section. For locomotives or lo-
comotive engines more than 32 years
old, the proration factor for 32 year old
locomotives shall be used.

(3) For replacement or repower en-
gines, the proration factor is based on
the age of the locomotive chassis, not
the age of the engine.

TABLE TO § 92.305

TABLE D305–1—PRORATION FACTOR

Age Fp Age Fp

1 ................................................. 0.964 17 0.452
2 ................................................. 0.929 18 0.429
3 ................................................. 0.893 19 0.405
4 ................................................. 0.857 20 0.381
5 ................................................. 0.821 21 0.357
6 ................................................. 0.786 22 0.333
7 ................................................. 0.750 23 0.310
8 ................................................. 0.714 24 0.286
9 ................................................. 0.679 25 0.268
10 ............................................... 0.643 26 0.250
11 ............................................... 0.607 27 0.232
12 ............................................... 0.571 28 0.214
13 ............................................... 0.548 29 0.196
14 ............................................... 0.524 30 0.179
15 ............................................... 0.500 31 0.161
16 ............................................... 0.476 32 0.143

§ 92.306 Certification.
(a) In the application for certifi-

cation a manufacturer or remanufac-
turer must:

(1) Declare its intent to include spe-
cific engine families in the averaging,
banking, and/or trading programs. Sep-
arate declarations are required for each
program (line-haul and switch) and for
each pollutant (NOX and PM).

(2) Declare duty-cycle FELs for each
engine family participating in certifi-
cation averaging, banking, and/or trad-
ing.

(i) The FELs must be to the same
number of significant digits as the
emission standard.

(ii) In no case may the FEL exceed
the upper limit prescribed in § 92.304(k).

(3) Conduct and submit detailed cal-
culations of projected emission credits
(positive or negative) based on quar-
terly production projections for each
participating family and for each pol-
lutant, using the applicable equation in
§ 92.305 and the applicable values of the
terms in the equation for the specific
family.

(i) If the engine family is projected to
have negative emission credits, state
specifically the source (manufacturer/
engine family, remanufacturer/engine
family, or transfer) of the credits nec-
essary to offset the credit deficit ac-
cording to quarterly projected produc-
tion.

(ii) If the engine family is projected
to generate credits, state specifically
where the quarterly projected credits
will be applied (manufacturer/engine
family or remanufacturer/engine fam-
ily, reserved or transfer).

(4) Submit a statement that the loco-
motives or locomotive engines for
which certification is requested will
not, to the best of the manufacturer’s
or remanufacturer’s belief, cause the
manufacturer or remanufacturer to
have a negative credit balance when all
credits are calculated for all the manu-
facturer’s or remanufacturer’s engine
families participating in the averaging,
banking, and trading program.

(b) Based on this information, each
manufacturer’s certification applica-
tion must demonstrate:

(1) That at the end of model year pro-
duction, each engine family has a net
emissions balance equal to or greater
than zero for any pollutant and pro-
gram for which participation in certifi-
cation under averaging, banking, and/
or trading is being sought. The equa-
tion in section § 92.305 shall be used in
this calculation for each engine family.

(2) That the manufacturer or re-
manufacturer will obtain sufficient
credits to be used to comply with the
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emission standard for any engine fam-
ily with an FEL that exceeds the appli-
cable emission standard, or where cred-
its will be applied if the FEL is less
than the emission standard. In cases
where credits are being obtained, for
each engine family involved the manu-
facturer or remanufacturer must iden-
tify specifically the source of the cred-
its being used (manufacturer/engine
family, or remanufacturer/engine fam-
ily, or transfer). All such reports shall
include all credits involved in certifi-
cation averaging, banking, or trading.

(3) In cases where credits are being
generated/supplied, each engine family
must indicate specifically the des-
ignated use of the credits involved
(manufacturer/remanufacturer and en-
gine family, reserved or transfer). All
such reports shall include all credits
involved in certification averaging,
banking, or trading.

(c) Manufacturers and remanufactur-
ers must monitor projected versus ac-
tual production throughout the model
year to ensure that compliance with
emission standards is achieved at the
end of the model year.

(d) At the end of the model year, the
manufacturer or remanufacturer must
provide the end-of-year reports re-
quired under § 92.309.

(1) Projected credits based on the in-
formation supplied in the certification
application may be used to obtain a
certificate of conformity. However, any
such projected credits must be vali-
dated based on review of the end of
model year reports and may be revoked
at a later time based on follow-up au-
dits or any other verification measure
deemed appropriate by the Adminis-
trator.

(2) Compliance for engine families
using averaging, banking, or trading
will be determined at the end of the
model year. Manufacturers and re-
manufacturers that have certified en-
gine families with credit balances for
NOX and/or PM that do not equal or ex-
ceed zero shall be in violation of the
conditions of the certificate of con-
formity for such engine families. The
certificate of conformity may be void-
ed ab initio for those engine families.

(e) Other conditions of certification.
(1) All certificates issued are condi-

tional upon compliance by the manu-

facturer or remanufacturer with the
provisions of this subpart both during
and after the calendar year of produc-
tion.

(2) Failure to comply with all provi-
sions of this subpart will be considered
to be a failure to satisfy the conditions
upon which the certificate was issued,
and the certificate may be deemed void
ab initio.

(3) The manufacturer or remanufac-
turer (as applicable) bears the burden
of establishing to the satisfaction of
the Administrator that the conditions
upon which the certificate was issued
were satisfied or waived.

§ 92.307 Labeling.
For all locomotives and locomotive

engines included in the certification
averaging, banking, and trading pro-
gram, the FEL to which the locomotive
or locomotive engine is certified must
be included on the label required in
§ 92.212. This label must include the no-
tification specified in § 92.304(n).

§ 92.308 Maintenance of records.
(a) The manufacturer or remanufac-

turer of any locomotive or locomotive
engine that is certified under the aver-
aging, banking, and trading program
must establish, maintain, and retain
the following adequately organized and
indexed records for each such loco-
motive or locomotive engine produced:

(1) EPA engine family and configura-
tion;

(2) Engine identification number;
(3) Engine calendar year and build

date;
(4) Rated horsepower;
(5) Purchaser and destination or

owner; and
(6) Assembly plant.
(b) The manufacturer or remanufac-

turer of any engine family that is cer-
tified under the averaging, banking,
and trading program must establish,
maintain, and retain the following ade-
quately organized and indexed records
for each such family:

(1) Model year and EPA engine fam-
ily;

(2) Family Emission Limit (FEL);
(3) Rated horsepower for each con-

figuration;
(4) Projected applicable production/

sales volume for the calendar year;
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(5) Actual applicable production/sales
volume for the calendar year; and

(6) Useful life.
(c) Any manufacturer or remanufac-

turer producing an engine family par-
ticipating in trading or transfer of
credits must maintain the following
records on a quarterly basis for each
engine family in the trading program:

(1) The model year and engine family;
(2) The actual quarterly and cumu-

lative applicable production/sales vol-
ume;

(3) The values required to calculate
credits as given in § 92.305;

(4) The resulting type and number of
credits generated/required;

(5) How and where credit surpluses
are dispersed; and

(6) How and through what means
credit deficits are met.

(d) The manufacturer or remanufac-
turer must retain all records required
to be maintained under this section for
a period of 8 years from the due date
for the end-of-calendar year report.
Records may be retained as hard copy
or reduced to microfilm, ADP disk-
ettes, and so forth, depending on the
manufacturer’s or remanufacturer’s
record retention procedure; provided,
that in every case all information con-
tained in the hard copy is retained.

(e) Nothing in this section limits the
Administrator’s discretion in requiring
the manufacturer or remanufacturer to
retain additional records or submit in-
formation not specifically required by
this section.

(f) Pursuant to a request made by the
Administrator, the manufacturer or re-
manufacturer must submit to the Ad-
ministrator the information that the
manufacturer or remanufacturer is re-
quired to retain.

(g) EPA may void ab initio a certifi-
cate of conformity for an engine family
for which the manufacturer or remanu-
facturer fails to retain the records re-
quired in this section or to provide
such information to the Administrator
upon request.

EFFECTIVE DATE NOTE: At 63 FR 19056, Apr.
16, 1998, § 92.308 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§ 92.309 Reports.

(a) Manufacturer or remanufacturers
must submit the certification informa-
tion as required under § 92.306, and end-
of-year reports each year as part of
their participation in certification
averaging, banking, and trading pro-
grams. All entities involved in credit
trades or transfers must submit quar-
terly reports as specified in paragraph
(b) of this section.

(b) Quarterly reports. (1) Those hold-
ing or receiving transferred credits as
allowed in § 92.303(m) must submit
quarterly reports of their holdings or
receipts when credits are gained or
lost.

(2) The reports shall include the
source or recipient of the credits the
amount of credits involved plus re-
maining balances, details regarding the
pollutant, duty-cycle, and model year/
Tier as well as the information pre-
scribed in § 92.308(c). Copies of con-
tracts related to credit trading or
transfer must be included or supplied
by the buyer, seller, and broker, as ap-
plicable.

(c) End-of-year reports must include
the information prescribed in
§ 92.308(b). The report shall include a
calculation of credit balances for each
family to show that the summation of
the manufacturer’s or remanufactur-
er’s use of credits results in a credit
balance equal to or greater than zero.
The report shall be consistent in detail
with the information submitted under
§ 92.306 and show how credit surpluses
were dispersed and how credit short-
falls were met on a family specific
basis. The end-of-year report shall in-
corporate any information reflected in
previous quarterly reports.

(d) The applicable production/sales
volume for quarterly and end-of-year
reports must be based on the location
of either the point of first retail sale by
the manufacturer or remanufacturer or
the point at which the locomotive is
placed into service, whichever occurs
first. This is called the final product
purchase location.

(e) Each quarterly and end-of-year re-
port submitted shall include a state-
ment certifying to the accuracy and
authenticity of the material reported
therein.
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(f) Requirements for submission. (1)
Quarterly reports must be submitted
within 90 days of the end of the cal-
endar quarter to: Group Manager, En-
gine Compliance Programs Group, En-
gine Programs and Compliance Divi-
sion U.S. Environmental Protection
Agency, 6403–J, 401 M St., SW., Wash-
ington, DC 20460.

(2) End-of-year reports must be sub-
mitted within 120 days of the end of the
calendar year to: Group Manager, En-
gine Compliance Programs Group, En-
gine Programs and Compliance Divi-
sion, U.S. Environmental Protection
Agency, 6403–J, 401 M St., SW., Wash-
ington, DC 20460.

(3) Failure by a manufacturer or a re-
manufacturer participating in the
averaging, banking, or trading program
to submit any quarterly or end-of-year
reports in the specified time for all en-
gines is a violation of sections 203(a)(1)
and 213 of the Clean Air Act for each
locomotive or locomotive engine.

(4) A manufacturer or remanufac-
turer generating credits for banking
only who fails to submit end-of-year re-
ports in the applicable specified time
period (120 days after the end of the
calendar year) may not use or trade
the credits until such reports are re-
ceived and reviewed by EPA. Use of
projected credits pending EPA review
is not permitted in these cir-
cumstances.

(g) Reporting errors. (1) Errors dis-
covered by EPA or the manufacturer or
the remanufacturer as applicable in the
end-of-year report, including errors in
credit calculation, may be corrected
180-days subsequent to submission of
the end-of-year report. Errors discov-
ered by EPA after 180-days shall be cor-
rectable if, as a result of the correc-
tion, the manufacturer’s or remanufac-
turer’s credits are reduced. Errors in
the manufacturer’s or remanufactur-
er’s favor are not corrected if discov-
ered after the 180-day correction period
allowed.

(2) If EPA or the manufacturer or re-
manufacturer determines that a re-
porting error occurred on an end of
year report previously submitted to
EPA under this section, the manufac-
turer’s or remanufacturer’s credits and

credit calculations will be recal-
culated. Erroneous positive credits will
be void. Erroneous negative credit bal-
ances may be corrected by EPA.

(3) If EPA review of a manufacturer’s
or remanufacturers end-of-year report
indicates a credit shortfall, the manu-
facturer or remanufacturer will be per-
mitted to purchase the necessary cred-
its to bring the credit balance to zero.
These credits must be supplied at the
ratio of 1.1 credits for each 1.0 credit
needed. If sufficient credits are not
available to bring the credit balance to
zero for the family(ies) involved, EPA
may void the certificate(s) for that
family(ies) ab initio. In addition, all lo-
comotives and locomotive engines
within an engine family for which
there are insufficient credits will be
considered to have violated the condi-
tions of the certificate of conformity
and therefore not covered by that cer-
tificate.

(4) If within 180 days of receipt of the
manufacturer’s or remanufacturer’s
end-of-year report, EPA review deter-
mines a reporting error in the manu-
facturer’s or remanufacturer’s favor
(that is, resulting in an increased cred-
it balance) or if the manufacturer or
remanufacturer discovers such an error
within 180 days of EPA receipt of the
end-of-year report, the credits are re-
stored for use by the manufacturer or
remanufacturer.

EFFECTIVE DATE NOTE: At 63 FR 19057, Apr.
16, 1998, § 92.309 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§ 92.310 Notice of opportunity for
hearing.

Any voiding of the certificate under
this subpart will be made only after
the manufacturer or remanufacturer
concerned has been offered an oppor-
tunity for a hearing conducted in ac-
cordance with § 92.216 and, if a manu-
facturer or remanufacturer requests
such a hearing, will be made only after
an initial decision by the Presiding Of-
ficer.
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