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§ 2200.0–6 Policy.

(a) Discretionary nature of exchanges.
The Secretary is not required to ex-
change any Federal lands. Land ex-
changes are discretionary, voluntary
real estate transactions between the
Federal and non-Federal parties. Un-
less and until the parties enter into a
binding exchange agreement, any party
may withdraw from and terminate an
exchange proposal or an agreement to
initiate an exchange at any time dur-
ing the exchange process, without any
obligation to reimburse, or incur any
liability to, any party, person or other
entity.

(b) Determination of public interest.
The authorized officer may complete
an exchange only after a determination
is made that the public interest will be
well served. When considering the pub-
lic interest, the authorized officer shall
give full consideration to the oppor-
tunity to achieve better management
of Federal lands, to meet the needs of
State and local residents and their
economies, and to secure important ob-
jectives, including but not limited to:
Protection of fish and wildlife habitats,
cultural resources, watersheds, wilder-
ness and aesthetic values; enhance-
ment of recreation opportunities and
public access; consolidation of lands
and/or interests in lands, such as min-
eral and timber interests, for more log-
ical and efficient management and de-
velopment; consolidation of split es-
tates; expansion of communities; ac-
commodation of land use authoriza-
tions; promotion of multiple-use val-
ues; and fulfillment of public needs. In
making this determination, the au-
thorized officer must find that:

(1) The resource values and the public
objectives that the Federal lands or in-
terests to be conveyed may serve if re-
tained in Federal ownership are not
more than the resource values of the
non-Federal lands or interests and the
public objectives they could serve if ac-
quired, and

(2) The intended use of the conveyed
Federal lands will not, in the deter-
mination of the authorized officer, sig-
nificantly conflict with established
management objectives on adjacent
Federal lands and Indian trust lands.
Such finding and the supporting ra-

tionale shall be made part of the ad-
ministrative record.

(c) Equal value exchanges. Except as
provided in § 2201.5 of this part, lands or
interests to be exchanged shall be of
equal value or equalized in accordance
with the methods set forth in § 2201.6 of
this part. An exchange of lands or in-
terests shall be based on market value
as determined by the Secretary
through appraisal(s), through bar-
gaining based on appraisal(s), or
through arbitration.

(d) Same-State exchanges. The Federal
and non-Federal lands involved in an
exchange authorized pursuant to the
Federal Land Policy and Management
Act of 1976, as amended, shall be lo-
cated within the same State.

(e) O and C land exchanges. Non-Fed-
eral lands acquired in exchange for re-
vested Oregon and California Railroad
Company Grant lands or reconveyed
Coos Bay Wagon Road Grant lands are
required to be located within any one
of the 18 counties in which the original
grants were made, and, upon acquisi-
tion by the United States, automati-
cally shall assume the same status as
the lands for which they were ex-
changed.

(f) Congressional designations. Upon
acceptance of title by the United
States, lands acquired by an exchange
that are within the boundaries of any
unit of the National Forest System,
National Park System, National Wild-
life Refuge System, National Wild and
Scenic Rivers System, National Trails
System, National Wilderness Preserva-
tion System, or any other system es-
tablished by Act of Congress; the Cali-
fornia Desert Conservation Area; or
any national conservation or national
recreation area established by Act of
Congress, immediately are reserved for
and become part of the unit or area
within which they are located, without
further action by the Secretary, and
thereafter shall be managed in accord-
ance with all laws, rules, regulations,
and land use plans applicable to such
unit or area.

(g) Land and resource management
planning. The authorized officer shall
consider only those exchange proposals
that are in conformance with land use

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



63

Bureau of Land Management, Interior § 2200.0–6

plans or plan amendments, where ap-
plicable. Lands acquired by an ex-
change within a Bureau of Land Man-
agement district shall automatically
become public lands as defined in 43
U.S.C. 1702 and shall become part of
that district. The acquired lands shall
be managed in accordance with exist-
ing regulations and provisions of appli-
cable land use plans and plan amend-
ments. Lands acquired by an exchange
that are located within the boundaries
of areas of critical environmental con-
cern or any other area having an ad-
ministrative designation established
through the land use planning process
shall automatically become part of the
unit or area within which they are lo-
cated, without further action by the
Bureau of Land Management, and shall
be managed in accordance with all
laws, rules, regulations, and land use
plans applicable to such unit or area.

(h) Environmental analysis. After an
agreement to initiate an exchange is
signed, an environmental analysis shall
be conducted by the authorized officer
in accordance with the National Envi-
ronmental Policy Act of 1969 (42 U.S.C.
4371), the Council on Environmental
Quality regulations (40 CFR parts 1500–
1508), and the environmental policies
and procedures of the Department of
the Interior and the Bureau of Land
Management. In making this analysis,
the authorized officer shall consider
timely written comments received in
response to the published exchange no-
tice, pursuant to § 2201.2 of this part.

(i) Reservations or restrictions in the
public interest. In any exchange, the au-
thorized officer shall reserve such
rights or retain such interests as are
needed to protect the public interest or
shall otherwise restrict the use of Fed-
eral lands to be exchanged, as appro-
priate. The use or development of lands
conveyed out of Federal ownership are
subject to any restrictions imposed by
the conveyance documents and all
laws, regulations, and zoning authori-
ties of State and local governing bod-
ies.

(j) Hazardous substances—(1) Federal
lands. The authorized officer shall de-
termine whether hazardous substances
may be present on the Federal lands in-
volved in an exchange and shall provide
notice of known storage, release, or

disposal of hazardous substances on the
Federal lands to the other parties in
accordance with the provisions of 40
CFR part 373. The authorized officer
shall provide this notice in the ex-
change agreement. The authorized offi-
cer shall also provide such notice, to
the extent information is readily avail-
able, in the agreement to initiate an
exchange. Unless the non-Federal party
is a potentially responsible party under
42 U.S.C. 9607(a), the conveyance docu-
ment from the United States shall con-
tain a covenant in accordance with 42
U.S.C. 9620(h)(3). Where the non-Fed-
eral party is a potentially responsible
party with respect to the property, it
may be appropriate to enter into an
agreement, as referenced in 42 U.S.C.
9607(e), whereby that party would in-
demnify the United States and hold the
United States harmless against any
loss or cleanup costs after conveyance.

(2) Non-Federal lands. The non-Fed-
eral party shall notify the authorized
officer of any known, suspected and/or
reasonably ascertainable storage, re-
lease, or disposal of hazardous sub-
stances on the non-Federal land pursu-
ant to § 2201.1 of this part. Notwith-
standing such notice, the authorized
officer shall determine whether haz-
ardous substances are known to be
present on the non-Federal land in-
volved in an exchange. If hazardous
substances are known or believed to be
present on the non-Federal land, the
authorized officer shall reach an agree-
ment with the non-Federal party re-
garding the responsibility for appro-
priate response action concerning the
hazardous substances before com-
pleting the exchange. The terms of this
agreement and any appropriate ‘‘hold
harmless’’ agreement shall be included
in an exchange agreement, pursuant to
§ 2201.7–2 of this part.

(k) Legal description of properties. All
lands subject to an exchange shall be
properly described on the basis of ei-
ther a survey executed in accordance
with the Public Land Survey System
laws and standards of the United
States or, if those laws and standards
cannot be applied, the lands shall be
properly described and clearly
locatable by other means as may be
prescribed or allowed by law.
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(l) Unsurveyed school sections. For
purposes of exchange only, unsurveyed
school sections, which would become
State lands upon survey by the Sec-
retary, are considered as ‘‘non-Fed-
eral’’ lands and may be used by the
State in an exchange with the United
States. However, minerals shall not be
reserved by the State when unsurveyed
sections are used in an exchange. As a
condition of the exchange, the State
shall have waived, in writing, all rights
to unsurveyed sections used in the ex-
change.

(m) Coordination with State and local
governments. At least 60 days prior to
the conveyance of and upon issuance of
the deed or patent for Federal lands,
the authorized officer will notify the
Governor of the State within which the
Federal lands covered by the notice are
located and the head of the governing
body of any political subdivision hav-
ing zoning or other land use regulatory
authority in the geographical area
within which the Federal lands are lo-
cated.

(n) Fee coal exchanges. As part of the
consideration of whether public inter-
est would be served by the acquisition
of fee coal through exchange, the provi-
sions of subpart 3461 of this title shall
be applied and shall be evaluated as a
factor and basis for the exchange.

§ 2200.0–7 Scope.
(a) These rules set forth the proce-

dures for conducting exchanges of Fed-
eral lands. The procedures in these
rules are supplemented by the Bureau
of Land Management Manuals and
Handbooks 2200 and 9310. The contents
of these supplemental materials are
not considered to be a part of these
rules.

(b) The rules contained in this part
apply to all land exchanges, made
under the authority of the Secretary,
involving Federal lands, as defined in
43 CFR 2200.0–5(i). Apart from the Fed-
eral Land Policy and Management Act
of 1976 (FLPMA), as amended, 43 U.S.C.
1701 et seq., there are a variety of stat-
utes, administered by the Secretary,
that authorize land trades which may
include Federal lands, as for example,
certain National Wildlife Refuge Sys-
tem and National Park System ex-
change acts. The procedures and re-

quirements associated with or imposed
by any one of these other statutes may
not be entirely consistent with the
rules in this part, as the rules in this
part are intended primarily to imple-
ment the FLPMA land exchange provi-
sions. If there is any such inconsist-
ency, and if Federal lands are involved,
the inconsistent procedures or statu-
tory requirements will prevail. Other-
wise, the regulations in this part will
be followed. The rules in this part also
apply to the exchange of interests in
either Federal or non-Federal lands in-
cluding, but not limited to, minerals,
water rights, and timber.

(c) The application of these rules to
exchanges made under the authority of
the Alaska Native Claims Settlement
Act, as amended (43 U.S.C. 1621) or the
Alaska National Interest Lands Con-
servation Act (16 U.S.C. 3192), shall be
limited to those provisions that do not
conflict with the provisions of these
Acts.

(d) Pending exchanges initiated prior
to December 17, 1993 shall proceed in
accordance with this rule unless:

(1) In the judgment of the authorized
officer, it would be more expeditious to
continue following the procedures in
effect prior to December 17, 1993; or

(2) A binding agreement to exchange
was in effect prior to December 17, 1993;
and

(3) To proceed as provided in para-
graphs (d) (1) or (2) of this section
would not be inconsistent with applica-
ble law.

(e) Exchanges proposed by persons
holding fee title to coal deposits that
qualify for exchanges under the Sur-
face Mining Control and Reclamation
Act of 1977 (30 U.S.C. 1260(b)(5)) and as
provided in subpart 3436 of this title
shall be processed in accordance with
this part, except as otherwise provided
in subpart 3436 of this title.

[46 FR 1638, Jan. 6, 1981, as amended at 63 FR
52617, Oct. 1, 1998]

§ 2200.0–9 Information collection.

(a) The collection of information con-
tained in part 2200 of Group 2200 has
been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et
seq. and assigned clearance number
1004–0056. The information will be used
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to initiate and complete land ex-
changes with the Bureau of Land Man-
agement. Responses are required to ob-
tain benefits in accordance with the
Federal Land Policy and Management
Act of 1976, as amended.

(b) Public reporting burden for this
information is estimated to average 4
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Comments regarding this
burden estimate or any other aspect of
this collection of information, includ-
ing suggestions for reducing the bur-
den, should be sent to the Division of
Information Resources Management
(870), Bureau of Land Management, 1849
C Street, NW., Washington, DC 20240;
and the Paperwork Reduction Project
(1004–0056), Office of Management and
Budget, Washington, DC 20503.

Subpart 2201—Exchanges—
Specific Requirements

§ 2201.1 Agreement to initiate an ex-
change.

(a) Exchanges may be proposed by
the Bureau of Land Management or by
any person, State, or local government.
Initial exchange proposals should be di-
rected to the authorized officer respon-
sible for the management of Federal
lands involved in an exchange.

(b) To assess the feasibility of an ex-
change proposal, the prospective par-
ties may agree to obtain a preliminary
estimate of the values of the lands in-
volved in the proposal. The preliminary
estimate is generally not an appraisal
but shall be prepared by a qualified ap-
praiser.

(c) If the authorized officer agrees to
proceed with an exchange proposal, a
nonbinding agreement to initiate an
exchange shall be executed by all pro-
spective parties. At a minimum, the
agreement shall include:

(1) The identity of the parties in-
volved in the proposed exchange and
the status of their ownership or ability
to provide title to the land;

(2) A description of the lands or in-
terest in lands being considered for ex-
change;

(3) A statement by each party, other
than the United States and State and
local governments, certifying that the
party is a citizen of the United States
or a corporation or other legal entity
subject to the laws of the United
States or a State thereof;

(4) A description of the appurtenant
rights proposed to be exchanged or re-
served; any authorized uses including
grants, permits, easements, or leases;
and any known unauthorized uses, out-
standing interests, exceptions, adverse
claims, covenants, restrictions, title
defects or encumbrances;

(5) A time schedule for completing
the proposed exchange;

(6) An assignment of responsibility
for performance of required functions
and for costs associated with proc-
essing the exchange;

(7) A statement specifying whether
compensation for costs assumed will be
allowed pursuant to the provisions of
§ 2201.1–3 of this part;

(8) Notice of any known release, stor-
age, or disposal of hazardous sub-
stances on involved Federal or non-
Federal lands, and any commitments
regarding responsibility for removal or
other remedial actions concerning such
substances on involved non-Federal
lands. All such terms and conditions
regarding non-Federal lands shall be
included in a land exchange agreement
pursuant to § 2201.7–2 of this part;

(9) A grant of permission by each
party to conduct a physical examina-
tion of the lands offered by the other
party;

(10) The terms of any assembled land
exchange arrangement, pursuant to
§ 2201.1–1 of this part;

(11) A statement as to any arrange-
ments for relocation of any tenants oc-
cupying non-Federal land, pursuant to
§ 2201.8 (c)(1)(iv) of this part;

(12) A notice to an owner-occupant of
the voluntary basis for the acquisition
of the non-Federal lands, pursuant to
§ 2201.8 (c)(1)(iv) of this part; and

(13) A statement as to the manner in
which documents of conveyance will be
exchanged, should the exchange pro-
posal be successfully completed.

(d) Unless the parties agree to some
other schedule, no later than 90 days
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from the date of the executed agree-
ment to initiate an exchange, the par-
ties shall arrange for appraisals, which
are to be completed within timeframes
and under such terms as are nego-
tiated. In the absence of current mar-
ket information reliably supporting
value, the parties may agree to use
other acceptable and commonly recog-
nized methods to estimate value.

(e) An agreement to initiate an ex-
change may be amended by written
consent of the parties or terminated at
any time upon written notice by any
party.

(f) Entering into an agreement to ini-
tiate an exchange does not legally bind
any party to proceed with processing
or to consummate a proposed ex-
change, or to reimburse or pay dam-
ages to any party to a proposed ex-
change that is delayed or is not con-
summated or to anyone assisting in
any way, or doing business with, any
such party.

(g) The withdrawal from, and termi-
nation of, an exchange proposal, or an
agreement to initiate an exchange, by
the authorized officer at any time prior
to the notice of decision, pursuant to
§ 2201.7–1 of this part, is not protestable
or appealable under 43 CFR part 4.

§ 2201.1–1 Assembled land exchanges.
(a) Whenever the authorized officer

determines it to be practicable, an as-
sembled land exchange arrangement
may be used to facilitate exchanges
and reduce costs.

(b) The parties to an exchange may
agree to such an arrangement where
multiple parcels of Federal and/or non-
Federal lands are consolidated into a
package for the purpose of completing
one or more exchange transactions
over a period of time.

(c) An assembled land exchange ar-
rangement shall be documented in the
agreement to initiate an exchange,
pursuant to § 2201.1 of this part.

(d) Values of the Federal and non-
Federal lands involved in an assembled
exchange arrangement shall be esti-
mated pursuant to § 2201.3 of this part.

(e) If more than one transaction is
necessary to complete the exchange
package, the parties shall establish a
ledger account under which the Federal
and non-Federal lands can be ex-

changed. When a ledger account is
used, the authorized officer shall:

(1) Assure that the value difference
between the Federal and non-Federal
lands does not exceed 25 percent of the
total value of the Federal lands con-
veyed in the assembled land exchange
up to and including the current trans-
action;

(2) Assure that the values of the Fed-
eral and non-Federal lands conveyed
are balanced with land and/or money at
least every 3 years pursuant to § 2201.6
of this part; and

(3) If necessary, require from the non-
Federal party a deposit of cash, bond or
other approved surety in an amount
equal to any outstanding value dif-
ferential.

(4) Assembled land exchanges are
subject to the value equalization and
cash equalization waiver provisions of
§ 2201.6 of this part. Cash equalization
waiver shall only be used in conjunc-
tion with the final transaction of the
assembled land exchange and the ter-
mination of any ledger account used.

(f) The assembled exchange arrange-
ment may be terminated unilaterally
at any time upon written notice by any
party or upon depletion of the Federal
or non-Federal lands assembled. Prior
to termination, values shall be equal-
ized pursuant to § 2201.6 of this part.

§ 2201.1–2 Segregative effect.

(a) If a proposal is made to exchange
Federal lands, the authorized officer
may direct the appropriate State Office
of the Bureau of Land Management to
segregate the Federal lands by a nota-
tion on the public land records. Subject
to valid existing rights, the Federal
lands shall be segregated from appro-
priation under the public land laws and
mineral laws for a period not to exceed
5 years from the date of record nota-
tion.

(b) Any interests of the United States
in the non-Federal lands that are cov-
ered by the exchange proposal may be
segregated from appropriation under
the mineral laws for a period not to ex-
ceed 5 years from the date of notation
by noting the public land status
records.

(c) The segregative effect shall termi-
nate upon the occurrence of any of the
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following events, whichever occurs
first:

(1) Automatically, upon issuance of a
patent or other document of convey-
ance to the affected lands;

(2) On the date and time specified in
an opening order, such order to be
promptly issued and published by the
appropriate State Office of the Bureau
of Land Management in the FEDERAL
REGISTER, if a decision is made not to
proceed with the exchange or upon re-
moval of any lands from an exchange
proposal; or

(3) Automatically, at the end of the
segregation period not to exceed 5
years from the date of notation of the
public land records.

(d) Upon conveyance of public lands
under section 206 of the Federal Land
Policy and Management Act, mineral
interests reserved by the United
States, together with the right to pros-
pect for, mine and remove the min-
erals, shall be removed from the oper-
ation of the mining laws pending
issuance of such regulations as the Sec-
retary may prescribe.

(e) The provisions of this section
apply equally to proposals to exchange
National Forest System lands under
the authority and provisions of the Act
of March 20, 1922, 42 Stat. 465, as
amended, 16 U.S.C. 485, and the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1701 et seq., except that if
a proposal is made to exchange Na-
tional Forest System lands, which pro-
posal shall be filed in compliance with
36 CFR part 254, the authorized officer
may request that the appropriate BLM
State Office segregate such lands by a
notation on the public land records.

[46 FR 1638, Jan. 6, 1981, as amended at 63 FR
23681, Apr. 30, 1998]

§ 2201.1–3 Assumption of costs.
(a) Generally, parties to an exchange

will bear their own costs of the ex-
change. However, if the authorized offi-
cer finds it is in the public interest,
subject to the conditions and limita-
tions specified in paragraphs (b) and (c)
of this section, an agreement to ini-
tiate an exchange may provide that:

(1) One or more of the parties may as-
sume, without compensation, all or
part of the costs or other responsibil-

ities or requirements that the author-
ized officer determines would ordi-
narily be borne by the other parties; or

(2) The parties may agree to make
adjustments to the relative values in-
volved in an exchange transaction in
order to compensate parties for assum-
ing costs or other responsibilities or re-
quirements that the authorized officer
determines would ordinarily be borne
by the other parties. These costs or
services may include but are not lim-
ited to: Land surveys, appraisals, min-
eral examinations, timber cruises, title
searches, title curative actions, cul-
tural resource surveys and mitigation,
hazardous substance surveys and con-
trols, removal of encumbrances, arbi-
tration including all fees, bargaining,
cure of deficiencies preventing highest
and best use of the land, conduct of
public hearings, assemblage of non-
Federal parcels from multiple owner-
ships, expenses of complying with laws,
regulations, and policies applicable to
exchange transactions, and expenses
that are necessary to bring the Federal
and non-Federal lands involved in the
exchange to their highest and best use
for appraisal and exchange purposes.

(b) The authorized officer may agree
to assume without compensation costs
ordinarily borne under local custom or
practice by the non-Federal party or to
compensate the non-Federal party for
costs ordinarily borne under local cus-
tom or practice by the United States
but incurred by the non-Federal party,
but only when it is clearly in the pub-
lic interest and the authorized officer
determines and documents that each of
the following circumstances exist:

(1) The amount of the cost assumed
or compensation is reasonable and ac-
curately reflects the value of the goods
and services received;

(2) The proposed exchange is a high
priority of the agency;

(3) The land exchange must be expe-
dited to protect important Federal re-
source values, such as congressionally
designated areas or endangered species
habitat;

(4) Cash equalization funds are avail-
able for compensating the non-Federal
party; and
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(5) There are no other practicable
means available to the authorized offi-
cer of meeting Federal exchange proc-
essing costs, responsibilities, or re-
quirements.

(c) The total amount of adjustment
agreed to as compensation for costs in-
curred pursuant to this section shall
not exceed the limitations set forth in
§ 2201.6 of this part.

§ 2201.2 Notice of exchange proposal.
(a) Upon entering into an agreement

to initiate an exchange, the authorized
officer shall publish a notice once a
week for 4 consecutive weeks in news-
papers of general circulation in the
counties in which the Federal and non-
Federal lands or interests proposed for
exchange are located. The authorized
officer shall notify authorized users,
jurisdictional State and local govern-
ments, and the congressional delega-
tion, and shall make other distribution
of the notice as appropriate. At a min-
imum, the notice shall include:

(1) The identity of the parties in-
volved in the proposed exchange;

(2) A description of the Federal and
non-Federal lands being considered for
exchange;

(3) A statement as to the effect of
segregation from appropriation under
the public land laws and mineral laws,
if applicable;

(4) An invitation to the public to sub-
mit in writing any comments on or
concerns about the exchange proposal,
including advising the authorized offi-
cer as to any liens, encumbrances, or
other claims relating to the lands
being considered for exchange; and

(5) The deadline by which comments
must be received, and the name, title,
and address of the official to whom
comments must be sent.

(b) To be assured of consideration in
the environmental analysis of the pro-
posed exchange, all comments shall be
made in writing to the authorized offi-
cer and postmarked or delivered within
45 days after the initial date of publica-
tion.

(c) The authorized officer is not re-
quired to republish descriptions of any
lands excluded from the final exchange
transaction, provided such lands were
identified in the notice of exchange
proposal. In addition, minor correc-

tions of land descriptions and other in-
significant changes do not require re-
publication.

§ 2201.3 Appraisals.
The Federal and non-Federal parties

to an exchange shall comply with the
appraisal standards set forth in
§§ 2201.3–1 through 2201.3–4 of this part
and, to the extent appropriate, with
the Department of Justice ‘‘Uniform
Appraisal Standards for Federal Land
Acquisitions’’ when appraising the val-
ues of the Federal and non-Federal
lands involved in an exchange.

§ 2201.3–1 Appraiser qualifications.
(a) A qualified appraiser(s) shall pro-

vide to the authorized officer apprais-
als estimating the market value of
Federal and non-Federal properties in-
volved in an exchange. A qualified ap-
praiser may be an employee or a con-
tractor to the Federal or non-Federal
exchange parties. At a minimum, a
qualified appraiser shall be an indi-
vidual, approved by the authorized offi-
cer, who is competent, reputable, im-
partial, and has training and experi-
ence in appraising property similar to
the property involved in the appraisal
assignment.

(b) Qualified appraisers shall possess
qualifications consistent with State
regulatory requirements that meet the
intent of title XI of the Financial Insti-
tutions Reform, Recovery and Enforce-
ment Act of 1989 (FIRREA) (12 U.S.C.
3331). In the event a State does not
have approved policies, practices and
procedures regulating the activities of
appraisers, the Bureau of Land Man-
agement may establish appraisal quali-
fication standards commensurate with
those adopted by other States meeting
the requirements of FIRREA.

§ 2201.3–2 Market value.
(a) In estimating market value, the

appraiser shall:
(1) Determine the highest and best

use of the property to be appraised;
(2) Estimate the value of the lands

and interests as if in private ownership
and available for sale in the open mar-
ket;

(3) Include historic, wildlife, recre-
ation, wilderness, scenic, cultural, or
other resource values or amenities that
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are reflected in prices paid for similar
properties in the competitive market;

(4) Consider the contributory value of
any interest in land such as minerals,
water rights, or timber to the extent
they are consistent with the highest
and best use of the property; and

(5) Estimate separately, if stipulated
in the agreement to initiate in accord-
ance with § 2201.1 of this part, the value
of each property optioned or acquired
from multiple ownerships by the non-
Federal party for purposes of exchange,
pursuant to § 2201.1–1 of this part. In
this case, the appraiser shall estimate
the value of the Federal and non-Fed-
eral properties in a similar manner.

(b) In estimating market value, the
appraiser may not independently add
the separate values of the fractional in-
terests to be conveyed, unless market
evidence indicates the following:

(1) The various interests contribute
their full value (pro rata) to the value
of the whole; and

(2) The valuation is compatible with
the highest and best use of the prop-
erty.

(c) In the absence of current market
information reliably supporting value,
the authorized officer may use other
acceptable and commonly recognized
methods to determine market value.

§ 2201.3–3 Appraisal report standards.

Appraisals prepared for exchange
purposes shall contain, at a minimum,
the following information:

(a) A summary of facts and conclu-
sions;

(b) The purpose and/or the function of
the appraisal, a definition of the estate
being appraised, and a statement of the
assumptions and limiting conditions
affecting the appraisal assignment, if
any;

(c) An explanation of the extent of
the appraiser’s research and actions
taken to collect and confirm informa-
tion relied upon in estimating value;

(d) An adequate description of the
physical characteristics of the lands
being appraised; a statement of all en-
cumbrances; title information, loca-
tion, zoning, and present use; an anal-
ysis of highest and best use; and at
least a 5-year sales history of the prop-
erty;

(e) A disclosure of any condition that
is observed during the inspection of the
property or becomes known to the ap-
praiser through normal research that
would lead the appraiser to believe
that hazardous substances may be
present on the property being ap-
praised;

(f) A comparative market analysis
and, if more than one method of valu-
ation is used, an analysis and reconcili-
ation of the methods used to support
the appraiser’s estimate of value;

(g) A description of comparable sales,
including a description of all relevant
physical, legal, and economic factors
such as parties to the transaction,
source and method of financing, effect
of any favorable financing on sale
price, and verification by a party in-
volved in the transaction;

(h) An estimate of market value;
(i) The effective date of valuation,

date of appraisal, signature, and cer-
tification of the appraiser;

(j) A certification by the appraiser
signing the report to the following:

(1) The appraiser personally con-
tacted the property owner or des-
ignated representative and offered the
owner an opportunity to be present
during inspection of the property;

(2) The appraiser personally exam-
ined the subject property and all com-
parable sale properties relied upon in
the report;

(3) The appraiser has no present or
prospective interest in the appraised
property; and

(4) The appraiser has not, and will
not, receive compensation that was
contingent on the analysis, opinions,
or conclusions contained in the ap-
praisal report; and

(k) Copies of relevant written re-
ports, studies, or summary conclusions
prepared by others in association with
the appraisal assignment that were re-
lied upon by the appraiser to estimate
value, which may include but is not
limited to current title reports, min-
eral reports, or timber cruises prepared
by qualified specialists.

§ 2201.3–4 Appraisal review.
(a) Appraisal reports shall be re-

viewed by a qualified review appraiser
meeting the qualifications set forth in
§ 2201.3–1 of this part. Statements of
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value prepared by agency appraisers
are not subject to this review.

(b) The review appraiser shall deter-
mine whether the appraisal report:

(1) Is complete, logical, consistent,
and supported by a market analysis;

(2) Complies with the standards pre-
scribed in § 2201.3–3 of this part; and

(3) Reasonably estimates the prob-
able market value of the lands ap-
praised.

(c) The review appraiser shall prepare
a written review report, containing at
a minimum:

(1) A description of the review proc-
ess used;

(2) An explanation of the adequacy,
relevance, and reasonableness of the
data and methods used by the appraiser
to estimate value;

(3) The reviewing appraiser’s state-
ment of conclusions regarding the ap-
praiser’s estimate of market value; and

(4) A certification by the review ap-
praiser to the following:

(i) The review appraiser has no
present or prospective interest in the
property that is the subject of the re-
view report; and

(ii) The review appraiser has not, and
will not, receive compensation that
was contingent on the approval of the
appraisal report.

§ 2201.4 Bargaining; arbitration.
(a) Unless the parties to an exchange

agree in writing to suspend or modify
the deadlines contained in paragraphs
(a)(1) through (a)(4) of this section, the
parties shall adhere to the following
schedule:

(1) Within 180 days from the date of
receipt of the appraisal(s) for review
and approval by the authorized officer,
the parties to an exchange may agree
on the appraised values of the lands in-
volved in an exchange. If the parties
cannot agree on the appraised values,
they may agree to initiate a process of
bargaining or some other process to re-
solve the dispute over values. Bar-
gaining or any other process shall be
based on an objective analysis of the
valuation in the appraisal report(s) and
shall be a means of reconciling dif-
ferences in such reports. Bargaining or
another process to determine values
may involve one or more of the fol-
lowing actions:

(i) Submission of the disputed ap-
praisal(s) to another qualified ap-
praiser for review;

(ii) Request for additional appraisals;
(iii) Involvement of an impartial

third party to facilitate resolution of
the value disputes; or

(iv) Use of some other acceptable and
commonly recognized practice for re-
solving value disputes.
Any agreement based upon bargaining
shall be in writing and made part of
the administrative record of the ex-
change. Such agreement shall contain
a reference to all relevant appraisal in-
formation and state how the parties
reconciled or compromised appraisal
information to arrive at an agreement
based on market value.

(2) If within 180 days from the date of
receipt of the appraisal(s) for review
and approval by the authorized officer,
the parties to an exchange cannot
agree on values but wish to continue
with the land exchange, the ap-
praisal(s) may, at the option of either
party, be submitted to arbitration un-
less, in lieu of arbitration, the parties
have employed a process of bargaining
or some other process to determine val-
ues. If arbitration occurs, it shall be
conducted in accordance with the real
estate valuation arbitration rules of
the American Arbitration Association.
The Secretary or an official to whom
such authority has been delegated shall
appoint an arbitrator from a list pro-
vided by the American Arbitration As-
sociation.

(3) Within 30 days after completion of
arbitration, the parties involved in the
exchange shall determine whether to
proceed with the exchange, modify the
exchange to reflect the findings of the
arbitration or any other factors, or
withdraw from the exchange. A deci-
sion to withdraw from the exchange
may be made upon written notice by
either party at this time or at any
other time prior to entering into a
binding exchange agreement.

(4) If the parties agree to proceed
with an exchange after arbitration, the
values established by arbitration are
binding upon all parties for a period
not to exceed 2 years from the date of
the arbitration decision.

(b) Arbitration is limited to the dis-
puted valuation of the lands involved
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in a proposed exchange, and an arbitra-
tor’s award decision shall be limited to
the value estimate(s) of the contested
appraisal(s). An award decision shall
not include recommendations regard-
ing the terms of a proposed exchange,
nor shall an award decision infringe
upon the authority of the Secretary to
make all decisions regarding manage-
ment of Federal lands and to make
public interest determinations.

§ 2201.5 Exchanges at approximately
equal value.

(a) The authorized officer may ex-
change lands that are of approximately
equal value when it is determined that:

(1) The exchange is in the public in-
terest and the consummation of the
proposed exchange will be expedited;

(2) The value of the lands to be con-
veyed out of Federal ownership is not
more than $150,000 as based upon a
statement of value prepared by a quali-
fied appraiser and approved by the au-
thorized officer;

(3) The Federal and non-Federal
lands are substantially similar in loca-
tion, acreage, use, and physical at-
tributes; and

(4) There are no significant elements
of value requiring complex analysis.

(b) The authorized officer shall deter-
mine that the Federal and non-Federal
lands are approximately equal in value
and shall document how the determina-
tion was made.

§ 2201.6 Value equalization; cash
equalization waiver.

(a) To equalize the agreed upon val-
ues of the Federal and non-Federal
lands involved in an exchange, either
with or without adjustments of rel-
ative values as compensation for var-
ious costs, the parties to an exchange
may agree:

(1) To modify the exchange proposal
by adding or excluding lands; and/or

(2) To use cash equalization after
making all reasonable efforts to equal-
ize values by adding or excluding lands.

(b) The combined amount of any cash
equalization payment and/or the
amount of adjustments agreed to as
compensation for costs under § 2201.1–3
of this part may not exceed 25 percent
of the value of the Federal lands to be
conveyed.

(c) The parties may agree to waive a
cash equalization payment if the
amount to be waived does not exceed 3
percent of the value of the lands being
exchanged out of Federal ownership or
$15,000, whichever is less. This provi-
sion shall not be applied to exchanges
where the value differential is in excess
of $15,000.

(d) A cash equalization payment may
be waived only after the authorized of-
ficer determines in writing how the
waiver will expedite the exchange and
why the public interest will be better
served by the waiver.

§ 2201.7 Approval of exchanges.

§ 2201.7–1 Notice of decision.
(a) Upon completion of all environ-

mental analyses and appropriate docu-
mentation, appraisals, and all other
supporting studies and requirements to
determine if a proposed exchange is in
the public interest and in compliance
with applicable law and regulations,
the authorized officer shall decide
whether to approve an exchange pro-
posal.

(1) When a decision to approve or dis-
approve an exchange is made, the au-
thorized officer shall publish a notice
of the availability of the decision in
newspapers of general circulation. A
notice also may be published in the
FEDERAL REGISTER at the discretion of
the authorized officer. At a minimum,
the notice shall include:

(i) The date of decision;
(ii) A concise description of the deci-

sion;
(iii) The name and title of the decid-

ing official;
(iv) Directions for obtaining a copy of

the decision; and
(v) The date of the beginning of the

protest period.
(2) The authorized officer shall dis-

tribute notices to State and local gov-
ernmental subdivisions having author-
ity in the geographical area within
which the lands covered by the notice
are located pursuant to § 2200.0–6(m) of
this part, the non-Federal exchange
parties, authorized users of involved
Federal lands, the congressional dele-
gation, individuals who requested noti-
fication or filed written objections, and
others as appropriate.
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(b) For a period of 45 days after the
date of publication of a notice of the
availability of a decision to approve or
disapprove an exchange proposal, such
decision shall be subject to protest.

(c) A right of appeal from a protest
decision of the authorized officer may
be pursued in accordance with the ap-
plicable appeal procedures of 43 CFR
part 4.

§ 2201.7–2 Exchange agreement.

(a) The parties to a proposed ex-
change may enter into an exchange
agreement subsequent to a decision by
the authorized officer to approve the
exchange, pursuant to § 2201.7–1 of this
part. Such an agreement is required if
hazardous substances are present on
the non-Federal lands. An exchange
agreement shall contain the following:

(1) Identification of the parties, a de-
scription of the lands and interests to
be exchanged, identification of all re-
served and outstanding interests, the
amount of any necessary cash equali-
zation, and all other terms and condi-
tions necessary to complete the ex-
change;

(2) The terms regarding responsi-
bility for removal, indemnification
(‘‘hold harmless’’ agreement), or other
remedial actions concerning any haz-
ardous substances on the involved non-
Federal lands;

(3) A description of the goods and
services and their corresponding costs
for which the noncomplying party is
liable in the event of failure to perform
or to comply with the terms of the ex-
change agreement; and

(4) The agreed upon values of the in-
volved lands.

(b) An exchange agreement, as de-
scribed in paragraph (a) of this section,
is legally binding on all parties, subject
to the terms and conditions thereof,
provided:

(1) Acceptable title can be conveyed;
(2) No substantial loss or damage oc-

curs to either property from any cause;
(3) No undisclosed hazardous sub-

stances are found on the involved Fed-
eral or non-Federal lands prior to con-
veyance;

(4) In the event of a protest, or of an
appeal from a protest decision under 43
CFR part 4, a decision to approve an

exchange pursuant to § 2201.7–1 is
upheld; and

(5) The agreement is not terminated
by mutual consent or upon such terms
as may be provided in the agreement.

(c) Absent an executed legally bind-
ing exchange agreement, any action
taken by one or more of the parties, or
a failure of one or more of the parties
to take any action, prior to consumma-
tion of an exchange does not create any
legal obligation or right enforceable
against or enjoyed by any party.

§ 2201.8 Title standards.
(a) Title evidence. (1) Unless otherwise

specified by the Office of the Solicitor
of the Department of the Interior, evi-
dence of title for the non-Federal lands
being conveyed to the United States
shall be in conformance with the De-
partment of Justice regulations and
‘‘Standards for the Preparation of Title
Evidence in Land Acquisitions by the
United States’’ in effect at the time of
conveyance.

(2) The United States is not required
to furnish title evidence for the Fed-
eral lands being exchanged.

(b) Conveyance documents. (1) Unless
otherwise specified by the Office of the
Solicitor of the Department of the In-
terior, all conveyances to the United
States shall be prepared, executed, and
acknowledged in recordable form and
in accordance with the Department of
Justice regulations and ‘‘Standards for
the Preparation of Title Evidence in
Land Acquisition by the United
States’’ in effect at the time of convey-
ance.

(2) Conveyances of lands from the
United States shall be by patent, quit-
claim deed, or deed without express or
implied warranties, except as to haz-
ardous substances pursuant to § 2200.0–
6(j)(1) of this title.

(c) Title encumbrances—(1) Non-Federal
lands. (i) Title to the non-Federal lands
must be acceptable to the United
States. For example, encumbrances
such as taxes, judgment liens, mort-
gages, and other objections or title de-
fects shall be eliminated, released, or
waived in accordance with require-
ments of the preliminary title opinion
of the Office of the Solicitor of the De-
partment of the Interior or the Depart-
ment of Justice, as appropriate.
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(ii) The United States shall not ac-
cept lands in which there are reserved
or outstanding interests that would
interfere with the use and management
of land by the United States or would
otherwise be inconsistent with the au-
thority under which, or the purpose for
which, the lands are to be acquired. Re-
served interests of the non-Federal
landowner are subject to agreed upon
covenants or conditions included in the
conveyance documents.

(iii) Any personal property owned by
the non-Federal party that is not a
part of the exchange proposal should be
removed by the non-Federal party
prior to acceptance of title by the
United States, unless the authorized
officer and the non-Federal party to
the exchange previously agree upon a
specified period to remove the personal
property. If the personal property is
not removed prior to acceptance of
title or within the otherwise prescribed
time, it shall be deemed abandoned and
shall become vested in the United
States.

(iv) The exchange parties must reach
agreement on the arrangements for the
relocation of any tenants. Qualified
tenants occupying non-Federal lands
affected by a land exchange may be en-
titled to benefits under 49 CFR 24.2.
Unless otherwise provided by law or
regulation (49 CFR 24.101(a)(1)), reloca-
tion benefits are not applicable to
owner-occupants involved in exchanges
with the United States provided the
owner-occupants are notified in writing
that the non-Federal lands are being
acquired by the United States on a vol-
untary basis.

(2) Federal lands. If Federal lands pro-
posed for exchange are occupied under
grant, permit, easement, or non-min-
eral lease by a third party who is not a
party to the exchange, the third party
holder of such authorization and the
non-Federal party to the exchange may
reach agreement as to the disposition
of the existing use(s) authorized under
the terms of the grant, permit, ease-
ment, or lease. The non-Federal ex-
change party shall submit documented
proof of such agreement prior to
issuance of a decision to approve the
land exchange, as instructed by the au-
thorized officer. If an agreement can-
not be reached, the authorized officer

shall consider other alternatives to ac-
commodate the authorized use or shall
determine whether the public interest
will be best served by terminating such
use in accordance with the terms and
provisions of the instrument author-
izing the use.

§ 2201.9 Case closing.

(a) Title transfers. Unless otherwise
agreed, and notwithstanding the deci-
sion in United States v. Schurz, 102 U.S.
378 (1880), or any other law or ruling to
the contrary, title to both the non-Fed-
eral and Federal lands simultaneously
shall pass and be deemed accepted by
the United States and the non-Federal
landowner, respectively, when the doc-
uments of conveyance are recorded in
the county clerk’s or other local re-
corder’s office. Before recordation, all
instructions, requirements, and condi-
tions set forth by the United States
and the non-Federal landowner shall be
met. The requirements and conditions
necessary for recordation at a min-
imum will include the following, as ap-
propriate:

(1) The determination by the author-
ized officer that the United States will
receive possession, acceptable to it, of
such lands; and

(2) The issuance of title evidence as
of the date and time of recordation,
which conforms to the instructions and
requirements of the Office of the So-
licitor’s preliminary title opinion.

(b) Automatic segregation of lands.
Subject to valid existing rights, non-
Federal lands acquired through ex-
change by the United States automati-
cally shall be segregated from appro-
priation under the public land laws and
mineral laws until midnight of the 90th
day after acceptance of title by the
United States, and the public land
records shall be noted accordingly. Ex-
cept to the extent otherwise provided
by law, the lands shall be open to the
operation of the public land laws and
mineral laws at midnight 90 days after
the day title was accepted unless oth-
erwise segregated pursuant to part 2300
of this title.

(c) Notice to State and local govern-
ments. Following the transfer of title to
the Federal lands involved in an ex-
change, notice will be given to State

VerDate 15<DEC>99 12:56 Dec 28, 1999 Jkt 183169 PO 00000 Frm 00073 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm01 PsN: 183169T



74

43 CFR Ch. II (10–1–99 Edition)§ 2203.0–6

and local officials as prescribed in
§ 2200.0–6(m) of this part.

Subpart 2203—Exchanges Involv-
ing Fee Federal Coal Deposits

SOURCE: 51 FR 12612, Apr. 14, 1986, unless
otherwise noted.

§ 2203.0–6 Policy.
When determining whether a fee ex-

change of the Federal coal deposits is
in the public interest, it is the policy of
the Department of the Interior to con-
sider whether the exchange will create
or maintain a situation inconsistent
with the Federal anti-trust laws. The
Bureau of Land Management, in mak-
ing the determination of public inter-
est, shall consider the advice of the At-
torney General of the United States
concerning whether the exchange will
create or maintain a situation incon-
sistent with the Federal antitrust laws.

§ 2203.0–9 Cross references.
The authorized officer shall imple-

ment a fee exchange of Federal coal de-
posits in compliance with the require-
ments of subparts 2200 and 2201 on this
title.

§ 2203.1 Opportunity for public com-
ment and public meeting on ex-
change proposal.

Upon acceptance of a proposal for a
fee exchange of Federal coal deposits,
the authorized officer shall publish and
distribute a notice of exchange pro-
posal as set forth in § 2201.2 of this
title.

[51 FR 12612, Apr. 1986, as amended at 58 FR
60926, Nov. 18, 1993]

§ 2203.2 Submission of information
concerning proposed exchange.

(a) Any person submitting a proposal
for a fee exchange of Federal coal de-
posits shall submit information con-
cerning the coal reserves presently
held in each geographic area involved
in the exchange along with a descrip-
tion of the reserves that would be
added or eliminated by the proposed
exchange. In addition, the person filing
a proposed exchange under this section
shall furnish any additional informa-
tion requested by the authorized officer

in connection with the consideration of
the antitrust consequences of the pro-
posed exchange.

(b) The authorized officer shall trans-
mit a copy of the information required
by paragraph (a) of this section to the
Attorney General upon its receipt.

(c) All non-proprietary information
submitted under paragraph (a) of this
section shall be made a part of the pub-
lic record on each proposed exchange.
With respect to proprietary informa-
tion submitted under paragraph (a) of
this section, only a description of the
type of information submitted shall be
included in the public record.

(d) Where the entity proposing a fee
coal exchange has previously sub-
mitted information, a reference to the
date of submission and to the serial
number of the record in which it is
filed, together with a statement of any
and all changes in holdings since the
date of the previous submission, shall
be accepted.

[51 FR 12612, Apr. 14, 1986, as amended 58 FR
60926, Nov. 18, 1993]

§ 2203.3 Public meeting.

Upon completion of an environ-
mental analysis, but prior to the
issuance of a notice of decision, the au-
thorized officer shall publish a notice
in the FEDERAL REGISTER setting a
time and place where a public meeting
will be held to receive public comment
on the public interest factors of the
proposed exchange. Such notice shall
be distributed in accordance with
§ 2201.7–1 of this title. The public meet-
ing shall:

(a) Follow procedures established by
the authorized officer, which shall be
announced prior to the meeting; and

(b) Be recorded and a transcript pre-
pared, with the transcript and all writ-
ten submissions being made a part of
the public record of the proposed ex-
change.

[51 FR 12612, Apr. 14, 1986, as amended at 58
FR 60926, Nov. 18, 1993]

§ 2203.4 Consultation with the Attor-
ney General.

(a) The authorized officer shall, at
the conclusion of the comment period
and public meeting provided for in
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§ 2203.3 of this title, forward to the At-
torney General copies of the comments
received in response to the request for
public comments and the transcript
and copies of the written comments re-
ceived at the public meeting.

(b) The authorized officer shall allow
the Attorney General 90 days within
which the Attorney General may ad-
vise, in writing, on the anti-trust con-
sequences of the proposed exchange.

(c) If the Attorney General requests
additional information concerning the
proposed exchange, the authorized offi-
cer shall request, in writing, such in-
formation from the person proposing
the exchange, allowing a maximum pe-
riod of 30 days for the submission of
the requested information. The 90-day
period provided in paragraph (b) of this
section shall be extended for the period
required to obtain and submit the re-
quested information, or 30 days, which-
ever is sooner.

(d) If the Attorney General notifies
the authorized officer, in writing, that
additional time is needed to review the
anti-trust consequences of the proposed
exchange, the time provided in para-
graph (b) of this section, including any
additional time provided under para-
graph (c) of this section, shall be ex-
tended for the period requested by the
Attorney General. If the Attorney Gen-
eral has not responded to the request
for anti-trust review within the time
granted for such review, including any
extensions thereof, the authorized offi-
cer may proceed with the exchange
without the advice of the Attorney
General.

§ 2203.5 Action on advice of the Attor-
ney General.

(a) The authorized officer shall make
any advice received from the Attorney
General a part of the public record on
the proposed exchange.

(b) Except as provided in § 2203.4(d) of
this title, the authorized officer shall
not make a final decision on the pro-
posed exchange and whether it is in the
public interest until the advice of the
Attorney General has been considered.
The authorized officer shall, in the
record of decision on the proposed ex-
change, discuss the consideration given
any advice received from the Attorney
General in reaching the final decision
on the proposed exchange.

Group 2300—Withdrawals

PART 2300—LAND WITHDRAWALS

Subpart 2300—Withdrawals, General

Sec.
2300.0–1 Purpose.
2300.0–3 Authority.
2300.0–5 Definitions.

Subpart 2310—Withdrawals, General:
Procedure

2310.1 Procedures: General.
2310.1–1 Preapplication consultation.
2310.1–2 Submission of applications.
2310.1–3 Submission of withdrawal petitions.
2310.1–4 Cancellation of withdrawal applica-

tions or withdrawal proposals and denial
of applications.

2310.2 Segregative effect of withdrawal ap-
plications or withdrawal proposals.

2310.2–1 Termination of segregative effect of
withdrawal applications or withdrawal
proposals.

2310.3 Action on withdrawal applications
and withdrawal proposals, except for
emergency withdrawals.

2310.3–1 Publication and public meeting re-
quirements.

2310.3–2 Development and processing of the
case file for submission to the Secretary.

2310.3–3 Action by the Secretary: Public
land orders and notices of denial.

2310.3–4 Duration of withdrawals.
2310.3–5 Compensation for improvements.
2310.3–6 Transfer of jurisdiction.
2310.4 Review and extensions of with-

drawals.
2310.5 Special action on emergency with-

drawals.

Subpart 2320—Federal Energy Regulatory
Commission Withdrawals

2320.0–3 Authority.
2320.1 Lands considered withdrawn or clas-

sified for power purposes.
2320.2 General determinations under the

Federal Power Act.
2320.3 Applications for restoration.

AUTHORITY: 43 U.S.C. 1201; 43 U.S.C. 1740;
E.O. 10355 (17 FR 4831, 4833).

SOURCE: 46 FR 5796, Jan. 19, 1981, unless
otherwise noted.

Subpart 2300—Withdrawals,
General

§ 2300.0–1 Purpose.
(a) These regulations set forth proce-

dures implementing the Secretary of
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the Interior’s authority to process Fed-
eral land withdrawal applications and,
where appropriate, to make, modify or
extend Federal land withdrawals. Pro-
cedures for making emergency with-
drawals are also included.

(b) The regulations do not apply to
withdrawals that are made by the Sec-
retary of the Interior pursuant to an
act of Congress which directs the
issuance of an order by the Secretary.
Likewise, procedures applicable to
withdrawals authorized under the Sur-
face Mining Control and Reclamation
Act of 1977 (30 U.S.C. 1272(b); 1281), and
procedures relating to the Secretary’s
authority to establish Indian reserva-
tions or to add lands to the reserva-
tions pursuant to special legislation or
in accordance with section 7 of the Act
of June 18, 1934 (25 U.S.C. 467), as sup-
plemented by section 1 of the Act of
May 1, 1936 (25 U.S.C. 473a), are not in-
cluded in these regulations.

(c) General procedures relating to the
processing of revocation of withdrawals
and relating to the relinquishment of
reserved Federal land areas are not in-
cluded in this part.

§ 2300.0–3 Authority.
(a)(1) Section 204 of the Federal Land

Policy and Management Act of 1976 (43
U.S.C. 1714) gives the Secretary of the
Interior general authority to make,
modify, extend or revoke withdrawals,
but only in accordance with the provi-
sions and limitations of that section.
Among other limitations, the Federal
Land Policy and Management Act of
1976 provides that the Secretary of the
Interior does not have authority to:

(i) Make, modify or revoke any with-
drawal created by an Act of Congress;

(ii) Make a withdrawal which can be
made only by an Act of Congress;

(iii) Modify or revoke any withdrawal
creating national monuments under
the Act of June 8, 1906 (16 U.S.C. 431–
433), sometimes referred to as the An-
tiquities Act;

(iv) Modify or revoke any withdrawal
which added lands to the National
Wildlife Refuge System prior to Octo-
ber 21, 1976, the date of approval of the
Federal Land Policy and Management
Act of 1976 or which thereafter adds
lands to that System under the terms
of that Act. In this connection, nothing

in the Federal Land Policy and Man-
agement Act of 1976 is intended to mod-
ify or change any provision of the Act
of February 27, 1976 (16 U.S.C. 668
dd(a)).

(2) Executive Order 10355 of May 26,
1952 (17 FR 4831), confers on the Sec-
retary of the Interior all of the dele-
gable authority of the President to
make, modify and revoke withdrawals
and reservations with respect to lands
of the public domain and other lands
owned and controlled by the United
States in the continental United States
or Alaska.

(3) The Act of February 28, 1958 (43
U.S.C. 155–158), sometimes referred to
as the Engle Act, places on the Sec-
retary of the Interior the responsibility
to process Department of Defense ap-
plications for national defense with-
drawals, reservations or restrictions
aggregating 5,000 acres or more for any
one project or facility. These with-
drawals, reservations or restrictions
may only be made by an act of Con-
gress, except in time of war or national
emergency declared by the President or
the Congress and except as otherwise
expressly provided in the Act of Feb-
ruary 28, 1958.

(4) Section 302(b) of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1732(b)) authorizes the Secretary
of the Interior to regulate the manage-
ment of the public lands as defined in
the Act through instruments, such as
memorandum of understanding, which
the Secretary deems appropriate.

(5) Section 1326(a) of the Alaska Na-
tional Interest Lands Conservation Act
(Pub. L. 96–487), authorizes the Presi-
dent and the Secretary to make with-
drawals exceeding 5,000 acres, in the
aggregate, in the State of Alaska sub-
ject to the provisions that such with-
drawals shall not become effective
until notice is provided in the FEDERAL
REGISTER and to both Houses of the
Congress and such withdrawals shall
terminate unless Congress passes a
Joint Resolution of approval within
one year after the notice of withdrawal
has been submitted to the Congress.

(b) The following references do not
afford either withdrawal application
processing or withdrawal authority but
are provided as background informa-
tion.
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(1) Executive Order 6910 of November
26, 1934, and E.O. 6964 of February 5,
1935, as modified, withdrew sizable por-
tions of the public lands for classifica-
tion and conservation. These lands and
the grazing districts estalished under
the Taylor Grazing Act of 1934, as
amended, are subject to the classifica-
tion and opening procedures of section
7 of the Taylor Grazing Act of June 28,
1934, as amended (43 U.S.C. 315f); how-
ever, they are not closed to the oper-
ation of the mining or mineral leasing
laws unless separately withdrawn or
reserved, classified for retention from
disposal, or precluded from mineral
leasing or mining location under other
authority.

(2) The Classification and Multiple
Use Act of September 19, 1964 (43 U.S.C.
1411–1418), authorized the Secretary of
the Interior through the Bureau of
Land Management for retention or dis-
posal under Federal ownership and
management. Numerous classification
decisions based upon this statutory au-
thority were made by the Secretary of
the Interior. For the effect of these
classification with regard to the dis-
posal and leasing laws of the United
States, see subparts 2440 and 2461 of
this title.

(3) Section 202 of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1712) provides for land use plan-
ning and resultant management deci-
sions which may operate to totally
eliminate a particular land use, includ-
ing one or more principal or major uses,
as defined in the Act. Withdrawals
made pursuant to section 204 of the
Federal Land Policy and Management
Act of 1976 may be used in appropriate
cases, to carry out management deci-
sions, except that public lands, as de-
fined in the Act, can be removed from
or restored to the operation of the Min-
ing Law of 1872, as amended, or trans-
ferred to another department, agency
or office, only by withdrawal action
pursuant to section 204 of the Federal
Land Policy and Management Act of
1976 or other action pursuant to appli-
cable law.

(4) The first proviso of section 302(b)
of the Federal Land Policy and Man-
agement Act of 1976 (43 U.S.C. 1732(b))
provides, in part, that unless otherwise
provided for by law, the Secretary of

the Interior may permit Federal de-
partments and agencies to use, occupy
and develop public lands only through
rights-of-way under section 507 of the
Act (43 U.S.C. 1767); withdrawals under
section 204 of the Act (43 U.S.C. 1714);
and, where the proposed use and devel-
opment are similar or closely related
to the programs of the Secretary for
the public lands involved, cooperative
agreements under section 307(b) of the
Act (43 U.S.C. 1737(b)).

(5) Section 701(c) of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1701 note) provides that all with-
drawals, reservations, classifications
and designations in effect on October
21, 1976, the effective date of the Act,
shall remain in full force and effect
until modified under the provisions of
the Act or other applicable law.

§ 2300.0–5 Definitions.

As used in this part, the term:
(a) Secretary means the Secretary of

the Interior or a secretarial officer sub-
ordinate to the Secretary who has been
appointed by the President by and with
the advice and consent of the Senate
and to whom has been delegated the
authority of the Secretary to perform
the duties described in this part to be
performed by the Secretary.

(b) Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment to whom has been delegated the
authority to perform the duties de-
scribed in this part to be performed by
the authorized officer.

(c) Act means the Federal Land Pol-
icy and Management Act of 1976, as
amended (43 U.S.C. 1701 et seq.), unless
otherwise specified.

(d) Lands includes both upland and
submerged land areas and any right or
interest in such areas. To the extent
provided in section 1 of the Act of Feb-
ruary 28, 1958 (43 U.S.C. 155), the term
also includes offshore waters.

(e) Cultural resources means those
fragile and nonrenewable physical re-
mains of human activity found in dis-
tricts, sites, structures, burial mounds,
petroglyphs, artifacts, objects, ruins,
works of art, architecture or natural
settings or features which were impor-
tant to prehistoric, historic or other
land and resource use events.
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(f) Archeological areas/resources means
sites or areas containing important
evidence or the physical remains of
former but now extinct cultural
groups, their skeletons, settlements,
implements, artifacts, monuments and
inscriptions.

(g) Resource use means a land use
having as its primary objective the
preservation, conservation, enhance-
ment or development of:

(1) Any renewable or nonrenewable
natural resource indigenous to a par-
ticular land area, including, but not
limited to, mineral, timber, forage,
water, fish or wildlife resources, or

(2) Any resource value associated
with a particular land area, including,
but not limited to, watershed, power,
scenic, wilderness, clean air or rec-
reational values. The term does not in-
clude military or other governmental
activities requiring land sites only as
an incidental means to achieving an
end not related primarily to the preser-
vation, conservation, enhancement or
development of natural resources or re-
source values indigenous to or associ-
ated with a particular land area.

(h) Withdrawal means withholding an
area of Federal land from settlement,
sale, location, or entry under some or
all of the general land laws, for the
purpose of limiting activites under
those laws in order to maintain other
public values in the area or reserving
the area for a particular public purpose
or program; or transferring jurisdiction
over an area of Federal land, other
than property governed by the Federal
Property and Administrative Services
Act (40 U.S.C. 472), from one depart-
ment, bureau or agency to another de-
partment, bureau or agency.

(i) Department means a unit of the
Executive branch of the Federal Gov-
ernment which is headed by a member
of the President’s Cabinet.

(j) Agency means a unit of the Execu-
tive branch of the Federal Government
which is not within a Department.

(k) Office means an office or bureau
of the Department of the Interior.

(l) Applicant means any Federal de-
partment, agency or office.

(m) Segregation means the removal
for a limited period, subject to valid
existing rights, of a specified area of
the public lands from the operation of

the public land laws, including the
mining laws, pursuant to the exercise
by the Secretary of regulatory author-
ity to allow for the orderly administra-
tion of the public lands.

(n) Legal description means a written
land description based upon either an
approved and filed Federal land survey
executed as a part of the United States
Public Land Survey System or, where
specifically authorized under Federal
law, upon a protraction diagram. In the
absence of the foregoing, the term
means a written description, approved
by the authorized officer, which defines
the exterior boundaries of a tract of
land by reference to a metes and
bounds survey or natural or other
monuments.

(o) Modify or modification does not in-
clude, for the purposes of section 204 of
the Act (43 U.S.C. 1714), the addition of
lands to an existing withdrawal or the
partial revocation of a withdrawal.

(p) Withdrawal petition means a re-
quest, originated within the Depart-
ment of the Interior and submitted to
the Secretary, to file an application for
withdrawal.

(q) Withdrawal proposal means a with-
drawal petition approved by the Sec-
retary.

Subpart 2310—Withdrawals,
General: Procedure

§ 2310.1 Procedures: General.

(a) The basic steps leading up to the
making, modification or extension of a
withdrawal, except emergency with-
drawals, are:

(1) Preapplication consultation;
(2) Obtaining Secretarial approval of

a withdrawal petition in appropriate
cases;

(3) Submission for filing of an appli-
cation for a requested withdrawal ac-
tion;

(4) Publication in the FEDERAL REG-
ISTER of a notice stating that a with-
drawal proposal has been made or that
an application has been submitted for
filing.

(5) Negotiations between the appli-
cant and the authorized officer as well
as the accomplishment of investiga-
tions, studies and analyses which may
be required to process an application.

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00078 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



79

Bureau of Land Management, Interior § 2310.1–2

(6) Preparation of the case file to be
considered by the Secretary, including
the authorized officer’s findings and
recommendations;

(7) Transmittal of the case file to the
Director, Bureau of Land Management,
for the Director’s review and decision
regarding the findings and rec-
ommendations of the authorized offi-
cer;

(8) Transmittal of the case file to the
Secretary.

(9) Publication of a public land order
or a notice of denial signed by the Sec-
retary. If the application seeks a na-
tional defense withdrawal that may
only be made by an Act of Congress,
the Secretary will transmit to the Con-
gress proposed legislation along with
the Secretary’s recommendations, and
documentation relating thereto.

§ 2310.1–1 Preapplication consultation.
A potential applicant should contact

the appropriate State office of the Bu-
reau of Land Management well in ad-
vance of the anticipated submission
date of an application. Early consulta-
tion can familiarize the potential ap-
plicant with the responsibilities of an
applicant, the authorized officer and
the Secretary. Early consultation also
will assist in determining the need for
a withdrawal, taking possible alter-
natives into account, increase the like-
lihood that the applicant’s needs will
be considered in ongoing land use plan-
ning, assist in determining the extent
to which any public lands that may be
involved would have to be segregated if
an application is submitted; and result
in preliminary determinations regard-
ing the scheduling of various investiga-
tions, studies, analyses, public meet-
ings and negotiations that may be re-
quired for a withdrawal. Studies and
analyses should be programmed to en-
sure their completion in sufficient
time to allow the Secretary or the Con-
gress adequate time to act on the ap-
plication before the expiration of the
segregation period.

§ 2310.1–2 Submission of applications.
(a) Applications for the making,

modification or extension of a with-
drawal shall be submitted for filing, in
duplicate, in the proper Bureau of Land
Management office, as set forth in

§ 1821.2–1 of this title, except for emer-
gency withdrawal requests and applica-
tions that are classified for national se-
curity reasons. Requests for emergency
withdrawals and applications that are
classified for national security reasons
shall be submitted, in duplicate, in the
Office of the Secretary, Department of
the Interior, Washington, D.C. 20240.

(b) Before the authorized officer can
take action on a withdrawal proposal,
a withdrawal application in support
thereof shall be submitted. The appli-
cation may be submitted simulta-
neously with the making of a with-
drawal proposal, in which case only the
notice required by § 2310.3–1(a) of this
title, referencing both the application
and the withdrawal proposal, shall be
published.

(c) No specific form is required, but,
except as otherwise provided in § 2310.3–
6(b) of this title, the application shall
contain at least the following informa-
tion:

(1) The name and address of the ap-
plicant. Where the organization intend-
ing to use the lands is different from
the applicant, the name and address of
such using agency shall also be in-
cluded.

(2) If the applicant is a department or
agency other than the Department of
the Interior or an office thereof, a
statement of the delegation or delega-
tions of authority of the official acting
on behalf of the department or agency
submitting the application, substan-
tiating that the official is empowered
to act on behalf of the head of the de-
partment or agency in connection with
all matters pertaining to the applica-
tion.

(3) If the lands which are subject to
an application are wholly or partially
under the administration of any de-
partment or agency other than the De-
partment of the Interior, the Secretary
shall make or modify a withdrawal
only with the consent of the head of
the department or agency concerned,
except in the case of an emergency
withdrawal. In such case, a copy of the
written consent shall accompany the
application. The requirements of sec-
tion (e) of E.O. 10355 (17 FR 4831), shall
be complied with in those instances
where the Order applies.
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(4) The type of withdrawal action
that is being requested (See § 2300.0–5(h)
of this title) and whether the applica-
tion pertains to the making, extension
or modification of a withdrawal.

(5) A description of the lands in-
volved in the application, which shall
consist of the following:

(i) A legal description of the entire
land area that falls within the exterior
boundaries of the affected area and the
total acreage of such lands;

(ii) A legal description of the lands,
Federal or otherwise, within the exte-
rior boundaries that are to be excepted
from the requested action, and after
deducting the total acreage of all the
excepted lands, the net remaining acre-
age of all Federal lands (as well as all
non-Federal lands which, if they should
be returned to or should pass to Fed-
eral ownership, would become subject
to the withdrawal) within the exterior
boundaries of the affected land areas;

(iii) In the case of a national defense
withdrawal which can only be made by
an Act of Congress, sections 3(2) and
3(3) of the Act of February 28, 1958 (43
U.S.C. 157 (2), (3)) shall be complied
with in lieu of paragraphs (c)(5) (i) and
(ii) of this section.

(6) If the application is for a with-
drawal that would overlap, or that
would add lands to one or more exist-
ing withdrawals, the application shall
also contain:

(i) An identification of each of the
existing withdrawals, including the
project name, if any, the date of the
withdrawal order, the number and type
of order, if known, or, in lieu of the
foregoing, a copy of the order;

(ii) As to each existing withdrawal
that would be overlapped by the re-
quested withdrawal, the total area and
a legal description of the area that
would be overlapped; and

(iii) The total acreage, Federal or
otherwise, that would be added to the
existing withdrawal, if the new applica-
tion is allowed.

(7) The public purpose or statutory
program for which the lands would be
withdrawn. If the purpose or program
for which the lands would be with-
drawn is classified for national secu-
rity reasons, a statement to that effect
shall be included; but, if at all possible,
a general description of the use to

which the lands would be devoted, if
the requested withdrawal is allowed,
should be included. In the case of appli-
cations that are not classified for na-
tional security reasons, an analysis of
the manner in which the lands as well
as their natural resources and resource
values would be used to implement the
purpose or program shall be provided.

(8) The extent to which the lands em-
braced in the application are requested
to be withheld from settlement, sale,
location or entry under the public land
laws, including the mining laws, to-
gether with the extent to which, and
the time during which, the lands in-
volved in the application would be tem-
porarily segregated in accordance with
§ 2310.2 of this subpart.

(9) The type of temporary land use
that, at the discretion of the author-
ized officer, may be permitted or al-
lowed during the segregation period, in
accordance with § 2310.2 of this subpart.

(10) An analysis and explanation of
why neither a right-of-way under sec-
tion 507 of the Act (43 U.S.C. 1767), nor
a cooperative agreement under sec-
tions 302(b) (43 U.S.C. 1732(b)) and 307(b)
(43 U.S.C. 1737(b)) of the act would ade-
quately provide for the proposed use.

(11) The duration of the withdrawal,
with a statement in justification there-
of (see § 2310.3–4 of this title). Where an
extension of an existing withdrawal is
requested, its duration may not exceed
the duration of the existing with-
drawal.

(12) A statement as to whether any
suitable alternative sites are available
for the proposed use or for uses which
the requested withdrawal action would
displace. The statement shall include a
study comparing the projected costs of
obtaining each alternative site in suit-
able condition for the intended use, as
well as the projected costs of obtaining
and developing each alternative site
for uses that the requested withdrawal
action would displace.

(13) A statement as to whether water
will or will not be needed to fulfill the
purpose of the requested withdrawal
action.

(14) The place where records relating
to the application can be examined by
interested persons.
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(d) Except in the case of an emer-
gency withdrawal, if the preceding ap-
plication requirements have not been
met, or if an application seeks an ac-
tion that is not within the scope of the
Secretary’s authority, the application
may be rejected by the authorized offi-
cer as a defective application.

§ 2310.1–3 Submission of withdrawal
petitions.

(a) Withdrawal petitions shall be sub-
mitted to the Director, Bureau of Land
Management, for transmittal to the
Secretary.

(b) No specific form is required, but
the petition shall contain at least the
following information:

(1) The office originating the peti-
tion;

(2) The type and purpose of the pro-
posed withdrawal action (See § 2300.0–
5(h) of this title) and whether the peti-
tion pertains to the making, extension
or modification of a withdrawal;

(3) A legal description of the entire
land area that falls within the exterior
boundaries affected by the petition, to-
gether with the total acreage of such
lands, and a map of the area;

(4) The extent to which and the time
during which any public lands that
may be involved in the petition would
be temporarily segregated and the tem-
porary land uses that may be per-
mitted during the segregation period,
in accordance with § 2310.2 of this title;
and

(5) A preliminary identification of
the mineral resources in the area.

(c) Except in the case of petitions
seeking emergency withdrawals, if a
petition is submitted simultaneously
with a withdrawal application, the in-
formation requirements pertaining to
withdrawal applications (See § 2310.1–2
of this title), shall supersede the re-
quirements of this section.

(d) If a petition seeks an emergency
withdrawal under the provisions of sec-
tion 204(e) of the act, the petition shall
be filed simultaneously with an appli-
cation for withdrawal. In such in-
stances, the petition/application shall
provide as much of the information re-
quired by §§ 2310.1–2(c) and 2310.3–2(b) of
this title as is available to the peti-
tioner when the petition is submitted.

(e) Upon the approval by the Sec-
retary of a petition for withdrawal, the
petition shall be considered as a Secre-
tarial proposal for withdrawal, and no-
tice of the withdrawal proposal shall be
published immediately in the FEDERAL
REGISTER in accordance with § 2310.3–
1(a) of this title. If a petition which
seeks an emergency withdrawal is ap-
proved by the Secretary, the publica-
tion and notice provisions pertaining
to emergency withdrawals shall be ap-
plicable. (See § 2310.5 of this title.)

§ 2310.1–4 Cancellation of withdrawal
applications or withdrawal pro-
posals and denial of applications.

(a) Withdrawal or extension applica-
tions and proposals shall be amended
promptly to cancel the application or
proposal, in whole or in part, with re-
spect to any lands which the applicant,
in the case of applications, or the of-
fice, in the case of proposals, deter-
mines are no longer needed in connec-
tion with a requested or proposed ac-
tion. The filing of a cancellation notice
in each such case shall result in the
termination of the segregation of the
public lands that are to be eliminated
from the withdrawal application or
withdrawal proposal. (See § 2310.2–1 of
this title)

(b) The Secretary may deny an appli-
cation if the costs (as defined in sec-
tion 304(b) of the Act (43 U.S.C. 1734(b))
estimated to be incurred by the De-
partment of the Interior would, in the
judgment of the Secretary, be exces-
sive in relation to available funds ap-
propriated for processing applications
requesting a discretionary withdrawal,
or a modification or extension of a
withdrawal.

§ 2310.2 Segregative effect of with-
drawal applications or withdrawal
proposals.

The following provisions apply only
to applications or proposals to with-
draw lands and not to applications or
proposals seeking to modify or extend
withdrawals.

(a) Withdrawal applications or with-
drawal proposals submitted on or after
October 21, 1976. Within 30 days of the
submission for filing of a withdrawal
application, or whenever a withdrawal
proposal is made, a notice stating that
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the application has been submitted or
that the proposal has been made, shall
be published in the FEDERAL REGISTER
by the authorized officer. Publication
of the notice in the FEDERAL REGISTER
shall segregate the lands described in
the application or proposal from settle-
ment, sale, location or entry under the
public land laws, including the mining
laws, to the extent specified in the no-
tice, for 2 years from the date of publi-
cation of the notice unless the segrega-
tive effect is terminated sooner in ac-
cordance with the provisions of this
part. The notices published pursuant to
the provisions of this section shall be
the same notices required by § 2310.3–1
of this title. Publication of a notice of
a withdrawal application that is based
on a prior withdrawal proposal, notice
of which was published in the FEDERAL
REGISTER, shall not operate to extend
the segregation period which com-
menced upon the publication of the
prior withdrawal proposal.

(b) Withdrawal applications submitted
before October 21, 1976. The public lands
described in a withdrawal application
filed before October 21, 1976, shall re-
main segregated through October 20,
1991, from settlement, sale, location or
entry under the public land laws, in-
cluding the mining laws, to the extent
specified in the FEDERAL REGISTER no-
tice or notices that pertain to the ap-
plication, unless the segregative effect
of the application is terminated sooner
in accordance with other provisions of
this part. Any amendment made on or
after October 21, 1976, of a withdrawal
application submitted before October
21, 1976, for the purpose of adding Fed-
eral lands to the lands described in a
previous application, shall require the
publication in the FEDERAL REGISTER,
within 30 days of receipt of the amend-
ed application, of a notice of the
amendment of the withdrawal applica-
tion. All of the lands described in the
amended application which includes
those lands described in the original
application shall be segregated for 2
years from the date of publication of
the notice of the amended application
in the FEDERAL REGISTER.

(c) Applications for licenses, permits,
cooperative agreements or other dis-
cretionary land use authorizations of a
temporary nature that are filed on or

after October 21, 1976, regarding lands
involved in a withdrawal application or
a withdrawal proposal and that are
listed in the notices required by
§ 2310.3–2 of this title as permissible
during the segregation period, may be
approved by the authorized officer
while the lands remain segregated.

(d) Except as provided in paragraph
(c) of this section, applications for the
use of lands involved in a withdrawal
application or a withdrawal proposal,
the allowance of which is discre-
tionary, shall be denied.

(e) The temporary segregation of
lands in connection with a withdrawal
application or a withdrawal proposal
shall not affect in any respect Federal
agency administrative jurisdiction of
the lands, and the segregation shall not
have the effect of authorizing or per-
mitting any use of the lands by the ap-
plicant or using agency.

§ 2310.2–1 Termination of the segrega-
tive effect of withdrawal applica-
tions or withdrawal proposals.

(a) The publication in the FEDERAL
REGISTER of an order allowing a with-
drawal application, in whole or in part,
shall terminate the segregative effect
of the application as to those lands
withdrawn by the order.

(b) The denial of a withdrawal appli-
cation, in whole or in part, shall result
in the termination of the segregative
effect of the application or proposal as
to those lands where the withdrawal is
disallowed. Within 30 days following
the decision to disallow the application
or proposal, in whole or in part, the au-
thorized officer shall publish a notice
in the FEDERAL REGISTER specifying
the reasons for the denial and the date
that the segregative period terminated.
The termination date of the segrega-
tion period shall be noted promptly on
the public land status records on or be-
fore the termination date.

(c) The cancellation, in whole or in
part, of a withdrawal application or a
withdrawal proposal shall result in the
termination of the segregative effect of
the application or proposal, as to those
lands deleted from the application or
proposal. The authorized officer shall
publish a notice in the FEDERAL REG-
ISTER, within 30 days following the date
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of receipt of the cancellation, speci-
fying the date that the segregation ter-
minated. The termination date of the
segregation shall be noted promptly on
the public land status records. If the
cancellation applies to only a portion
of the public lands that are described
in the withdrawal application or with-
drawal proposal, then the lands that
are not affected by the cancellation
shall remain segregated.

(d) The segregative effect resulting
from the publication on or after Octo-
ber 21, 1976, of a FEDERAL REGISTER no-
tice of the submission of a withdrawal
application or the making of a with-
drawal proposal shall terminate 2 years
after the publication date of the FED-
ERAL REGISTER notice unless the seg-
regation is terminated sooner by other
provisions of this section. A notice
specifying the date and time of termi-
nation shall be published in the FED-
ERAL REGISTER by the authorized offi-
cer 30 days in advance of the termi-
nation date. The public land status
records shall be noted as to the termi-
nation date of the segregation period
on or before the termination date.
Such a termination shall not affect the
processing of the withdrawal applica-
tion.

(e) The segregative effect resulting
from the submission of a withdrawal
application or withdrawal proposal be-
fore October 21, 1976, shall terminate
on October 20, 1991, unless the segrega-
tion is terminated sooner by other pro-
visions of this part. A notice specifying
the date and time of termination shall
be published in the FEDERAL REGISTER
by the authorized officer 30 days in ad-
vance of October 20, 1991. The public
land status records shall be noted as to
the termination date of the segregation
period on or before October 20, 1991.

§ 2310.3 Action on withdrawal applica-
tions and withdrawal proposals, ex-
cept for emergency withdrawals.

§ 2310.3–1 Publication and public
meeting requirements.

(a) When a withdrawal proposal is
made, a notice to that effect shall be
published immediately in the FEDERAL
REGISTER. The notice shall contain the
information required by § 2310.1–3 of
this title. In the event a withdrawal pe-
tition, which subsequently becomes a

withdrawal proposal, is submitted si-
multaneously with a withdrawal appli-
cation, the information requirements
for notices pertaining to withdrawal
applications (See paragraph (b) of this
section) shall supersede the informa-
tion requirements of this paragraph.
However, in such instances, the notice
required by paragraph (b) of this sec-
tion shall be published immediately
without regard to the 30-day period al-
lowed for the filing for publication in
the FEDERAL REGISTER of withdrawal
application notices.

(b)(1) Except for emergency with-
drawals and except as otherwise pro-
vided in paragraph (a) of this section,
within 30 days of the submission for fil-
ing of a withdrawal, extension or modi-
fication application, the authorized of-
ficer shall publish in the FEDERAL REG-
ISTER a notice to that effect. The au-
thorized officer also shall publish the
same notice in at least one newspaper
having a general circulation in the vi-
cinity of the lands involved and, with
the cooperation and assistance of the
applicant, when appropriate, shall pro-
vide sufficient publicity to inform the
interested public of the requested ac-
tion.

(2) The notice shall contain, in sum-
mary form, the information required
by § 2310.1–2 of this title, except that
the authorized officer may exclude the
information required by § 2310.1–2(c)(2)
of this title, and as much of the de-
scriptive information required by
§ 2310.1–2(c) (5) and (6) of this title as
the authorized officer considers appro-
priate. The notice shall:

(i) Provide a legal description of the
lands affected by the application, to-
gether with the total acreage of such
lands;

(ii) Specify the extent to which and
the time during which any lands that
may be involved may be segregated in
accordance with § 2310.2 of this title;

(iii) Identify the temporary land uses
that may be permitted or allowed dur-
ing the segregation period as provided
for in § 2310.2(c) of this title;

(iv) Provide for a suitable period of at
least 90 days after publication of the
notice, for public comment on the re-
quested action;

(v) Solicit written comments from
the public as to the requested action
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and provide for one or more public
meetings in relation to requested ac-
tions involving 5,000 or more acres in
the aggregate and, as to requested ac-
tions involving less than 5,000 acres, so-
licit and evaluate the written com-
ments of the public as to the requested
action and as to the need for public
meetings;

(vi) State, in the case of a national
defense withdrawal which can only be
made by an Act of Congress, that if the
withdrawal is to be made, it will be
made by an Act of Congress;

(vii) Provide the address of the Bu-
reau of Land Management office in
which the application and the case file
pertaining to it are available for public
inspection and to which the written
comments of the public should be sent;

(viii) State that the application will
be processed in accordance with the
regulations set forth in part 2300 of this
title;

(ix) Reference, if appropriate, the
FEDERAL REGISTER in which the notice
of a withdrawal proposal, if any, per-
taining to the application was pub-
lished previously;

(x) Provide such additional informa-
tion as the authorized officer deems
necessary or appropriate.

(c)(1) In determining whether a pub-
lic meeting will be held on applications
involving less than 5,000 acres of land,
the authorized officer shall consider
whether or not:

(i) A large number of persons have
expressed objections to or suggestions
regarding the requested action;

(ii) The objections or suggestions ex-
pressed appear to have merit without
regard to the number of persons re-
sponding;

(iii) A public meeting can effectively
develop information which would oth-
erwise be difficult or costly to accumu-
late;

(iv) The requested action, because of
the amount of acreage involved, the lo-
cation of the affected lands or other
relevant factors, would have an impor-
tant effect on the public, as for exam-
ple, the national or regional economy;

(v) There is an appreciable public in-
terest in the lands or their use, as indi-
cated by the records of the Bureau of
Land Management;

(vi) There is prevailing public opin-
ion in the area that favors public meet-
ings or shows particular concern over
withdrawal actions; and

(vii) The applicant has requested a
public meeting.

(2) A public meeting, whether re-
quired or determined by the authorized
officer to be necessary, shall be held at
a time and place convenient to the in-
terested public, the applicant and the
authorized officer. A notice stating the
time and place of the meeting, shall be
published in the FEDERAL REGISTER
and in at least one newspaper having a
general circulation in the vicinity of
lands involved in the requested action,
at least 30 days before the scheduled
date of the meeting.

§ 2310.3–2 Development and processing
of the case file for submission to the
Secretary.

(a) Except as otherwise provided in
§ 2310.3–6(b) of this title, the informa-
tion, studies, analyses and reports
identified in this paragraph that are re-
quired by applicable statutes, or which
the authorized officer determines to be
required for the Secretary or the Con-
gress to make a decision or rec-
ommendation on a requested with-
drawal, shall be provided by the appli-
cant. The authorized officer shall assist
the applicant to the extent the author-
ized officer considers it necessary or
appropriate to do so. The qualifications
of all specialists utilized by either the
authorized officer or the applicant to
prepare the information, studies, anal-
yses and reports shall be provided.

(b) The information, studies, anal-
yses and reports which, as appropriate,
shall be provided by the applicant shall
include:

(1) A report identifying the present
users of the lands involved, explaining
how the users will be affected by the
proposed use and analyzing the manner
in which existing and potential re-
source uses are incompatible with or
conflict with the proposed use of the
lands and resources that would be af-
fected by the requested action. The re-
port shall also specify the provisions
that are to be made for, and an eco-
nomic analysis of, the continuation, al-
teration or terminaton of existing uses.
If the provisions of § 2310.3–5 of this
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title are applicable to the proposed
withdrawal, the applicant shall also
furnish a certification that the require-
ments of that section shall be satisfied
promptly if the withdrawal is allowed
or authorized.

(2) If the application states that the
use of water in any State will be nec-
essary to fulfill the purposes of the re-
quested withdrawal, extension or modi-
fication, a report specifying that the
applicant or using agency has acquired,
or proposes to acquire, rights to the
use of the water in conformity with ap-
plicable State laws and procedures re-
lating to the control, appropriation,
use and distribution of water, or
whether the withdrawal is intended to
reserve, pursuant to Federal law, suffi-
cient unappropriated water to fulfill
the purposes of the withdrawal. Water
shall be reserved pursuant to Federal
law for use in carrying out the pur-
poses of the withdrawal only if specifi-
cally so stated in the relevant with-
drawal order, as provided in § 2310.3–3(b)
of this title and only to the extent
needed for the purpose or purposes of
the withdrawal as expressed in the
withdrawal order. The applicant shall
also provide proof of notification of the
involved State’s department of water
resources when a land use needed to
carry out the purposes of the requested
withdrawal will involve utilization of
the water resources in a State. As a
condition to the allowance of an order
reserving water, the applicant shall
certify to the Secretary that it shall
quantify the amount of water to be re-
served by the order.

(3) An environmental assessment, an
environmental impact statement or
any other documents as are needed to
meet the requirements of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), and the regulations
applicable thereto. The authorized offi-
cer shall participate in the develop-
ment of environmental assessments or
impact statements. The applicant shall
designate the Bureau of Land Manage-
ment as a cooperating agency and shall
comply with the requirements of the
regulations of the Council on Environ-
mental Quality. The Bureau of Land
Management shall, at a minimum,
independently evaluate and review the
final product. The following items

shall either be included in the assess-
ment or impact statement, or they
may be submitted separately, with ap-
propriate cross references.

(i) A report on the identification of
cultural resources prepared in accord-
ance with the requirements of 36 CFR
part 800, and other applicable regula-
tions.

(ii) An identification of the roadless
areas or roadless islands having wilder-
ness characteristics, as described in the
Wilderness Act of 1964 (16 U.S.C. 1131, et
seq.), which exist within the area cov-
ered by the requested withdrawal ac-
tion.

(iii) A mineral resource analysis pre-
pared by a qualified mining engineer,
engineering geologist or geologist
which shall include, but shall not be
limited to, information on: General ge-
ology, known mineral deposits, past
and present mineral production, min-
ing claims, mineral leases, evaluation
of future mineral potential and present
and potential market demands.

(iv) A biological assessment of any
listed or proposed endangered or
threatened species, and their critical
habitat, which may occur on or in the
vicinity of the involved lands, prepared
in accordance with the provisions of
section 7 of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1536),
and regulations applicable thereto, if
the Secretary determines that assess-
ment is required by law.

(v) An analysis of the economic im-
pact of the proposed uses and changes
in use associated with the requested
action on individuals, local commu-
nities, State and local government in-
terests, the regional economy and the
Nation as a whole.

(vi) A statement as to the extent and
manner in which the public partici-
pated in the environmental review
process.

(4) A statement with specific sup-
porting data, as to:

(i) Whether the lands involved are
floodplains or are considered wetlands;
and

(ii) Whether the existing and pro-
posed uses would affect or be affected
by such floodplains or wetlands and, if
so, to what degree and in what manner.
The statement shall indicate whether,
if the requested action is allowed, it
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will comply with the provisions of Ex-
ecutive Orders 11988 and 11990 of May
24, 1977 (42 FR 26951; 26961).

(5) A statement of the consultation
which has been or will be conducted
with other Federal departments or
agencies; with regional, State and local
Government bodies; and with individ-
uals and nongovernmental groups re-
garding the requested action.

(c) Prior to final action being taken
in connection with an application, the
applicant shall prepare, with the guid-
ance and participation of the author-
ized officer, and subject to the approval
of the authorized officer, the Secretary
and other affected departments, agen-
cies or offices, a resource management
plan and implementation program re-
garding the use and management of
any public lands with their related re-
sources uses. Consideration shall be
given to the impact of the proposed
reservation on access to and the use of
the land areas that are located in the
vicinity of the lands proposed to be
withdrawn. Where appropriate, the
plan and program will be implemented
by means of a memorandum of under-
standing between the affected agencies.
Any allocation of jurisdiction between
the agencies shall be effected in the
public land order or legislation. In
those cases where the Secretary, acting
through the Bureau of Land Manage-
ment, would continue to exercise par-
tial jurisdiction, resource management
of withdrawn areas may be governed by
the issuance of management decisions
by the Bureau of Land Management to
implement land use plans developed or
revised under the land use planning re-
quirements of section 202 of the Act (43
U.S.C. 1712).

(d) In regard to national defense
withdrawals that can only be made by
an Act of Congress, and to the extent
that they are not otherwise satisfied
by the information, studies, analyses
and reports provided in accordance
with the provisions of this section, the
provisions of section 3(7) of the Act of
February 28, 1958 (43 U.S.C. 157(7)), shall
be complied with.

(e) The authorized officer shall de-
velop preliminary findings and rec-
ommendations to be submitted to the
Secretary, advise the applicant of the
findings and recommendations, and

provide the applicant an opportunity
to discuss any objections thereto which
the applicant may have.

(f) Following the discussion process,
or in the absence thereof, the author-
ized officer shall prepare the findings,
keyed specifically to the relevant por-
tions of the case file, and the rec-
ommendations to the Secretary in con-
nection with the application. The au-
thorized officer also shall prepare, for
consideration by the Secretary, a pro-
posed order or notice of denial. In the
case of a national defense withdrawal
which can only be made by an Act of
Congress, the authorized officer shall
prepare, with the cooperation of the
applicant, a draft legislative proposal
to implement the applicant’s with-
drawal request, together with proposed
recommendations for submission by
the Secretary to the Congress. The
findings and recommendations of the
authorized officer, and the other docu-
ments previously specified in this sec-
tion to be prepared by the authorized
officer shall be made a part of the case
file. The case file shall then be sent to
the Director, Bureau of Land Manage-
ment. At the same time, a copy of the
findings and recommendations of the
authorized officer shall be sent to the
applicant.

(1) If the applicant objects to the au-
thorized officer’s findings and rec-
ommendations to the Secretary, the
applicant may, within 30 days of the re-
ceipt by the applicant of notification
thereof, state its objections in writing
and request the Director to review the
authorized officer’s findings and rec-
ommendations. The applicant shall be
advised of the Director’s decision with-
in 30 days of receipt of the applicant’s
statement of objections in the Bureau
of Land Management’s Washington of-
fice. The applicant’s statement of ob-
jections and the Director’s decision
shall be made a part of the case file and
thereafter the case file shall be sub-
mitted to the Secretary.

(2) If the applicant disagrees with the
decision of the Director, Bureau of
Land Management, the applicant may,
within 30 days of receipt by the appli-
cant of the Director’s decision, submit
to the Secretary a statement of rea-
sons for disagreement. The statement
shall be considered by the Secretary
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together with the findings and rec-
ommendations of the authorized offi-
cer, the applicant’s statement of objec-
tions, the decision of the Director, the
balance of the case file and such addi-
tional information as the Secretary
may request.

§ 2310.3–3 Action by the Secretary:
Public land orders and notices of
denial.

(a) Except for national defense with-
drawals which can only be made by an
Act of Congress, and except as may be
otherwise provided in section 1(d) of
Executive Order 10355 (17 FR 4833), for
applications that are subject to that
order, the allowance or denial, in whole
or in part, of a withdrawal, modifica-
tion or extension application, may only
be made by the Secretary.

(b)(1) Before the allowance of an ap-
plication, in whole or in part, the Sec-
retary shall first approve all applicable
memoranda of understanding and the
applicant shall make all certifications
required in this part. When an applica-
tion has been finally allowed, in whole
or in part, by the Secretary, an order
to that effect shall be published
promptly in the FEDERAL REGISTER.
Each order shall be designated as, and
shall be signed by the Secretary and
issued in the form of, a public land
order. Water shall be reserved pursuant
to Federal law for use in carrying out
the purposes of the withdrawal only if
specifically so stated in the relevant
public land order. In appropriate cases,
the public land order also shall refer to
the memorandum of understanding dis-
cussed in § 2310.3–2(c) of this title and
shall be drawn to comply with § 2310.3–
6 of this title.

(2) On the same day an order with-
drawing 5,000 or more acres in the ag-
gregate is signed, the Secretary shall
advise, in writing, each House of the
Congress, or in the case of an emer-
gency withdrawal, the appropriate
Committee of each House, of the with-
drawal action taken. Pursuant to the
Secretary’s authority under the act,
the notices that are sent to the Con-
gress shall be accompanied by the in-
formation required by section 204(c)(2)
of the Act (43 U.S.C. 1714(c)(2)), except
in the case of an emergency with-
drawal, transmittal of the required in-

formation may be delayed as provided
in § 2310.5(c) of this title.

(c) When the action sought in an ap-
plication involves the exercise by the
Secretary of authority delegated by
Executive Order 10355 (17 FR 4831) and
the Secretary denies the application in
whole or in part, the applicant shall be
notified of the reasons for the Sec-
retary’s decision. The decision shall be
subject to further consideration only if
the applicant informs the Secretary, in
writing, within 15 days of the receipt
by the applicant of the Secretary’s de-
cision, that the applicant has sub-
mitted the matter to the Office of Man-
agement and Budget for consideration
and adjustment, as provided for in sec-
tion 1(d) of the Executive Order.

(d) A withdrawal application shall be
denied, if, in the opinion of the Sec-
retary, the applicant is attempting to
circumvent the Congressional review
provisions of section 204(c)(1) of the Act
(43 U.S.C. 1714(c)(1)) concerning with-
drawals of 5,000 or more acres in the
aggregate.

(e) When an application is denied in
its entirety by the Secretary, a notice
to that effect, signed by the Secretary,
shall be published promptly in the FED-
ERAL REGISTER.

(f) In the case of a national defense
withdrawal that may only be made by
an Act of Congress, the Secretary shall
transmit to the Congress proposed leg-
islation effecting the withdrawal re-
quested, together with the rec-
ommendations of the Secretary which
may or may not support the proposed
legislation in whole or in part. The pro-
posed legislation shall contain such
provisions for continued operation of
the public land laws as to the public
land areas included in the requested
withdrawal as shall be determined by
the Secretary to be compatible with
the intended military use.

§ 2310.3–4 Duration of withdrawals.
(a) An order initially withdrawing

5,000 or more acres of land in the aggre-
gate, on the basis of the Secretary’s
authority under section 204 of the Act
(43 U.S.C. 1714), may be made for a pe-
riod not to exceed 20 years from the
date the order is signed, except that
withdrawals exceeding 5,000 acres in
the State of Alaska shall not become
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effective until notice is provided in the
FEDERAL REGISTER and to both Houses
of Congress. All orders withdrawing
5,000 or more acres in the aggregate
shall be subject to the Congressional
review provision of section 204(c) of the
Act (43 U.S.C. 1714(c)), except as fol-
lows:

(1) A National Wildlife Refuge Sys-
tem withdrawal may not be terminated
as provided in section 204(c)(1) of the
Act (43 U.S.C 1714(c)(1)) other than by
an Act of Congress; or

(2) A withdrawal exceeding 5,000 acres
in the State of Alaska shall terminate
unless Congress passes a Joint Resolu-
tion of approval within 1 year after the
notice of such withdrawal has been
submitted to the Congress.

(b) An order initially withdrawing
less than 5,000 acres of land, in the ag-
gregate, on the basis of the Secretary’s
authority under section 204 of the Act
(43 U.S.C. 1714), may be made:

(1) For such time as the Secretary de-
termines desirable for a resource use;

(2) For not more than 20 years for
any other use, including, but not lim-
ited to, the use of lands for non-re-
source uses, related administrative
sites and facilities or for other propri-
etary purposes; or

(3) For not more than 5 years to pre-
serve the lands for a specific use then
under consideration by either House of
Congress.

(c) An order withdrawing lands on
the basis of an emergency as provided
for in section 204(e) of the Act (43
U.S.C. 1714(e)) may be made for not
more than 3 years.

(d) Except for emergency with-
drawals, withdrawals of specific dura-
tion may be extended, as provided for
in § 2310.4 of this title.

§ 2310.3–5 Compensation for improve-
ments.

(a) When an application is allowed,
the applicant shall compensate the
holder of record of each permit, license
or lease lawfully terminated or re-
voked after the allowance of an appli-
cation, for all authorized improve-
ments placed on the lands under the
terms and conditions of the permit, li-
cense or lease, before the lands were
segregated or withdrawn. The amount
of such compensation shall be deter-

mined by an appraisal as of the date of
revocation or termination of the per-
mit, license or lease, but shall not ex-
ceed fair market value. To the extent
such improvements were constructed
with Federal funds, they shall not be
compensable unless the United States
has been reimbursed for such funds
prior to the allowance of the applica-
tion and then only to the extent of the
sum that the United States has re-
ceived.

(b) When an application is allowed
that affects public lands which are sub-
ject to permits or leases for the grazing
of domestic livestock and that is re-
quired to be terminated, the applicant
shall comply with the cancellation no-
tice and compensation requirements of
section 402(g) of the Act (43 U.S.C.
1752(g)), to the extent applicable.

§ 2310.3–6 Transfer of jurisdiction.
A public land order that reserves

lands for a department, agency or of-
fice, shall specify the extent to which
jurisdiction over the lands and their re-
lated resource uses will be exercised by
that department, agency or office. (See
§ 2310.3–2(c) of this title).

§ 2310.4 Review and extensions of
withdrawals.

(a) Discretionary withdrawals of spe-
cific duration, whether made prior to
or after October 21, 1976, shall be re-
viewed by the Secretary commencing
at least 2 years before the expiration
date of the withdrawal. When re-
quested, the department, agency or of-
fice benefitting from the withdrawal
shall promptly provide the Secretary
with the information required by
§ 2310.1–2(c) of this title, and the infor-
mation required by § 2310.3–2(b) of this
title, in the form of a withdrawal ex-
tension application with supplemental
information. If the concerned depart-
ment, agency or office is delinquent in
responding to such request, the
deliquency shall constitute a ground
for not extending the withdrawal. Such
withdrawals may be extended or fur-
ther extended only upon compliance
with these regulations, and only if the
Secretary determines that the purpose
for which the withdrawal was first
made requires the extension, and then
only for a period that shall not exceed
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the duration of the original withdrawal
period. In allowing an extension, the
Secretary shall comply with the provi-
sions of section 204(c) of the Act (43
U.S.C. 1714(c)), or section 204(d) of the
Act (43 U.S.C. 1714(d)), whichever is ap-
plicable; and, whether or not an exten-
sion is allowed, the Secretary shall re-
port promptly on the decision for each
pending extension to the Congressional
Committees that are specified in sec-
tion 204(f) of the Act (43 U.S.C. 1714(f)).

(b) Notwithstanding the provisions of
this section, if the Secretary deter-
mines that a National Wildlife Refuge
System withdrawal of specific duration
shall not be extended, the Secretary
shall nevertheless extend or reextend
the withdrawal until such time as the
withdrawal is terminated by an Act of
Congress.

§ 2310.5 Special action on emergency
withdrawals.

(a) When the Secretary determines,
or when either one of the two Commit-
tees of the Congress that are specified
in section 204(e) of the Act (43 U.S.C.
1714(e)) notifies the Secretary, that an
emergency exists and that extraor-
dinary measures need to be taken to
protect natural resources or resource
values that otherwise would be lost,
the Secretary shall immediately make
a withdrawal which shall be limited in
its scope and duration to the emer-
gency. An emergency withdrawal shall
be effective when signed, shall not ex-
ceed 3 years in duration and may not
be extended by the Secretary. If it is
determined that the lands involved in
an emergency withdrawal should con-
tinue to be withdrawn, a withdrawal
application should be submitted to the
Bureau of Land Management in keep-
ing with the normal procedures for
processing a withdrawal as provided for
in this subpart. Such applications will
be subject to the provisions of section
204(c) of the Act (43 U.S.C. 1714(c)), or
section 204(d) of the Act (43 U.S.C.
1714(d), whichever is applicable, as well
as section 204(b)(1) of the Act (43 U.S.C.
1714(b)(1)).

(b) When an emergency withdrawal is
signed, the Secretary shall on the same
day, send a notice of the withdrawal to
the two Committees of the Congress
that are specified for that purpose in

section 204(e) of the Act (43 U.S.C.
1714(e)).

(c) The Secretary shall forward a re-
port to each of the aforementioned
committees within 90 days after filing
with them the notice of emergency
withdrawal. Reports for all such with-
drawals, regardless of the amount of
acreage withdrawn, shall contain the
information specified in section
204(c)(2) of the Act (43 U.S.C. 1714(c)(2)).

Subpart 2320—Federal Energy
Regulatory Commission With-
drawals

§ 2320.0–3 Authority.
(a) Section 24 of the Federal Power

Act of June 10, 1920, as amended (16
U.S.C. 818), provides that any lands of
the United States included in an appli-
cation for power development under
that Act shall, from the date of filing
of an application therefor, be reserved
from entry, location or other disposal
under the laws of the United States
until otherwise directed by the Federal
Energy Regulatory Commission or by
Congress. This statute also provides
that whenever the Commission shall
determine that the value of any lands
of the United States withdrawn or clas-
sified for power purposes shall not be
injured or destroyed for such purposes
by location, entry or selection under
the public land laws, the Secretary of
the Interior shall declare such lands
open to location, entry or selection for
such purposes under such restrictions
as the Commission may determine are
necessary, and subject to and with a
reservation of the right of the United
States or its permittees or licensees to
enter upon, occupy and use any and all
of the lands for power purposes. Before
any lands are declared open to loca-
tion, entry or selection, the Secretary
shall give notice of his intention to
make this declaration to the Governor
of the State within which such lands
are located, and the State shall have a
preference for a period of 90 days from
the date of this notice to file under any
applicable law or regulation an appli-
cation of the State, or any political
subdivision thereof, for any lands re-
quired as a right-of-way for a public
highway or as a source of materials for
the construction and maintenance of
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such highways. The 90-day preference
does not apply to lands which remain
withdrawn for national forest or other
purposes.

(b) The Mining Claims Rights Res-
toration Act of 1955 (30 U.S.C. 621 et
seq.), opened public lands which were
then, or thereafter, withdrawn or clas-
sified for power purposes, with speci-
fied exceptions, to mineral location
and development under certain cir-
cumstances.

§ 2320.1 Lands considered withdrawn
or classified for power purposes.

The following classes of lands of the
United States are considered as with-
drawn or classified for the purposes of
section 24 of the Federal Power Act (16
U.S.C. 818): Lands withdrawn for
powersite reserves under sections 1 and
2 of the Act of June 25, 1910, as amend-
ed (43 U.S.C. 141–148); lands included in
an application for power development
under the Federal Power Act (16 U.S.C.
818); lands classified for powersite pur-
poses under the Act of March 3, 1879 (43
U.S.C. 31); lands designated as valuable
for power purposes under the Act of
June 25, 1910, as amended (43 U.S.C.
148); the Act of June 9, 1916 (39 Stat.
218, 219), and the Act of February 26,
1919 (40 Stat. 1178, 1180); lands within
final hydroelectric power permits
under the Act of February 15, 1901 (43
U.S.C. 959); and lands within trans-
mission line permits or approved
rights-of-way under the aforemen-
tioned Act of February 15, 1901, or the
Act of March 4, 1911 (43 U.S.C. 961).

§ 2320.2 General determinations under
the Federal Power Act.

(a) On April 22, 1922, the Federal
Power Commission (as predecessor to
the Federal Energy Regulatory Com-
mission) made a general determination
‘‘that where lands of the United States
have heretofore been or hereafter may
be reserved or classified as powersites,
such reservation or classification being
made solely because such lands are ei-
ther occupied by power transmission
lines or their occupancy and use for
such purposes have been applied for or
authorized under appropriate laws of
the United States, and such lands have
otherwise no value for power purposes,
and are not occupied in trespass, the

Commission determines that the value
of such lands so reserved or classified
or so applied for or authorized, shall
not be injured or destroyed for the pur-
poses of power development by loca-
tion, entry or selection under the pub-
lic land laws, subject to the reservation
of section 24 of the Federal Power
Act.’’

(b) The regulations governing mining
locations on lands withdrawn or classi-
fied for power purposes, including lands
that have been restored and opened to
mining locations under section 24 of
the Federal Power Act, are contained
in subpart 3730 and in Group 3800 of this
title.

§ 2320.3 Applications for restoration.

(a) Other than with respect to na-
tional forest lands, applications for res-
toration and opening of lands with-
drawn or classified for power purposes
under the provisions of section 24 of
the Federal Power Act shall be filed, in
duplicate, in the proper office of the
Bureau of Land Management as set
forth in § 2321.2–1 of this title. No par-
ticular form of application is required,
but it shall be typewritten or in legible
handwriting, and it shall contain the
information required by 18 CFR 25.1.
Each application shall be accompanied
by a service charge of $10 which is not
returnable.

(b) Favorable action upon an applica-
tion for restoration shall not give the
applicant any preference right when
the lands are opened.

PART 2360—NATIONAL PETROLEUM
RESERVE IN ALASKA

Subpart 2361—Management and Protec-
tion of the National Petroleum Reserve
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