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§ 1825.11 When are relinquishments ef-
fective?

Generally, BLM considers a relin-
quishment to be effective when it is re-
ceived, along with any required fee, in
the BLM office having jurisdiction of
the lands being relinquished. However,
the specific program regulations gov-
ern effectiveness of relinquishments.

§ 1825.12 When does relinquished land
become available again for other
application or appropriation?

Relinquished land may not again be-
come available until BLM notes the
filed relinquishment of an interest on
the land records maintained by the
BLM office having jurisdiction over the
lands involved. If you have any ques-
tions regarding the availability of a
particular tract of land, you should
contact the BLM office having jurisdic-
tion over the lands or records.

PART 1840—APPEALS PROCEDURES

AUTHORITY: R.S. 2478, as amended; 43 U.S.C.
1201.

§ 1840.1 Cross reference.
For special procedural rules applica-

ble to appeals from decisions of Bureau
of Land Management officers or of ad-
ministrative law judges, within the ju-
risdiction of the Board of Land Ap-
peals, Office of Hearings and Appeals,
see subpart E of part 4 of this title.
Subpart A of part 4 and all of the gen-
eral rules in subpart B of part 4 of this
title not inconsistent with the special
rules in subpart E of part 4 of this title
are also applicable to such appeals pro-
cedures.

[36 FR 15119, Aug. 13, 1971]

PART 1850—HEARINGS
PROCEDURES

Subpart 1850—Hearing
Procedures; General

AUTHORITY: R.S. 2478, as amended; 43 U.S.C.
1201.

§ 1850.1 Cross reference.
For special procedural rules applica-

ble to hearings in public lands cases,

including hearings under the Federal
Range Code for Grazing Districts and
hearings in both Government and pri-
vate contest proceedings, within the
jurisdiction of the Board of Land Ap-
peals, Office of Hearings and Appeals,
see subpart E of part 4 of this title.
Subpart A of part 4 and all of the gen-
eral rules in subpart B of part 4 of this
title not inconsistent with the special
rules in subpart E of part 4 of this title
are also applicable to such hearings,
contest, and protest procedures.

[36 FR 15119, Aug. 13, 1971]

PART 1860—CONVEYANCES, DIS-
CLAIMERS AND CORRECTION
DOCUMENTS

Subpart 1862 [Reserved]

Subpart 1863—Other Title Conveyances

Sec.
1863.5 Title transfer to the Government.
1863.5–1 Evidence of title.

Subpart 1864—Recordable Disclaimers of
Interest in Land

1864.0–1 Purpose.
1864.0–2 Objectives.
1864.0–3 Authority.
1864.0–5 Definitions.
1864.1 Application for issuance of a docu-

ment of disclaimer.
1864.1–1 Filing of application.
1864.1–2 Form of application.
1864.1–3 Action on application.
1864.1–4 Consultation with other Federal

agencies.
1864.2 Decision on application.
1864.3 Issuance of document of disclaimer.
1864.4 Appeals.

Subpart 1865—Correction of
Conveyancing Documents

1865.0–1 Purpose.
1865.0–2 Objective.
1865.0–3 Authority.
1865.0–5 Definitions.
1865.1 Application for correction of convey-

ancing documents.
1865.1–1 Filing of application.
1865.1–2 Form of application.
1865.1–3 Action on application.
1865.2 Issuance of corrected patent or docu-

ment of conveyance.
1865.3 Issuance of patent or document of

conveyance on motion of authorized offi-
cer.

1865.4 Appeals.
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Subpart 1862 [Reserved]

Subpart 1863—Other Title
Conveyances

AUTHORITY: R.S. 2478; 43 U.S.C. 1201.

§ 1863.5 Title transfer to the Govern-
ment.

§ 1863.5–1 Evidence of title.

Evidence of title, when required by
the regulations, must be submitted in
such form and by such abstracter or
company as may be satisfactory to the
Bureau of Land Management. A policy
of title insurance, or a certificate of
title, may be accepted in lieu of an ab-
stract, in proper cases, when issued by
a title company. A policy of title insur-
ance when furnished must be free from
conditions and stipulations not accept-
able to the Department of the Interior.
A certificate of title will be accepted
only where the certificate is made to
the Government, or expressly for its
benefit and where the interests of the
Government will be sufficiently pro-
tected thereby.

[35 FR 9533, June 13, 1970]

CROSS REFERENCE: For evidence of title in
mining cases, see § 3862.1–3 of this chapter.

Subpart 1864—Recordable
Disclaimers of Interest in Land

SOURCE: 49 FR 35297, Sept. 6, 1984, unless
otherwise noted.

§ 1864.0–1 Purpose.

The Secretary of the Interior has
been granted discretionary authority
by section 315 of the Federal Land Pol-
icy and Management Act of 1976 (43
U.S.C. 1745) to issue recordable dis-
claimers of interests in lands. In gen-
eral, a disclaimer may be issued if the
disclaimer will help remove a cloud on
the title to lands and there is a deter-
mination that such lands are not lands
of the United States or that the United
States does not hold a valid interest in
the lands. These regulations implement
this statutory authority of the Sec-
retary.

§ 1864.0–2 Objectives.
(a) The objective of the disclaimer is

to eliminate the necessity for court ac-
tion or private legislation in those in-
stances where the United States as-
serts no ownership or record interest,
based upon a determination by the Sec-
retary of the Interior that there is a
cloud on the title to the lands, attrib-
utable to the United States, and that:

(1) A record interest of the United
States in lands has terminated by oper-
ation of law or is otherwise invalid; or

(2) The lands lying between the me-
ander line shown on a plat of survey
approved by the Bureau of Land Man-
agement or its predecessors and the ac-
tual shoreline of a body of water are
not lands of the United States; or

(3) Accreted, relicted, or avulsed
lands are not lands of the United
States.

(b) A disclaimer has the same effect
as a quitclaim deed in that it operates
to estop the United States from assert-
ing a claim to an interest in or the
ownership of lands that are being dis-
claimed. However, a disclaimer does
not grant, convey, transfer, remise,
quitclaim, release or renounce any
title or interest in lands, nor does it
operate to release or discharge any tax,
judgement or other lien, or any other
mortgage, deed or trust or other secu-
rity interest in lands that are held by
or for the benefit of the United States
or any instrumentality of the United
States.

(c) The regulations in this subpart do
not apply to any disclaimer, release,
quitclaim or other similar instrument
or declaration, that may be issued pur-
suant to any provision of law other
than section 315 of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1745).

§ 1864.0–3 Authority.
Section 315 of the Federal Land Pol-

icy and Management Act of 1976 (43
U.S.C. 1745), authorizes the Secretary
of the Interior to issue a recordable
disclaimer, where the disclaimer will
help remove a cloud on the title of such
lands, if certain determinations are
made and conditions are met.

§ 1864.0–5 Definitions.
As used in this subpart, the term:
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(a) Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment who has been delegated the au-
thority to perform the duties described
in this subpart.

(b) Accreted lands have the meaning
imparted to them by applicable law. In
general, they are lands that have been
gradually and imperceptibly formed
along the banks of a body of water by
deposition of water-borne soil.

(c) Avulsed lands have the meaning
imparted to them by applicable law. In
general, they are lands that have been
uncovered by a relatively sudden
change in alignment of the channel of
a river, or by a comparable change in
some other body of water, or that re-
main as uplands following such a
change, or that are located in the bed
of the new channel.

(d) Actual shoreline means the line
which is washed by the water wherever
it covers the bed of a body of water at
its mean high water level.

(e) Lands means lands and interests
in lands now or formerly forming a
part of the reserved or unreserved pub-
lic lands of the contiguous 48 States
and Alaska and as to any coastal
State, includes submerged lands inside
of the seaward boundary of the State.

(f) Meander line means a survey line
established for the purpose of rep-
resenting the location of the actual
shoreline of a permanent natural body
of water, without showing all the de-
tails of its windings and irregularities.
A meander line rarely runs straight for
any substantial distance. It is estab-
lished not as a boundary line but in
order to permit calculation of the
quantity of lands in the fractional sec-
tions remaining after segregation of
the water area.

(g) Relicted lands have the meaning
imparted that term by applicable law.
In general, they are lands gradually
uncovered when water recedes perma-
nently.

§ 1864.1 Application for issuance of a
document of disclaimer.

§ 1864.1–1 Filing of application.
(a) Any present owner of record may

file an application to have a disclaimer
of interest issued if there is reason to
believe that a cloud exists on the title

to the lands as a result of a claim or
potential claim by the United States
and that such lands are not subject to
any valid claim of the United States.

(b) Prior to the acceptance for filing
of an application under this subpart,
the authorized officer should discuss
the proposal with the proposed appli-
cant to determine if the regulations in
this subpart apply.

(c) An application shall be filed in
writing with the proper Bureau of Land
Management office as listed in § 1821.2–
1(d) of this title.

§ 1864.1–2 Form of application.

(a) No specific form of application is
required.

(b) A nonrefundable fee of $100 shall
accompany the application.

(c) Each application shall include:
(1) A legal description of the lands for

which a disclaimer is sought. The legal
description shall be based on either an
official United States public land sur-
vey or, in the absence of or inappropri-
ateness (irregularly shaped tracts) of
an offical public land survey, a metes
and bounds survey (whenever prac-
ticable, tied to the nearest corner of an
official public land survey), duly cer-
tified in accordance with State law, by
the licensed civil engineer or surveyor
who executed or supervised the execu-
tion of the metes and bounds survey. A
true copy of the field notes and plat of
survey shall be attached to and made a
part of the application. If reliance is
placed in whole or in part on an official
United States public land survey, such
survey shall be adequately identified
for record retrieval purposes;

(2) The applicant’s name, mailing ad-
dress, and telephone number and the
names addresses and telephone num-
bers of others known or believed to
have or claim an interest in the lands;

(3) All documents which show to the
satisfaction of the authorized officer
the applicant’s title to the lands;

(4) As complete a statement as pos-
sible concerning:

(i) The nature and extent of the cloud
on the title, and

(ii) The reasons the applicant be-
lieves:

(A) The record title interest of the
United States in the lands included in
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the application has terminated by op-
eration of law or is otherwise invalid,
including a copy or legal citation of
relevant provisions of law; or

(B) The lands between the meander
line shown on the plat of survey ap-
proved by the Bureau of Land Manage-
ment or its predecessors and the actual
shoreline of a body of water are not
lands of the United States, including as
documentation an official plat of sur-
vey or a reference to a date of filing or
approval and, if the applicant elects,
any non-Federal survey plats related to
the issue; or

(C) The lands are accreted, relicted
or avulsed and are no longer lands of
the United States, including submis-
sion for the uplands portion of the body
of water affected a copy of an official
plat of survey or a reference to it by
date of filing or approval and, if the ap-
plicant elects, any non-Federal survey
plats related to the issue;

(5) Any available documents or title
evidence, such as historical and cur-
rent maps, photographs, and water
movement data, that support the appli-
cation;

(6) The name, mailing address, and
telephone number of any known ad-
verse claimant or occupant of the lands
included in the application;

(7) Any request the applicant may
have that the disclaimer be issued in a
particular form suitable for use in the
jurisdiction in which it will be re-
corded; and

(d) Based on prior discussions with
the applicant, the authorized officer
may waive any or all of the aforemen-
tioned items if in his/her opinion they
are not needed to properly adjudicate
that application.

§ 1864.1–3 Action on application.
(a) An application shall be denied by

the authorized officer if:
(1) More than 12 years have elapsed

since the owner knew or should have
known of the alleged claim attributed
to the United States;

(2) The application pertains to a se-
curity interest or water rights; or

(3) The application pertains to trust
or restricted Indian lands;

(b) The authorized officer shall, if the
application meets the requirements for
further processing, determine the

amount of deposit needed to cover the
administrative costs of processing the
application and issuing a disclaimer.

(c) The applicant shall submit a de-
posit in an amount determined by au-
thorized officer.

(d) If the application is concerned
with what may be omitted lands, it
shall be processed in accordance with
the applicable provisions of part 9180 of
this title. If the application is deter-
mined by the authorized officer to in-
volve omitted lands, the applicant
shall be so notified in writing.

§ 1864.1–4 Consultation with other
Federal agencies.

If the lands included in the applica-
tion are under the administrative juris-
diction of a Federal agency other than
the Department of the Interior or if the
issuance of a disclaimer for the lands
would, to the Bureau of Land Manage-
ment’s knowledge, directly affect an-
other Federal agency, the authorized
officer shall refer the application to
that Federal agency for comment.

§ 1864.2 Decision on application.

(a) The authorized officer shall notify
the applicant and any party adverse to
the application, in writing, on the de-
termination of the authorized officer
on whether or not to issue a dis-
claimer. Prior to such notification, the
authorized officer shall issue to the ap-
plicant a billing that includes a full
and complete statement of the cost in-
curred in reaching such determination,
including any sum due the United
States or that may be unexpended from
the deposit made by the applicant. If
the administrative costs exceed the
amount of the deposit required of the
applicant under this subpart, the appli-
cant shall be informed that a payment
is required for the difference between
the actual costs and the deposit. The
notification shall also require that
payment be made within 120 days from
the date of mailing of the notice. If the
deposit exceeds the administrative
costs of issuing the disclaimer, the ap-
plicant shall be informed that a credit
for or a refund of the excess will be
made. Failure to pay the required
amount within the allotted time shall
constitute grounds for rejection of the
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application. Before the authorized offi-
cer makes a determination to issue a
disclaimer, he/she shall publish notice
of the application, including the
grounds supporting it, in the FEDERAL

REGISTER. Publication in the FEDERAL

REGISTER shall be made at least 90 days
preceding the issuance of a decision on
the disclaimer. Notice shall be pub-
lished in a newspaper located in the vi-
cinity of the lands covered by the ap-
plication once a week for 3 consecutive
weeks during the 90-day period set out
herein. Neither publication shall be
made until the applicant has paid the
administrative costs.

§ 1864.3 Issuance of document of dis-
claimer.

Upon receipt of the payment required
by §§ 1864.1–2(b), 1864.1–3(c) and 1864.2 of
this title and following, by not less
than 90 days, the publication required
by § 1864.2 of this title, the authorized
officer shall make a decision upon the
application, and if the application is
allowed, shall issued to the applicant
an instrument of disclaimer.

§ 1864.4 Appeals.

An applicant or claimant adversely
affected by a written decision of the
authorized officer made pursuant to
the provisions of this subpart shall
have a right of appeal pursuant to 43
CFR part 4.

Subpart 1865—Correction of
Conveyancing Documents

SOURCE: 49 FR 35299, Sept. 6, 1984, unless
otherwise noted.

§ 1865.0–1 Purpose.

The purpose of these regulations is to
implement section 316 of the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1746), which affords to
the Secretary of the Interior discre-
tionary authority to correct errors in
patents and other documents of con-
veyance pertaining to the disposal of
the public lands of the United States
under laws administered through the
Bureau of Land Management or its
predecessors.

§ 1865.0–2 Objective.
The objective of a correction docu-

ment is to eliminate from the chain of
title errors in patents or other docu-
ments of conveyance that have been
issued by the United States under laws
administered by the Bureau of Land
Management or its predecessors and
that pertain to the disposal of the pub-
lic lands or of an interest therein.

§ 1865.0–3 Authority.
Section 316 of the Federal Land Pol-

icy and Management Act of 1976 (43
U.S.C. 1746) authorizes the Secretary of
the Interior to correct patents and
other documents of conveyance issued
at any time pursuant to the laws relat-
ing to the disposal of the public lands
where the Secretary of the Interior
deems it necessary or appropriate to do
so in order to eliminate errors.

§ 1865.0–5 Definitions.
As used in this subpart, the term:
(a) Authorized officer means any em-

ployee of the Bureau of Land Manage-
ment to whom has been delegated the
authority to perform the duties de-
scribed in this subpart.

(b) Error means the inclusion of erro-
neous descriptions, terms, conditions,
covenants, reservations, provisions and
names or the omission of requisite de-
scriptions, terms, conditions, cov-
enants, reservations, provisions and
names either in their entirety or in
part, in a patent or document of con-
veyance as a result of factual error.
This term is limited to mistakes of
fact and not of law.

(c) Patents or other documents of con-
veyance means a land patent, a deed or
some other similar instrument in the
chain of title to realty that has been
issued by the United States under laws
administered by the Bureau of Land
Management or its predecessors per-
taining to the disposal of the public
lands of the United States or of an in-
terest therein. It also includes interim
conveyances issued under the Alaska
Native Claims Settlement Act, as
amended (43 U.S.C. 1601 et seq.), and ap-
provals and tentative approvals issued
under the Act of July 7, 1958, as amend-
ed (72 Stat. 339).

(d) Lands mean lands or interest in
lands.
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§ 1865.1 Application for correction of
conveyancing documents.

§ 1865.1–1 Filing of application.
(a) Any claimant asserting ownership

of lands described in and based upon a
patent or other document of convey-
ance containing an alleged error may
file an application to correct the al-
leged error.

(b) An application shall be filed in
writing with the proper Bureau of Land
Management office as listed in § 1821.2–
1(d) of this title.

§ 1865.1–2 Form of application.
(a) No specific form of application is

required.
(b) A non-refundable fee of $100 shall

accompany the application.
(c) Each application shall include:
(1) The name, mailing address, and

telephone number of the applicant and
any others known to the applicant that
hold or purport to hold any title or
other interest in, lien on or claim to
the lands described in the patent or
other document of conveyance con-
taining the alleged error as to which
the corrective action is requested, and
if the error involves a misdescription,
the land that would be affected by the
corrective action requested;

(2) All documents which show the ap-
plicant’s title to the lands included in
the application;

(3) A certified copy of any patent or
other document conveying any lands
included in the application to the ap-
plicant or predecessor(s) in interest;
and

(4) As complete a statement as pos-
sible concerning:

(i) The nature and extent of the
error;

(ii) The manner in which the error
can be corrected or eliminated; and

(iii) The form in which it is rec-
ommended the corrected patent or doc-
ument of conveyance be issued.

§ 1865.1–3 Action on application.
The authorized officer, upon review

of the factual data and information
submitted with the application, and
upon a finding that an error was made
in the patent or document of convey-
ance and that the requested relief is
warranted and appropriate, shall give

written notification to the applicant
and make a reasonable effort to give
written notification to any others
known to have or believed to have or
claim an interest in the lands that a
corrected patent or document of con-
veyance shall be issued. The notifica-
tion shall include a description of how
the error is to be corrected or elimi-
nated in the patent or document of
conveyance. The notice shall require
the applicant to surrender the original
patent or other document of convey-
ance to be corrected. Where such origi-
nal document is unavailable, a state-
ment setting forth the reasons for its
unavailability shall be submitted in
lieu of the original document. The no-
tice may include a requirement for
quitclaiming to the United States the
lands erroneously included, and shall
specify any terms and conditions re-
quired for the quitclaim.

§ 1865.2 Issuance of corrected patent
or document of conveyance.

Upon the authorized officer’s deter-
mination that all of the requirements
of the Act for issuance of a corrected
patent or document of conveyance have
been met, the authorized officer shall
issue a corrected patent or document of
conveyance.

§ 1865.3 Issuance of patent or docu-
ment of conveyance on motion of
authorized officer.

The authorized officer may initiate
and make corrections in patents or
other documents of conveyance on his/
her own motion, if all existing owners
agree.

§ 1865.4 Appeals.
An applicant or claimant adversely

affected by a decision of the authorized
officer made pursuant to the provisions
of this subpart shall have a right of ap-
peal pursuant to 43 CFR part 4.

PART 1870—ADJUDICATION
PRINCIPLES AND PROCEDURES

Subpart 1871—Principles

Sec.
1871.0–3 Authority.
1871.1 Equitable adjudication.
1871.1–1 Cases subject to equitable adjudica-

tion.
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AUTHORITY: R.S. 2450; 43 U.S.C. 1161.

SOURCE: 35 FR 9533, June 13, 1970, unless
otherwise noted.

Subpart 1871—Principles
§ 1871.0–3 Authority.

The Act of September 20, 1922 (42
Stat. 857; 43 U.S.C. 1161–1163), as modi-
fied by section 403 of Reorganization
Plan No. 3 of 1946 (60 Stat. 1100), reads
as follows:

SEC. 1161. The Secretary of the Interior, or
such officer as he may designate, is author-
ized to decide upon principles of equity and
justice, as recognized in courts of equity, and
in accordance with regulations to be ap-
proved by the Secretary of the Interior, con-
sistently with such principles, all cases of
suspended entries of public lands and of sus-
pended preemption land claims, and to ad-
judge in what cases patents shall issue upon
the same.

SEC. 1162. Every such adjudication shall be
approved by the Secretary of the Interior
and shall operate only to divest the United
States of the title to the land embraced
thereby, without prejudice to the rights of
conflicting claimants.

SEC. 1163. Where patents have been already
issued on entries which are approved by the
Secretary of the Interior, the Secretary of
the Interior, or such officer as he may des-
ignate, upon the canceling of the out-
standing patent, is authorized to issue a new
patent, on such approval, to the person who
made the entry, his heirs or assigns.

§ 1871.1 Equitable adjudication.

§ 1871.1–1 Cases subject to equitable
adjudication.

The cases subject to equitable adju-
dication by the Director, Bureau of
Land Management, cover the following:

(a) Substantial compliance: All classes
of entries in connection with which the
law has been substantially complied
with and legal notice given, but the
necessary citizenship status not ac-
quired, sufficient proof not submitted,
or full compliance with law not ef-
fected within the period authorized by
law, or where the final proof testi-
mony, or affidavits of the entryman or
claimant were executed before an offi-
cer duly authorized to administer
oaths but outside the county or land
district, in which the land is situated,
and special cases deemed proper by the
Director, Bureau of Land Management,
where the error or informality is satis-

factorily explained as being the result
of ignorance, mistake, or some obsta-
cle over which the party had no con-
trol, or any other sufficient reason not
indicating bad faith there being no law-
ful adverse claim.

PART 1880—FINANCIAL ASSIST-
ANCE, LOCAL GOVERNMENTS

Subpart 1881—Payments in Lieu of Taxes

Sec.
1881.0–1 Purpose.
1881.0–3 Authority.
1881.0–5 Definitions.
1881.1 Procedures.
1881.1–1 Procedures, general.
1881.1–2 Procedures, section 1 payments.
1881.1–3 Procedures, section 3 payments.
1881.1–4 Procedures, absence of information.
1881.1–5 Requirement to report enactment

of State distribution legislation.
1881.2 Use of payments.
1881.3 Protests.
1881.4 Appeals.

Subpart 1882—Mineral Development
Impact Relief Loans

1882.0–1 Purpose.
1882.0–2 Objective.
1882.0–3 Authority.
1882.0–5 Definitions.
1882.1 Loan fund, general.
1882.2 Qualifications.
1882.3 Application procedures.
1882.4 Allocation of funds.
1882.5 Terms and conditions.
1882.5–1 Tenure of loan.
1882.5–2 Interest rate.
1882.5–3 Limitation on amount of loans.
1882.5–4 Loan repayment.
1882.5–5 Security for a loan.
1882.5–6 Use of loan.
1882.5–7 Nondiscrimination.
1882.5–8 Additional terms and conditions.
1882.6 Loan renegotiation.
1882.7 Inspection and audit.

Subpart 1881—Payments in Lieu of
Taxes

AUTHORITY: Pub. L. 94–565, 90 Stat. 2662, 31
U.S.C. 1601–1607.

SOURCE: 42 FR 51580, Sept. 29, 1977, unless
otherwise noted.

§ 1881.0–1 Purpose.
The regulations establish procedures

for making payments in lieu of taxes to
units of local government for certain
Federal lands within their boundaries.
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§ 1881.0–3 Authority.
The authority for these regulations

is the Act of October 20, 1976, 31 U.S.C.
6901–6907, hereinafter referred to as the
Act.

[42 FR 51580, Sept. 29, 1977, as amended at 50
FR 1305, Jan. 10, 1985]

§ 1881.0–5 Definitions.
(a) A government, as that term is used

by the Bureau of the Census for general
statistical purposes, is an organized en-
tity having substantial autonomy and
whose officers are either popularly
elected or appointed by publicly elect-
ed officials. Other indicia of govern-
mental character include (1) a high de-
gree of responsibility to the public for
performance of duties of a govern-
mental nature, (2) power to levy taxes,
and (3) power to issue debt paying in-
terest exempt from Federal taxation.

(b)(1) Unit of general local government
means a unit of that type of govern-
ment which, within its state, is the
principal provider of governmental
services affecting the use of entitle-
ment lands. Those services of govern-
ment include (but are not limited to)
maintenance of land records, police
protection, fire protection, taxation,
land use planning, search and rescue
and road construction. Ordinarily, a
unit of general government will be a
county. However, where a smaller unit
of government is the principal provider
of governmental services affecting the
use of public lands within a state, the
smaller unit, even though within a
larger unit of government, will be con-
sidered a general unit of government
and will receive payments under the
Act. These units of general government
will ordinarily be towns or townships
within states where county govern-
ments are nonexistent or nearly non-
existent. The term unit of general gov-
ernment also includes:

(i) Governments with the functions of
a unit of general local government in
that state combined with another type
of government such as city, township,
parish, borough or county, e.g., a city
and county as in the City and County
of Denver.

(ii) Cities located outside of any of
the units of general local government
for that state and administering func-

tions commonly performed by those
units of general local government.

(iii) Alaskan boroughs in existence
on October 20, 1976, and, beginning Oc-
tober 1, 1978, for purposes of payment
under section 3 of the Act, a unit of
local government in Alaska located
outside of boundaries of an organized
borough which acts as the collecting
and distributing agency for real prop-
erty taxes.

(iv) The Governments of the District
of Columbia, Puerto Rico, Guam and
the Virgin Islands.

(2) The term unit of general local gov-
ernment excludes single purpose or spe-
cial purpose units of local government
such as school districts or water dis-
tricts.

(c) (1) Entitlement lands are lands
owned by the United States which are:

(i) Within the National Park System
including wilderness areas;

(ii) Within the National Forest Sys-
tem including wilderness areas and
also including those areas of Superior
National Forest, Minnesota, set forth
in 16 U.S.C. 577d and 577d–1 (1970);

(iii) Administered by the Secretary
of the Interior through the Bureau of
Land Management;

(iv) Water resource projects adminis-
tered by the Bureau of Reclamation or
Corps of Engineers;

(v) Dredge disposal areas adminis-
tered by the Corps of Engineers;

(vi) Beginning October 1, 1978, lands
on which are located semiactive or in-
active installations, not including in-
dustrial installations, retained by the
Army for mobilization purposes and for
support of reserve component training;

(vii) Beginning October 1, 1978, lands
designated as reserve areas, which
means any area of land withdrawn
from the public domain and adminis-
tered, either solely or primarily, by the
Secretary through the Fish and Wild-
life Service. For the purpose of these
regulations, reserve areas also include
lands in Hawaii, the Commonwealth of
Puerto Rico, Guam, and the Virgin Is-
lands, which were initially adminis-
tered by the United States through an
act of Congress, Executive Order, Pub-
lic Land Order or Proclamation of the
President and administered, either
solely or primarily, by the Secretary
through the Service; or
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(viii) Lands located in the vicinity of
Purgatory River Canyon and Pinon
Canyon, Colorado, that were acquired
by the United States after December
23, 1981, to expand the Fort Carson
military installation.

(2) Entitlement lands do not include:
(i) Lands that were owned or admin-

istered by a State or unit of local gov-
ernment and which, at the time title
was conveyed to the United States,
were exempt from payment of real es-
tate taxes. However, beginning October
1, 1978, this exclusion shall not apply to
any entitlement land which is or was
acquired by a State or unit of local
government from private parties for
the purpose of donation of such land to
the Federal Government and which is
or was donated within eight years of
the date of acquisition thereof by the
State or unit of local government.

(ii) Any land for which any money
was paid to a unit of local government
pursuant to the Act of August 28, 1937
(50 Stat. 875) or the Act of May 24, 1939
(53 Stat. 753) in that fiscal year.

(d) Money transfers means money or
cash payments received by units of
local government under the statutes in
section 4 of the Act, 31 U.S.C. 1604. The
term does not include payments made
to a State and distributed by the State
directly to a school district or other
single or special purpose governmental
entities, or payments distributed by
the State to the unit of local govern-
ment which the unit of local govern-
ment is required by State law to pass
on to a school district or other inde-
pendent single or special purpose gov-
ernmental entity.

(e) Authorized officer means that offi-
cial within the Bureau of Land Man-
agement delegated the authority to
carry out the provisions of the Act.

(31 U.S.C. 1601–1607; 92 Stat. 1319, 1321–1322; 92
Stat. 171)

[42 FR 51580, Sept. 29, 1977, as amended at 45
FR 47619, July 15, 1980; 48 FR 42817, Sept. 20,
1983; 50 FR 1305, Jan. 10, 1985]

§ 1881.1 Procedures.

§ 1881.1–1 Procedures, general.
(a) The minimum payment shall be

$100 to any one unit of local govern-
ment under both sections 1 and 3 of the
Act, in aggregate.

(b) If money actually appropriated by
Congress for distribution during any
fiscal year is insufficient to provide
full payment to each unit of local gov-
ernment, all payments due to eligible
recipients in that fiscal year shall be
reduced proportionally, to the extent
determined necessary by the author-
ized officer.

§ 1881.1–2 Procedures, section 1 pay-
ments.

(a) The authorized officer shall deter-
mine which governments are units of
general local government eligible to re-
ceive payments under section 1 of the
Act in accordance with section 6(c) of
the Act and the definitions in § 1881.0–5
of these regulations. In resolving ques-
tions about the eligibility of any unit
of general local government and the
status of entitlement lands, the au-
thorized officer may consult with the
Bureau of the Census, officials of the
appropriate State and local govern-
ment, and officials of the agency ad-
ministering the entitlement lands.

(b) In order to determine which units
of local government are entitled to re-
ceive payments under the act, the au-
thorized officer shall obtain the data
necessary for making computations
pursuant to the formula in section 2 of
the Act as follows:

(1) The amount of entitlement lands
within the boundaries of each unit of
local government as of the last day of
the fiscal year preceding the fiscal year
for which the payment is to be made
and the amount of payments made di-
rectly to those governments pursuant
to the laws listed in section 4 of the
Act shall be obtained from the admin-
istering Federal agencies;

(2) The amount of money transfers
made by the State to eligible units of
local government pursuant to the laws
listed in section 4 of the Act shall be
obtained from the Governor or his des-
ignated officials;

(3) The population of each unit of
local government shall be obtained
from current Bureau of the Census sta-
tistics.

(c) The authorized officer shall com-
pute and certify the amount of pay-
ment to be made each unit of local gov-
ernment based on (1) the formula and
limitations set forth in section 2 of the
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1 For fiscal year 1977, the transition quar-
ter, July 1, 1976 to September 30, 1976, shall
be excluded.

Act and (2) the amount of actual appro-
priations.

(d) No computation will be certified
by the authorized officer for payment
until the Governor of the State in
which the unit of local government is
located or his delegate has provided the
authorized officer with:

(1) A statement of the amount of all
money transfers received during the
previous fiscal year 1 by each entitled
unit of local government from the
State from revenues derived under
those laws listed in section 4 of the
Act; and

(2) A written certification by a State
Auditor, an independent Certified Pub-
lic Accountant or an independent pub-
lic accountant, licensed on or before
December 31, 1970, that the statements
furnished by the Governor or his dele-
gate have been audited in accordance
with auditing standards established by
the Comptroller General of the United
States in Standards for Audit of Govern-
mental Organizations, Programs, Activi-
ties and Functions, available through
Superintendent of Documents, U.S.
Government Printing Office, Wash-
ington, D.C. 20402, and in accordance
with the audit guide for payments in
lieu of taxes issued by the Department
of the Interior. Such audit certifi-
cations will be required for statements
submitted for the computation of pay-
ments authorized by section 1 of the
Act for:

(i) Payments to be made for fiscal
years beginning on or after October 1,
1979; and

(ii) Prior fiscal year payments as
may be required by the Office of the In-
spector General, Department of the In-
terior.

The Authorized Officer may waive the
requirement for audit certifications
where information contained in state-
ments furnished by the Governor or his
delegate is verified by the General Ac-
counting Office, the Office of the In-
spector General, or other qualified Fed-
eral Officials, or where such
verification is determined to be unnec-
essary.

(e) The Office of the Inspector Gen-
eral, U.S. Department of the Interior,
will provide appropriate assistance to
the Director, Bureau of Land Manage-
ment to facilitate the implementation
and administration of the audit re-
quirements specified in paragraph
(d)(2) of this section pursuant to the
provisions of sections 4 and 6 of the In-
spector General Act of 1978 (92 Stat.
1102–1103, and 1104–1105). The Office of
the Inspector General will develop ap-
propriate audit guides to be used by
State auditors, independent Certified
Public Accountants or an independent
public accountant, licensed on or be-
fore December 31, 1970, for auditing the
statements of the Governors or their
delegates and submitting audit certifi-
cations specified in paragraph (d)(2) of
this section. Copies of the audit guides
will be furnished to the Governor or his
delegate each year. Questions per-
taining to the use or application of this
guide should be referred to the Office of
Inspector General, U.S. Department of
the Interior, Washington, D.C. 20240.

(f) If a unit of general local govern-
ment eligible for payments under this
part reorganizes, the authorized officer
shall, for the fiscal year in which the
reorganization occurred, calculate pay-
ments as if the reorganization had not
occurred and issue any payments due
under this part jointly to all of the
newly formed units of general govern-
ment.

(31 U.S.C. 1601–1607, (92 Stat. 1319, 1321–1322),
(92 Stat. 171))

[42 FR 51580, Sept. 29, 1977, as amended at 45
FR 47619, July 15, 1980; 50 FR 1305, Jan. 10,
1985]

§ 1881.1–3 Procedures, section 3 pay-
ments.

(a) The authorized officer shall make
payments to qualified units of local
government under section 3 of the Act,
provided that the administering agen-
cies supply information as follows:

(1) Acreage or interests in land for
which payments are authorized within
the boundaries of each qualified unit of
local government; and

(2) Such other information as may be
required to certify payments to quali-
fied units of local government.

(b) Counties receiving payments in
excess of $100 shall distribute those
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payments to affected units of local
government and affected school dis-
tricts, in accordance with section 3 of
the Act, within 90 days of the receipt of
such payment. Distribution shall be in
proportion to the tax revenues assessed
and levied by the affected units of local
government and school districts in the
Federal fiscal year prior to acquisition
of the entitlement lands by the Federal
Government. The Redwoods Commu-
nity College District in California shall
be considered an affected school dis-
trict.

(c) A certification by the county in-
volved that appropriate distribution of
funds has been made shall be submitted
to the authorized officer within 120
days after the date that payments are
received.

(d) In accordance with 106(c) of the
Act of March 27, 1978 (92 Stat. 171), pay-
ment of the difference, if any, between
the amounts actually paid during each
of the five fiscal years immediately fol-
lowing the fiscal year in which lands or
interests therein were acquired for ad-
dition to the Redwoods National Park
pursuant to said Act of March 27, 1978,
and lands acquired in the Lake Tahoe
Basin under the Act of December 23,
1980 (Pub. L. 96–586), and 1% of the fair
market value of such lands and inter-
ests therein at the time of their acqui-
sition shall be deferred, unless the
amount not paid, or any part of such
amount, was not paid due to an insuffi-
ciency of appropriated funds, com-
mencing with the sixth fiscal year fol-
lowing acquisition, the amount de-
ferred shall be paid to eligible counties
annually in amounts that reflect the
limitations of section 3(c)(2) of the Act.
Such payments shall be made until the
total amount deferred during the first
five years has been paid.

(31 U.S.C. 1601–1607, (92 Stat. 1319, 1321–1322),
(92 Stat. 171))

[42 FR 51580, Sept. 29, 1977, as amended at 45
FR 47619, July 15, 1980; 50 FR 1305, Jan. 10,
1985]

§ 1881.1–4 Procedures, absence of in-
formation.

The authorized officer shall certify
payments under the Act only to the ex-
tent sufficient data is available to de-
termine the amount due the qualified
units of local government.

§ 1881.1–5 Requirement to report en-
actment of State distribution legis-
lation.

(a) Section 6907 of the Act provides
that a single payment may be made to
a State for reallocation and redistribu-
tion to units of general local govern-
ment other than the principal provider
of services as determined by the Sec-
retary. If the State decides to avail
itself of this provision, it shall comply
with the following conditions:

(1) The State shall notify the author-
ized officer that it has enacted legisla-
tion that conforms to section 6907 of
the Act and within 60 days of its enact-
ment, provide the authorized officer
with a copy of the legislation and the
name and address of the State office to
which payment is to be made.

(2) The State legislation shall con-
form to the requirements of the Act,
particularly section 6907(a).

(b) If the authorized officer finds that
a State’s legislation complies with the
conditions set forth in paragraph (a) of
this section, he/she shall notify the
State that a single payment will be
made to the designated State govern-
ment office beginning with the Federal
fiscal year following the fiscal year in
which the conforming legislation was
approved by the authorized officer. The
authorized officer shall provide the
State with appropriate information
that identifies the entitlement lands
data on which the payments are based.

(c)(1) If a State that has enacted con-
forming legislation as described in
paragraphs (a) and (b) of this section
later repeals or amends that legisla-
tion, the State shall immediately no-
tify the authorized officer of such
change(s), in writing, and shall furnish
the authorized officer a copy of the leg-
islation.

(2) If a State’s conforming legislation
is repealed or if the authorized officer
finds from a review of the legislation
that it is so altered as a result of
amendments that it no longer complies
with the conditions stated in para-
graph (a) of this section, he/she shall
notify the State office designated
under paragraph (a)(1) of this section
that payment shall be made directly to
eligible units of local government.
These payments shall begin with the
Federal fiscal year in which a copy of
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the State’s legislation repealing or
amending the State’s conforming legis-
lation is received by the authorized of-
ficer. However, if a copy of the State’s
repealing or amending legislation is re-
ceived after July 1, payments made di-
rectly to eligible units of local govern-
ment shall not begin until the subse-
quent Federal fiscal year.

[50 FR 1305, Jan. 10, 1985]

§ 1881.2 Use of payments.

The monies paid to entitled units or
local government may be used for any
governmental purpose, except as noted
in § 1881.1–3(b) of this part.

§ 1881.3 Protests.

(a) Computation of payments shall be
based upon Federal land records, popu-
lation data from the Bureau of the Cen-
sus, payments made to units of local
government through State government
under the laws listed in section 4 of the
Act as reported by State Governors,
Federal payments made directly to
units of local government under the
laws listed in section 4 of the Act as re-
ported by the disbursing Federal agen-
cy.

(b) Any affected unit of local govern-
ment may protest the results of the
computations of its payment to the au-
thorized officer.

(c) Any protesting unit of local gov-
ernment shall submit sufficient evi-
dence to show error in the computa-
tions or the data on which the com-
putations are based.

(d) All protests to the authorized offi-
cer shall be filed by the first business
day of the calendar year following the
end of the fiscal year for which the
payments were made.

(e) The authorized officer shall con-
sult with the affected unit of local gov-
ernment and the administering agency
to resolve conflicts in land records and
other data sources.

§ 1881.4 Appeals.

Any affected unit of local govern-
ment whose protest has been rejected
by the authorized officer may appeal to
the Interior Board of Land Appeals
pursuant to the provisions of 43 CFR
part 4.

Subpart 1882—Mineral
Development Impact Relief Loans

AUTHORITY: Sec. 317(c), Federal Land Pol-
icy and Management Act of 1976, as amended
(43 U.S.C. 1740) (90 Stat. 2767).

SOURCE: 43 FR 57887, Dec. 11, 1978, unless
otherwise noted.

§ 1882.0–1 Purpose.
The purpose of this subpart is to es-

tablish procedures to be followed in the
implementation of a program under
section 317 of the Federal Land Policy
and Management Act to make loans to
qualified States and their political sub-
divisions.

§ 1882.0–2 Objective.
The objective of the program is to

provide financial relief through loans
to those States and their political sub-
divisions that are experiencing adverse
social and economic impacts as a re-
sult of the development of Federal
mineral deposits leased under the pro-
visions of the Act of February 25, 1920,
as amended.

§ 1882.0–3 Authority.
Section 317(c) of the Federal Land

Policy and Management Act of 1976, as
amended (43 U.S.C. 1744), authorizes the
Secretary of the Interior to make loans
to States and their political subdivi-
sions to relieve social or economic im-
pacts resulting from the development
of Federal minerals leased under the
Act of February 25, 1920 (30 U.S.C. 181 et
seq.).

§ 1882.0–5 Definitions.
As used in this subpart, the term:
(a) Secretary means the Secretary of

the Interior.
(b) Director means the Director, Bu-

reau of Land Management.
(c) Act means the Act of February 25,

1920, as amended (30 U.S.C. 181).

§ 1882.1 Loan fund, general.
Funds appropriated by Congress for

loans for relief of adverse social and
economic impacts resulting from the
development of Federal mineral depos-
its leased and developed under the Act
may be loaned to those States and
their political subdivisions who qualify
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under this subpart. Such loans may be
used for: (a) Planning, (b) construction
and maintenance of public facilities,
and (c) provisions for public services.

§ 1882.2 Qualifications.

(a) Any State receiving payments
from the Federal Government under
the provisions of section 35 of the Act
or any political subdivision of such a
State that can document to the satis-
faction of the Director that it has suf-
fered or will suffer adverse social and
economic impacts as a result of the
leasing and development of Federal
mineral deposits under the provisions
of the Act shall be considered qualified
to receive loans made under this sub-
part.

(b) A loan to a qualified political sub-
division of a State receiving payment
from the Federal Government under
the provisions of section 35 of the Act
shall be conditioned upon a showing of
proof, satisfactory to the Director, by
the political subdivision that it has
legal authority to pledge funds payable
to the State under section 35 of the Act
in sufficient amounts to secure the
payment of the loan.

§ 1882.3 Application procedures.

No later than October 1 of the fiscal
year in which a loan is to be made, the
State or its political subdivision shall
submit to the Director a letter signed
by the authorized agent requesting a
loan. The authorized agent shall fur-
nish proof of authority to act for the
State or political subdivision with the
application. Such letter shall con-
stitute a formal application for a loan
under this subpart and shall contain
the following:

(a) The name of the State or political
subdivision requesting the loan.

(b) The amount of the loan requested.
(c) The name, address, and position of

the person in the State or political sub-
division who is to serve as contact on
all matters concerning the loan.

(d) A description and documentation
of the adverse social and economic im-
pacts suffered as a result of the leasing
and development of Federal mineral
deposits.

(e) An analysis and documentation of
the additional expenses generated as a

result of the leasing and development
of Federal minerals.

(f) Proposed uses of the funds derived
from the loan.

(g) Evidence that the loan and repay-
ment provisions are authorized by
State law.

(h) The Director may request any ad-
ditional information from the appli-
cant that is needed to properly act on
the loan application. The applicant
shall furnish such additional informa-
tion in any form acceptable to the ap-
plicant and the Director. No loan shall
be granted unless such additional infor-
mation is timely received by the Direc-
tor.

§ 1882.4 Allocation of funds.
If applications for loans exceed the

funds appropriated for such purpose,
loans shall be allocated among the
States and their political subdivisions
in a fair and equitable manner, after
consultation with the Governors of the
affected States, giving priority to
those States and political subdivisions
suffering the most severe social and
economic impacts. The allocation of
funds under this section shall be the
final action of the Department of the
Interior.

§ 1882.5 Terms and conditions.

§ 1882.5–1 Tenure of loan.
Loans shall be for a period not to ex-

ceed 10 years. Loan documents shall in-
clude a schedule of repayment showing
the amount of the principal and inter-
est due on each installment.

§ 1882.5–2 Interest rate.
Loans shall bear interest at a rate

equivalent to the lowest interest rate
paid on an issue of at least $1 million of
bonds exempt from Federal taxes of the
applicant State or any agency thereof
within the calendar year immediately
preceding the year of the loan. Proof of
each rate shall be furnished by an ap-
plicant with its application.

§ 1882.5–3 Limitation on amount of
loans.

Total outstanding loans under this
program for qualified States or their
political subdivisions shall not exceed
the total amount of the qualified
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State’s projected mineral revenues
under the Act for the 10 years fol-
lowing. The total outstanding loans
shall be the sum of the unpaid balance
on all such loans made to a qualified
State and all of its qualified political
subdivisions.

§ 1882.5–4 Loan repayment.
Loan repayment shall be by with-

holding mineral revenues payable to
the qualified State for itself or its po-
litical subdivisions under the Act until
the full amount of the loan and inter-
est have been recovered.

§ 1882.5–5 Security for a loan.
The only security for loans made

under this subpart shall be the mineral
revenues received by a qualified State
or its political subdivisions under the
Act. Loans made under this subpart
shall not constitute an obligation upon
the general property or taxing author-
ity of the qualified recipient.

§ 1882.5–6 Use of loan.
A loan made under this subpart may

be used for the non-Federal share of
the aggregate cost of any project or
program otherwise funded by the Fed-
eral Government which requires a non-
Federal share for such project or pro-
gram and which provides planning or
public facilities otherwise eligible for
assistance under the Act.

§ 1882.5–7 Nondiscrimination.
No person shall, on the grounds of

race, color, religion, national origin or
sex be excluded from participation in,
be denied the benefits of or be sub-
jected to discrimination under any pro-

gram or activity funded in whole or
part with funds made available under
this subpart.

§ 1882.5–8 Additional terms and condi-
tions.

The Director may impose any terms
and conditions that he determines nec-
essary to assure the achievement of the
purpose of the loans made under this
subsection.

§ 1882.6 Loan renegotiation.

The Secretary may, upon application
of a qualified State or one of its quali-
fied political subdivisions, take any
steps he determines necessary and jus-
tified by the failure of anticipated min-
eral development or related revenues
to materialize as expected when the
loan was made under this subpart to
renegotiate the loan, including restruc-
turing of the loan. All applications sub-
mitted under this section shall set
forth in detail the basis for the renego-
tiation of the loan. The renegotiated
loan shall meet the requirements of
this subpart to the extent possible.

§ 1882.7 Inspection and audit.

Upon receipt of a loan under this sub-
part, the grantee of the loan shall es-
tablish accounts and related records
necessary to record the transactions
relating to receipt and disposition of
such loan. These accounts and related
records shall be sufficiently detailed to
provide an adequate inspection and
audit by the Secretary and the Comp-
troller General of the United States.
The loan funds shall not be commin-
gled with other funds of the recipient.
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SUBCHAPTER B—LAND RESOURCE MANAGEMENT (2000)

Group 2000—Land Resource
Management; General

PART 2090—SPECIAL LAWS AND
RULES

Subpart 2091—Segregation and Opening
of Lands

Sec.
2091.0–1 Purpose.
2091.0–3 Authority.
2091.0–5 Definitions.
2091.0–7 Principles.
2091.1 Action on applications and mining

claims.
2091.2 Segregation and opening resulting

from publication of a Notice of Realty
Action.

2091.2–1 Segregation.
2091.2–2 Opening.
2091.3 Segregation and opening resulting

from a proposal or application.
2091.3–1 Segregation.
2091.3–2 Opening.
2091.4 Segregation and opening resulting

from the allowance of entries, leases,
grants or contracts.

2091.4–1 Segregation and opening: Desert-
land entries and Indian allotments.

2091.4–2 Segregation and opening: Airport
leases and grants.

2091.4–3 Segregation and opening: Carey
Act.

2091.5 Withdrawals.
2091.5–1 Segregation of lands resulting from

withdrawal applications filed on or after
October 21, 1976.

2091.5–2 Segregation of lands resulting from
withdrawal applications filed prior to Oc-
tober 21, 1976.

2091.5–3 Segregative effect and opening:
Emergency withdrawals.

2091.5–4 Segregative effect and opening:
Water power withdrawals.

2091.5–5 Segregative effect and opening:
Federal Power Act withdrawals.

2091.5–6 Congressional withdrawals and
opening of lands.

2091.6 Opening of withdrawn lands: General.
2091.7 Segregation and opening of lands

classified for a specific use.
2091.7–1 Segregative effect and opening:

Classifications.
2091.7–2 Segregative effect and opening:

Taylor Grazing Act.
2091.8 Status of gift lands.
2091.9 Segregation and opening resulting

from laws specific to Alaska.
2091.9–1 Alaska Native selections.
2091.9–2 Selections by the State of Alaska.

2091.9–3 Lands in Alaska under grazing
lease.

Subpart 2094—Special Resource Values;
Shore Space

2094.0–3 Authority.
2094.0–5 Definitions.
2094.1 Methods of measuring; restrictions.
2094.2 Waiver of 160-rod limitation.

AUTHORITY: 16 U.S.C. 3124; 30 U.S.C. 189; 43
U.S.C. 322, 641, 1201, 1624, 1740.

Subpart 2091—Segregation and
Opening of Lands

SOURCE: 52 FR 12175, Apr. 15, 1987, unless
otherwise noted.

§ 2091.0–1 Purpose.
The purpose of this subpart is to pro-

vide a general restatement of the regu-
latory provisions in title 43 of the Code
of Federal Regulations dealing with
the segregation and opening of public
lands administered by the Secretary of
the Interior through the Bureau of
Land Management and summarize the
existing procedures covering opening
and closing of lands as they relate to
the filing of applications. The provi-
sions of this subpart do not replace or
supersede any provisions of title 43 cov-
ering opening and closing of public
lands.

§ 2091.0–3 Authority.
Section 2478 of the Revised Statutes

(43 U.S.C. 1201), sections 2275 and 2276 of
the Revised Statutes (43 U.S.C. 851,
852), the Recreation and Public Pur-
poses Act, as amended (43 U.S.C. 869 et
seq.), section 4 of the Act of August 18,
1894, as amended (43 U.S.C. 641 et seq.),
the Act of March 3, 1877 (43 U.S.C. 321–
323), as amended by the Act of March 3,
1891 (43 U.S.C. 231, 321, 323, 325, 327–329),
section 4 of the General Allotment Act
of February 8, 1887 (25 U.S.C. 334), as
amended by the Act of February 28,
1891 (26 Stat. 794) and section 17 of the
Act of June 25 1910 (25 U.S.C. 336), the
Act of March 20, 1922, as amended (16
U.S.C. 485), the Act of July 7, 1958 (72
Stat. 339–340), the Act of January 21,
1929, as supplemented (43 U.S.C. 852
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Note), section 24 of the Federal Power
Act, as amended (16 U.S.C. 818), section
7 of the Act of June 28, 1934, as amend-
ed (43 U.S.C. 315f), the Alaska Native
Claims Settlement Act, as amended (43
U.S.C. 1601 et seq.), the Alaska National
Interest Lands Conservation Act (16
U.S.C. 3101 et seq.) and the Federal
Land Policy and Management Act of
1976, as amended, (43 U.S.C. 1701 et seq.).

[52 FR 12175, Apr. 15, 1987, as amended at 58
FR 60917, Nov. 18, 1993]

§ 2091.0–5 Definitions.

As used in this subpart, the term:
(a) Authorized officer means any em-

ployee of the Bureau of Land Manage-
ment who has been delegated the au-
thority to perform the duties described
in this subpart.

(b) Segregation means the removal for
a limited period, subject to valid exist-
ing rights, of a specified area of the
public lands from the operation of
some or all of the public land laws, in-
cluding the mineral laws, pursuant to
the exercise by the Secretary of regu-
latory authority for the orderly admin-
istration of the public lands.

(c) Land or public lands means any
lands or interest in lands owned by the
United States within the several States
and administered by the Secretary of
the Interior through the Bureau of
Land Management, without regard to
how the United States acquired owner-
ship, except: (1) Lands located on the
Outer Continental Shelf; and (2) lands
held for the benefit of Indians, Aleuts
and Eskimos.

(d) Mineral laws means those laws ap-
plicable to the mineral resources ad-
ministered by the Bureau of Land Man-
agement. They include, but are not
limited to, the mining laws, the min-
eral leasing laws, the material disposal
laws and the Geothermal Steam Act.

(e) Public lands records means the
Tract Books, Master Title Plats and
Historical Indices maintained by the
Bureau of Land Management, or auto-
mated representation of these books,
plats and indices on which are recorded
information relating to the status and
availability of the public lands. The re-
corded information may include, but is
not limited to, withdrawals, restora-
tions, reservations, openings, classi-

fications applications, segregations,
leases, permits and disposals.

(f) Opening means the restoration of
a specified area of public lands to oper-
ation of the public land laws, including
the mining laws, and, if appropriate,
the mineral leasing laws, the material
disposal laws and the Geothermal
Steam Act, subject to valid existing
rights and the terms and provisions of
existing withdrawals, reservations,
classifications, and management deci-
sions. Depending on the language in
the opening order, an opening may re-
store the lands to the operation of all
or some of the public land laws.

(g) Opening order means an order
issued by the Secretary or the author-
ized officer and published in the FED-
ERAL REGISTER that describes the
lands, the extent to which they are re-
stored to operation of the public land
laws and the mineral laws, and the
date and time they are available for ap-
plication, selection, sale, location,
entry, claim or settlement under those
laws.

(h) Public land laws means that body
of laws dealing with the administra-
tion, use and disposition of the public
lands, but does not include the mineral
laws.

(i) Revocation means the cancellation
of a Public Land Order, but does not re-
store public lands to operation of the
public land laws.

(j) Secretary means the Secretary of
the Interior or a secretarial officer sub-
ordinate to the Secretary who has been
appointed by the President with the
advice and consent of the Senate, and
to whom has been delegated the au-
thority of the Secretary to perform the
duties described in this part as being
performed by the Secretary.

§ 2091.07 Principles.

(a) Generally, segregated lands are
not available for application, selection,
sale, location, entry, claim or settle-
ment under the public land laws, in-
cluding the mining laws, but may be
open to the operation of the discre-
tionary mineral leasing laws, the mate-
rial disposal laws and the Geothermal
Steam Act, if so specified in the docu-
ment that segregates the lands. The
segregation is subject to valid existing

VerDate 15<DEC>99 13:49 Dec 21, 1999 Jkt 183169 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm08 PsN: 183169T



54

43 CFR Ch. II (10–1–99 Edition)§ 2091.1

rights and is, in most cases, for a lim-
ited period which is specified in regula-
tions or in the document that seg-
regates the lands. Where there is an ad-
ministrative appeal or review action on
an application pursuant to part 4 or
other subparts of this title, the seg-
regative period continues in effect
until publication of an opening order.

(b) Opening orders may be issued at
any time but are required when the
opening date is not specified in the
document creating the segregation, or
when an action is taken to terminate
the segregative effect and open the
lands prior to the specified opening
date.

§ 2091.1 Action on applications and
mining claims.

(a) Except where the law and regula-
tions provide otherwise, all applica-
tions shall be accepted for filing. How-
ever, applications which are accepted
for filing shall be rejected and cannot
be held pending possible future avail-
ability of the lands or interests in
lands, except those that apply to selec-
tions made by the State of Alaska
under section 906(e) of the Alaska Na-
tional Interest Land Conservation Act
and selections made by Alaska Native
Corporations under section 3(e) of the
Alaska Native Claims Settlement Act,
when approval of the application is pre-
vented by:

(1) A withdrawal, reservation, classi-
fication, or management decision ap-
plicable to the lands;

(2) An allowed entry or selection of
lands;

(3) A lease which grants the lessee ex-
clusive use of the lands;

(4) Classifications existing under ap-
propriate law:

(5) Segregation due to an application
previously filed under appropriate law
and regulations;

(6) Segregation resulting from a no-
tice of realty action previously pub-
lished in the FEDERAL REGISTER under
appropriate regulations; and

(7) The fact that, for any reason, the
lands have not been made subject to,
restored or opened to operation of the
public land laws, including the mineral
laws.

(b) Lands may not be appropriated
under the mining laws prior to the date

and time of restoration and opening.
Any such attempted appropriation, in-
cluding attempted adverse possession
under 30 U.S.C. 38, vests no rights
against the United States. Actions re-
quired to establish a mining claim lo-
cation and to initiate a right of posses-
sion are governed by State laws where
those laws are not in conflict with Fed-
eral law. The Bureau of Land Manage-
ment does not intervene in disputes be-
tween rival locators over possessory
rights because Congress has provided
for the resolution of these matters in
local courts.

§ 2091.2 Segregation and opening re-
sulting from publication of a Notice
of Realty Action.

§ 2091.2–1 Segregation.

The publication of a Notice of Realty
Action in the FEDERAL REGISTER seg-
regates lands that are available for dis-
posal under:

(a) The Recreation and Public Pur-
poses Act, as amended (43 U.S.C. 869–4),
for a period of 18 months (See part 2740
and subpart 2912);

(b) The sales provisions of section 203
of the Federal Land Policy and Man-
agement Act of 1976 (43 U.S.C. 1713) for
a period of 270 days (See part 2710).

[52 FR 12175, Apr. 15, 1987, as amended at 58
FR 60917, Nov. 18, 1993]

§ 2091.2–2 Opening.

(a) The segregative effect of a Notice
of Realty Action automatically termi-
nates either:

(1) At the end of the periods set out
in § 2091.2–1 of this title (See part 2740);
or

(2) As of the date specified in an
opening order published in the FED-
ERAL REGISTER; or

(3) Upon issuance of a patent or other
document of conveyance; whichever oc-
curs first.

(b) Mineral interests reserved by the
United States in connection with the
conveyance of public lands under the
Recreation and Public Purposes Act or
section 203 of the Federal Land Policy
and Management Act, shall remain seg-
regated from the mining laws pending
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the issuance of such regulations as the
Secretary may prescribe.

[52 FR 12175, Apr. 15, 1987, as amended at 58
FR 60917, Nov. 18, 1993]

§ 2091.3 Segregation and opening re-
sulting from a proposal or applica-
tion.

§ 2091.3–1 Segregation.
(a) If a proposal is made to exchange

public lands administered by the Bu-
reau of Land Management or lands re-
served from the public domain for Na-
tional Forest System purposes, such
lands may be segregated by a notation
on the public land records for a period
not to exceed 5 years from the date of
notation (See 43 CFR 2201.1–2 and 36
CFR 254.6).

(b) The filing of an application for
lands for selection by a State (exclu-
sive of Alaska) segregates the lands in-
cluded in the application for a period of
2 years from the date the application is
filed. (See subparts 2621 and 2622)

(c) The filing of an application and
publication of the notice of the filing
of an application in the FEDERAL REG-
ISTER for the purchase of Federally-
owned mineral interests under section
209 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1719)
segregates the lands for a period of 2
years from the date of the publication
of the notice of filing of the application
with the authorized officer. (See part
2720)

(d) The filing of an application for an
airport lease under the Act of May 24,
1928, as amended (49 U.S.C. Appendix
211–213), or the filing of a request for an
airport conveyance under the Airport
and Airway Improvement Act of 1982
(49 U.S.C. 2215), segregates the lands as
of the date of filing with the authorized
officer. (See part 2640 and subpart 2911)

[52 FR 12175, Apr. 15, 1987; 52 FR 13563, Apr.
23, 1987, as amended at 58 FR 60917, Nov. 18,
1993]

§ 2091.3–2 Opening.
(a) If a proposal or an application de-

scribed in § 2091.3–1 of this part is not
denied, modified, or otherwise termi-
nated prior to the end of the segrega-
tive periods set out in § 2091.3–1 of this
part, the segregative effect of the pro-
posal or application automatically ter-

minates upon the occurrence of either
of the following events, whichever oc-
curs first:

(1) Issuance of a patent or other doc-
ument of conveyance to the affected
lands; or

(2) The expiration of the applicable
segregation period set out in § 2091.3–1
of this part.

(b) If the proposal or application de-
scribed in § 2091.3–1 of this part is de-
nied, modified, or otherwise termi-
nated prior to the end of the segrega-
tion periods, the lands shall be opened
promptly by publication in the FED-
ERAL REGISTER of an opening order
specifying the date and time of open-
ing.

(c) Upon conveyance of public lands
under section 206 of the Federal Land
Policy and Management Act, mineral
interests reserved by the United States
shall not be open to the operation of
the mining laws pending the issuance
of such regulations as the Secretary
may prescribe.

(d) Subject to valid existing rights,
non-Federal lands acquired through ex-
change by the United States shall be
segregated automatically from appro-
priation under the public land laws and
mineral laws for 90 days after accept-
ance of title by the United States, and
the public land records shall be noted
accordingly. Except to the extent oth-
erwise provided by law, the lands shall
be open to the operation of the public
land laws and mineral laws at midnight
90 days after the day title was accepted
unless otherwise segregated pursuant
to part 2300 of this title. (See 43 CFR
2201.9(b))

[58 FR 60917, Nov. 18, 1993]

§ 2091.4 Segregation and opening re-
sulting from the allowance of en-
tries, leases, grants or contracts.

§ 2091.4–1 Segregation and opening:
Desert-land entries and Indian al-
lotments.

(a) Lands covered by an application
for a desert land entry or Indian allot-
ment become segregated on the date of
allowance or approval of entry or allot-
ment by the authorized officer. (See
parts 2520 and 2530).
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(b) If an entry or allotment is can-
celled or relinquished, the lands be-
come open to the operation of the pub-
lic land laws by publication in the FED-
ERAL REGISTER of an opening order
which specifies the date and time of
opening. (See parts 2520 and 2530).

§ 2091.4–2 Segregation and opening:
Airport leases and grants.

(a) The issuance of a lease for airport
purposes under the authority of the
Act of May 24, 1928 or a patent or docu-
ment of conveyance for airport and air-
way purposes under the authority of
the Act of September 3, 1982, as amend-
ed (49 U.S.C. 2215), continues to seg-
regate the lands. (See part 2640 and
subpart 2911)

(b) If an airport lease is terminated,
the lands are opened by publication in
the FEDERAL REGISTER of an opening
order which specifies the date and time
of opening.

(c) The lands covered by an airport
lease or grant remain open to the oper-
ation of the mineral leasing laws, the
material disposal laws and the Geo-
thermal Steam Act, but are segregated
from the operation of the mining laws
pending the issuance of such regula-
tions as the Secretary may prescribe
(See part 2640 and subpart 2911).

§ 2091.4–3 Segregation and opening:
Carey Act.

(a) For lands covered by a Carey Act
grant, publication of a notice in the
FEDERAL REGISTER that a contract has
been signed segregates the lands de-
scribed in the contract, as of the date
of publication of a 10 year period, from
operation of the public land laws and
the mineral laws as described in the
notice. (See part 2610).

(b) If the contract under the Carey
Act is terminated, the lands are opened
by publication in the FEDERAL REG-
ISTER of an opening order which speci-
fies the date and time of opening. Pref-
erence right of entry to Carey Act
entrymen may be provided in accord-
ance with the provisions of subpart 2613
of this title.

§ 2091.5 Withdrawals.

§ 2091.5–1 Segregation of lands result-
ing from withdrawal applications
filed on or after October 21, 1976.

(a) Publication in the FEDERAL REG-
ISTER of a notice of an application or
proposal for withdrawal, as provided in
subpart 2310 of this title, segregates
the lands described in the withdrawal
application or proposal to the extent
specified in the notice. The segregative
effect becomes effective on the date of
publication and extends for a period of
2 years unless sooner terminated as set
out below.

(b) Segregations resulting from appli-
cations and proposals filed on or after
October 21, 1976, terminate:

(1) Automatically upon the expira-
tion of a 2 year period from the date of
publication in the FEDERAL REGISTER
of the notice of the filing of an applica-
tion or proposal for withdrawal;

(2) Upon the publication in the FED-
ERAL REGISTER of a Public Land Order
effecting the withdrawal in whole or in
part;

(3) Upon the publication in the FED-
ERAL REGISTER of a notice denying the
withdrawal application or proposal, in
whole or in part, giving the date and
time the lands shall be open; or

(4) Publication in the FEDERAL REG-
ISTER of a notice of request for can-
cellation of a withdrawal application
or proposal, in whole or in part, giving
the date and time the lands are open.

§ 2091.5–2 Segregation of lands result-
ing from withdrawal applications
filed prior to October 21, 1976.

(a)(1) Lands covered by a withdrawal
application or withdrawal proposal
filed prior to October 21, 1976, were seg-
regated on the date the application was
properly filed and remain segregated
through October 20, 1991, to the extent
specified in notices published in the
FEDERAL REGISTER, unless the segrega-
tive effect is terminated prior to that
date in accordance with procedures in
§ 2091.5–1 of this title.

(2) Any amendment made to a with-
drawal application filed prior to Octo-
ber 21, 1976, for the purpose of adding
lands modifies the term of segregation
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for all lands covered by the amended
application to conform with the provi-
sion of § 2091.5–1 of this title.

(b) Segregations resulting from appli-
cations filed under this section termi-
nate in accordance with procedures in
§ 2091.5–1 of this title.

§ 2091.5–3 Segregative effect and open-
ing: Emergency withdrawals.

(a) When the Secretary determines
that an emergency exists and extraor-
dinary measures need to be taken to
preserve values that would otherwise
be lost, a withdrawal is made imme-
diately in accordance with § 2310.5 of
this title. Emergency withdrawals are
effective on the date the Public Land
Order making the withdrawal is signed,
and cannot exceed 3 years in duration
and may not be extended.

(b) The lands covered by an emer-
gency withdrawal are opened automati-
cally on the date of expiration of the
withdrawal unless segregation is ef-
fected by the publication in the FED-
ERAL REGISTER of a notice of a with-
drawal application or proposal.

§ 2091.5–4 Segregative effect and open-
ing: Water power withdrawals.

(a) Lands covered by powersite re-
serves, powersite classifications, and
powersite designations are considered
withdrawn and are segregated from op-
eration of the public land laws, but are
not withdrawn and segregated from the
operation of the mineral laws.

(b) These lands may be opened to op-
eration of the public land laws after a
revocation or cancellation order issued
by the Department of the Interior or
after a determination to open the lands
is made by the Federal Energy Regu-
latory Commission under section 24 of
the Federal Power Act. (See subpart
2320) Mining claims may be located on
such lands under procedures in subpart
3730 of this title. These lands are
opened by publication in the FEDERAL
REGISTER of an opening order speci-
fying the extent, date and time of
opening.

§ 2091.5–5 Segregative effect and open-
ing: Federal Power Act with-
drawals.

(a)(1) The filing of an application for
a power project with the Federal En-

ergy Regulatory Commission with-
draws the lands covered by the applica-
tion from the operation of the public
land laws; however, the lands remain
open to the location, lease or disposal
of the mineral estate.

(2) The issuance of a permit or li-
cense for a project by the Federal En-
ergy Regulatory Commission with-
draws the lands from the operation of
the mining laws. (See part 3730).

(b) Lands withdrawn under section 24
of the Federal Power Act remain with-
drawn until the withdrawal is vacated
and the lands opened by proper author-
ity.

(c) After a withdrawal has been va-
cated, the lands are opened to the oper-
ation of the public land laws by nota-
tion of the lands records to that effect.

§ 2091.5–6 Congressional withdrawals
and opening of lands.

(a) Congressional withdrawals be-
come effective and are terminated as
specified in the statute making the
withdrawal. If the statute does not
specify the date, duration and extent of
segregation, the Secretary shall pub-
lish in the FEDERAL REGISTER a Public
Land Order so specifying.

(b) If the statute does not specify
when and to what extent the lands are
to be opened, the Secretary publishes
in the FEDERAL REGISTER an opening
order so specifying.

§ 2091.6 Opening of withdrawn lands:
General.

The term of a withdrawal ends upon
expiration under its own terms, or
upon revocation or termination by the
Secretary by publication in the FED-
ERAL REGISTER of a Public Land Order.
Lands included in a withdrawal that is
revoked, terminates or expires do not
automatically become open, but are
opened through publication in the FED-
ERAL REGISTER of an opening order. An
opening order may be incorporated in a
Public Land Order that revokes or ter-
minates a withdrawal or may be pub-
lished in the FEDERAL REGISTER as a
separate document. In each case, the
opening order specifies the time, date
and specific conditions under which the
lands are opened. (See subpart 2310.)
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§ 2091.7 Segregation and opening of
lands classified for a specific use.

§ 2091.7–1 Segregative effect and open-
ing: Classifications.

(a)(1) Lands classified under the au-
thority of the Recreation and the Pub-
lic Purposes Act, as amended (43 U.S.C.
869–4), and the Small Tract Act (43
U.S.C. 682a) are segregated from the op-
eration of the public land laws, includ-
ing the mining laws, but not the min-
eral leasing laws, the material disposal
laws, and the Geothermal Steam Act,
except as provided in the notice of real-
ty action.

(2) Lands classified under the author-
ity of the Classification and Multiple
Use Act (43 U.S.C. 1411–18) are seg-
regated to the extent described in the
notice of classification.

(b) The segregative effect of the clas-
sification described in § 2091.7–1 of this
title terminates and the lands are
opened under the following procedures:

(1) Recreation and Public Purposes
Act classifications; (i) Made after the
effective date of these regulations ter-
minate and the lands automatically be-
come open at the end of the 18-month
period of segregation specified in part
2740 of this title, unless an application
is filed; (ii) made prior to the effective
date of these regulations where the 18-
month period of segregation specified
in part 2740 of this title is in effect on
the effective date of these regulations,
expire and the lands automatically be-
come open at the end of the 18-month
period of segregation unless an applica-
tion is filed; (iii) made prior to the ef-
fective date on these regulations where
the 18-month period of segregation has
expired prior to the effective date of
these regulations, terminate by publi-
cation in the FEDERAL REGISTER of an
opening order specifying the date and
time of opening.

(2) Small Tract Act classifications
terminate by publication in the FED-
ERAL REGISTER of an opening order
specifying the date and time of open-
ing.

(3) Classification and Multiple Use
Act classification shall be terminated
by publication in the FEDERAL REG-

ISTER of an opening order specifying
the date and time of opening.

[52 FR 12175, Apr. 15, 1987; 52 FR 36575, Sept.
30, 1987]

§ 2091.7–2 Segregative effect and open-
ing: Taylor Grazing Act.

Lands classified under section 7 of
the Act of June 28, 1934, as amended (43
U.S.C. 315f), are segregated to the ex-
tent described in the classification no-
tice. The segregative effect for Desert
Land entries, Indian allotments, State
selections (exclusive of Alaska) and
Carey Act grants made after the effec-
tive date of these regulations remains
in effect until terminated by publica-
tion in the FEDERAL REGISTER of an
opening order specifying the date and
time of opening or upon issuance of a
patent or other document of convey-
ance,

§ 2091.8 Status of gift lands.
Upon acceptance by the United

States, through the Secretary of the
Interior, of a deed of conveyance as a
gift, the lands or interests so conveyed
will become property of the United
States but will not become subject to
applicable land and mineral laws of
this title unless and until an order to
that effect is issued by BLM.

[62 FR 52036, Oct. 6, 1997]

§ 2091.9 Segregation and opening re-
sulting from laws specific to Alaska.

§ 2091.9–1 Alaska Native selections.
The segregation and opening of lands

authorized for selection and selected by
Alaska Natives under the Alaska Na-
tive Claims Settlement Act, as amend-
ed (43 U.S.C. 1601 et seq.), are covered by
part 2650 of this title.

§ 2091.9–2 Selections by the State of
Alaska.

The segregation and opening of lands
authorized for selection and selected by
the State of Alaska under the various
statutes granting lands to the State of
Alaska are covered by subpart 2627 of
this title.

§ 2091.9–3 Lands in Alaska under graz-
ing lease.

The segregation and opening of lands
covered by the Act of March 4, 1927 (43
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U.S.C. 316, 316a–316o) are covered by
part 4200 of this title.

Subpart 2094—Special Resource
Values; Shore Space

AUTHORITY: R.S. 2478, secs. 4, 5, 69 Stat. 444;
43 U.S.C. 1201, 48 U.S.C. 462 note.

SOURCE: 35 FR 9540, June 13, 1970, unless
otherwise noted.

§ 2094.0–3 Authority.
Section 1 of the Act of May 14, 1898

(30 Stat. 409) as amended by the Acts of
March 3, 1903 (32 Stat. 1028) and August
3, 1955 (69 Stat. 444; 48 U.S.C. 371) pro-
vides that no entry shall be allowed ex-
tending more than 160 rods along the
shore of any navigable water. Section
10 of the Act of May 14, 1898, as amend-
ed by the Acts of March 3, 1927 (44 Stat.
1364), May 26, 1934 (48 Stat. 809), and
August 3, 1955 (69 Stat. 444), provides
that trade and manufacturing sites,
rights-of-way for terminals and junc-
tion points, and homesites and head-
quarters sites may not extend more
than 80 rods along the shores of any
navigable water.

§ 2094.0–5 Definitions.
The term navigable waters is defined

in section 2 of the Act of May 14, 1898
(30 Stat. 409; 48 U.S.C. 411), to include
all tidal waters up to the line of ordi-
nary high tide and all nontidal waters
navigable in fact up to the line of ordi-
nary highwater mark.

§ 2094.1 Methods of measuring; restric-
tions.

(a) In the consideration of applica-
tions to enter lands shown upon plats
of public surveys in Alaska, as abut-
ting upon navigable waters, the restric-
tion as to length of claims shall be de-
termined as follows: The length of the
water front of a subdivision will be
considered as represented by the long-
est straight-line distance between the
shore corners of the tract, measured
along lines parallel to the boundaries
of the subdivision; and the sum of the
distances of each subdivision of the ap-
plication abutting on the water, so de-
termined, shall be considered as the
total shore length of the application.
Where, so measured, the excess of shore

length is greater than the deficiency
would be if an end tract or tracts were
eliminated, such tract or tracts shall
be excluded, otherwise the application
may be allowed if in other respects
proper.

(b) The same method of measuring
shore space will be used in the case of
special surveys, where legal subdivi-
sions of the public lands are not in-
volved.

(c) The following sketch shows the
method of measuring the length of
shore space, the length of line A or line
B, whichever is the longer, rep-
resenting the length of shore space
which is chargeable to the tract:

§ 2094.2 Waiver of 160-rod limitation.

(a) The Act of June 5, 1920 (41 Stat.
1059; 48 U.S.C. 372) provides that the
Secretary of the Interior in his discre-
tion, may upon application to enter or
otherwise, waive the restriction that
no entry shall be allowed extending
more than 160 rods along the shore of
any navigable waters as to such lands
as he shall determine are not necessary
for harborage, landing, and wharf pur-
poses. The act does not authorize the
waiver of the 80-rod restriction, men-
tioned in § 2094.0–3.

(b) Except as to trade and manufac-
turing sites, and home and head-
quarters sites, any applications to
enter and notices of settlement which
cover lands extending more than 160
rods along the shore of any navigable
water will be considered as a petition
for waiver of the 160-rod limitation
mentioned in paragraph (a) of this sec-
tion, provided that it is accompanied
by a showing that the lands are not
necessary for harborage, landing and
wharf purposes and that the public in-
terests will not be injured by waiver of
the limitation.
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AUTHORITY: 43 U.S.C. 1716, 1740.

SOURCE: 46 FR 1638, Jan. 6, 1981, unless oth-
erwise noted.

Subpart 2200—Exchanges—
General

SOURCE: 58 FR 60918, Nov. 18, 1993, unless
otherwise noted.

§ 2200.0–2 Objective.
The objective is to encourage and ex-

pedite the exchange of Federal lands
for non-Federal lands, found to be in
the public interest, in accordance with
applicable statutory policies, standards
and requirements.

§ 2200.0–4 Responsibilities.
The Director of the Bureau of Land

Management has the responsibility of
carrying out the functions of the Sec-
retary of the Interior under these regu-
lations.

§ 2200.0–5 Definitions.
As used in this part:
(a) Adjustment to relative values means

compensation for exchange-related
costs, or other responsibilities or re-
quirements assumed by one party,
which ordinarily would be borne by the
other party. These adjustments do not
alter the agreed upon value of the
lands involved in an exchange.

(b) Agreement to initiate means a writ-
ten, nonbinding statement of present
intent to initiate and pursue an ex-
change, which is signed by the parties
and which may be amended by the
written consent of the parties or termi-
nated at any time upon written notice
by any party.

(c) Appraisal or Appraisal report means
a written statement independently and
impartially prepared by a qualified ap-
praiser setting forth an opinion as to
the market value of the lands or inter-
ests in lands as of a specific date(s),
supported by the presentation and
analysis of relevant market informa-
tion.

(d) Approximately equal value deter-
mination means a decision that the
lands involved in an exchange have
readily apparent and substantially
similar elements of value, such as loca-
tion, size, use, physical characteristics,
and other amenities.

(e) Arbitration means a process to re-
solve a disagreement among the parties
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as to appraised value, performed by an
arbitrator appointed by the Secretary
from a list recommended by the Amer-
ican Arbitration Association.

(f) Assembled land exchange means the
consolidation of multiple parcels of
Federal and/or non-Federal lands for
purposes of one or more exchange
transactions over a period of time.

(g) Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment who has been delegated the au-
thority and responsibility to make de-
cisions and perform the duties de-
scribed in this part.

(h) Bargaining means a process, other
than arbitration, by which parties at-
tempt to resolve a dispute concerning
the appraised value of the lands in-
volved in an exchange.

(i) Federal lands means any lands or
interests in lands, such as mineral or
timber interests, that are owned by the
United States and administered by the
Secretary of the Interior through the
Director of the Bureau of Land Man-
agement, without regard to how the
United States acquired ownership, ex-
cept: (1) Lands located on the Outer
Continental Shelf; and (2) lands held
for the benefit of Indians, Aleuts and
Eskimos.

(j) Hazardous substances means those
substances designated under Environ-
mental Protection Agency regulations
at 40 CFR part 302.

(k) Highest and best use means the
most probable legal use of a property,
based on market evidence as of the
date of valuation, expressed in an ap-
praiser’s supported opinion.

(l) Lands means any land and/or in-
terests in land.

(m) Ledger account means an account-
ing mechanism that tracks the dif-
ferential in dollar value of lands con-
veyed throughout a series of trans-
actions. A ledger reports each trans-
action by date, value of Federal land,
value of non-Federal land, the dif-
ference between these values upon
completion of each transaction, and a
cumulative balance and differential.

(n) Market value means the most
probable price in cash, or terms equiva-
lent to cash, that lands or interests in
lands should bring in a competitive and
open market under all conditions req-
uisite to a fair sale, where the buyer

and seller each acts prudently and
knowledgeably, and the price is not af-
fected by undue influence.

(o) Mineral laws means the mining
laws, mineral leasing laws, and the
Geothermal Steam Act, but not the
Materials Sales Act, administered by
the Secretary of the Interior through
the Bureau of Land Management.

(p) Outstanding interests means rights
or interests in property held by an en-
tity other than a party to an exchange.

(q) Party means the United States or
any person, State or local government
who enters into an agreement to ini-
tiate an exchange.

(r) Person means any individual, cor-
poration, or other legal entity legally
capable to hold title to and convey
land. An individual must be a citizen of
the United States and a corporation
must be subject to the laws of the
United States or of the State where the
land is located or the corporation is in-
corporated.

(s) Public land laws means that body
of general land laws administered by
the Secretary of the Interior through
the Bureau of Land Management, ex-
cepting, however, the mineral laws.

(t) Reserved interest means an interest
in real property retained by a party
from a conveyance of the title to that
property.

(u) Resource values means any of the
various commodity values (e.g., timber
or minerals) or non-commodity values
(e.g., wildlife habitat or scenic vistas),
indigenous to particular land areas,
surface and subsurface.

(v) Secretary means the Secretary of
the Interior or the individual to whom
the authority and responsibilities of
that official, as to matters considered
in this part, have been delegated.

(w) Segregation means the removal for
a limited period, subject to valid exist-
ing rights, of a specified area of the
Federal lands from appropriation under
the public land laws and mineral laws,
pursuant to the authority of the Sec-
retary of the Interior to allow for the
orderly administration of the Federal
lands.

(x) Statement of value means a written
report prepared by a qualified appraiser
that states the appraiser’s conclu-
sion(s) of value.
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§ 2200.0–6 Policy.

(a) Discretionary nature of exchanges.
The Secretary is not required to ex-
change any Federal lands. Land ex-
changes are discretionary, voluntary
real estate transactions between the
Federal and non-Federal parties. Un-
less and until the parties enter into a
binding exchange agreement, any party
may withdraw from and terminate an
exchange proposal or an agreement to
initiate an exchange at any time dur-
ing the exchange process, without any
obligation to reimburse, or incur any
liability to, any party, person or other
entity.

(b) Determination of public interest.
The authorized officer may complete
an exchange only after a determination
is made that the public interest will be
well served. When considering the pub-
lic interest, the authorized officer shall
give full consideration to the oppor-
tunity to achieve better management
of Federal lands, to meet the needs of
State and local residents and their
economies, and to secure important ob-
jectives, including but not limited to:
Protection of fish and wildlife habitats,
cultural resources, watersheds, wilder-
ness and aesthetic values; enhance-
ment of recreation opportunities and
public access; consolidation of lands
and/or interests in lands, such as min-
eral and timber interests, for more log-
ical and efficient management and de-
velopment; consolidation of split es-
tates; expansion of communities; ac-
commodation of land use authoriza-
tions; promotion of multiple-use val-
ues; and fulfillment of public needs. In
making this determination, the au-
thorized officer must find that:

(1) The resource values and the public
objectives that the Federal lands or in-
terests to be conveyed may serve if re-
tained in Federal ownership are not
more than the resource values of the
non-Federal lands or interests and the
public objectives they could serve if ac-
quired, and

(2) The intended use of the conveyed
Federal lands will not, in the deter-
mination of the authorized officer, sig-
nificantly conflict with established
management objectives on adjacent
Federal lands and Indian trust lands.
Such finding and the supporting ra-

tionale shall be made part of the ad-
ministrative record.

(c) Equal value exchanges. Except as
provided in § 2201.5 of this part, lands or
interests to be exchanged shall be of
equal value or equalized in accordance
with the methods set forth in § 2201.6 of
this part. An exchange of lands or in-
terests shall be based on market value
as determined by the Secretary
through appraisal(s), through bar-
gaining based on appraisal(s), or
through arbitration.

(d) Same-State exchanges. The Federal
and non-Federal lands involved in an
exchange authorized pursuant to the
Federal Land Policy and Management
Act of 1976, as amended, shall be lo-
cated within the same State.

(e) O and C land exchanges. Non-Fed-
eral lands acquired in exchange for re-
vested Oregon and California Railroad
Company Grant lands or reconveyed
Coos Bay Wagon Road Grant lands are
required to be located within any one
of the 18 counties in which the original
grants were made, and, upon acquisi-
tion by the United States, automati-
cally shall assume the same status as
the lands for which they were ex-
changed.

(f) Congressional designations. Upon
acceptance of title by the United
States, lands acquired by an exchange
that are within the boundaries of any
unit of the National Forest System,
National Park System, National Wild-
life Refuge System, National Wild and
Scenic Rivers System, National Trails
System, National Wilderness Preserva-
tion System, or any other system es-
tablished by Act of Congress; the Cali-
fornia Desert Conservation Area; or
any national conservation or national
recreation area established by Act of
Congress, immediately are reserved for
and become part of the unit or area
within which they are located, without
further action by the Secretary, and
thereafter shall be managed in accord-
ance with all laws, rules, regulations,
and land use plans applicable to such
unit or area.

(g) Land and resource management
planning. The authorized officer shall
consider only those exchange proposals
that are in conformance with land use
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plans or plan amendments, where ap-
plicable. Lands acquired by an ex-
change within a Bureau of Land Man-
agement district shall automatically
become public lands as defined in 43
U.S.C. 1702 and shall become part of
that district. The acquired lands shall
be managed in accordance with exist-
ing regulations and provisions of appli-
cable land use plans and plan amend-
ments. Lands acquired by an exchange
that are located within the boundaries
of areas of critical environmental con-
cern or any other area having an ad-
ministrative designation established
through the land use planning process
shall automatically become part of the
unit or area within which they are lo-
cated, without further action by the
Bureau of Land Management, and shall
be managed in accordance with all
laws, rules, regulations, and land use
plans applicable to such unit or area.

(h) Environmental analysis. After an
agreement to initiate an exchange is
signed, an environmental analysis shall
be conducted by the authorized officer
in accordance with the National Envi-
ronmental Policy Act of 1969 (42 U.S.C.
4371), the Council on Environmental
Quality regulations (40 CFR parts 1500–
1508), and the environmental policies
and procedures of the Department of
the Interior and the Bureau of Land
Management. In making this analysis,
the authorized officer shall consider
timely written comments received in
response to the published exchange no-
tice, pursuant to § 2201.2 of this part.

(i) Reservations or restrictions in the
public interest. In any exchange, the au-
thorized officer shall reserve such
rights or retain such interests as are
needed to protect the public interest or
shall otherwise restrict the use of Fed-
eral lands to be exchanged, as appro-
priate. The use or development of lands
conveyed out of Federal ownership are
subject to any restrictions imposed by
the conveyance documents and all
laws, regulations, and zoning authori-
ties of State and local governing bod-
ies.

(j) Hazardous substances—(1) Federal
lands. The authorized officer shall de-
termine whether hazardous substances
may be present on the Federal lands in-
volved in an exchange and shall provide
notice of known storage, release, or

disposal of hazardous substances on the
Federal lands to the other parties in
accordance with the provisions of 40
CFR part 373. The authorized officer
shall provide this notice in the ex-
change agreement. The authorized offi-
cer shall also provide such notice, to
the extent information is readily avail-
able, in the agreement to initiate an
exchange. Unless the non-Federal party
is a potentially responsible party under
42 U.S.C. 9607(a), the conveyance docu-
ment from the United States shall con-
tain a covenant in accordance with 42
U.S.C. 9620(h)(3). Where the non-Fed-
eral party is a potentially responsible
party with respect to the property, it
may be appropriate to enter into an
agreement, as referenced in 42 U.S.C.
9607(e), whereby that party would in-
demnify the United States and hold the
United States harmless against any
loss or cleanup costs after conveyance.

(2) Non-Federal lands. The non-Fed-
eral party shall notify the authorized
officer of any known, suspected and/or
reasonably ascertainable storage, re-
lease, or disposal of hazardous sub-
stances on the non-Federal land pursu-
ant to § 2201.1 of this part. Notwith-
standing such notice, the authorized
officer shall determine whether haz-
ardous substances are known to be
present on the non-Federal land in-
volved in an exchange. If hazardous
substances are known or believed to be
present on the non-Federal land, the
authorized officer shall reach an agree-
ment with the non-Federal party re-
garding the responsibility for appro-
priate response action concerning the
hazardous substances before com-
pleting the exchange. The terms of this
agreement and any appropriate ‘‘hold
harmless’’ agreement shall be included
in an exchange agreement, pursuant to
§ 2201.7–2 of this part.

(k) Legal description of properties. All
lands subject to an exchange shall be
properly described on the basis of ei-
ther a survey executed in accordance
with the Public Land Survey System
laws and standards of the United
States or, if those laws and standards
cannot be applied, the lands shall be
properly described and clearly
locatable by other means as may be
prescribed or allowed by law.
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(l) Unsurveyed school sections. For
purposes of exchange only, unsurveyed
school sections, which would become
State lands upon survey by the Sec-
retary, are considered as ‘‘non-Fed-
eral’’ lands and may be used by the
State in an exchange with the United
States. However, minerals shall not be
reserved by the State when unsurveyed
sections are used in an exchange. As a
condition of the exchange, the State
shall have waived, in writing, all rights
to unsurveyed sections used in the ex-
change.

(m) Coordination with State and local
governments. At least 60 days prior to
the conveyance of and upon issuance of
the deed or patent for Federal lands,
the authorized officer will notify the
Governor of the State within which the
Federal lands covered by the notice are
located and the head of the governing
body of any political subdivision hav-
ing zoning or other land use regulatory
authority in the geographical area
within which the Federal lands are lo-
cated.

(n) Fee coal exchanges. As part of the
consideration of whether public inter-
est would be served by the acquisition
of fee coal through exchange, the provi-
sions of subpart 3461 of this title shall
be applied and shall be evaluated as a
factor and basis for the exchange.

§ 2200.0–7 Scope.
(a) These rules set forth the proce-

dures for conducting exchanges of Fed-
eral lands. The procedures in these
rules are supplemented by the Bureau
of Land Management Manuals and
Handbooks 2200 and 9310. The contents
of these supplemental materials are
not considered to be a part of these
rules.

(b) The rules contained in this part
apply to all land exchanges, made
under the authority of the Secretary,
involving Federal lands, as defined in
43 CFR 2200.0–5(i). Apart from the Fed-
eral Land Policy and Management Act
of 1976 (FLPMA), as amended, 43 U.S.C.
1701 et seq., there are a variety of stat-
utes, administered by the Secretary,
that authorize land trades which may
include Federal lands, as for example,
certain National Wildlife Refuge Sys-
tem and National Park System ex-
change acts. The procedures and re-

quirements associated with or imposed
by any one of these other statutes may
not be entirely consistent with the
rules in this part, as the rules in this
part are intended primarily to imple-
ment the FLPMA land exchange provi-
sions. If there is any such inconsist-
ency, and if Federal lands are involved,
the inconsistent procedures or statu-
tory requirements will prevail. Other-
wise, the regulations in this part will
be followed. The rules in this part also
apply to the exchange of interests in
either Federal or non-Federal lands in-
cluding, but not limited to, minerals,
water rights, and timber.

(c) The application of these rules to
exchanges made under the authority of
the Alaska Native Claims Settlement
Act, as amended (43 U.S.C. 1621) or the
Alaska National Interest Lands Con-
servation Act (16 U.S.C. 3192), shall be
limited to those provisions that do not
conflict with the provisions of these
Acts.

(d) Pending exchanges initiated prior
to December 17, 1993 shall proceed in
accordance with this rule unless:

(1) In the judgment of the authorized
officer, it would be more expeditious to
continue following the procedures in
effect prior to December 17, 1993; or

(2) A binding agreement to exchange
was in effect prior to December 17, 1993;
and

(3) To proceed as provided in para-
graphs (d) (1) or (2) of this section
would not be inconsistent with applica-
ble law.

(e) Exchanges proposed by persons
holding fee title to coal deposits that
qualify for exchanges under the Sur-
face Mining Control and Reclamation
Act of 1977 (30 U.S.C. 1260(b)(5)) and as
provided in subpart 3436 of this title
shall be processed in accordance with
this part, except as otherwise provided
in subpart 3436 of this title.

[46 FR 1638, Jan. 6, 1981, as amended at 63 FR
52617, Oct. 1, 1998]

§ 2200.0–9 Information collection.

(a) The collection of information con-
tained in part 2200 of Group 2200 has
been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et
seq. and assigned clearance number
1004–0056. The information will be used
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to initiate and complete land ex-
changes with the Bureau of Land Man-
agement. Responses are required to ob-
tain benefits in accordance with the
Federal Land Policy and Management
Act of 1976, as amended.

(b) Public reporting burden for this
information is estimated to average 4
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Comments regarding this
burden estimate or any other aspect of
this collection of information, includ-
ing suggestions for reducing the bur-
den, should be sent to the Division of
Information Resources Management
(870), Bureau of Land Management, 1849
C Street, NW., Washington, DC 20240;
and the Paperwork Reduction Project
(1004–0056), Office of Management and
Budget, Washington, DC 20503.

Subpart 2201—Exchanges—
Specific Requirements

§ 2201.1 Agreement to initiate an ex-
change.

(a) Exchanges may be proposed by
the Bureau of Land Management or by
any person, State, or local government.
Initial exchange proposals should be di-
rected to the authorized officer respon-
sible for the management of Federal
lands involved in an exchange.

(b) To assess the feasibility of an ex-
change proposal, the prospective par-
ties may agree to obtain a preliminary
estimate of the values of the lands in-
volved in the proposal. The preliminary
estimate is generally not an appraisal
but shall be prepared by a qualified ap-
praiser.

(c) If the authorized officer agrees to
proceed with an exchange proposal, a
nonbinding agreement to initiate an
exchange shall be executed by all pro-
spective parties. At a minimum, the
agreement shall include:

(1) The identity of the parties in-
volved in the proposed exchange and
the status of their ownership or ability
to provide title to the land;

(2) A description of the lands or in-
terest in lands being considered for ex-
change;

(3) A statement by each party, other
than the United States and State and
local governments, certifying that the
party is a citizen of the United States
or a corporation or other legal entity
subject to the laws of the United
States or a State thereof;

(4) A description of the appurtenant
rights proposed to be exchanged or re-
served; any authorized uses including
grants, permits, easements, or leases;
and any known unauthorized uses, out-
standing interests, exceptions, adverse
claims, covenants, restrictions, title
defects or encumbrances;

(5) A time schedule for completing
the proposed exchange;

(6) An assignment of responsibility
for performance of required functions
and for costs associated with proc-
essing the exchange;

(7) A statement specifying whether
compensation for costs assumed will be
allowed pursuant to the provisions of
§ 2201.1–3 of this part;

(8) Notice of any known release, stor-
age, or disposal of hazardous sub-
stances on involved Federal or non-
Federal lands, and any commitments
regarding responsibility for removal or
other remedial actions concerning such
substances on involved non-Federal
lands. All such terms and conditions
regarding non-Federal lands shall be
included in a land exchange agreement
pursuant to § 2201.7–2 of this part;

(9) A grant of permission by each
party to conduct a physical examina-
tion of the lands offered by the other
party;

(10) The terms of any assembled land
exchange arrangement, pursuant to
§ 2201.1–1 of this part;

(11) A statement as to any arrange-
ments for relocation of any tenants oc-
cupying non-Federal land, pursuant to
§ 2201.8 (c)(1)(iv) of this part;

(12) A notice to an owner-occupant of
the voluntary basis for the acquisition
of the non-Federal lands, pursuant to
§ 2201.8 (c)(1)(iv) of this part; and

(13) A statement as to the manner in
which documents of conveyance will be
exchanged, should the exchange pro-
posal be successfully completed.

(d) Unless the parties agree to some
other schedule, no later than 90 days
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from the date of the executed agree-
ment to initiate an exchange, the par-
ties shall arrange for appraisals, which
are to be completed within timeframes
and under such terms as are nego-
tiated. In the absence of current mar-
ket information reliably supporting
value, the parties may agree to use
other acceptable and commonly recog-
nized methods to estimate value.

(e) An agreement to initiate an ex-
change may be amended by written
consent of the parties or terminated at
any time upon written notice by any
party.

(f) Entering into an agreement to ini-
tiate an exchange does not legally bind
any party to proceed with processing
or to consummate a proposed ex-
change, or to reimburse or pay dam-
ages to any party to a proposed ex-
change that is delayed or is not con-
summated or to anyone assisting in
any way, or doing business with, any
such party.

(g) The withdrawal from, and termi-
nation of, an exchange proposal, or an
agreement to initiate an exchange, by
the authorized officer at any time prior
to the notice of decision, pursuant to
§ 2201.7–1 of this part, is not protestable
or appealable under 43 CFR part 4.

§ 2201.1–1 Assembled land exchanges.
(a) Whenever the authorized officer

determines it to be practicable, an as-
sembled land exchange arrangement
may be used to facilitate exchanges
and reduce costs.

(b) The parties to an exchange may
agree to such an arrangement where
multiple parcels of Federal and/or non-
Federal lands are consolidated into a
package for the purpose of completing
one or more exchange transactions
over a period of time.

(c) An assembled land exchange ar-
rangement shall be documented in the
agreement to initiate an exchange,
pursuant to § 2201.1 of this part.

(d) Values of the Federal and non-
Federal lands involved in an assembled
exchange arrangement shall be esti-
mated pursuant to § 2201.3 of this part.

(e) If more than one transaction is
necessary to complete the exchange
package, the parties shall establish a
ledger account under which the Federal
and non-Federal lands can be ex-

changed. When a ledger account is
used, the authorized officer shall:

(1) Assure that the value difference
between the Federal and non-Federal
lands does not exceed 25 percent of the
total value of the Federal lands con-
veyed in the assembled land exchange
up to and including the current trans-
action;

(2) Assure that the values of the Fed-
eral and non-Federal lands conveyed
are balanced with land and/or money at
least every 3 years pursuant to § 2201.6
of this part; and

(3) If necessary, require from the non-
Federal party a deposit of cash, bond or
other approved surety in an amount
equal to any outstanding value dif-
ferential.

(4) Assembled land exchanges are
subject to the value equalization and
cash equalization waiver provisions of
§ 2201.6 of this part. Cash equalization
waiver shall only be used in conjunc-
tion with the final transaction of the
assembled land exchange and the ter-
mination of any ledger account used.

(f) The assembled exchange arrange-
ment may be terminated unilaterally
at any time upon written notice by any
party or upon depletion of the Federal
or non-Federal lands assembled. Prior
to termination, values shall be equal-
ized pursuant to § 2201.6 of this part.

§ 2201.1–2 Segregative effect.

(a) If a proposal is made to exchange
Federal lands, the authorized officer
may direct the appropriate State Office
of the Bureau of Land Management to
segregate the Federal lands by a nota-
tion on the public land records. Subject
to valid existing rights, the Federal
lands shall be segregated from appro-
priation under the public land laws and
mineral laws for a period not to exceed
5 years from the date of record nota-
tion.

(b) Any interests of the United States
in the non-Federal lands that are cov-
ered by the exchange proposal may be
segregated from appropriation under
the mineral laws for a period not to ex-
ceed 5 years from the date of notation
by noting the public land status
records.

(c) The segregative effect shall termi-
nate upon the occurrence of any of the
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following events, whichever occurs
first:

(1) Automatically, upon issuance of a
patent or other document of convey-
ance to the affected lands;

(2) On the date and time specified in
an opening order, such order to be
promptly issued and published by the
appropriate State Office of the Bureau
of Land Management in the FEDERAL
REGISTER, if a decision is made not to
proceed with the exchange or upon re-
moval of any lands from an exchange
proposal; or

(3) Automatically, at the end of the
segregation period not to exceed 5
years from the date of notation of the
public land records.

(d) Upon conveyance of public lands
under section 206 of the Federal Land
Policy and Management Act, mineral
interests reserved by the United
States, together with the right to pros-
pect for, mine and remove the min-
erals, shall be removed from the oper-
ation of the mining laws pending
issuance of such regulations as the Sec-
retary may prescribe.

(e) The provisions of this section
apply equally to proposals to exchange
National Forest System lands under
the authority and provisions of the Act
of March 20, 1922, 42 Stat. 465, as
amended, 16 U.S.C. 485, and the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1701 et seq., except that if
a proposal is made to exchange Na-
tional Forest System lands, which pro-
posal shall be filed in compliance with
36 CFR part 254, the authorized officer
may request that the appropriate BLM
State Office segregate such lands by a
notation on the public land records.

[46 FR 1638, Jan. 6, 1981, as amended at 63 FR
23681, Apr. 30, 1998]

§ 2201.1–3 Assumption of costs.
(a) Generally, parties to an exchange

will bear their own costs of the ex-
change. However, if the authorized offi-
cer finds it is in the public interest,
subject to the conditions and limita-
tions specified in paragraphs (b) and (c)
of this section, an agreement to ini-
tiate an exchange may provide that:

(1) One or more of the parties may as-
sume, without compensation, all or
part of the costs or other responsibil-

ities or requirements that the author-
ized officer determines would ordi-
narily be borne by the other parties; or

(2) The parties may agree to make
adjustments to the relative values in-
volved in an exchange transaction in
order to compensate parties for assum-
ing costs or other responsibilities or re-
quirements that the authorized officer
determines would ordinarily be borne
by the other parties. These costs or
services may include but are not lim-
ited to: Land surveys, appraisals, min-
eral examinations, timber cruises, title
searches, title curative actions, cul-
tural resource surveys and mitigation,
hazardous substance surveys and con-
trols, removal of encumbrances, arbi-
tration including all fees, bargaining,
cure of deficiencies preventing highest
and best use of the land, conduct of
public hearings, assemblage of non-
Federal parcels from multiple owner-
ships, expenses of complying with laws,
regulations, and policies applicable to
exchange transactions, and expenses
that are necessary to bring the Federal
and non-Federal lands involved in the
exchange to their highest and best use
for appraisal and exchange purposes.

(b) The authorized officer may agree
to assume without compensation costs
ordinarily borne under local custom or
practice by the non-Federal party or to
compensate the non-Federal party for
costs ordinarily borne under local cus-
tom or practice by the United States
but incurred by the non-Federal party,
but only when it is clearly in the pub-
lic interest and the authorized officer
determines and documents that each of
the following circumstances exist:

(1) The amount of the cost assumed
or compensation is reasonable and ac-
curately reflects the value of the goods
and services received;

(2) The proposed exchange is a high
priority of the agency;

(3) The land exchange must be expe-
dited to protect important Federal re-
source values, such as congressionally
designated areas or endangered species
habitat;

(4) Cash equalization funds are avail-
able for compensating the non-Federal
party; and
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(5) There are no other practicable
means available to the authorized offi-
cer of meeting Federal exchange proc-
essing costs, responsibilities, or re-
quirements.

(c) The total amount of adjustment
agreed to as compensation for costs in-
curred pursuant to this section shall
not exceed the limitations set forth in
§ 2201.6 of this part.

§ 2201.2 Notice of exchange proposal.
(a) Upon entering into an agreement

to initiate an exchange, the authorized
officer shall publish a notice once a
week for 4 consecutive weeks in news-
papers of general circulation in the
counties in which the Federal and non-
Federal lands or interests proposed for
exchange are located. The authorized
officer shall notify authorized users,
jurisdictional State and local govern-
ments, and the congressional delega-
tion, and shall make other distribution
of the notice as appropriate. At a min-
imum, the notice shall include:

(1) The identity of the parties in-
volved in the proposed exchange;

(2) A description of the Federal and
non-Federal lands being considered for
exchange;

(3) A statement as to the effect of
segregation from appropriation under
the public land laws and mineral laws,
if applicable;

(4) An invitation to the public to sub-
mit in writing any comments on or
concerns about the exchange proposal,
including advising the authorized offi-
cer as to any liens, encumbrances, or
other claims relating to the lands
being considered for exchange; and

(5) The deadline by which comments
must be received, and the name, title,
and address of the official to whom
comments must be sent.

(b) To be assured of consideration in
the environmental analysis of the pro-
posed exchange, all comments shall be
made in writing to the authorized offi-
cer and postmarked or delivered within
45 days after the initial date of publica-
tion.

(c) The authorized officer is not re-
quired to republish descriptions of any
lands excluded from the final exchange
transaction, provided such lands were
identified in the notice of exchange
proposal. In addition, minor correc-

tions of land descriptions and other in-
significant changes do not require re-
publication.

§ 2201.3 Appraisals.
The Federal and non-Federal parties

to an exchange shall comply with the
appraisal standards set forth in
§§ 2201.3–1 through 2201.3–4 of this part
and, to the extent appropriate, with
the Department of Justice ‘‘Uniform
Appraisal Standards for Federal Land
Acquisitions’’ when appraising the val-
ues of the Federal and non-Federal
lands involved in an exchange.

§ 2201.3–1 Appraiser qualifications.
(a) A qualified appraiser(s) shall pro-

vide to the authorized officer apprais-
als estimating the market value of
Federal and non-Federal properties in-
volved in an exchange. A qualified ap-
praiser may be an employee or a con-
tractor to the Federal or non-Federal
exchange parties. At a minimum, a
qualified appraiser shall be an indi-
vidual, approved by the authorized offi-
cer, who is competent, reputable, im-
partial, and has training and experi-
ence in appraising property similar to
the property involved in the appraisal
assignment.

(b) Qualified appraisers shall possess
qualifications consistent with State
regulatory requirements that meet the
intent of title XI of the Financial Insti-
tutions Reform, Recovery and Enforce-
ment Act of 1989 (FIRREA) (12 U.S.C.
3331). In the event a State does not
have approved policies, practices and
procedures regulating the activities of
appraisers, the Bureau of Land Man-
agement may establish appraisal quali-
fication standards commensurate with
those adopted by other States meeting
the requirements of FIRREA.

§ 2201.3–2 Market value.
(a) In estimating market value, the

appraiser shall:
(1) Determine the highest and best

use of the property to be appraised;
(2) Estimate the value of the lands

and interests as if in private ownership
and available for sale in the open mar-
ket;

(3) Include historic, wildlife, recre-
ation, wilderness, scenic, cultural, or
other resource values or amenities that

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00068 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



69

Bureau of Land Management, Interior § 2201.3–4

are reflected in prices paid for similar
properties in the competitive market;

(4) Consider the contributory value of
any interest in land such as minerals,
water rights, or timber to the extent
they are consistent with the highest
and best use of the property; and

(5) Estimate separately, if stipulated
in the agreement to initiate in accord-
ance with § 2201.1 of this part, the value
of each property optioned or acquired
from multiple ownerships by the non-
Federal party for purposes of exchange,
pursuant to § 2201.1–1 of this part. In
this case, the appraiser shall estimate
the value of the Federal and non-Fed-
eral properties in a similar manner.

(b) In estimating market value, the
appraiser may not independently add
the separate values of the fractional in-
terests to be conveyed, unless market
evidence indicates the following:

(1) The various interests contribute
their full value (pro rata) to the value
of the whole; and

(2) The valuation is compatible with
the highest and best use of the prop-
erty.

(c) In the absence of current market
information reliably supporting value,
the authorized officer may use other
acceptable and commonly recognized
methods to determine market value.

§ 2201.3–3 Appraisal report standards.

Appraisals prepared for exchange
purposes shall contain, at a minimum,
the following information:

(a) A summary of facts and conclu-
sions;

(b) The purpose and/or the function of
the appraisal, a definition of the estate
being appraised, and a statement of the
assumptions and limiting conditions
affecting the appraisal assignment, if
any;

(c) An explanation of the extent of
the appraiser’s research and actions
taken to collect and confirm informa-
tion relied upon in estimating value;

(d) An adequate description of the
physical characteristics of the lands
being appraised; a statement of all en-
cumbrances; title information, loca-
tion, zoning, and present use; an anal-
ysis of highest and best use; and at
least a 5-year sales history of the prop-
erty;

(e) A disclosure of any condition that
is observed during the inspection of the
property or becomes known to the ap-
praiser through normal research that
would lead the appraiser to believe
that hazardous substances may be
present on the property being ap-
praised;

(f) A comparative market analysis
and, if more than one method of valu-
ation is used, an analysis and reconcili-
ation of the methods used to support
the appraiser’s estimate of value;

(g) A description of comparable sales,
including a description of all relevant
physical, legal, and economic factors
such as parties to the transaction,
source and method of financing, effect
of any favorable financing on sale
price, and verification by a party in-
volved in the transaction;

(h) An estimate of market value;
(i) The effective date of valuation,

date of appraisal, signature, and cer-
tification of the appraiser;

(j) A certification by the appraiser
signing the report to the following:

(1) The appraiser personally con-
tacted the property owner or des-
ignated representative and offered the
owner an opportunity to be present
during inspection of the property;

(2) The appraiser personally exam-
ined the subject property and all com-
parable sale properties relied upon in
the report;

(3) The appraiser has no present or
prospective interest in the appraised
property; and

(4) The appraiser has not, and will
not, receive compensation that was
contingent on the analysis, opinions,
or conclusions contained in the ap-
praisal report; and

(k) Copies of relevant written re-
ports, studies, or summary conclusions
prepared by others in association with
the appraisal assignment that were re-
lied upon by the appraiser to estimate
value, which may include but is not
limited to current title reports, min-
eral reports, or timber cruises prepared
by qualified specialists.

§ 2201.3–4 Appraisal review.
(a) Appraisal reports shall be re-

viewed by a qualified review appraiser
meeting the qualifications set forth in
§ 2201.3–1 of this part. Statements of
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value prepared by agency appraisers
are not subject to this review.

(b) The review appraiser shall deter-
mine whether the appraisal report:

(1) Is complete, logical, consistent,
and supported by a market analysis;

(2) Complies with the standards pre-
scribed in § 2201.3–3 of this part; and

(3) Reasonably estimates the prob-
able market value of the lands ap-
praised.

(c) The review appraiser shall prepare
a written review report, containing at
a minimum:

(1) A description of the review proc-
ess used;

(2) An explanation of the adequacy,
relevance, and reasonableness of the
data and methods used by the appraiser
to estimate value;

(3) The reviewing appraiser’s state-
ment of conclusions regarding the ap-
praiser’s estimate of market value; and

(4) A certification by the review ap-
praiser to the following:

(i) The review appraiser has no
present or prospective interest in the
property that is the subject of the re-
view report; and

(ii) The review appraiser has not, and
will not, receive compensation that
was contingent on the approval of the
appraisal report.

§ 2201.4 Bargaining; arbitration.
(a) Unless the parties to an exchange

agree in writing to suspend or modify
the deadlines contained in paragraphs
(a)(1) through (a)(4) of this section, the
parties shall adhere to the following
schedule:

(1) Within 180 days from the date of
receipt of the appraisal(s) for review
and approval by the authorized officer,
the parties to an exchange may agree
on the appraised values of the lands in-
volved in an exchange. If the parties
cannot agree on the appraised values,
they may agree to initiate a process of
bargaining or some other process to re-
solve the dispute over values. Bar-
gaining or any other process shall be
based on an objective analysis of the
valuation in the appraisal report(s) and
shall be a means of reconciling dif-
ferences in such reports. Bargaining or
another process to determine values
may involve one or more of the fol-
lowing actions:

(i) Submission of the disputed ap-
praisal(s) to another qualified ap-
praiser for review;

(ii) Request for additional appraisals;
(iii) Involvement of an impartial

third party to facilitate resolution of
the value disputes; or

(iv) Use of some other acceptable and
commonly recognized practice for re-
solving value disputes.
Any agreement based upon bargaining
shall be in writing and made part of
the administrative record of the ex-
change. Such agreement shall contain
a reference to all relevant appraisal in-
formation and state how the parties
reconciled or compromised appraisal
information to arrive at an agreement
based on market value.

(2) If within 180 days from the date of
receipt of the appraisal(s) for review
and approval by the authorized officer,
the parties to an exchange cannot
agree on values but wish to continue
with the land exchange, the ap-
praisal(s) may, at the option of either
party, be submitted to arbitration un-
less, in lieu of arbitration, the parties
have employed a process of bargaining
or some other process to determine val-
ues. If arbitration occurs, it shall be
conducted in accordance with the real
estate valuation arbitration rules of
the American Arbitration Association.
The Secretary or an official to whom
such authority has been delegated shall
appoint an arbitrator from a list pro-
vided by the American Arbitration As-
sociation.

(3) Within 30 days after completion of
arbitration, the parties involved in the
exchange shall determine whether to
proceed with the exchange, modify the
exchange to reflect the findings of the
arbitration or any other factors, or
withdraw from the exchange. A deci-
sion to withdraw from the exchange
may be made upon written notice by
either party at this time or at any
other time prior to entering into a
binding exchange agreement.

(4) If the parties agree to proceed
with an exchange after arbitration, the
values established by arbitration are
binding upon all parties for a period
not to exceed 2 years from the date of
the arbitration decision.

(b) Arbitration is limited to the dis-
puted valuation of the lands involved
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in a proposed exchange, and an arbitra-
tor’s award decision shall be limited to
the value estimate(s) of the contested
appraisal(s). An award decision shall
not include recommendations regard-
ing the terms of a proposed exchange,
nor shall an award decision infringe
upon the authority of the Secretary to
make all decisions regarding manage-
ment of Federal lands and to make
public interest determinations.

§ 2201.5 Exchanges at approximately
equal value.

(a) The authorized officer may ex-
change lands that are of approximately
equal value when it is determined that:

(1) The exchange is in the public in-
terest and the consummation of the
proposed exchange will be expedited;

(2) The value of the lands to be con-
veyed out of Federal ownership is not
more than $150,000 as based upon a
statement of value prepared by a quali-
fied appraiser and approved by the au-
thorized officer;

(3) The Federal and non-Federal
lands are substantially similar in loca-
tion, acreage, use, and physical at-
tributes; and

(4) There are no significant elements
of value requiring complex analysis.

(b) The authorized officer shall deter-
mine that the Federal and non-Federal
lands are approximately equal in value
and shall document how the determina-
tion was made.

§ 2201.6 Value equalization; cash
equalization waiver.

(a) To equalize the agreed upon val-
ues of the Federal and non-Federal
lands involved in an exchange, either
with or without adjustments of rel-
ative values as compensation for var-
ious costs, the parties to an exchange
may agree:

(1) To modify the exchange proposal
by adding or excluding lands; and/or

(2) To use cash equalization after
making all reasonable efforts to equal-
ize values by adding or excluding lands.

(b) The combined amount of any cash
equalization payment and/or the
amount of adjustments agreed to as
compensation for costs under § 2201.1–3
of this part may not exceed 25 percent
of the value of the Federal lands to be
conveyed.

(c) The parties may agree to waive a
cash equalization payment if the
amount to be waived does not exceed 3
percent of the value of the lands being
exchanged out of Federal ownership or
$15,000, whichever is less. This provi-
sion shall not be applied to exchanges
where the value differential is in excess
of $15,000.

(d) A cash equalization payment may
be waived only after the authorized of-
ficer determines in writing how the
waiver will expedite the exchange and
why the public interest will be better
served by the waiver.

§ 2201.7 Approval of exchanges.

§ 2201.7–1 Notice of decision.
(a) Upon completion of all environ-

mental analyses and appropriate docu-
mentation, appraisals, and all other
supporting studies and requirements to
determine if a proposed exchange is in
the public interest and in compliance
with applicable law and regulations,
the authorized officer shall decide
whether to approve an exchange pro-
posal.

(1) When a decision to approve or dis-
approve an exchange is made, the au-
thorized officer shall publish a notice
of the availability of the decision in
newspapers of general circulation. A
notice also may be published in the
FEDERAL REGISTER at the discretion of
the authorized officer. At a minimum,
the notice shall include:

(i) The date of decision;
(ii) A concise description of the deci-

sion;
(iii) The name and title of the decid-

ing official;
(iv) Directions for obtaining a copy of

the decision; and
(v) The date of the beginning of the

protest period.
(2) The authorized officer shall dis-

tribute notices to State and local gov-
ernmental subdivisions having author-
ity in the geographical area within
which the lands covered by the notice
are located pursuant to § 2200.0–6(m) of
this part, the non-Federal exchange
parties, authorized users of involved
Federal lands, the congressional dele-
gation, individuals who requested noti-
fication or filed written objections, and
others as appropriate.
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(b) For a period of 45 days after the
date of publication of a notice of the
availability of a decision to approve or
disapprove an exchange proposal, such
decision shall be subject to protest.

(c) A right of appeal from a protest
decision of the authorized officer may
be pursued in accordance with the ap-
plicable appeal procedures of 43 CFR
part 4.

§ 2201.7–2 Exchange agreement.

(a) The parties to a proposed ex-
change may enter into an exchange
agreement subsequent to a decision by
the authorized officer to approve the
exchange, pursuant to § 2201.7–1 of this
part. Such an agreement is required if
hazardous substances are present on
the non-Federal lands. An exchange
agreement shall contain the following:

(1) Identification of the parties, a de-
scription of the lands and interests to
be exchanged, identification of all re-
served and outstanding interests, the
amount of any necessary cash equali-
zation, and all other terms and condi-
tions necessary to complete the ex-
change;

(2) The terms regarding responsi-
bility for removal, indemnification
(‘‘hold harmless’’ agreement), or other
remedial actions concerning any haz-
ardous substances on the involved non-
Federal lands;

(3) A description of the goods and
services and their corresponding costs
for which the noncomplying party is
liable in the event of failure to perform
or to comply with the terms of the ex-
change agreement; and

(4) The agreed upon values of the in-
volved lands.

(b) An exchange agreement, as de-
scribed in paragraph (a) of this section,
is legally binding on all parties, subject
to the terms and conditions thereof,
provided:

(1) Acceptable title can be conveyed;
(2) No substantial loss or damage oc-

curs to either property from any cause;
(3) No undisclosed hazardous sub-

stances are found on the involved Fed-
eral or non-Federal lands prior to con-
veyance;

(4) In the event of a protest, or of an
appeal from a protest decision under 43
CFR part 4, a decision to approve an

exchange pursuant to § 2201.7–1 is
upheld; and

(5) The agreement is not terminated
by mutual consent or upon such terms
as may be provided in the agreement.

(c) Absent an executed legally bind-
ing exchange agreement, any action
taken by one or more of the parties, or
a failure of one or more of the parties
to take any action, prior to consumma-
tion of an exchange does not create any
legal obligation or right enforceable
against or enjoyed by any party.

§ 2201.8 Title standards.
(a) Title evidence. (1) Unless otherwise

specified by the Office of the Solicitor
of the Department of the Interior, evi-
dence of title for the non-Federal lands
being conveyed to the United States
shall be in conformance with the De-
partment of Justice regulations and
‘‘Standards for the Preparation of Title
Evidence in Land Acquisitions by the
United States’’ in effect at the time of
conveyance.

(2) The United States is not required
to furnish title evidence for the Fed-
eral lands being exchanged.

(b) Conveyance documents. (1) Unless
otherwise specified by the Office of the
Solicitor of the Department of the In-
terior, all conveyances to the United
States shall be prepared, executed, and
acknowledged in recordable form and
in accordance with the Department of
Justice regulations and ‘‘Standards for
the Preparation of Title Evidence in
Land Acquisition by the United
States’’ in effect at the time of convey-
ance.

(2) Conveyances of lands from the
United States shall be by patent, quit-
claim deed, or deed without express or
implied warranties, except as to haz-
ardous substances pursuant to § 2200.0–
6(j)(1) of this title.

(c) Title encumbrances—(1) Non-Federal
lands. (i) Title to the non-Federal lands
must be acceptable to the United
States. For example, encumbrances
such as taxes, judgment liens, mort-
gages, and other objections or title de-
fects shall be eliminated, released, or
waived in accordance with require-
ments of the preliminary title opinion
of the Office of the Solicitor of the De-
partment of the Interior or the Depart-
ment of Justice, as appropriate.
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(ii) The United States shall not ac-
cept lands in which there are reserved
or outstanding interests that would
interfere with the use and management
of land by the United States or would
otherwise be inconsistent with the au-
thority under which, or the purpose for
which, the lands are to be acquired. Re-
served interests of the non-Federal
landowner are subject to agreed upon
covenants or conditions included in the
conveyance documents.

(iii) Any personal property owned by
the non-Federal party that is not a
part of the exchange proposal should be
removed by the non-Federal party
prior to acceptance of title by the
United States, unless the authorized
officer and the non-Federal party to
the exchange previously agree upon a
specified period to remove the personal
property. If the personal property is
not removed prior to acceptance of
title or within the otherwise prescribed
time, it shall be deemed abandoned and
shall become vested in the United
States.

(iv) The exchange parties must reach
agreement on the arrangements for the
relocation of any tenants. Qualified
tenants occupying non-Federal lands
affected by a land exchange may be en-
titled to benefits under 49 CFR 24.2.
Unless otherwise provided by law or
regulation (49 CFR 24.101(a)(1)), reloca-
tion benefits are not applicable to
owner-occupants involved in exchanges
with the United States provided the
owner-occupants are notified in writing
that the non-Federal lands are being
acquired by the United States on a vol-
untary basis.

(2) Federal lands. If Federal lands pro-
posed for exchange are occupied under
grant, permit, easement, or non-min-
eral lease by a third party who is not a
party to the exchange, the third party
holder of such authorization and the
non-Federal party to the exchange may
reach agreement as to the disposition
of the existing use(s) authorized under
the terms of the grant, permit, ease-
ment, or lease. The non-Federal ex-
change party shall submit documented
proof of such agreement prior to
issuance of a decision to approve the
land exchange, as instructed by the au-
thorized officer. If an agreement can-
not be reached, the authorized officer

shall consider other alternatives to ac-
commodate the authorized use or shall
determine whether the public interest
will be best served by terminating such
use in accordance with the terms and
provisions of the instrument author-
izing the use.

§ 2201.9 Case closing.

(a) Title transfers. Unless otherwise
agreed, and notwithstanding the deci-
sion in United States v. Schurz, 102 U.S.
378 (1880), or any other law or ruling to
the contrary, title to both the non-Fed-
eral and Federal lands simultaneously
shall pass and be deemed accepted by
the United States and the non-Federal
landowner, respectively, when the doc-
uments of conveyance are recorded in
the county clerk’s or other local re-
corder’s office. Before recordation, all
instructions, requirements, and condi-
tions set forth by the United States
and the non-Federal landowner shall be
met. The requirements and conditions
necessary for recordation at a min-
imum will include the following, as ap-
propriate:

(1) The determination by the author-
ized officer that the United States will
receive possession, acceptable to it, of
such lands; and

(2) The issuance of title evidence as
of the date and time of recordation,
which conforms to the instructions and
requirements of the Office of the So-
licitor’s preliminary title opinion.

(b) Automatic segregation of lands.
Subject to valid existing rights, non-
Federal lands acquired through ex-
change by the United States automati-
cally shall be segregated from appro-
priation under the public land laws and
mineral laws until midnight of the 90th
day after acceptance of title by the
United States, and the public land
records shall be noted accordingly. Ex-
cept to the extent otherwise provided
by law, the lands shall be open to the
operation of the public land laws and
mineral laws at midnight 90 days after
the day title was accepted unless oth-
erwise segregated pursuant to part 2300
of this title.

(c) Notice to State and local govern-
ments. Following the transfer of title to
the Federal lands involved in an ex-
change, notice will be given to State
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and local officials as prescribed in
§ 2200.0–6(m) of this part.

Subpart 2203—Exchanges Involv-
ing Fee Federal Coal Deposits

SOURCE: 51 FR 12612, Apr. 14, 1986, unless
otherwise noted.

§ 2203.0–6 Policy.
When determining whether a fee ex-

change of the Federal coal deposits is
in the public interest, it is the policy of
the Department of the Interior to con-
sider whether the exchange will create
or maintain a situation inconsistent
with the Federal anti-trust laws. The
Bureau of Land Management, in mak-
ing the determination of public inter-
est, shall consider the advice of the At-
torney General of the United States
concerning whether the exchange will
create or maintain a situation incon-
sistent with the Federal antitrust laws.

§ 2203.0–9 Cross references.
The authorized officer shall imple-

ment a fee exchange of Federal coal de-
posits in compliance with the require-
ments of subparts 2200 and 2201 on this
title.

§ 2203.1 Opportunity for public com-
ment and public meeting on ex-
change proposal.

Upon acceptance of a proposal for a
fee exchange of Federal coal deposits,
the authorized officer shall publish and
distribute a notice of exchange pro-
posal as set forth in § 2201.2 of this
title.

[51 FR 12612, Apr. 1986, as amended at 58 FR
60926, Nov. 18, 1993]

§ 2203.2 Submission of information
concerning proposed exchange.

(a) Any person submitting a proposal
for a fee exchange of Federal coal de-
posits shall submit information con-
cerning the coal reserves presently
held in each geographic area involved
in the exchange along with a descrip-
tion of the reserves that would be
added or eliminated by the proposed
exchange. In addition, the person filing
a proposed exchange under this section
shall furnish any additional informa-
tion requested by the authorized officer

in connection with the consideration of
the antitrust consequences of the pro-
posed exchange.

(b) The authorized officer shall trans-
mit a copy of the information required
by paragraph (a) of this section to the
Attorney General upon its receipt.

(c) All non-proprietary information
submitted under paragraph (a) of this
section shall be made a part of the pub-
lic record on each proposed exchange.
With respect to proprietary informa-
tion submitted under paragraph (a) of
this section, only a description of the
type of information submitted shall be
included in the public record.

(d) Where the entity proposing a fee
coal exchange has previously sub-
mitted information, a reference to the
date of submission and to the serial
number of the record in which it is
filed, together with a statement of any
and all changes in holdings since the
date of the previous submission, shall
be accepted.

[51 FR 12612, Apr. 14, 1986, as amended 58 FR
60926, Nov. 18, 1993]

§ 2203.3 Public meeting.

Upon completion of an environ-
mental analysis, but prior to the
issuance of a notice of decision, the au-
thorized officer shall publish a notice
in the FEDERAL REGISTER setting a
time and place where a public meeting
will be held to receive public comment
on the public interest factors of the
proposed exchange. Such notice shall
be distributed in accordance with
§ 2201.7–1 of this title. The public meet-
ing shall:

(a) Follow procedures established by
the authorized officer, which shall be
announced prior to the meeting; and

(b) Be recorded and a transcript pre-
pared, with the transcript and all writ-
ten submissions being made a part of
the public record of the proposed ex-
change.

[51 FR 12612, Apr. 14, 1986, as amended at 58
FR 60926, Nov. 18, 1993]

§ 2203.4 Consultation with the Attor-
ney General.

(a) The authorized officer shall, at
the conclusion of the comment period
and public meeting provided for in
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§ 2203.3 of this title, forward to the At-
torney General copies of the comments
received in response to the request for
public comments and the transcript
and copies of the written comments re-
ceived at the public meeting.

(b) The authorized officer shall allow
the Attorney General 90 days within
which the Attorney General may ad-
vise, in writing, on the anti-trust con-
sequences of the proposed exchange.

(c) If the Attorney General requests
additional information concerning the
proposed exchange, the authorized offi-
cer shall request, in writing, such in-
formation from the person proposing
the exchange, allowing a maximum pe-
riod of 30 days for the submission of
the requested information. The 90-day
period provided in paragraph (b) of this
section shall be extended for the period
required to obtain and submit the re-
quested information, or 30 days, which-
ever is sooner.

(d) If the Attorney General notifies
the authorized officer, in writing, that
additional time is needed to review the
anti-trust consequences of the proposed
exchange, the time provided in para-
graph (b) of this section, including any
additional time provided under para-
graph (c) of this section, shall be ex-
tended for the period requested by the
Attorney General. If the Attorney Gen-
eral has not responded to the request
for anti-trust review within the time
granted for such review, including any
extensions thereof, the authorized offi-
cer may proceed with the exchange
without the advice of the Attorney
General.

§ 2203.5 Action on advice of the Attor-
ney General.

(a) The authorized officer shall make
any advice received from the Attorney
General a part of the public record on
the proposed exchange.

(b) Except as provided in § 2203.4(d) of
this title, the authorized officer shall
not make a final decision on the pro-
posed exchange and whether it is in the
public interest until the advice of the
Attorney General has been considered.
The authorized officer shall, in the
record of decision on the proposed ex-
change, discuss the consideration given
any advice received from the Attorney
General in reaching the final decision
on the proposed exchange.

Group 2300—Withdrawals

PART 2300—LAND WITHDRAWALS

Subpart 2300—Withdrawals, General

Sec.
2300.0–1 Purpose.
2300.0–3 Authority.
2300.0–5 Definitions.

Subpart 2310—Withdrawals, General:
Procedure

2310.1 Procedures: General.
2310.1–1 Preapplication consultation.
2310.1–2 Submission of applications.
2310.1–3 Submission of withdrawal petitions.
2310.1–4 Cancellation of withdrawal applica-

tions or withdrawal proposals and denial
of applications.

2310.2 Segregative effect of withdrawal ap-
plications or withdrawal proposals.

2310.2–1 Termination of segregative effect of
withdrawal applications or withdrawal
proposals.

2310.3 Action on withdrawal applications
and withdrawal proposals, except for
emergency withdrawals.

2310.3–1 Publication and public meeting re-
quirements.

2310.3–2 Development and processing of the
case file for submission to the Secretary.

2310.3–3 Action by the Secretary: Public
land orders and notices of denial.

2310.3–4 Duration of withdrawals.
2310.3–5 Compensation for improvements.
2310.3–6 Transfer of jurisdiction.
2310.4 Review and extensions of with-

drawals.
2310.5 Special action on emergency with-

drawals.

Subpart 2320—Federal Energy Regulatory
Commission Withdrawals

2320.0–3 Authority.
2320.1 Lands considered withdrawn or clas-

sified for power purposes.
2320.2 General determinations under the

Federal Power Act.
2320.3 Applications for restoration.

AUTHORITY: 43 U.S.C. 1201; 43 U.S.C. 1740;
E.O. 10355 (17 FR 4831, 4833).

SOURCE: 46 FR 5796, Jan. 19, 1981, unless
otherwise noted.

Subpart 2300—Withdrawals,
General

§ 2300.0–1 Purpose.
(a) These regulations set forth proce-

dures implementing the Secretary of
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the Interior’s authority to process Fed-
eral land withdrawal applications and,
where appropriate, to make, modify or
extend Federal land withdrawals. Pro-
cedures for making emergency with-
drawals are also included.

(b) The regulations do not apply to
withdrawals that are made by the Sec-
retary of the Interior pursuant to an
act of Congress which directs the
issuance of an order by the Secretary.
Likewise, procedures applicable to
withdrawals authorized under the Sur-
face Mining Control and Reclamation
Act of 1977 (30 U.S.C. 1272(b); 1281), and
procedures relating to the Secretary’s
authority to establish Indian reserva-
tions or to add lands to the reserva-
tions pursuant to special legislation or
in accordance with section 7 of the Act
of June 18, 1934 (25 U.S.C. 467), as sup-
plemented by section 1 of the Act of
May 1, 1936 (25 U.S.C. 473a), are not in-
cluded in these regulations.

(c) General procedures relating to the
processing of revocation of withdrawals
and relating to the relinquishment of
reserved Federal land areas are not in-
cluded in this part.

§ 2300.0–3 Authority.
(a)(1) Section 204 of the Federal Land

Policy and Management Act of 1976 (43
U.S.C. 1714) gives the Secretary of the
Interior general authority to make,
modify, extend or revoke withdrawals,
but only in accordance with the provi-
sions and limitations of that section.
Among other limitations, the Federal
Land Policy and Management Act of
1976 provides that the Secretary of the
Interior does not have authority to:

(i) Make, modify or revoke any with-
drawal created by an Act of Congress;

(ii) Make a withdrawal which can be
made only by an Act of Congress;

(iii) Modify or revoke any withdrawal
creating national monuments under
the Act of June 8, 1906 (16 U.S.C. 431–
433), sometimes referred to as the An-
tiquities Act;

(iv) Modify or revoke any withdrawal
which added lands to the National
Wildlife Refuge System prior to Octo-
ber 21, 1976, the date of approval of the
Federal Land Policy and Management
Act of 1976 or which thereafter adds
lands to that System under the terms
of that Act. In this connection, nothing

in the Federal Land Policy and Man-
agement Act of 1976 is intended to mod-
ify or change any provision of the Act
of February 27, 1976 (16 U.S.C. 668
dd(a)).

(2) Executive Order 10355 of May 26,
1952 (17 FR 4831), confers on the Sec-
retary of the Interior all of the dele-
gable authority of the President to
make, modify and revoke withdrawals
and reservations with respect to lands
of the public domain and other lands
owned and controlled by the United
States in the continental United States
or Alaska.

(3) The Act of February 28, 1958 (43
U.S.C. 155–158), sometimes referred to
as the Engle Act, places on the Sec-
retary of the Interior the responsibility
to process Department of Defense ap-
plications for national defense with-
drawals, reservations or restrictions
aggregating 5,000 acres or more for any
one project or facility. These with-
drawals, reservations or restrictions
may only be made by an act of Con-
gress, except in time of war or national
emergency declared by the President or
the Congress and except as otherwise
expressly provided in the Act of Feb-
ruary 28, 1958.

(4) Section 302(b) of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1732(b)) authorizes the Secretary
of the Interior to regulate the manage-
ment of the public lands as defined in
the Act through instruments, such as
memorandum of understanding, which
the Secretary deems appropriate.

(5) Section 1326(a) of the Alaska Na-
tional Interest Lands Conservation Act
(Pub. L. 96–487), authorizes the Presi-
dent and the Secretary to make with-
drawals exceeding 5,000 acres, in the
aggregate, in the State of Alaska sub-
ject to the provisions that such with-
drawals shall not become effective
until notice is provided in the FEDERAL
REGISTER and to both Houses of the
Congress and such withdrawals shall
terminate unless Congress passes a
Joint Resolution of approval within
one year after the notice of withdrawal
has been submitted to the Congress.

(b) The following references do not
afford either withdrawal application
processing or withdrawal authority but
are provided as background informa-
tion.
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(1) Executive Order 6910 of November
26, 1934, and E.O. 6964 of February 5,
1935, as modified, withdrew sizable por-
tions of the public lands for classifica-
tion and conservation. These lands and
the grazing districts estalished under
the Taylor Grazing Act of 1934, as
amended, are subject to the classifica-
tion and opening procedures of section
7 of the Taylor Grazing Act of June 28,
1934, as amended (43 U.S.C. 315f); how-
ever, they are not closed to the oper-
ation of the mining or mineral leasing
laws unless separately withdrawn or
reserved, classified for retention from
disposal, or precluded from mineral
leasing or mining location under other
authority.

(2) The Classification and Multiple
Use Act of September 19, 1964 (43 U.S.C.
1411–1418), authorized the Secretary of
the Interior through the Bureau of
Land Management for retention or dis-
posal under Federal ownership and
management. Numerous classification
decisions based upon this statutory au-
thority were made by the Secretary of
the Interior. For the effect of these
classification with regard to the dis-
posal and leasing laws of the United
States, see subparts 2440 and 2461 of
this title.

(3) Section 202 of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1712) provides for land use plan-
ning and resultant management deci-
sions which may operate to totally
eliminate a particular land use, includ-
ing one or more principal or major uses,
as defined in the Act. Withdrawals
made pursuant to section 204 of the
Federal Land Policy and Management
Act of 1976 may be used in appropriate
cases, to carry out management deci-
sions, except that public lands, as de-
fined in the Act, can be removed from
or restored to the operation of the Min-
ing Law of 1872, as amended, or trans-
ferred to another department, agency
or office, only by withdrawal action
pursuant to section 204 of the Federal
Land Policy and Management Act of
1976 or other action pursuant to appli-
cable law.

(4) The first proviso of section 302(b)
of the Federal Land Policy and Man-
agement Act of 1976 (43 U.S.C. 1732(b))
provides, in part, that unless otherwise
provided for by law, the Secretary of

the Interior may permit Federal de-
partments and agencies to use, occupy
and develop public lands only through
rights-of-way under section 507 of the
Act (43 U.S.C. 1767); withdrawals under
section 204 of the Act (43 U.S.C. 1714);
and, where the proposed use and devel-
opment are similar or closely related
to the programs of the Secretary for
the public lands involved, cooperative
agreements under section 307(b) of the
Act (43 U.S.C. 1737(b)).

(5) Section 701(c) of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1701 note) provides that all with-
drawals, reservations, classifications
and designations in effect on October
21, 1976, the effective date of the Act,
shall remain in full force and effect
until modified under the provisions of
the Act or other applicable law.

§ 2300.0–5 Definitions.

As used in this part, the term:
(a) Secretary means the Secretary of

the Interior or a secretarial officer sub-
ordinate to the Secretary who has been
appointed by the President by and with
the advice and consent of the Senate
and to whom has been delegated the
authority of the Secretary to perform
the duties described in this part to be
performed by the Secretary.

(b) Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment to whom has been delegated the
authority to perform the duties de-
scribed in this part to be performed by
the authorized officer.

(c) Act means the Federal Land Pol-
icy and Management Act of 1976, as
amended (43 U.S.C. 1701 et seq.), unless
otherwise specified.

(d) Lands includes both upland and
submerged land areas and any right or
interest in such areas. To the extent
provided in section 1 of the Act of Feb-
ruary 28, 1958 (43 U.S.C. 155), the term
also includes offshore waters.

(e) Cultural resources means those
fragile and nonrenewable physical re-
mains of human activity found in dis-
tricts, sites, structures, burial mounds,
petroglyphs, artifacts, objects, ruins,
works of art, architecture or natural
settings or features which were impor-
tant to prehistoric, historic or other
land and resource use events.

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00077 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



78

43 CFR Ch. II (10–1–99 Edition)§ 2310.1

(f) Archeological areas/resources means
sites or areas containing important
evidence or the physical remains of
former but now extinct cultural
groups, their skeletons, settlements,
implements, artifacts, monuments and
inscriptions.

(g) Resource use means a land use
having as its primary objective the
preservation, conservation, enhance-
ment or development of:

(1) Any renewable or nonrenewable
natural resource indigenous to a par-
ticular land area, including, but not
limited to, mineral, timber, forage,
water, fish or wildlife resources, or

(2) Any resource value associated
with a particular land area, including,
but not limited to, watershed, power,
scenic, wilderness, clean air or rec-
reational values. The term does not in-
clude military or other governmental
activities requiring land sites only as
an incidental means to achieving an
end not related primarily to the preser-
vation, conservation, enhancement or
development of natural resources or re-
source values indigenous to or associ-
ated with a particular land area.

(h) Withdrawal means withholding an
area of Federal land from settlement,
sale, location, or entry under some or
all of the general land laws, for the
purpose of limiting activites under
those laws in order to maintain other
public values in the area or reserving
the area for a particular public purpose
or program; or transferring jurisdiction
over an area of Federal land, other
than property governed by the Federal
Property and Administrative Services
Act (40 U.S.C. 472), from one depart-
ment, bureau or agency to another de-
partment, bureau or agency.

(i) Department means a unit of the
Executive branch of the Federal Gov-
ernment which is headed by a member
of the President’s Cabinet.

(j) Agency means a unit of the Execu-
tive branch of the Federal Government
which is not within a Department.

(k) Office means an office or bureau
of the Department of the Interior.

(l) Applicant means any Federal de-
partment, agency or office.

(m) Segregation means the removal
for a limited period, subject to valid
existing rights, of a specified area of
the public lands from the operation of

the public land laws, including the
mining laws, pursuant to the exercise
by the Secretary of regulatory author-
ity to allow for the orderly administra-
tion of the public lands.

(n) Legal description means a written
land description based upon either an
approved and filed Federal land survey
executed as a part of the United States
Public Land Survey System or, where
specifically authorized under Federal
law, upon a protraction diagram. In the
absence of the foregoing, the term
means a written description, approved
by the authorized officer, which defines
the exterior boundaries of a tract of
land by reference to a metes and
bounds survey or natural or other
monuments.

(o) Modify or modification does not in-
clude, for the purposes of section 204 of
the Act (43 U.S.C. 1714), the addition of
lands to an existing withdrawal or the
partial revocation of a withdrawal.

(p) Withdrawal petition means a re-
quest, originated within the Depart-
ment of the Interior and submitted to
the Secretary, to file an application for
withdrawal.

(q) Withdrawal proposal means a with-
drawal petition approved by the Sec-
retary.

Subpart 2310—Withdrawals,
General: Procedure

§ 2310.1 Procedures: General.

(a) The basic steps leading up to the
making, modification or extension of a
withdrawal, except emergency with-
drawals, are:

(1) Preapplication consultation;
(2) Obtaining Secretarial approval of

a withdrawal petition in appropriate
cases;

(3) Submission for filing of an appli-
cation for a requested withdrawal ac-
tion;

(4) Publication in the FEDERAL REG-
ISTER of a notice stating that a with-
drawal proposal has been made or that
an application has been submitted for
filing.

(5) Negotiations between the appli-
cant and the authorized officer as well
as the accomplishment of investiga-
tions, studies and analyses which may
be required to process an application.
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(6) Preparation of the case file to be
considered by the Secretary, including
the authorized officer’s findings and
recommendations;

(7) Transmittal of the case file to the
Director, Bureau of Land Management,
for the Director’s review and decision
regarding the findings and rec-
ommendations of the authorized offi-
cer;

(8) Transmittal of the case file to the
Secretary.

(9) Publication of a public land order
or a notice of denial signed by the Sec-
retary. If the application seeks a na-
tional defense withdrawal that may
only be made by an Act of Congress,
the Secretary will transmit to the Con-
gress proposed legislation along with
the Secretary’s recommendations, and
documentation relating thereto.

§ 2310.1–1 Preapplication consultation.
A potential applicant should contact

the appropriate State office of the Bu-
reau of Land Management well in ad-
vance of the anticipated submission
date of an application. Early consulta-
tion can familiarize the potential ap-
plicant with the responsibilities of an
applicant, the authorized officer and
the Secretary. Early consultation also
will assist in determining the need for
a withdrawal, taking possible alter-
natives into account, increase the like-
lihood that the applicant’s needs will
be considered in ongoing land use plan-
ning, assist in determining the extent
to which any public lands that may be
involved would have to be segregated if
an application is submitted; and result
in preliminary determinations regard-
ing the scheduling of various investiga-
tions, studies, analyses, public meet-
ings and negotiations that may be re-
quired for a withdrawal. Studies and
analyses should be programmed to en-
sure their completion in sufficient
time to allow the Secretary or the Con-
gress adequate time to act on the ap-
plication before the expiration of the
segregation period.

§ 2310.1–2 Submission of applications.
(a) Applications for the making,

modification or extension of a with-
drawal shall be submitted for filing, in
duplicate, in the proper Bureau of Land
Management office, as set forth in

§ 1821.2–1 of this title, except for emer-
gency withdrawal requests and applica-
tions that are classified for national se-
curity reasons. Requests for emergency
withdrawals and applications that are
classified for national security reasons
shall be submitted, in duplicate, in the
Office of the Secretary, Department of
the Interior, Washington, D.C. 20240.

(b) Before the authorized officer can
take action on a withdrawal proposal,
a withdrawal application in support
thereof shall be submitted. The appli-
cation may be submitted simulta-
neously with the making of a with-
drawal proposal, in which case only the
notice required by § 2310.3–1(a) of this
title, referencing both the application
and the withdrawal proposal, shall be
published.

(c) No specific form is required, but,
except as otherwise provided in § 2310.3–
6(b) of this title, the application shall
contain at least the following informa-
tion:

(1) The name and address of the ap-
plicant. Where the organization intend-
ing to use the lands is different from
the applicant, the name and address of
such using agency shall also be in-
cluded.

(2) If the applicant is a department or
agency other than the Department of
the Interior or an office thereof, a
statement of the delegation or delega-
tions of authority of the official acting
on behalf of the department or agency
submitting the application, substan-
tiating that the official is empowered
to act on behalf of the head of the de-
partment or agency in connection with
all matters pertaining to the applica-
tion.

(3) If the lands which are subject to
an application are wholly or partially
under the administration of any de-
partment or agency other than the De-
partment of the Interior, the Secretary
shall make or modify a withdrawal
only with the consent of the head of
the department or agency concerned,
except in the case of an emergency
withdrawal. In such case, a copy of the
written consent shall accompany the
application. The requirements of sec-
tion (e) of E.O. 10355 (17 FR 4831), shall
be complied with in those instances
where the Order applies.
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(4) The type of withdrawal action
that is being requested (See § 2300.0–5(h)
of this title) and whether the applica-
tion pertains to the making, extension
or modification of a withdrawal.

(5) A description of the lands in-
volved in the application, which shall
consist of the following:

(i) A legal description of the entire
land area that falls within the exterior
boundaries of the affected area and the
total acreage of such lands;

(ii) A legal description of the lands,
Federal or otherwise, within the exte-
rior boundaries that are to be excepted
from the requested action, and after
deducting the total acreage of all the
excepted lands, the net remaining acre-
age of all Federal lands (as well as all
non-Federal lands which, if they should
be returned to or should pass to Fed-
eral ownership, would become subject
to the withdrawal) within the exterior
boundaries of the affected land areas;

(iii) In the case of a national defense
withdrawal which can only be made by
an Act of Congress, sections 3(2) and
3(3) of the Act of February 28, 1958 (43
U.S.C. 157 (2), (3)) shall be complied
with in lieu of paragraphs (c)(5) (i) and
(ii) of this section.

(6) If the application is for a with-
drawal that would overlap, or that
would add lands to one or more exist-
ing withdrawals, the application shall
also contain:

(i) An identification of each of the
existing withdrawals, including the
project name, if any, the date of the
withdrawal order, the number and type
of order, if known, or, in lieu of the
foregoing, a copy of the order;

(ii) As to each existing withdrawal
that would be overlapped by the re-
quested withdrawal, the total area and
a legal description of the area that
would be overlapped; and

(iii) The total acreage, Federal or
otherwise, that would be added to the
existing withdrawal, if the new applica-
tion is allowed.

(7) The public purpose or statutory
program for which the lands would be
withdrawn. If the purpose or program
for which the lands would be with-
drawn is classified for national secu-
rity reasons, a statement to that effect
shall be included; but, if at all possible,
a general description of the use to

which the lands would be devoted, if
the requested withdrawal is allowed,
should be included. In the case of appli-
cations that are not classified for na-
tional security reasons, an analysis of
the manner in which the lands as well
as their natural resources and resource
values would be used to implement the
purpose or program shall be provided.

(8) The extent to which the lands em-
braced in the application are requested
to be withheld from settlement, sale,
location or entry under the public land
laws, including the mining laws, to-
gether with the extent to which, and
the time during which, the lands in-
volved in the application would be tem-
porarily segregated in accordance with
§ 2310.2 of this subpart.

(9) The type of temporary land use
that, at the discretion of the author-
ized officer, may be permitted or al-
lowed during the segregation period, in
accordance with § 2310.2 of this subpart.

(10) An analysis and explanation of
why neither a right-of-way under sec-
tion 507 of the Act (43 U.S.C. 1767), nor
a cooperative agreement under sec-
tions 302(b) (43 U.S.C. 1732(b)) and 307(b)
(43 U.S.C. 1737(b)) of the act would ade-
quately provide for the proposed use.

(11) The duration of the withdrawal,
with a statement in justification there-
of (see § 2310.3–4 of this title). Where an
extension of an existing withdrawal is
requested, its duration may not exceed
the duration of the existing with-
drawal.

(12) A statement as to whether any
suitable alternative sites are available
for the proposed use or for uses which
the requested withdrawal action would
displace. The statement shall include a
study comparing the projected costs of
obtaining each alternative site in suit-
able condition for the intended use, as
well as the projected costs of obtaining
and developing each alternative site
for uses that the requested withdrawal
action would displace.

(13) A statement as to whether water
will or will not be needed to fulfill the
purpose of the requested withdrawal
action.

(14) The place where records relating
to the application can be examined by
interested persons.
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(d) Except in the case of an emer-
gency withdrawal, if the preceding ap-
plication requirements have not been
met, or if an application seeks an ac-
tion that is not within the scope of the
Secretary’s authority, the application
may be rejected by the authorized offi-
cer as a defective application.

§ 2310.1–3 Submission of withdrawal
petitions.

(a) Withdrawal petitions shall be sub-
mitted to the Director, Bureau of Land
Management, for transmittal to the
Secretary.

(b) No specific form is required, but
the petition shall contain at least the
following information:

(1) The office originating the peti-
tion;

(2) The type and purpose of the pro-
posed withdrawal action (See § 2300.0–
5(h) of this title) and whether the peti-
tion pertains to the making, extension
or modification of a withdrawal;

(3) A legal description of the entire
land area that falls within the exterior
boundaries affected by the petition, to-
gether with the total acreage of such
lands, and a map of the area;

(4) The extent to which and the time
during which any public lands that
may be involved in the petition would
be temporarily segregated and the tem-
porary land uses that may be per-
mitted during the segregation period,
in accordance with § 2310.2 of this title;
and

(5) A preliminary identification of
the mineral resources in the area.

(c) Except in the case of petitions
seeking emergency withdrawals, if a
petition is submitted simultaneously
with a withdrawal application, the in-
formation requirements pertaining to
withdrawal applications (See § 2310.1–2
of this title), shall supersede the re-
quirements of this section.

(d) If a petition seeks an emergency
withdrawal under the provisions of sec-
tion 204(e) of the act, the petition shall
be filed simultaneously with an appli-
cation for withdrawal. In such in-
stances, the petition/application shall
provide as much of the information re-
quired by §§ 2310.1–2(c) and 2310.3–2(b) of
this title as is available to the peti-
tioner when the petition is submitted.

(e) Upon the approval by the Sec-
retary of a petition for withdrawal, the
petition shall be considered as a Secre-
tarial proposal for withdrawal, and no-
tice of the withdrawal proposal shall be
published immediately in the FEDERAL
REGISTER in accordance with § 2310.3–
1(a) of this title. If a petition which
seeks an emergency withdrawal is ap-
proved by the Secretary, the publica-
tion and notice provisions pertaining
to emergency withdrawals shall be ap-
plicable. (See § 2310.5 of this title.)

§ 2310.1–4 Cancellation of withdrawal
applications or withdrawal pro-
posals and denial of applications.

(a) Withdrawal or extension applica-
tions and proposals shall be amended
promptly to cancel the application or
proposal, in whole or in part, with re-
spect to any lands which the applicant,
in the case of applications, or the of-
fice, in the case of proposals, deter-
mines are no longer needed in connec-
tion with a requested or proposed ac-
tion. The filing of a cancellation notice
in each such case shall result in the
termination of the segregation of the
public lands that are to be eliminated
from the withdrawal application or
withdrawal proposal. (See § 2310.2–1 of
this title)

(b) The Secretary may deny an appli-
cation if the costs (as defined in sec-
tion 304(b) of the Act (43 U.S.C. 1734(b))
estimated to be incurred by the De-
partment of the Interior would, in the
judgment of the Secretary, be exces-
sive in relation to available funds ap-
propriated for processing applications
requesting a discretionary withdrawal,
or a modification or extension of a
withdrawal.

§ 2310.2 Segregative effect of with-
drawal applications or withdrawal
proposals.

The following provisions apply only
to applications or proposals to with-
draw lands and not to applications or
proposals seeking to modify or extend
withdrawals.

(a) Withdrawal applications or with-
drawal proposals submitted on or after
October 21, 1976. Within 30 days of the
submission for filing of a withdrawal
application, or whenever a withdrawal
proposal is made, a notice stating that
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the application has been submitted or
that the proposal has been made, shall
be published in the FEDERAL REGISTER
by the authorized officer. Publication
of the notice in the FEDERAL REGISTER
shall segregate the lands described in
the application or proposal from settle-
ment, sale, location or entry under the
public land laws, including the mining
laws, to the extent specified in the no-
tice, for 2 years from the date of publi-
cation of the notice unless the segrega-
tive effect is terminated sooner in ac-
cordance with the provisions of this
part. The notices published pursuant to
the provisions of this section shall be
the same notices required by § 2310.3–1
of this title. Publication of a notice of
a withdrawal application that is based
on a prior withdrawal proposal, notice
of which was published in the FEDERAL
REGISTER, shall not operate to extend
the segregation period which com-
menced upon the publication of the
prior withdrawal proposal.

(b) Withdrawal applications submitted
before October 21, 1976. The public lands
described in a withdrawal application
filed before October 21, 1976, shall re-
main segregated through October 20,
1991, from settlement, sale, location or
entry under the public land laws, in-
cluding the mining laws, to the extent
specified in the FEDERAL REGISTER no-
tice or notices that pertain to the ap-
plication, unless the segregative effect
of the application is terminated sooner
in accordance with other provisions of
this part. Any amendment made on or
after October 21, 1976, of a withdrawal
application submitted before October
21, 1976, for the purpose of adding Fed-
eral lands to the lands described in a
previous application, shall require the
publication in the FEDERAL REGISTER,
within 30 days of receipt of the amend-
ed application, of a notice of the
amendment of the withdrawal applica-
tion. All of the lands described in the
amended application which includes
those lands described in the original
application shall be segregated for 2
years from the date of publication of
the notice of the amended application
in the FEDERAL REGISTER.

(c) Applications for licenses, permits,
cooperative agreements or other dis-
cretionary land use authorizations of a
temporary nature that are filed on or

after October 21, 1976, regarding lands
involved in a withdrawal application or
a withdrawal proposal and that are
listed in the notices required by
§ 2310.3–2 of this title as permissible
during the segregation period, may be
approved by the authorized officer
while the lands remain segregated.

(d) Except as provided in paragraph
(c) of this section, applications for the
use of lands involved in a withdrawal
application or a withdrawal proposal,
the allowance of which is discre-
tionary, shall be denied.

(e) The temporary segregation of
lands in connection with a withdrawal
application or a withdrawal proposal
shall not affect in any respect Federal
agency administrative jurisdiction of
the lands, and the segregation shall not
have the effect of authorizing or per-
mitting any use of the lands by the ap-
plicant or using agency.

§ 2310.2–1 Termination of the segrega-
tive effect of withdrawal applica-
tions or withdrawal proposals.

(a) The publication in the FEDERAL
REGISTER of an order allowing a with-
drawal application, in whole or in part,
shall terminate the segregative effect
of the application as to those lands
withdrawn by the order.

(b) The denial of a withdrawal appli-
cation, in whole or in part, shall result
in the termination of the segregative
effect of the application or proposal as
to those lands where the withdrawal is
disallowed. Within 30 days following
the decision to disallow the application
or proposal, in whole or in part, the au-
thorized officer shall publish a notice
in the FEDERAL REGISTER specifying
the reasons for the denial and the date
that the segregative period terminated.
The termination date of the segrega-
tion period shall be noted promptly on
the public land status records on or be-
fore the termination date.

(c) The cancellation, in whole or in
part, of a withdrawal application or a
withdrawal proposal shall result in the
termination of the segregative effect of
the application or proposal, as to those
lands deleted from the application or
proposal. The authorized officer shall
publish a notice in the FEDERAL REG-
ISTER, within 30 days following the date
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of receipt of the cancellation, speci-
fying the date that the segregation ter-
minated. The termination date of the
segregation shall be noted promptly on
the public land status records. If the
cancellation applies to only a portion
of the public lands that are described
in the withdrawal application or with-
drawal proposal, then the lands that
are not affected by the cancellation
shall remain segregated.

(d) The segregative effect resulting
from the publication on or after Octo-
ber 21, 1976, of a FEDERAL REGISTER no-
tice of the submission of a withdrawal
application or the making of a with-
drawal proposal shall terminate 2 years
after the publication date of the FED-
ERAL REGISTER notice unless the seg-
regation is terminated sooner by other
provisions of this section. A notice
specifying the date and time of termi-
nation shall be published in the FED-
ERAL REGISTER by the authorized offi-
cer 30 days in advance of the termi-
nation date. The public land status
records shall be noted as to the termi-
nation date of the segregation period
on or before the termination date.
Such a termination shall not affect the
processing of the withdrawal applica-
tion.

(e) The segregative effect resulting
from the submission of a withdrawal
application or withdrawal proposal be-
fore October 21, 1976, shall terminate
on October 20, 1991, unless the segrega-
tion is terminated sooner by other pro-
visions of this part. A notice specifying
the date and time of termination shall
be published in the FEDERAL REGISTER
by the authorized officer 30 days in ad-
vance of October 20, 1991. The public
land status records shall be noted as to
the termination date of the segregation
period on or before October 20, 1991.

§ 2310.3 Action on withdrawal applica-
tions and withdrawal proposals, ex-
cept for emergency withdrawals.

§ 2310.3–1 Publication and public
meeting requirements.

(a) When a withdrawal proposal is
made, a notice to that effect shall be
published immediately in the FEDERAL
REGISTER. The notice shall contain the
information required by § 2310.1–3 of
this title. In the event a withdrawal pe-
tition, which subsequently becomes a

withdrawal proposal, is submitted si-
multaneously with a withdrawal appli-
cation, the information requirements
for notices pertaining to withdrawal
applications (See paragraph (b) of this
section) shall supersede the informa-
tion requirements of this paragraph.
However, in such instances, the notice
required by paragraph (b) of this sec-
tion shall be published immediately
without regard to the 30-day period al-
lowed for the filing for publication in
the FEDERAL REGISTER of withdrawal
application notices.

(b)(1) Except for emergency with-
drawals and except as otherwise pro-
vided in paragraph (a) of this section,
within 30 days of the submission for fil-
ing of a withdrawal, extension or modi-
fication application, the authorized of-
ficer shall publish in the FEDERAL REG-
ISTER a notice to that effect. The au-
thorized officer also shall publish the
same notice in at least one newspaper
having a general circulation in the vi-
cinity of the lands involved and, with
the cooperation and assistance of the
applicant, when appropriate, shall pro-
vide sufficient publicity to inform the
interested public of the requested ac-
tion.

(2) The notice shall contain, in sum-
mary form, the information required
by § 2310.1–2 of this title, except that
the authorized officer may exclude the
information required by § 2310.1–2(c)(2)
of this title, and as much of the de-
scriptive information required by
§ 2310.1–2(c) (5) and (6) of this title as
the authorized officer considers appro-
priate. The notice shall:

(i) Provide a legal description of the
lands affected by the application, to-
gether with the total acreage of such
lands;

(ii) Specify the extent to which and
the time during which any lands that
may be involved may be segregated in
accordance with § 2310.2 of this title;

(iii) Identify the temporary land uses
that may be permitted or allowed dur-
ing the segregation period as provided
for in § 2310.2(c) of this title;

(iv) Provide for a suitable period of at
least 90 days after publication of the
notice, for public comment on the re-
quested action;

(v) Solicit written comments from
the public as to the requested action
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and provide for one or more public
meetings in relation to requested ac-
tions involving 5,000 or more acres in
the aggregate and, as to requested ac-
tions involving less than 5,000 acres, so-
licit and evaluate the written com-
ments of the public as to the requested
action and as to the need for public
meetings;

(vi) State, in the case of a national
defense withdrawal which can only be
made by an Act of Congress, that if the
withdrawal is to be made, it will be
made by an Act of Congress;

(vii) Provide the address of the Bu-
reau of Land Management office in
which the application and the case file
pertaining to it are available for public
inspection and to which the written
comments of the public should be sent;

(viii) State that the application will
be processed in accordance with the
regulations set forth in part 2300 of this
title;

(ix) Reference, if appropriate, the
FEDERAL REGISTER in which the notice
of a withdrawal proposal, if any, per-
taining to the application was pub-
lished previously;

(x) Provide such additional informa-
tion as the authorized officer deems
necessary or appropriate.

(c)(1) In determining whether a pub-
lic meeting will be held on applications
involving less than 5,000 acres of land,
the authorized officer shall consider
whether or not:

(i) A large number of persons have
expressed objections to or suggestions
regarding the requested action;

(ii) The objections or suggestions ex-
pressed appear to have merit without
regard to the number of persons re-
sponding;

(iii) A public meeting can effectively
develop information which would oth-
erwise be difficult or costly to accumu-
late;

(iv) The requested action, because of
the amount of acreage involved, the lo-
cation of the affected lands or other
relevant factors, would have an impor-
tant effect on the public, as for exam-
ple, the national or regional economy;

(v) There is an appreciable public in-
terest in the lands or their use, as indi-
cated by the records of the Bureau of
Land Management;

(vi) There is prevailing public opin-
ion in the area that favors public meet-
ings or shows particular concern over
withdrawal actions; and

(vii) The applicant has requested a
public meeting.

(2) A public meeting, whether re-
quired or determined by the authorized
officer to be necessary, shall be held at
a time and place convenient to the in-
terested public, the applicant and the
authorized officer. A notice stating the
time and place of the meeting, shall be
published in the FEDERAL REGISTER
and in at least one newspaper having a
general circulation in the vicinity of
lands involved in the requested action,
at least 30 days before the scheduled
date of the meeting.

§ 2310.3–2 Development and processing
of the case file for submission to the
Secretary.

(a) Except as otherwise provided in
§ 2310.3–6(b) of this title, the informa-
tion, studies, analyses and reports
identified in this paragraph that are re-
quired by applicable statutes, or which
the authorized officer determines to be
required for the Secretary or the Con-
gress to make a decision or rec-
ommendation on a requested with-
drawal, shall be provided by the appli-
cant. The authorized officer shall assist
the applicant to the extent the author-
ized officer considers it necessary or
appropriate to do so. The qualifications
of all specialists utilized by either the
authorized officer or the applicant to
prepare the information, studies, anal-
yses and reports shall be provided.

(b) The information, studies, anal-
yses and reports which, as appropriate,
shall be provided by the applicant shall
include:

(1) A report identifying the present
users of the lands involved, explaining
how the users will be affected by the
proposed use and analyzing the manner
in which existing and potential re-
source uses are incompatible with or
conflict with the proposed use of the
lands and resources that would be af-
fected by the requested action. The re-
port shall also specify the provisions
that are to be made for, and an eco-
nomic analysis of, the continuation, al-
teration or terminaton of existing uses.
If the provisions of § 2310.3–5 of this
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title are applicable to the proposed
withdrawal, the applicant shall also
furnish a certification that the require-
ments of that section shall be satisfied
promptly if the withdrawal is allowed
or authorized.

(2) If the application states that the
use of water in any State will be nec-
essary to fulfill the purposes of the re-
quested withdrawal, extension or modi-
fication, a report specifying that the
applicant or using agency has acquired,
or proposes to acquire, rights to the
use of the water in conformity with ap-
plicable State laws and procedures re-
lating to the control, appropriation,
use and distribution of water, or
whether the withdrawal is intended to
reserve, pursuant to Federal law, suffi-
cient unappropriated water to fulfill
the purposes of the withdrawal. Water
shall be reserved pursuant to Federal
law for use in carrying out the pur-
poses of the withdrawal only if specifi-
cally so stated in the relevant with-
drawal order, as provided in § 2310.3–3(b)
of this title and only to the extent
needed for the purpose or purposes of
the withdrawal as expressed in the
withdrawal order. The applicant shall
also provide proof of notification of the
involved State’s department of water
resources when a land use needed to
carry out the purposes of the requested
withdrawal will involve utilization of
the water resources in a State. As a
condition to the allowance of an order
reserving water, the applicant shall
certify to the Secretary that it shall
quantify the amount of water to be re-
served by the order.

(3) An environmental assessment, an
environmental impact statement or
any other documents as are needed to
meet the requirements of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), and the regulations
applicable thereto. The authorized offi-
cer shall participate in the develop-
ment of environmental assessments or
impact statements. The applicant shall
designate the Bureau of Land Manage-
ment as a cooperating agency and shall
comply with the requirements of the
regulations of the Council on Environ-
mental Quality. The Bureau of Land
Management shall, at a minimum,
independently evaluate and review the
final product. The following items

shall either be included in the assess-
ment or impact statement, or they
may be submitted separately, with ap-
propriate cross references.

(i) A report on the identification of
cultural resources prepared in accord-
ance with the requirements of 36 CFR
part 800, and other applicable regula-
tions.

(ii) An identification of the roadless
areas or roadless islands having wilder-
ness characteristics, as described in the
Wilderness Act of 1964 (16 U.S.C. 1131, et
seq.), which exist within the area cov-
ered by the requested withdrawal ac-
tion.

(iii) A mineral resource analysis pre-
pared by a qualified mining engineer,
engineering geologist or geologist
which shall include, but shall not be
limited to, information on: General ge-
ology, known mineral deposits, past
and present mineral production, min-
ing claims, mineral leases, evaluation
of future mineral potential and present
and potential market demands.

(iv) A biological assessment of any
listed or proposed endangered or
threatened species, and their critical
habitat, which may occur on or in the
vicinity of the involved lands, prepared
in accordance with the provisions of
section 7 of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1536),
and regulations applicable thereto, if
the Secretary determines that assess-
ment is required by law.

(v) An analysis of the economic im-
pact of the proposed uses and changes
in use associated with the requested
action on individuals, local commu-
nities, State and local government in-
terests, the regional economy and the
Nation as a whole.

(vi) A statement as to the extent and
manner in which the public partici-
pated in the environmental review
process.

(4) A statement with specific sup-
porting data, as to:

(i) Whether the lands involved are
floodplains or are considered wetlands;
and

(ii) Whether the existing and pro-
posed uses would affect or be affected
by such floodplains or wetlands and, if
so, to what degree and in what manner.
The statement shall indicate whether,
if the requested action is allowed, it

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



86

43 CFR Ch. II (10–1–99 Edition)§ 2310.3–2

will comply with the provisions of Ex-
ecutive Orders 11988 and 11990 of May
24, 1977 (42 FR 26951; 26961).

(5) A statement of the consultation
which has been or will be conducted
with other Federal departments or
agencies; with regional, State and local
Government bodies; and with individ-
uals and nongovernmental groups re-
garding the requested action.

(c) Prior to final action being taken
in connection with an application, the
applicant shall prepare, with the guid-
ance and participation of the author-
ized officer, and subject to the approval
of the authorized officer, the Secretary
and other affected departments, agen-
cies or offices, a resource management
plan and implementation program re-
garding the use and management of
any public lands with their related re-
sources uses. Consideration shall be
given to the impact of the proposed
reservation on access to and the use of
the land areas that are located in the
vicinity of the lands proposed to be
withdrawn. Where appropriate, the
plan and program will be implemented
by means of a memorandum of under-
standing between the affected agencies.
Any allocation of jurisdiction between
the agencies shall be effected in the
public land order or legislation. In
those cases where the Secretary, acting
through the Bureau of Land Manage-
ment, would continue to exercise par-
tial jurisdiction, resource management
of withdrawn areas may be governed by
the issuance of management decisions
by the Bureau of Land Management to
implement land use plans developed or
revised under the land use planning re-
quirements of section 202 of the Act (43
U.S.C. 1712).

(d) In regard to national defense
withdrawals that can only be made by
an Act of Congress, and to the extent
that they are not otherwise satisfied
by the information, studies, analyses
and reports provided in accordance
with the provisions of this section, the
provisions of section 3(7) of the Act of
February 28, 1958 (43 U.S.C. 157(7)), shall
be complied with.

(e) The authorized officer shall de-
velop preliminary findings and rec-
ommendations to be submitted to the
Secretary, advise the applicant of the
findings and recommendations, and

provide the applicant an opportunity
to discuss any objections thereto which
the applicant may have.

(f) Following the discussion process,
or in the absence thereof, the author-
ized officer shall prepare the findings,
keyed specifically to the relevant por-
tions of the case file, and the rec-
ommendations to the Secretary in con-
nection with the application. The au-
thorized officer also shall prepare, for
consideration by the Secretary, a pro-
posed order or notice of denial. In the
case of a national defense withdrawal
which can only be made by an Act of
Congress, the authorized officer shall
prepare, with the cooperation of the
applicant, a draft legislative proposal
to implement the applicant’s with-
drawal request, together with proposed
recommendations for submission by
the Secretary to the Congress. The
findings and recommendations of the
authorized officer, and the other docu-
ments previously specified in this sec-
tion to be prepared by the authorized
officer shall be made a part of the case
file. The case file shall then be sent to
the Director, Bureau of Land Manage-
ment. At the same time, a copy of the
findings and recommendations of the
authorized officer shall be sent to the
applicant.

(1) If the applicant objects to the au-
thorized officer’s findings and rec-
ommendations to the Secretary, the
applicant may, within 30 days of the re-
ceipt by the applicant of notification
thereof, state its objections in writing
and request the Director to review the
authorized officer’s findings and rec-
ommendations. The applicant shall be
advised of the Director’s decision with-
in 30 days of receipt of the applicant’s
statement of objections in the Bureau
of Land Management’s Washington of-
fice. The applicant’s statement of ob-
jections and the Director’s decision
shall be made a part of the case file and
thereafter the case file shall be sub-
mitted to the Secretary.

(2) If the applicant disagrees with the
decision of the Director, Bureau of
Land Management, the applicant may,
within 30 days of receipt by the appli-
cant of the Director’s decision, submit
to the Secretary a statement of rea-
sons for disagreement. The statement
shall be considered by the Secretary
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together with the findings and rec-
ommendations of the authorized offi-
cer, the applicant’s statement of objec-
tions, the decision of the Director, the
balance of the case file and such addi-
tional information as the Secretary
may request.

§ 2310.3–3 Action by the Secretary:
Public land orders and notices of
denial.

(a) Except for national defense with-
drawals which can only be made by an
Act of Congress, and except as may be
otherwise provided in section 1(d) of
Executive Order 10355 (17 FR 4833), for
applications that are subject to that
order, the allowance or denial, in whole
or in part, of a withdrawal, modifica-
tion or extension application, may only
be made by the Secretary.

(b)(1) Before the allowance of an ap-
plication, in whole or in part, the Sec-
retary shall first approve all applicable
memoranda of understanding and the
applicant shall make all certifications
required in this part. When an applica-
tion has been finally allowed, in whole
or in part, by the Secretary, an order
to that effect shall be published
promptly in the FEDERAL REGISTER.
Each order shall be designated as, and
shall be signed by the Secretary and
issued in the form of, a public land
order. Water shall be reserved pursuant
to Federal law for use in carrying out
the purposes of the withdrawal only if
specifically so stated in the relevant
public land order. In appropriate cases,
the public land order also shall refer to
the memorandum of understanding dis-
cussed in § 2310.3–2(c) of this title and
shall be drawn to comply with § 2310.3–
6 of this title.

(2) On the same day an order with-
drawing 5,000 or more acres in the ag-
gregate is signed, the Secretary shall
advise, in writing, each House of the
Congress, or in the case of an emer-
gency withdrawal, the appropriate
Committee of each House, of the with-
drawal action taken. Pursuant to the
Secretary’s authority under the act,
the notices that are sent to the Con-
gress shall be accompanied by the in-
formation required by section 204(c)(2)
of the Act (43 U.S.C. 1714(c)(2)), except
in the case of an emergency with-
drawal, transmittal of the required in-

formation may be delayed as provided
in § 2310.5(c) of this title.

(c) When the action sought in an ap-
plication involves the exercise by the
Secretary of authority delegated by
Executive Order 10355 (17 FR 4831) and
the Secretary denies the application in
whole or in part, the applicant shall be
notified of the reasons for the Sec-
retary’s decision. The decision shall be
subject to further consideration only if
the applicant informs the Secretary, in
writing, within 15 days of the receipt
by the applicant of the Secretary’s de-
cision, that the applicant has sub-
mitted the matter to the Office of Man-
agement and Budget for consideration
and adjustment, as provided for in sec-
tion 1(d) of the Executive Order.

(d) A withdrawal application shall be
denied, if, in the opinion of the Sec-
retary, the applicant is attempting to
circumvent the Congressional review
provisions of section 204(c)(1) of the Act
(43 U.S.C. 1714(c)(1)) concerning with-
drawals of 5,000 or more acres in the
aggregate.

(e) When an application is denied in
its entirety by the Secretary, a notice
to that effect, signed by the Secretary,
shall be published promptly in the FED-
ERAL REGISTER.

(f) In the case of a national defense
withdrawal that may only be made by
an Act of Congress, the Secretary shall
transmit to the Congress proposed leg-
islation effecting the withdrawal re-
quested, together with the rec-
ommendations of the Secretary which
may or may not support the proposed
legislation in whole or in part. The pro-
posed legislation shall contain such
provisions for continued operation of
the public land laws as to the public
land areas included in the requested
withdrawal as shall be determined by
the Secretary to be compatible with
the intended military use.

§ 2310.3–4 Duration of withdrawals.
(a) An order initially withdrawing

5,000 or more acres of land in the aggre-
gate, on the basis of the Secretary’s
authority under section 204 of the Act
(43 U.S.C. 1714), may be made for a pe-
riod not to exceed 20 years from the
date the order is signed, except that
withdrawals exceeding 5,000 acres in
the State of Alaska shall not become
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effective until notice is provided in the
FEDERAL REGISTER and to both Houses
of Congress. All orders withdrawing
5,000 or more acres in the aggregate
shall be subject to the Congressional
review provision of section 204(c) of the
Act (43 U.S.C. 1714(c)), except as fol-
lows:

(1) A National Wildlife Refuge Sys-
tem withdrawal may not be terminated
as provided in section 204(c)(1) of the
Act (43 U.S.C 1714(c)(1)) other than by
an Act of Congress; or

(2) A withdrawal exceeding 5,000 acres
in the State of Alaska shall terminate
unless Congress passes a Joint Resolu-
tion of approval within 1 year after the
notice of such withdrawal has been
submitted to the Congress.

(b) An order initially withdrawing
less than 5,000 acres of land, in the ag-
gregate, on the basis of the Secretary’s
authority under section 204 of the Act
(43 U.S.C. 1714), may be made:

(1) For such time as the Secretary de-
termines desirable for a resource use;

(2) For not more than 20 years for
any other use, including, but not lim-
ited to, the use of lands for non-re-
source uses, related administrative
sites and facilities or for other propri-
etary purposes; or

(3) For not more than 5 years to pre-
serve the lands for a specific use then
under consideration by either House of
Congress.

(c) An order withdrawing lands on
the basis of an emergency as provided
for in section 204(e) of the Act (43
U.S.C. 1714(e)) may be made for not
more than 3 years.

(d) Except for emergency with-
drawals, withdrawals of specific dura-
tion may be extended, as provided for
in § 2310.4 of this title.

§ 2310.3–5 Compensation for improve-
ments.

(a) When an application is allowed,
the applicant shall compensate the
holder of record of each permit, license
or lease lawfully terminated or re-
voked after the allowance of an appli-
cation, for all authorized improve-
ments placed on the lands under the
terms and conditions of the permit, li-
cense or lease, before the lands were
segregated or withdrawn. The amount
of such compensation shall be deter-

mined by an appraisal as of the date of
revocation or termination of the per-
mit, license or lease, but shall not ex-
ceed fair market value. To the extent
such improvements were constructed
with Federal funds, they shall not be
compensable unless the United States
has been reimbursed for such funds
prior to the allowance of the applica-
tion and then only to the extent of the
sum that the United States has re-
ceived.

(b) When an application is allowed
that affects public lands which are sub-
ject to permits or leases for the grazing
of domestic livestock and that is re-
quired to be terminated, the applicant
shall comply with the cancellation no-
tice and compensation requirements of
section 402(g) of the Act (43 U.S.C.
1752(g)), to the extent applicable.

§ 2310.3–6 Transfer of jurisdiction.
A public land order that reserves

lands for a department, agency or of-
fice, shall specify the extent to which
jurisdiction over the lands and their re-
lated resource uses will be exercised by
that department, agency or office. (See
§ 2310.3–2(c) of this title).

§ 2310.4 Review and extensions of
withdrawals.

(a) Discretionary withdrawals of spe-
cific duration, whether made prior to
or after October 21, 1976, shall be re-
viewed by the Secretary commencing
at least 2 years before the expiration
date of the withdrawal. When re-
quested, the department, agency or of-
fice benefitting from the withdrawal
shall promptly provide the Secretary
with the information required by
§ 2310.1–2(c) of this title, and the infor-
mation required by § 2310.3–2(b) of this
title, in the form of a withdrawal ex-
tension application with supplemental
information. If the concerned depart-
ment, agency or office is delinquent in
responding to such request, the
deliquency shall constitute a ground
for not extending the withdrawal. Such
withdrawals may be extended or fur-
ther extended only upon compliance
with these regulations, and only if the
Secretary determines that the purpose
for which the withdrawal was first
made requires the extension, and then
only for a period that shall not exceed
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the duration of the original withdrawal
period. In allowing an extension, the
Secretary shall comply with the provi-
sions of section 204(c) of the Act (43
U.S.C. 1714(c)), or section 204(d) of the
Act (43 U.S.C. 1714(d)), whichever is ap-
plicable; and, whether or not an exten-
sion is allowed, the Secretary shall re-
port promptly on the decision for each
pending extension to the Congressional
Committees that are specified in sec-
tion 204(f) of the Act (43 U.S.C. 1714(f)).

(b) Notwithstanding the provisions of
this section, if the Secretary deter-
mines that a National Wildlife Refuge
System withdrawal of specific duration
shall not be extended, the Secretary
shall nevertheless extend or reextend
the withdrawal until such time as the
withdrawal is terminated by an Act of
Congress.

§ 2310.5 Special action on emergency
withdrawals.

(a) When the Secretary determines,
or when either one of the two Commit-
tees of the Congress that are specified
in section 204(e) of the Act (43 U.S.C.
1714(e)) notifies the Secretary, that an
emergency exists and that extraor-
dinary measures need to be taken to
protect natural resources or resource
values that otherwise would be lost,
the Secretary shall immediately make
a withdrawal which shall be limited in
its scope and duration to the emer-
gency. An emergency withdrawal shall
be effective when signed, shall not ex-
ceed 3 years in duration and may not
be extended by the Secretary. If it is
determined that the lands involved in
an emergency withdrawal should con-
tinue to be withdrawn, a withdrawal
application should be submitted to the
Bureau of Land Management in keep-
ing with the normal procedures for
processing a withdrawal as provided for
in this subpart. Such applications will
be subject to the provisions of section
204(c) of the Act (43 U.S.C. 1714(c)), or
section 204(d) of the Act (43 U.S.C.
1714(d), whichever is applicable, as well
as section 204(b)(1) of the Act (43 U.S.C.
1714(b)(1)).

(b) When an emergency withdrawal is
signed, the Secretary shall on the same
day, send a notice of the withdrawal to
the two Committees of the Congress
that are specified for that purpose in

section 204(e) of the Act (43 U.S.C.
1714(e)).

(c) The Secretary shall forward a re-
port to each of the aforementioned
committees within 90 days after filing
with them the notice of emergency
withdrawal. Reports for all such with-
drawals, regardless of the amount of
acreage withdrawn, shall contain the
information specified in section
204(c)(2) of the Act (43 U.S.C. 1714(c)(2)).

Subpart 2320—Federal Energy
Regulatory Commission With-
drawals

§ 2320.0–3 Authority.
(a) Section 24 of the Federal Power

Act of June 10, 1920, as amended (16
U.S.C. 818), provides that any lands of
the United States included in an appli-
cation for power development under
that Act shall, from the date of filing
of an application therefor, be reserved
from entry, location or other disposal
under the laws of the United States
until otherwise directed by the Federal
Energy Regulatory Commission or by
Congress. This statute also provides
that whenever the Commission shall
determine that the value of any lands
of the United States withdrawn or clas-
sified for power purposes shall not be
injured or destroyed for such purposes
by location, entry or selection under
the public land laws, the Secretary of
the Interior shall declare such lands
open to location, entry or selection for
such purposes under such restrictions
as the Commission may determine are
necessary, and subject to and with a
reservation of the right of the United
States or its permittees or licensees to
enter upon, occupy and use any and all
of the lands for power purposes. Before
any lands are declared open to loca-
tion, entry or selection, the Secretary
shall give notice of his intention to
make this declaration to the Governor
of the State within which such lands
are located, and the State shall have a
preference for a period of 90 days from
the date of this notice to file under any
applicable law or regulation an appli-
cation of the State, or any political
subdivision thereof, for any lands re-
quired as a right-of-way for a public
highway or as a source of materials for
the construction and maintenance of
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such highways. The 90-day preference
does not apply to lands which remain
withdrawn for national forest or other
purposes.

(b) The Mining Claims Rights Res-
toration Act of 1955 (30 U.S.C. 621 et
seq.), opened public lands which were
then, or thereafter, withdrawn or clas-
sified for power purposes, with speci-
fied exceptions, to mineral location
and development under certain cir-
cumstances.

§ 2320.1 Lands considered withdrawn
or classified for power purposes.

The following classes of lands of the
United States are considered as with-
drawn or classified for the purposes of
section 24 of the Federal Power Act (16
U.S.C. 818): Lands withdrawn for
powersite reserves under sections 1 and
2 of the Act of June 25, 1910, as amend-
ed (43 U.S.C. 141–148); lands included in
an application for power development
under the Federal Power Act (16 U.S.C.
818); lands classified for powersite pur-
poses under the Act of March 3, 1879 (43
U.S.C. 31); lands designated as valuable
for power purposes under the Act of
June 25, 1910, as amended (43 U.S.C.
148); the Act of June 9, 1916 (39 Stat.
218, 219), and the Act of February 26,
1919 (40 Stat. 1178, 1180); lands within
final hydroelectric power permits
under the Act of February 15, 1901 (43
U.S.C. 959); and lands within trans-
mission line permits or approved
rights-of-way under the aforemen-
tioned Act of February 15, 1901, or the
Act of March 4, 1911 (43 U.S.C. 961).

§ 2320.2 General determinations under
the Federal Power Act.

(a) On April 22, 1922, the Federal
Power Commission (as predecessor to
the Federal Energy Regulatory Com-
mission) made a general determination
‘‘that where lands of the United States
have heretofore been or hereafter may
be reserved or classified as powersites,
such reservation or classification being
made solely because such lands are ei-
ther occupied by power transmission
lines or their occupancy and use for
such purposes have been applied for or
authorized under appropriate laws of
the United States, and such lands have
otherwise no value for power purposes,
and are not occupied in trespass, the

Commission determines that the value
of such lands so reserved or classified
or so applied for or authorized, shall
not be injured or destroyed for the pur-
poses of power development by loca-
tion, entry or selection under the pub-
lic land laws, subject to the reservation
of section 24 of the Federal Power
Act.’’

(b) The regulations governing mining
locations on lands withdrawn or classi-
fied for power purposes, including lands
that have been restored and opened to
mining locations under section 24 of
the Federal Power Act, are contained
in subpart 3730 and in Group 3800 of this
title.

§ 2320.3 Applications for restoration.

(a) Other than with respect to na-
tional forest lands, applications for res-
toration and opening of lands with-
drawn or classified for power purposes
under the provisions of section 24 of
the Federal Power Act shall be filed, in
duplicate, in the proper office of the
Bureau of Land Management as set
forth in § 2321.2–1 of this title. No par-
ticular form of application is required,
but it shall be typewritten or in legible
handwriting, and it shall contain the
information required by 18 CFR 25.1.
Each application shall be accompanied
by a service charge of $10 which is not
returnable.

(b) Favorable action upon an applica-
tion for restoration shall not give the
applicant any preference right when
the lands are opened.

PART 2360—NATIONAL PETROLEUM
RESERVE IN ALASKA

Subpart 2361—Management and Protec-
tion of the National Petroleum Reserve
in Alaska

Sec.
2361.0–1 Purpose.
2361.0–2 Objectives.
2361.0–3 Authority.
2361.0–4 Responsibility.
2361.0–5 Definitions.
2361.0–6 [Reserved]
2361.0–7 Effect of law.
2361.1 Protection of the environment.
2361.2 Use authorizations.
2361.3 Unauthorized use and occupancy.
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Subpart 2361—Management and
Protection of the National Pe-
troleum Reserve in Alaska

SOURCE: 42 FR 28721, June 3, 1977, unless
otherwise noted.

§ 2361.0–1 Purpose.
The purpose of the regulations in this

subpart is to provide procedures for the
protection and control of environ-
mental, fish and wildlife, and historical
or scenic values in the National Petro-
leum Reserve in Alaska pursuant to
the provisions of the Naval Petroleum
Reserves Production Act of 1976 (90
Stat. 303; 42 U.S.C. 6501 et seq.).

§ 2361.0–2 Objectives.
The objective of this subpart is to

provide for the protection of the envi-
ronmental, fish and wildlife, and his-
torical or scenic values of the Reserve
so that activities which are or might
be detrimental to such values will be
carefully controlled to the extent con-
sistent with the requirements of the
Act for petroleum exploration of the
reserve.

§ 2361.0–3 Authority.
The Naval Petroleum Reserve Pro-

duction Act of 1976 (90 Stat. 303, 42
U.S.C. 6501, et seq.) is the statutory au-
thority for these regulations.

§ 2361.0–4 Responsibility.
(a) The Bureau of Land Management

(BLM) is responsible for the surface
management of the reserve and protec-
tion of the surface values from environ-
mental degradation, and to prepare
rules and regulations necessary to
carry out surface management and pro-
tection duties.

(b) The U.S. Geological Survey is re-
sponsible for management of the con-
tinuing exploration program during the
interim between the transfer of juris-
diction from the U.S. Navy to the U.S.
Department of the Interior and the ef-
fective date of any legislation for a
permanent development and produc-
tion program to enforce regulations
and stipulations which relate to the ex-
ploration of petroleum resources of the
Reserve, and to operate the South Bar-
row gas field or such other fields as

may be necessary to supply gas at rea-
sonable and equitable rates to the Na-
tive village of Barrow and other com-
munities and installations at or near
Point Barrow, Alaska, and to installa-
tions of the Department of Defense and
other agencies of the U.S. located at or
near Point Barrow, Alaska.

§ 2361.0–5 Definitions.

As used in this subpart, the following
terms shall have the following mean-
ings:

(a) Act means the Naval Petroleum
Reserves Production Act of 1976 (90
Stat. 303, 42 U.S.C. 6501, et seq.).

(b) Authorized officer means any em-
ployee of the Bureau of Land Manage-
ment who has been delegated the au-
thority to perform the duties of this
subpart.

(c) Exploration means activities con-
ducted on the Reserve for the purpose
of evaluating petroleum resources
which include crude oil, gases of all
kinds (natural gas, hydrogen, carbon
dioxide, helium, and any others), nat-
ural gasoline, and related hydrocarbons
(tar sands, asphalt, propane butane,
etc.), oil shale and the products of such
resources.

(d) Reserve means those lands within
the National Petroleum Reserve in
Alaska (prior to June 1, 1977, des-
ignated Naval Petroleum Reserve No.
4) which was established by Executive
order of the President, dated February
27, 1923, except for tract Numbered 1 as
described in Public Land Order 2344
(the Naval Arctic Research Labora-
tory—surface estate only) dated April
24, 1961.

(e) Secretary means the Secretary of
the Interior.

(f) Special areas means areas within
the reserve identified by the Secretary
of the Interior as having significant
subsistence, recreational, fish and wild-
life, or historical or scenic value and,
therefore, warranting maximum pro-
tection of such values to the extent
consistent with the requirements of
the Act for the exploration of the Re-
serve.

(g) Use authorization means a written
approval of a request for use of land or
resources.
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§ 2361.0–6 [Reserved]

§ 2361.0–7 Effect of law.
(a) Subject to valid existing rights,

all lands within the exterior bound-
aries of the Reserve are reserved and
withdrawn from all forms of entry and
disposition under the public land laws,
including the mining and mineral leas-
ing laws, and all other Acts.

(b) Notwithstanding the provisions of
paragraph (a) of this section, the Sec-
retary is authorized to:

(1) Make dispositions of mineral ma-
terials pursuant to the Act of July 31,
1947 (61 Stat. 681), as amended (30
U.S.C. 601), for appropriate use by Alas-
ka Natives.

(2) Make such dispositions of mineral
materials and grant such rights-of-
way, licenses, and permits as may be
necessary to carry out his responsibil-
ities under the Act.

(3) Convey the surface of lands prop-
erly selected on or before December 18,
1975, by Native village corporations
pursuant to the Alaska Native Claims
Settlement Act, as amended (43 U.S.C.
1601, et seq.).

(c) All other provisions of law here-
tofore enacted and actions heretofore
taken reserving such lands as a Re-
serve shall remain in full force and ef-
fect to the extent not inconsistent with
the Act.

(d) To the extent not inconsistent
with the Act, all other public land laws
are applicable.

§ 2361.1 Protection of the environ-
ment.

(a) The authorized officer shall take
such action, including monitoring, as
he deems necessary to mitigate or
avoid unnecessary surface damage and
to minimize ecological disturbance
throughout the reserve to the extent
consistent with the requirements of
the Act for the exploration of the re-
serve.

(b) The Cooperative Procedures of
January 18, 1977, for National Petro-
leum Reserve in Alaska between the
Bureau of Land Management (BLM)
and the U.S. Geological Survey (GS) (42
FR 4542, January 25, 1977) provides the
procedures for the mutual cooperation
and interface of authority and respon-
sibility between GS and BLM con-

cerning petroleum exploration activi-
ties (i.e., geophysical and drilling oper-
ations), the protection of the environ-
ment during such activities in the Re-
serve, and other related activities.

(c) Maximum protection measures
shall be taken on all actions within the
Utikok River Uplands, Colville River,
and Teshekpuk Lake special areas, and
any other special areas identified by
the Secretary as having significant
subsistence, recreational, fish and wild-
life, or historical or scenic value. The
boundaries of these areas and any
other special areas identified by the
Secretary shall be identified on maps
and be available for public inspection
in the Fairbanks District Office. In ad-
dition, the legal description of the
three special areas designated herein
and any new areas identified hereafter
will be published in the FEDERAL REG-
ISTER and appropriate local news-
papers. Maximum protection may in-
clude, but is not limited to, require-
ments for:

(1) Rescheduling activities and use of
alternative routes, (2) types of vehicles
and loadings, (3) limiting types of air-
craft in combination with minimum
flight altitudes and distances from
identified places, and (4) special fuel
handling procedures.

(d) Recommendations for additional
special areas may be submitted at any
time to the authorized officer. Each
recommendation shall contain a de-
scription of the values which make the
area special, the size and location of
the area on appropriate USGS quad-
rangle maps, and any other pertinent
information. The authorized officer
shall seek comments on the rec-
ommendation(s) from interested public
agencies, groups, and persons. These
comments shall be submitted along
with his recommendation to the Sec-
retary. Pursuant to section 104(b) of
the Act, the Secretary may designate
that area(s) which he determines to
have special values requiring max-
imum protection. Any such designated
area shall be identified in accordance
with the provision of § 2361.1(c) of this
subpart.

(e)(1) To the extent consistent with
the requirements of the Act and after
consultation with appropriate Federal,
State, and local agencies and Native
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organizations, the authorized officer
may limit, restrict, or prohibit use of
and access to lands within the Reserve,
including special areas. On proper no-
tice as determined by the authorized
officer, such actions may be taken to
protect fish and wildlife breeding, nest-
ing, spawning, lambing of calving ac-
tivity, major migrations of fish and
wildlife, and other environmental, sce-
nic, or historic values.

(2) The consultation requirement in
§ 2361.1(e)(1) of this subpart is not re-
quired when the authorized officer de-
termines that emergency measures are
required.

(f) No site, structure, object, or other
values of historical archaelogical, cul-
tural, or paleontological character, in-
cluding but not limited to historic and
prehistoric remains, fossils, and arti-
facts, shall be injured, altered, de-
stroyed, or collected without a current
Federal Antiquities permit.

§ 2361.2 Use authorizations.
(a) Except for petroleum exploration

which has been authorized by the Act,
use authorizations must be obtained
from the authorized officer prior to any
use within the Reserve. Only those uses
which are consistent with the purposes
and objectives of the Act will be au-
thorized.

(b) Except as may be limited, re-
stricted, or prohibited by the author-
ized officer pursuant to § 2361.1 of this
subpart or otherwise, use authoriza-
tions are not required for (1) subsist-
ence uses (e.g., hunting, fishing, and
berry picking) and (2) recreational uses
(e.g., hunting, fishing, backpacking,
and wildlife observation).

(c) Applications for use authoriza-
tions shall be filed in accordance with
applicable regulations in this chapter.
In the absence of such regulation, the
authorized officer may make such dis-
positions absence of such regulations,
the author-of mineral materials and
grant such rights-of-way, licenses, and
permits as may be necessary to carry
out his responsibilities under the Act.

(d) In addition to other statutory or
regulatory requirements, approval of
applications for use authorizations
shall be subject to such terms and con-
ditions which the authorized officer de-
termines to be necessary to protect the

environmental, fish and wildlife, and
historical or scenic values of the Re-
serve.

§ 2361.3 Unauthorized use and occu-
pancy.

Any person who violates or fails to
comply with regulations of this sub-
part is subject to prosecution, includ-
ing trespass and liability for damages,
pursuant to the appropriate laws.

PART 2370—RESTORATIONS AND
REVOCATIONS

Subpart 2370—Restorations and
Revocations; General

Sec.
2370.0–1 Purpose.
2370.0–3 Authority.

Subpart 2372—Procedures

2372.1 Notice of intention to relinquish ac-
tion by holding agency.

2372.2 Report to General Services Adminis-
tration.

2372.3 Return of lands to the public domain;
conditions.

Subpart 2374—Acceptance of Jurisdiction
by BLM

2374.1 Property determinations.
2374.2 Conditions of acceptance by BLM.

AUTHORITY: 63 Stat. 377 as amended, R.S.
2478; 40 U.S.C. 472, 43 U.S.C. 1201.

Subpart 2370—Restorations and
Revocations; General

§ 2370.0–1 Purpose.
The regulations of this part 2370

apply to lands and interests in lands
withdrawn or reserved from the public
domain, except lands reserved or dedi-
cated for national forest or national
park purposes, which are no longer
needed by the agency for which the
lands are withdrawn or reserved.

[35 FR 9558, June 13, 1970]

§ 2370.0–3 Authority.
The Federal Property and Adminis-

trative Services Act of 1949 (63 Stat.
377), as amended, governs the disposal
of surplus Federal lands or interests in
lands. Section 3 of that Act (40 U.S.C.
472), as amended, February 28, 1958 (72
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Stat. 29), excepts from its provisions
the following:

(a) The public domain.
(b) Lands reserved or dedicated for

national forest or national park pur-
poses.

(c) Minerals in lands or portions of
lands withdrawn or reserved from the
public domain which the Secretary of
the Interior determines are suitable for
disposition under the public land min-
ing and mineral leasing laws.

(d) Lands withdrawn or reserved from
the public domain, but not including
lands or portions of lands so withdrawn
or reserved which the Secretary of the
Interior, with the concurrence of the
Administrator of the General Services
Administration, determines are not
suitable for return to the public do-
main for disposition under the general
public-land laws, because such lands
are substantially changed in character
by improvements or otherwise.

[35 FR 9558, June 13, 1970]

Subpart 2372—Procedures

SOURCE: 35 FR 9558, June 13, 1970, unless
otherwise noted.

§ 2372.1 Notice of intention to relin-
quish action by holding agency.

(a) Agencies holding withdrawn or re-
served lands which they no longer need
will file, in duplicate, a notice of inten-
tion to relinquish such lands in the
proper office (see § 1821.2–1 of this chap-
ter).

(b) No specific form of notice is re-
quired, but all notices must contain
the following information:

(1) Name and address of the holding
agency.

(2) Citation of the order which with-
drew or reserved the lands for the hold-
ing agency.

(3) Legal description and acreage of
the lands, except where reference to
the order of withdrawal or reservation
is sufficient to identify them.

(4) Description of the improvements
existing on the lands.

(5) The extent to which the lands are
contaminated and the nature of the
contamination.

(6) The extent to which the lands
have been decontaminated or the meas-
ures taken to protect the public from

the contamination and the proposals of
the holding agency to maintain protec-
tive measures.

(7) The extent to which the lands
have been changed in character other
than by construction of improvements.

(8) The extent to which the lands or
resources thereon have been disturbed
and the measures taken or proposed to
be taken to recondition the property.

(9) If improvements on the lands have
been abandoned, a certification that
the holding agency has exhausted Gen-
eral Services Administration proce-
dures for their disposal and that the
improvements are without value.

(10) A description of the easements or
other rights and privileges which the
holding agency or its predecessors have
granted covering the lands.

(11) A list of the terms and condi-
tions, if any, which the holding agency
deems necessary to be incorporated in
any further disposition of the lands in
order to protect the public interest.

(12) Any information relating to the
interest of other agencies or individ-
uals in acquiring use of or title to the
property or any portion of it.

(13) Recommendations as to the fur-
ther disposition of the lands, including
where appropriate, disposition by the
General Services Administration.

§ 2372.2 Report to General Services
Administration.

The holding agency will send one
copy of its report on unneeded lands to
the appropriate regional office of the
General Services Administration for its
information.

§ 2372.3 Return of lands to the public
domain; conditions.

(a) When the authorized officer of the
Bureau of Land Management deter-
mines the holding agency has complied
with the regulations of this part, in-
cluding the conditions specified in
§ 2374.2 of this subpart, and that the
lands or interests in lands are suitable
for return to the public domain for dis-
position under the general public land
laws, he will notify the holding agency
that the Department of the Interior ac-
cepts accountability and responsibility
for the property, sending a copy of this

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00094 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



95

Bureau of Land Management, Interior Pt. 2400

notice to the appropriate regional of-
fice of the General Services Adminis-
tration.

(b) [Reserved]

Subpart 2374—Acceptance of
Jurisdiction by BLM

§ 2374.1 Property determinations.

(a) When the authorized officer of the
Bureau of Land Management deter-
mines that the holding agency has
complied with the regulations of this
part and that the lands or interests in
lands other than minerals are not suit-
able for return to the public domain for
disposition under the general public
land laws, because the lands are sub-
stantially changed in character by im-
provements or otherwise, he will re-
quest the appropriate officer of the
General Services Administration, or its
delegate, to concur in his determina-
tion.

(b) When the authorized officer of the
Bureau of Land Management deter-
mines that minerals in lands subject to
the provisions of paragraph (a) of this
section are not suitable for disposition
under the public land mining or min-
eral leasing laws, he will notify the ap-
propriate officer of the General Serv-
ices Administration or its delegate of
this determination.

(c) Upon receipt of the concurrence
specified in paragraph (a) of this sec-
tion, the authorized officer of the Bu-
reau of Land Management will notify
the holding agency to report as excess
property the lands and improvements
therein, or interests in lands to the
General Services Administration pur-
suant to the regulations of that Ad-
ministration. The authorized officer of
the Bureau of Land Management will
request the holding agency to include
minerals in its report to the General
Services Administration only when the
provisions of paragraph (b) of this sec-
tion apply. He will also submit to the
holding agency, for transmittal with
its report to the General Services Ad-
ministration, information of record in
the Bureau of Land Management on
the claims, if any, by agencies other
than the holding agency of primary,
joint, or secondary jurisdiction over

the lands and on any encumbrances
under the public land laws.

[35 FR 9559, June 13, 1970]

§ 2374.2 Conditions of acceptance by
BLM.

Agencies will not be discharged of
their accountability and responsibility
under this section unless and until:

(a) The lands have been decontami-
nated of all dangerous materials and
have been restored to suitable condi-
tion or, if it is uneconomical to decon-
taminate or restore them, the holding
agency posts them and installs protec-
tive devices and agrees to maintain the
notices and devices.

(b) To the extent deemed necessary
by the authorized officer of the Bureau
of Land Management, the holding
agency has undertaken or agrees to un-
dertake or to have undertaken appro-
priate land treatment measures cor-
recting, arresting, or preventing dete-
rioration of the land and resources
thereof which has resulted or may re-
sult from the agency’s use or posses-
sion of the lands.

(c) The holding agency, in respect to
improvements which are of no value,
has exhausted General Services Admin-
istration’s procedures for their disposal
and certifies that they are of no value.

(d) The holding agency has resolved,
through a final grant or denial, all
commitments to third parties relative
to rights and privileges in and to the
lands or interests therein.

(e) The holding agency has submitted
to the appropriate office mentioned in
paragraph (a) of § 2372.1 a copy of, or
the case file on, easements, leases, or
other encumbrances with which the
holding agency or its predecessors have
burdened the lands or interests therein.

[35 FR 9559, June 13, 1970]

Group 2400—Land Classification

PART 2400—LAND CLASSIFICATION

Subpart 2400—Land Classification; General

Sec.
2400.0–2 Objectives.
2400.0–3 Authority.
2400.0–4 Responsibility.
2400.0–5 Definitions.

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00095 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



96

43 CFR Ch. II (10–1–99 Edition)§ 2400.0–2

SOURCE: 35 FR 9559, June 13, 1970, unless
otherwise noted.

Subpart 2400—Land Classification;
General

§ 2400.0–2 Objectives.
The statutes cited in § 2400.0–3 au-

thorize the Secretary of the Interior to
classify or otherwise take appropriate
steps looking to the disposition of pub-
lic lands, and on an interim basis, to
classify public lands for retention and
management, subject to requirements
of the applicable statutes. In addition
to any requirements of law, it is the
policy of the Secretary (a) to specify
those criteria which will be considered
in the exercise of his authority and (b)
to establish procedures which will per-
mit the prompt and efficient exercise
of his authority with, as far as is prac-
ticable, the knowledge and participa-
tion of the interested parties, including
the general public. Nothing in these
regulations is meant to affect applica-
ble State laws governing the appropria-
tion and use of water, regulation of
hunting and fishing or exercise of any
police power of the State.

§ 2400.0–3 Authority.
(a) All vacant public lands, except

those in Alaska, have been, with cer-
tain exceptions, withdrawn from entry,
selection, and location under the non-
mineral land laws by Executive Order
6910, of November 26, 1934, and Execu-
tive Order 6964 of February 5, 1935, and
amendments thereto, and by the estab-
lishment of grazing districts under sec-
tion 1 of the Act of June 28, 1934 (48
Stat. 1269), as amended (43 U.S.C. 315).
Section 7 of the Act of June 28, 1934 (48
Stat. 1272), as amended (43 U.S.C. 315f),
authorizes the Secretary of the Inte-
rior in his discretion to examine and
classify and open to entry, selection, or
location under applicable law any lands
withdrawn or reserved by Executive
Order 6910 of November 26, 1934, or Ex-
ecutive Order 6964 of February 5, 1935,
and amendments thereto, or within a
grazing district established under that
act which he finds are more valuable or
suitable for the production of agricul-
tural crops than for the production of
native grasses and forage plants, or
more valuable or suitable for any other

use than for the use provided for under
said act, or proper for acquisition in
satisfaction of any outstanding lieu,
exchange, or scrip rights or land grant.
Classification under section 7 is a pre-
requisite to the approval of all entries,
selections, or locations under the fol-
lowing subparts of this chapter, except
as they apply to Alaska and with cer-
tain other exceptions: Original, Addi-
tional, Second, and Adjoining Farm
Homesteads—subparts 2511, 2512, and
2513; Enlarged Homestead—subpart
2514; Indian Allotments—part 2530;
Desert Land Entries—part 2520; Recre-
ation and Public Purposes Act—part
2740 and subpart 2912; State Grants for
Educational, Institutional, and Park
Purposes—part 2620; Scrip Selections—
part 2610 and Exchanges for the Con-
solidation or Extension of National
Forests, Indian Reservations or Indian
Holdings—Group 2200.

(b) Section 8(b) of the Act of June 28,
1934 (48 Stat. 1272), as amended (43
U.S.C. 315g), authorizes the Secretary
of the Interior, when public interests
will be benefited thereby, to accept on
behalf of the United States title to any
privately owned lands within or with-
out the boundaries of a grazing district
established under that act and in ex-
change therefor to issue patent for not
to exceed an equal value of surveyed
grazing district land or of unreserved
surveyed public land in the same State
or within a distance of not more than
50 miles within the adjoining State
nearest the base lands. The regulations
governing such exchanges are con-
tained in Group 2200 of this chapter.

(c) Section 2455 of the Revised Stat-
utes, as amended (43 U.S.C. 1171), au-
thorizes the Secretary of the Interior
in his discretion to order into market
and sell at public auction isolated or
disconnected tracts of public land not
exceeding 1,520 acres, and tracts not ex-
ceeding 760 acres the greater part of
which are mountainous or too rough
for cultivation. The regulations gov-
erning such sales are contained in part
2710 of this chapter.

(d) Section 3 of the Act of August 28,
1937 (50 Stat. 875, 43 U.S.C. 1181c), au-
thorizes the Secretary of the Interior
to classify, either on application or
otherwise, and restore to homestead
entry, or purchase under the provisions
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of section 2455 of the Revised Statutes,
as amended, any of the revested Oregon
and California Railroad or reconveyed
Coos Bay Wagon Road grant land
which, in his judgment, is more suit-
able for agricultural use than for
afforestation, reforestation, stream-
flow protection, recreation, or other
public purposes. The regulations gov-
erning disposal under this act are con-
tained in part 2710 of this chapter.

(e) The Small Tract Act of June 1,
1938 (52 Stat. 609), as amended (43
U.S.C. 682a–e), authorizes the Secretary
of the Interior, in his discretion, to
lease or sell certain classes of public
lands which he classifies as chiefly val-
uable for residence, recreation, busi-
ness or community site purposes. The
regulations governing leases and sales
under this act are contained in part
2730 and subpart 2913 of this chapter.

(f) The Recreation and Public Pur-
poses Act of June 14, 1926 (44 Stat. 741),
as amended (43 U.S.C. 869–869–4), re-
quires the Secretary of the Interior, in
the exercise of his discretion to make a
determination that land is to be used
for an established or definitely pro-
posed project, and in the case of Alaska
authorizes him to classify certain
classes of public lands for lease or sale
for recreation or other public purposes.
The regulations governing lease and
sale of land under this act are con-
tained in part 2740 and subpart 2912 of
this chapter.

(g) The Act of July 31, 1939 (53 Stat.
1144), authorizes and empowers the Sec-
retary of the Interior, in the adminis-
tration of the Act of August 28, 1937
(supra), in his discretion, to exchange
any land formerly granted to the Or-
egon & California Railroad Co., title to
which was revested in the United
States pursuant to the provisions of
the Act of June 9, 1916 (39 Stat. 218),
and any land granted to the State of
Oregon, title to which was reconveyed
to the United States by the Southern
Oregon Co. pursuant to the provisions
of the Act of February 26, 1919 (40 Stat.
1179), for lands of approximately equal
aggregate value held in private, State,
or county ownership, either within or
contiguous to the former limits of such
grants, when by such action the Sec-
retary of the Interior will be enabled to
consolidate advantageously the hold-

ings of lands of the United States. The
regulations governing exchanges under
this act are contained in part 2260 of
this chapter.

(h) The Alaska Public Sales Act of
August 30, 1949 (63 Stat. 679), as amend-
ed (48 U.S.C. 364a–f), authorizes the
Secretary of the Interior in his discre-
tion to classify certain classes of pub-
lic lands in Alaska for public sale for
industrial or commercial purposes. The
regulations governing sales of land
under this act are contained in part
2770 of this chapter.

(i) The Public Land Sale Act of Sep-
tember 19, 1964 (78 Stat. 988, 43 U.S.C.
1421–27), authorizes and directs the Sec-
retary of the Interior to sell public
lands in tracts not exceeding 5,120
acres, that have been classified for sale
in accordance with a determination
that (1) the lands are required for the
orderly growth and development of a
community or (2) the lands are chiefly
valuable for residential, commercial,
agricultural (which does not include
lands chiefly valuable for grazing or
raising forage crops), industrial, or
public uses or development. The regu-
lations governing such sales are con-
tained in part 2720 of this chapter.

(j) The Classification and Multiple
Use Act of September 19, 1964 (78 Stat.
986, 43 U.S.C. 1411–18), authorizes the
Secretary of the Interior to determine
which of the public lands (and other
Federal lands), including those situ-
ated in the State of Alaska exclusively
administered by him through the Bu-
reau of Land Management shall be (1)
sold because they are (i) required for
the orderly growth and development of
a community or (ii) are chiefly valu-
able for residential, commercial, agri-
cultural (which does not include lands
chiefly valuable for grazing or raising
forage crops), industrial, or public uses
or development or (2) retained, at least
for the time being, in Federal owner-
ship and managed for (i) domestic live-
stock grazing, (ii) fish and wildlife de-
velopment and utilization, (iii) indus-
trial development, (iv) mineral produc-
tion, (v) occupancy, (vi) outdoor recre-
ation, (vii) timber production, (viii)
watershed protection, (ix) wilderness
preservation, or (x) preservation of
public values that would be lost if the
land passed from Federal ownership.
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§ 2400.0–4 Responsibility.

(a) Except where specified to the con-
trary in this group, the authority of
the Secretary of the Interior to classify
lands and make other determinations
in accordance with the regulations of
this part has been delegated to persons
authorized to act in his name; to the
Director, Bureau of Land Management
and persons authorized to act in his
name; to State Directors of the Bureau
of Land Management and to any person
authorized to act in the name of a
State Director.

(b) Classifications and other deter-
minations in accordance with the regu-
lations of this group may be made by
the authorized officer whether or not
applications or petitions have been
filed for the lands.

§ 2400.0–5 Definitions.

As used in the regulations of this
group—

(a) Residential refers to single or
multi-family dwellings or combina-
tions thereof, and related community
facilities, both seasonal and year-
round.

(b) Commercial refers to the sale, ex-
change, or distribution of goods and
services.

(c) Industrial refers to the manufac-
ture, processing, and testing of goods
and materials, including the produc-
tion of power. It does not refer to the
growing of agricultural crops, or the
raising of livestock, or the extraction
or severance of raw materials from the
land being classified, but it does in-
clude activities incidental thereto.

(d) Agricultural refers to the growing
of cultivated crops.

(e) Community refers to a village,
town or city, or similar subdivision of
a State, whether or not incorporated.

(f) Domestic livestock refers to cattle,
horses, sheep, goats and other grazing
animals owned by livestock operators,
provided such operators meet the qual-
ification set forth in § 4111.1–1 or
§ 4131.1–3 of this chapter. This defini-
tion includes animals raised for com-
mercial purposes and also domestic live-
stock within the meaning of § 4111.3–
1(d)(1) of this chapter.

(g) Fish and wildlife refers to game,
fish and other wild animals native or

adaptable to the public lands and wa-
ters.

(h) Mineral refers to any substance
that (1) is recognized as mineral, ac-
cording to its chemical composition,
by the standard authorities on the sub-
ject, or (2) is classified as mineral prod-
uct in trade or commerce, or (3) pos-
sesses economic value for use in trade,
manufacture, the sciences, or in the
mechanical or ornamental arts.

(i) Occupancy refers to use of lands as
a site for any type of useful structure
whatsoever.

(j) Outdoor recreation includes, but is
not limited to, hunting, fishing, trap-
ping, photography, horseback riding,
picnicking, hiking, camping, swim-
ming, boating, rock and mineral col-
lecting, sightseeing, mountain climb-
ing, and skiing.

(k) Timber production refers to the
growth of trees in forests and wood-
lands.

(l) Watershed protection refers to
maintenance of the stability of soil and
soil cover and the control of the nat-
ural flow of water.

(m) Wilderness refers to areas in a na-
tive condition or reverted to a native
condition, substantially free of man-
made structures and human habi-
tation.

(n) Public value refers to an asset held
by, or a service performed for, or a ben-
efit accruing to the people at large.

(o) Multiple use means the manage-
ment of the various surface and sub-
surface resources so that they are uti-
lized in the combination that will best
meet the present and future needs of
the American people; the most judi-
cious use of the land for some or all of
these resources or related services over
areas large enough to provide sufficient
latitude for periodic adjustments in use
to conform to changing needs and con-
ditions; the use of some land for less
than all of the resources; and harmo-
nious and coordinated management of
the various resources, each with the
other, without impairment of the pro-
ductivity of the land, with consider-
ation being given to the relative values
of the various resources, and not nec-
essarily the combination of uses that
will give the greatest dollar return or
the greatest unit output.
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(p) Sustained yield of the several prod-
ucts and services means the achieve-
ment and maintenance of a high-level
annual or regular periodic output of
the various renewable resources of land
without impairment of the produc-
tivity of the land.

PART 2410—CRITERIA FOR ALL
LAND CLASSIFICATIONS

Subpart 2410—General Criteria

Sec.
2410.1 All classifications.
2410.2 Relative value, disposal or retention.

SOURCE: 35 FR 9560, June 13, 1970, unless
otherwise noted.

Subpart 2410—General Criteria

§ 2410.1 All classifications.

All classifications under the regula-
tions of this part will give due consid-
eration to ecology, priorities of use,
and the relative values of the various
resources in particular areas. They
must be consistent with all the fol-
lowing criteria:

(a) The lands must be physically suit-
able or adaptable to the uses or pur-
poses for which they are classified. In
addition, they must have such physical
and other characteristics as the law
may require them to have to qualify
for a particular classification.

(b) All present and potential uses and
users of the lands will be taken into
consideration. All other things being
equal, land classifications will attempt
to achieve maximum future uses and
minimum disturbance to or dislocation
of existing users.

(c) All land classifications must be
consistent with State and local govern-
ment programs, plans, zoning, and reg-
ulations applicable to the area in
which the lands to be classified are lo-
cated, to the extent such State and
local programs, plans, zoning, and reg-
ulations are not inconsistent with Fed-
eral programs, policies, and uses, and
will not lead to inequities among pri-
vate individuals.

(d) All land classifications must be
consistent with Federal programs and
policies, to the extent that those pro-

grams and policies affect the use or dis-
posal of the public lands.

[35 FR 9560, June 13, 1970]

§ 2410.2 Relative value, disposal or re-
tention.

When, under the criteria of this part,
a tract of land has potential for either
retention for multiple use management
or for some form of disposal, or for
more than one form of disposal, the rel-
ative scarcity of the values involved
and the availability of alternative
means and sites for realization of those
values will be considered. Long-term
public benefits will be weighed against
more immediate or local benefits. The
tract will then be classified in a man-
ner which will best promote the public
interests.

[35 FR 9560, June 13, 1970]

PART 2420—MULTIPLE-USE
MANAGEMENT CLASSIFICATIONS

Subpart 2420—Criteria for Multiple-Use
Management Classifications

Sec.
2420.1 Use of criteria.
2420.2 Criteria.

SOURCE: 35 FR 9561, June 13, 1970, unless
otherswise noted.

Subpart 2420—Criteria for Mul-
tiple-Use Management Classi-
fications

§ 2420.1 Use of criteria.
In addition to the general criteria in

subpart 2410, the following criteria will
be used to determine whether public
lands will be retained, in Federal own-
ership and managed for domestic live-
stock grazing, fish and wildlife devel-
opment and utilization, industrial de-
velopment, mineral production, occu-
pancy, outdoor recreation, timber pro-
duction, watershed protection, wilder-
ness preservation, or preservation of
public values that would be lost if the
land passed from Federal ownership.

[35 FR 9561, June 13, 1970]

§ 2420.2 Criteria.
Lands may be classified for retention

under the Classification and Multiple
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Use Act of September 19, 1964 (78 Stat.
986, 43 U.S.C. 1411–18), if they are not
suitable for disposal under the criteria
set forth in part 2430 and such classi-
fication will do one or more of the fol-
lowing:

(a) Assist in effective and economical
administration of the public lands in
furtherance of the several objectives of
such administration as expressed in the
various public land laws.

(b) Further the objectives of Federal
natural resource legislation directed,
among other things towards:

(1) Stabilization and development of
the livestock industry dependent upon
Federal lands, such as sections 1 and 15
of the Taylor Grazing Act (43 U.S.C. 315
and 315m), and the Alaska Grazing Act
(48 U.S.C. 471–471o).

(2) Provision or preservation of ade-
quate areas of public hunting and fish-
ing grounds and public access thereto,
and maintenance of habitat and food
supplies for the fish and wildlife de-
pendent upon the public lands and
maintained under Federal and State
programs, such as section 9 of the Tay-
lor Grazing Act (43 U.S.C. 315h) and the
Fish and Wildlife Coordination Act (16
U.S.C. 661–666c).

(3) Fostering the economy of the na-
tion by industrial and mineral develop-
ment, such as through the materials
sales and mineral leasing laws (Group
3000 of this chapter) and the rights-of-
way laws (Group 2800 of this chapter).

(4) Realization of the beneficial utili-
zation of the public lands through oc-
cupancy leases, such as under the
Recreation and Public Purposes Act (43
U.S.C. 869–869–4) and the Small Tract
Act (43 U.S.C. 682a–682e).

(5) Provision of needed recreation,
conservation, and scenic areas and
open space (42 U.S.C. 1500–1500e) and as-
surance of adequate outdoor recreation
resources for present and future gen-
erations of Americans (16 U.S.C. 460–1
et seq.).

(6) Stabilization of the timber indus-
try and dependent communities and
sustained-yield production of timber
and other forest products, such as the
Materials Sales Act (30 U.S.C. 601–604),
and, in connection with management of
other Federal lands, the O and C Act
(43 U.S.C. 1181a–1181f, 1181g–1181j).

(7) Protection of frail lands, con-
servation of productive soils and water
supplies, and prevention of damage and
loss due to excessive runoff, flooding,
salination, and siltation, such as the
Soil and Moisture Conservation Act (16
U.S.C. 590a et seq.) and section 2 of the
Taylor Grazing Act (43 U.S.C. 315a).

(c) Preservation of public values that
would be lost if the land passed from
Federal ownership (43 U.S.C. 1411–1418)
such as where

(1) The lands are needed to protect or
enhance established Federal programs,
by such means as provision of buffer
zones, control of access, maintenance
of water supplies, reduction and pre-
vention of water pollution, exclusion of
nonconforming inholdings, mainte-
nance of efficient management areas,
provision of research areas, and main-
tenance of military areas or sites for
other government activities.

(2) The lands should be retained in
Federal ownership pending enactment
of Federal legislation, which would af-
fect them.

(3) The lands should be retained in
Federal ownership pending their acqui-
sition by a State or local government.

(4) The lands are best suited for mul-
tiple use management and require
management for a mixture of uses in
order to best benefit the general public
and such management could not be
achieved if the lands were in private
ownership.

(5) The lands contain scientific, sce-
nic, historic, or wilderness values
which would be lost to the general pub-
lic if they were transferred out of Fed-
eral ownership.

(6) Transfer of the lands would be in-
consistent with national objectives for
the preservation of natural beauty of
the country and the proper utilization
of open space.

[35 FR 9561, June 13, 1970]

PART 2430—DISPOSAL
CLASSIFICATIONS

Subpart 2430—Criteria for Disposal
Classifications

Sec.
2430.1 Use of criteria.
2430.2 General criteria for disposal classi-

fication.
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2430.3 Additional criteria for classification
of lands needed for urban or suburban
purposes.

2430.4 Additional criteria for classification
of lands valuable for public purposes.

2430.5 Additional criteria for classification
of lands valuable for residential, com-
mercial, agricultural, or industrial pur-
poses.

2430.6 Additional criteria for lands valuable
for other purposes.

SOURCE: 35 FR 9561, June 13, 1970, unless
otherwise noted.

Subpart 2430—Criteria for Disposal
Classifications

§ 2430.1 Use of criteria.

In addition to the general criteria in
subpart 2410 the following criteria will
govern classifications under the au-
thorities listed in § 2400.0–3 for sale, se-
lection, grant or other disposal under
the Public Land Sale Act (78 Stat. 988,
43 U.S.C. 1421–1427) and other laws au-
thorizing the Secretary of the Interior
to dispose of public lands. The criteria
are set forth in terms of land use class-
es. Where appropriate, the applica-
bility of specific disposal laws to lands
in each use class is discussed.

§ 2430.2 General criteria for disposal
classification.

The general approach to determine
the act under which lands are to be
classified and disposed of is as follows:

(a) Consideration under criteria list-
ed in this part will first be given to
whether the lands can be classified for
retention for multiple use manage-
ment, for disposal, or for both. If,
under these criteria, they could be
classified for both, the principles of
§ 2410.2 will be applied.

(b) If the lands are found to be suit-
able for disposal, consideration under
the criteria of this part will be given to
whether the lands are needed for urban
or suburban purposes or whether they
are chiefly valuable for other purposes.
Lands found to be valuable for public
purposes will be considered chiefly val-
uable for public purposes, except in sit-
uations where alternate sites are avail-
able to meet the public needs involved.

§ 2430.3 Additional criteria for classi-
fication of lands needed for urban
or suburban purposes.

(a) To be needed for urban or subur-
ban purposes it must be anticipated
that a community will embrace the
lands within 15 years.

(b) Lands determined to be needed for
urban or suburban purposes may be
classified for sale pursuant to the Pub-
lic Land Sale Act as being required for
the orderly growth and development of
a community, if (1) adequate zoning
regulations are in effect and (2) ade-
quate local governmental comprehen-
sive plans have been adopted.

(c) Lands determined to be needed for
urban or suburban purposes may be
classified for disposal under any appro-
priate law other than the Public Land
Sale Act, if disposal under such other
authority would be consistent with
local comprehensive plans, or in the
absence of such plans, with the views of
local governmental authorities.

(d) Where more than one form of dis-
posal is possible, the authorized officer
will select that course of action which
will best promote development of the
land for urban or suburban purposes.

§ 2430.4 Additional criteria for classi-
fication of lands valuable for public
purposes.

(a) To be valuable for public pur-
poses, lands must be suitable for use by
a State or local governmental entity or
agency for some noncommercial and
nonindustrial governmental program
or suitable for transfer to a non-Fed-
eral interest in a transaction which
will benefit a Federal, State, or local
governmental program.

(b) Lands found to be valuable for
public purposes may be classified for
sale pursuant to the Public Land Sale
Act as chiefly valuable for public uses
or development or for transfer in satis-
faction of a State land grant, or for
transfer to a State or local govern-
mental agency in exchange for other
property, or for transfer to a govern-
mental agency under any applicable
act of Congress other than the Recre-
ation and Public Purposes Act (44 Stat.
741), as amended (43 U.S.C. 869–869–4), if
(1) the proposed use includes profit ac-
tivities or if the interested, qualified
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governmental agency and the author-
ized officer agree that there is no need
for the perpetual dedication of the
lands to public uses required by the
Recreation and Public Purposes Act,
and (2) in the case of sales under the
Public Land Sale Act, adequate zoning
regulations exist in the area in which
the lands are located.

(c) Lands found to be valuable for
public purposes will ordinarily be clas-
sified for sale or lease under the Recre-
ation and Public Purposes Act (see part
2740 and subpart 2912 of this chapter) if
the proposed use involves nonprofit ac-
tivities and if it is determined by the
authorized officer that the provisions
of that Act are required to insure the
continued dedication of the lands to
such uses, or otherwise to carry out the
purposes of the Act.

(d) Lands may be classified for ex-
change under appropriate authority
where they are found to be chiefly val-
uable for public purposes because they
have special values, arising from the
interest of exchange proponents, for ex-
change for other lands which are need-
ed for the support of a Federal pro-
gram.

§ 2430.5 Additional criteria for classi-
fication of lands valuable for resi-
dential, commercial, agricultural,
or industrial purposes.

(a) Lands which have value for resi-
dential, commercial, agricultural, or
industrial purposes, or for more than
one of such purposes, will be considered
chiefly valuable for that purpose which
represents the highest and best use of
the lands, i.e., their most profitable
legal use in private ownership.

(b) Lands may be classified for sale
pursuant to the Public Land Sale Act
as being chiefly valuable for residen-
tial, commercial, agricultural, or in-
dustrial uses or development (other
than grazing use or use for raising na-
tive forage crops), if (1) adequate zon-
ing regulations are in effect, and,
where the lands also are needed for
urban or suburban development, (2)
adequate local governmental com-
prehensive plans have been adopted.

(c) Lands determined to be valuable
for residential, commercial, agricul-
tural, or industrial purposes may be
classified for disposal under any appro-

priate authority other than the Public
Land Sale Act if (1) disposal under such
other authority would be consistent
with local governmental comprehen-
sive plans, or (2) in the absence of such
plans, with the views of local govern-
mental authorities.

(d) Lands outside of Alaska may be
classified as suitable for homestead
entry under part 2510 of this chapter if
they are (1) chiefly valuable for agri-
cultural purposes, and (2) suitable for
development as a home and farm for a
man and his family, and (3) the antici-
pated return from agricultural use of
the land would support the residents. If
it is determined that the irrigation of
land otherwise suitable for homestead
entry would endanger the supply of
adequate water for existing users or
cause the dissipation of water reserves,
such land will not be classified for
entry. Land may be classified for
homestead entry only if rainfall is ade-
quate, or if under State law, there is
available to the land sufficient irriga-
tion water, to permit agricultural de-
velopment of its cultivable portions.

(e) Lands may be classified as suit-
able for desert land entry under part
2520 of this chapter if (1) the lands are
chiefly valuable for agricultural pur-
poses, and (2) all provisions concerning
irrigation water set forth in § 2430.5(d)
are met.

(f) Lands outside of Alaska may be
classified as suitable for Indian allot-
ment under part 2530 of this chapter if
(1) the lands are valuable for agricul-
tural purposes, and (2) the lands are on
the whole suitable for a home for an In-
dian and his family, and (3) the antici-
pated return from agricultural use of
the land would support the residents,
and (4) the requirements for water sup-
plies set forth in § 2430.5(d) are met.

(g) Lands determined to be valuable
for purposes other than public purposes
may be determined to be suitable for
exchange if the acquisition of the of-
fered lands, the disposition of the pub-
lic lands, and the anticipated costs of
consummating the exchange will not
disrupt governmental operations.

§ 2430.6 Additional criteria for lands
valuable for other purposes.

Lands may be classified for disposal
under any applicable authority where
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they are found to be chiefly valuable
for purposes other than those described
in §§ 2430.2–2430.5 of this section and to
be not suitable for retention for mul-
tiple use management.

PART 2440—SEGREGATION BY
CLASSIFICATION

Subpart 2440—Criteria for Segregation

Sec.
2440.1 Use of criteria.
2440.2 General criterion.
2440.3 Specific criteria for segregative effect

of classification for retention.
2440.4 Specific criteria for segregative effect

of classification for disposal.

SOURCE: 35 FR 9562, June 13, 1970, unless
otherwise noted.

Subpart 2440—Criteria for
Segregation

§ 2440.1 Use of criteria.
The following criteria will govern the

determination of the extent to which
classifications and proposed classifica-
tions will segregate the affected lands
from settlement, location, sale, selec-
tion, entry, lease, or other forms of dis-
posal under the public land laws, in-
cluding the mining and mineral leasing
laws. The segregative effect of each
classification or proposed classification
will be governed by applicable laws and
regulations, and will be stated in the
classification notice or decision.

§ 2440.2 General criterion.
The public lands classified or pro-

posed to be classified under the regula-
tions of this part will be kept open to
(i.e., not segregated from) as many
forms of disposal as possible consistent
with the purposes of the classification
and the resource values of the lands.

§ 2440.3 Specific criteria for segrega-
tive effect of classification for re-
tention.

(a) Public lands classified or proposed
to be classified for retention for mul-
tiple-use management will be seg-
regated from those forms of disposal
which, if the lands remain open there-
to, could:

(1) Interfere significantly with the
management of the lands under prin-

ciples of multiple use and sustained
yield, or

(2) Impair or prevent, to an appre-
ciable extent, realization of public val-
ues in the lands, or

(3) Impair or prevent, to an appre-
ciable extent, realization of the objec-
tives of retention and management set
forth in part 2420, or

(4) Lead to unnecessary expenditures
of public or private funds arising out of
individual efforts to acquire public
lands under laws, which are in fact not
applicable, because of the nature of the
resources of the lands.

(b) In applying the criteria in para-
graph (b)(1) of this section, land shall
not be closed to mining location unless
the nonmineral uses would be incon-
sistent with and of greater importance
to the public interest than the contin-
ued search for a deposit of valuable
minerals.

§ 2440.4 Specific criteria for segrega-
tive effect of classification for dis-
posal.

Public lands classified or proposed to
be classified for disposal will be seg-
regated from those forms of disposal
which, if the lands remained open
thereto, could interfere with the or-
derly disposal of the lands pursuant to
appropriate law. Public lands classified
or proposed to be classified for sale
under the Public Land Sale Act (78
Stat. 988, 43 U.S.C. 1411–18) will be seg-
regated from all forms of disposal
under the mining and mineral leasing
laws.

PART 2450—PETITION-APPLICATION
CLASSIFICATION SYSTEM

Subpart 2450—Petition-Application
Procedures

Sec.
2450.1 Filing of petition.
2450.2 Preliminary determination.
2450.3 Proposed classification decision.
2450.4 Protests: Initial classification deci-

sion.
2450.5 Administrative review.
2450.6 Effect of final order.
2450.7 Right to occupy or settle.
2450.8 Preference right of petitioner-appli-

cant.

SOURCE: 35 FR 9563, June 13, 1970, unless
otherwise noted.
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Subpart 2450—Petition–
Application Procedures

§ 2450.1 Filing of petition.
(a) When (1) land must be classified

or designated pursuant to the authori-
ties cited in § 2400.0–3 before an applica-
tion may be approved and (2) the filing
of applications is permitted prior to
classification, the application together
with a petition for classification on a
form approved by the Director (herein-
after referred to collectively as a peti-
tion-application) must be filed in ac-
cordance with the provisions of § 1821.2
of this chapter. Lists indicating the
proper office for filing of applications
may be obtained from the Director or
any other officer of the Bureau of Land
Management. Copies of the petition for
classification form and the application
forms may be obtained from the proper
offices or from the Bureau of Land
Management, Washington, DC 20240.

§ 2450.2 Preliminary determination.
Upon the filing of a petition-applica-

tion, the authorized officer shall make
a preliminary determination as to
whether it is regular upon its face and,
where there is no apparent defect, shall
proceed to investigate and classify the
land for which it has been filed. No fur-
ther consideration will be given to the
merits of an application or the quali-
fications of an applicant unless or until
the land has been classified for the pur-
pose for which the petition-application
has been filed.

§ 2450.3 Proposed classification deci-
sion.

(a) The State Director shall make
and issue a proposed classification de-
cision which shall contain a statement
of reasons in support thereof. Such de-
cisions shall be served upon (1) each pe-
titioner-applicant for the land, (2) any
grazing permittee, licensee, or lessee
on the land, or his representative, (3)
the District Advisory Board, (4) the
local governing board, planning com-
mission, State coordinating com-
mittee, or other official or quasi-offi-
cial body having jurisdiction over zon-
ing in the geographic area within
which the lands are located, and (5) any
governmental officials or agencies
from whom the record discloses com-

ments on the classification have been
received. If the decision affects more
than 2,560 acres and would lead to the
disposal of the lands, the decision will
also be published in accordance with
the provisions of subpart 2462.

(b) When there are multiple petition-
applications for the same land, the pro-
posed classification decision shall state
which petition-application, if any, will
be entitled to preference under applica-
ble law; or where no petition-applica-
tion has been filed for the purpose for
which the land is proposed to be classi-
fied, the decision shall so state.

(1) When multiple petition-applica-
tions have been filed for the same land,
the one first filed for the purpose for
which the land is classified will be en-
titled to preference under applicable
law.

(2) When two or more petition-appli-
cations have been simultaneously filed
for the purpose for which the land is
classified, the petition-application en-
titled to preference will be the first to
be selected by drawing.

(3) If no petition-application has been
filed for the purpose for which it is pro-
posed to classify the land, the proposed
decision shall state that the land will
be opened to application by all quali-
fied individuals on an equal-oppor-
tunity basis after public notice.

§ 2450.4 Protests: Initial classification
decision.

(a) For a period of 30 days after the
proposed classification decision has
been served upon the parties listed in
§ 2450.3(a), protests thereto may be filed
by an interested party with the State
Director. No particular form of protest
is required under this subparagraph, it
being the intent of this procedure to af-
ford the State Director the opportunity
to review the proposed classification
decision in the light of such protests.

(b) If no protests are filed within the
time allowed, the proposed classifica-
tion action shall be issued as the ini-
tial classification decision of the State
Director, and shall be served on the pe-
titioner-applicants and upon grazing
permittees, licensees, or lessees.

(c) If protests are timely filed, they
shall be reviewed by the State Direc-
tor, who may require statements or af-
fidavits, take testimony, or conduct
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further field investigations as are
deemed necessary to establish the
facts. At the conclusion of such review,
the State Director shall issue an initial
classification decision, either revised
or as originally proposed, which shall
be served on all interested parties.

§ 2450.5 Administrative review.
(a) For a period of 30 days after serv-

ice thereof upon all parties in interest,
the initial classification decision of the
State Director shall be subject to the
exercise of supervisory authority by
the Secretary of the Interior for the
purpose of administrative review.

(b) If, 30 days from receipt by parties
in interest of the initial decision of the
State Director, the Secretary has not
either on his own motion, or motion of
any protestant, petitioner-applicant, or
the State Director, exercised super-
visory authority for review, the initial
classification decision shall become the
final order of the Secretary.

(c) The exercise of supervisory au-
thority by the Secretary shall auto-
matically vacate the initial classifica-
tion decision and the final Depart-
mental decision shall be issued by the
Secretary of the Interior and served
upon all parties in interest.

(d) No petitioner-applicant or protes-
tant to a proposed classification deci-
sion of a State Director to whom the
provisions of this section are applica-
ble shall be entitled to any administra-
tive review other than that provided by
this section or to appeal under provi-
sions of parts 1840 and 1850 of this chap-
ter.

§ 2450.6 Effect of final order.
(a) A final order of the Secretary

shall continue in full force and effect
so long as the lands remain subject to
classification under the authorities
cited in subpart 2400 until an author-
ized officer revokes or modifies it.
Until it is so revoked or modified, all
applications and petition-applications
for the lands not consistent with the
classification of the lands will not be
allowed. Any payments submitted
therewith will be returned. If the order
is revoked or modified, the land will be
opened to entry on an equal-oppor-
tunity basis after public notice in ac-
cordance with applicable regulations

for the purpose for which it may be
classified.

(b) Nothing in this section, however,
shall prevent the Secretary of the Inte-
rior, personally and not through a dele-
gate, from vacating or modifying a
final order of the Secretary. In the
event that the Secretary vacates or
modifies a final order within sixty days
of the date it became final, any pref-
erence right of a petitioner-applicant
will be restored.

§ 2450.7 Right to occupy or settle.

The filing of a petition-application
gives no right to occupy or settle upon
the land. A person shall be entitled to
the possession and use of land only
after his entry, selection, or location
has been allowed, or a lease has been
issued. Settlement on the land prior to
that time constitutes a trespass.

§ 2450.8 Preference right of petitioner-
applicant.

Where public land is classified for
entry under section 7 of the Taylor
Grazing Act or under the Small Tract
Act pursuant to a petition-application
filed under this part, the petitioner-ap-
plicant is entitled to a preference right
of entry, if qualified. If, however, it
should be necessary thereafter for any
reason to reject the application of the
preference right claimant, the next pe-
titioner-applicant in order of filing
shall succeed to the preference right. If
there is no other petitioner-applicant
the land may be opened to application
by all qualified individuals on an
equal-opportunity basis after public
notice or the classification may be re-
voked by the authorized officer.

PART 2460—BUREAU INITIATED
CLASSIFICATION SYSTEM

Subpart 2461—Multiple-Use Classification
Procedures

Sec.
2461.0–1 Purpose.
2461.1 Proposed classifications.
2261.2 Classifications.
2461.3 Administrative review.
2461.4 Changing classifications.
2461.5 Segregative effect.
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Subpart 2462—Disposal Classification
Procedure: Over 2,560 Acres

2462.0–3 Authority.
2462.1 Publication of notice of, and public

hearings on, proposed classification.
2462.2 Publication of notice of classifica-

tion.
2462.3 Administrative review.
2462.4 Segregative effect of publication.

Subpart 2461—Multiple-Use
Classification Procedures

SOURCE: 35 FR 9564, June 13, 1970, unless
otherwise noted.

§ 2461.0–1 Purpose.
Formal action to classify land for re-

tention for multiple use management
will be governed by the following pro-
cedures

§ 2461.1 Proposed classifications.
(a) Proposed classifications will be

clearly set forth on a map by the au-
thorized officer, and on the Land Office
records.

(1) Notice of proposed classifications
involving more than 2,560 acres will be,
and those involving 2,560 acres or less
may be, published in the FEDERAL REG-
ISTER and an announcement in a news-
paper having general circulation in the
area or areas in the vicinity of the af-
fected lands.

(2) Notice of the proposals will be
sent to authorized users, licensees, les-
sees, and permittees, or their selected
representatives, the head of the gov-
erning body of the political subdivision
of the State, if any, having jurisdiction
over zoning in the geographic area in
which the lands are located, the gov-
ernor of that State, the BLM multiple
use advisory board in that State, and
the District advisory board and to any
other parties indicating interest in
such classifications.

(3) The notice will indicate where and
when the map and Land Office records
may be examined. The notice will
specify the general location of the
lands, the acreage involved, and the ex-
tent to which the land is proposed to be
segregated from settlement, location,
sale, selection, entry, lease, or other
form of disposal under the public land
laws, including the mining and mineral
leasing laws. The notice of proposed

classification will specify the period
during which comments will be re-
ceived, which will not be less than 60
days from date of publication of the no-
tice.

(4) The authorized officer will hold a
public hearing on the proposal if (i) the
proposed classification will affect more
than 25,000 acres or (ii) he determines
that sufficient public interest exists to
warrant the time and expense of a
hearing.

§ 2461.2 Classifications.

Not less than 60 days after publica-
tion of the proposed classification, a
classification will be made by the au-
thorized officer, and a notice of classi-
fication published in the FEDERAL REG-
ISTER and recorded in the Land Office
records and on a map which will be
filed in the local BLM District Office.
Such map will be available for public
inspection.

§ 2461.3 Administrative review.

For a period of 30 days after publica-
tion of the classification in the FED-
ERAL REGISTER, the classification shall
be subject to the exercise of adminis-
trative review and modification by the
Secretary of the Interior.

§ 2461.4 Changing classifications.

Classifications may be changed,
using the procedures specified in this
subpart.

§ 2461.5 Segregative effect.
Segregative effect of classifications

and proposed classifications:
(a) Publication in the FEDERAL REG-

ISTER of a notice of proposed classifica-
tion pursuant to § 2461.1(a) or of a no-
tice of classification pursuant to
§ 2461.2 will segregate the affected land
to the extent indicated in the notice.

(b) The segregative effect of a pro-
posed classification will terminate in
one of the following ways:

(1) Classification of the lands within
2 years of publication of the notice of
proposed classification in the FEDERAL
REGISTER;

(2) Publication in the FEDERAL REG-
ISTER of a notice of termination of the
proposed classification;

(3) An Act of Congress;
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(4) Expiration of a 2-year period from
the date of publication of the notice of
proposed classification without con-
tinuance as prescribed by the Classi-
fication and Multiple Use Act, or expi-
ration of an additional period, not ex-
ceeding 2 years, if the required notice
of proposed continuance is given.

(c) The segregative effect of a classi-
fication for retention will terminate in
one of the following ways:

(1) Reclassification of the lands for
some form of disposal;

(2) Publication in the FEDERAL REG-
ISTER of a notice of termination of the
classification;

(3) An Act of Congress;
(4) Expiration of the classification.

Subpart 2462—Disposal Classifica-
tion Procedure: Over 2,560
Acres

SOURCE: 35 FR 9564, June 13, 1970, unless
otherwise noted.

§ 2462.0–3 Authority.
Section 2 of the Classification and

Multiple Use Act of September 19, 1964
(78 Stat. 986, 43 U.S.C. 1412), requires
the Secretary of the Interior to take
certain actions when he proposes the
classification for sale or other disposal
under any statute of a tract of land in
excess of 2,560 acres.

§ 2462.1 Publication of notice of, and
public hearings on, proposed classi-
fication.

The authorized officer shall publish a
notice of his proposed classification in
the FEDERAL REGISTER and an an-
nouncement in a newspaper having
general circulation in the area or areas
in the vicinity of the affected land. The
notice shall include the legal descrip-
tion of the affected land, the law or
laws under which the lands would be
disposed of together with such other
information as the authorized officer
deems pertinent. Copies of the notice
will be sent to the head of the gov-
erning body of the political subdivision
of the State, if any, having jurisdiction
over zoning in the geographic area
within which the affected lands are lo-
cated, the governor of that State and
the BLM multiple use advisory board

in that State, the land-use planning of-
ficer and land-use planning commit-
tees, if any, of the county, in which the
affected lands are located, the author-
ized user or users of the lands or their
selected representatives, all petitioner-
applicants involved, and any other
party the authorized officer determines
to have an interest in the proper use of
the lands. The authorized officer will
hold a public hearing on the proposal if
(a) the proposed classification will af-
fect more than 25,000 acres or (b) he de-
termines that sufficient public interest
exists to warrant the time and expense
of a hearing.

§ 2462.2 Publication of notice of classi-
fication.

After having considered the com-
ments received as the result of publica-
tion, the authorized officer may clas-
sify the lands any time after the expi-
ration of 60 days following the publica-
tion of the proposed classification in
the FEDERAL REGISTER. The authorized
officer shall publicize the classification
in the same manner as the proposed
classification was publicized, indi-
cating in the notice the differences, if
any, between the proposed classifica-
tion and the classification.

§ 2462.3 Administrative review.

For a period of 30 days after publica-
tion in the FEDERAL REGISTER of a no-
tice of classification for disposal, the
classification shall be subject to the
exercise of supervisory authority by
the Secretary of the Interior for the
purpose of administrative review. If, 30
days from date of publication, the Sec-
retary has neither on his own motion,
on motion of any protestant or the
State Director exercised supervisory
authority for review, the classification
shall become the final order of the Sec-
retary. The exercise of supervisory au-
thority by the Secretary shall auto-
matically vacate the classification and
reinstate the proposed classification
together with its segregative effect. In
this event the final departmental deci-
sion shall be issued by the Secretary
and published in the FEDERAL REG-
ISTER.
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§ 2462.4 Segregative effect of publica-
tion.

(a) Publication in the FEDERAL REG-
ISTER of a notice of proposed classifica-
tion pursuant to § 2462.1 or of a notice
of classification pursuant to § 2462.2
will segregate the affected land from
all forms of disposal under the public
land laws, including the mining laws
except the form or forms of disposal for
which it is proposed to classify the
lands. However, publication will not
alter the applicability of the public
land laws governing the use of the
lands under lease, license, or permit, or
governing the disposal of their mineral
and vegetative resources, other than
under the mining laws.

(b) The segregative effect of a pro-
posed classification will terminate in
one of the following ways:

(1) Classification of the lands within
2 years of publication of the notice of
proposed classification in the FEDERAL
REGISTER;

(2) Publication in the FEDERAL REG-
ISTER of a notice of termination of the
proposed classification;

(3) An Act of Congress;
(4) Expiration of a 2-year period from

the date of publication of the notice of
proposed classification without con-
tinuance as prescribed by the Classi-
fication and Multiple Use Act of Sep-
tember 19, 1964 (78 Stat. 986, 43 U.S.C.
1411–18), or expiration of an additional
period, not exceeding 2 years, if the re-
quired notice of proposed continuance
is given.

(c) The segregative effect of a classi-
fication for sale or other disposal will
terminate in one of the following ways:

(1) Disposal of the lands;
(2) Publication in the FEDERAL REG-

ISTER of a notice of termination of the
classification;

(3) An Act of Congress;
(4) Expiration of 2 years from the

date of publication of the proposed
classification without disposal of the
land and without the notice of pro-
posed continuance as prescribed by the
Classification and Multiple Use Act; or

(5) Expiration of an additional period,
not exceeding 2 years, if the required
notice of proposed continuance is
given.

PART 2470—POSTCLASSIFICATION
ACTIONS

Subpart 2470—Opening and Allowance

Sec.
2470.1 Opening of lands to disposal.
2470.2 Allowance and entry.

SOURCE: 35 FR 9565, June 13, 1970, unless
otherwise noted.

Subpart 2470—Opening and
Allowance

§ 2470.1 Opening of lands to disposal.

After lands have been classified for
disposal, the authorized officer shall,
at the appropriate time, open the lands
to those forms of disposal consistent
with the classification.

[35 FR 9565 June 13, 1970]

§ 2470.2 Allowance and entry.

(a) After lands are classified pursuant
to the regulations of this part, and
opened for entry or other disposal, all
the laws and regulations governing the
particular kind of entry, location, se-
lection, or other disposal must be com-
plied with in order for title to vest or
other interests to pass.

(b) After lands are classified for dis-
posal under the regulations of this sub-
part, the lands shall be offered for sale
or other disposal consistent with the
classification. If a petitioner-applicant
does not have a preference right under
§ 2450.8, the lands shall be opened on an
equal-opportunity basis.

[35 FR 9565 June 13, 1970]

Group 2500—Disposition;
Occupancy and Use

NOTE: The information collection require-
ments contained in parts 2520, 2530, 2540 and
2560 of Group 2500 have been approved by the
Office of Management and Budget under 44
U.S.C. 3507 and assigned clearance numbers
1004—0004, 1004—1010, 1004—0011, 1004—0023,
1004—0026, 1004—0028, 1004—0029 and 1004—
0069. The information is being collected to
permit the authorized officer to determine
whether certain petitions or applications for
use and occupancy of the public lands should
be granted. The information will be used to

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00108 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



109

Bureau of Land Management, Interior § 2520.0–5

make that determination. A response is re-
quired to obtain a benefit.

[48 FR 40889, Sept. 12, 1983]

PART 2520—DESERT-LAND ENTRIES

Subpart 2520—Desert-Land Entries:
General

Sec.
2520.0–1 Purpose.
2520.0–3 Authority.
2520.0–5 Definitions.
2520.0–7 Cross references.
2520.0–8 Land subject to disposition.

Subpart 2521—Procedures

2521.1 Who may make desert-land entry.
2521.2 Petitions and applications.
2521.3 Assignment.
2521.4 When lands may be sold, taxed, or

mortgaged.
2521.5 Annual proof.
2521.6 Final proof.
2521.7 Amendments.
2521.8 Contests.
2521.9 Relinquishments.

Subpart 2522—Extensions of Time To Make
Final Proof

2522.1 General acts authorizing extensions
of time.

2522.2 Procedure on applications for exten-
sions of time, where contest is pending.

2522.3 Act of March 28, 1908.
2522.4 Act of April 30, 1912.
2522.5 Act of February 25, 1925.
2522.6 Service fees.

Subpart 2523—Payments

2523.1 Collection of purchase money and
fees; issuance of final certificate.

2523.2 Amounts to be paid.

Subpart 2524—Desert–Land Entries Within a
Reclamation Project

2524.1 Conditions excusing entrymen from
compliance with the desert-land laws.

2524.2 Annual proof.
2524.3 Time extended to make final proof.
2524.4 Beginning of period for compliance

with the law.
2524.5 Assignment of desert-land entries in

whole or in part.
2524.6 Desert-land entryman may proceed

independently of Government irrigation.
2524.7 Disposal of lands in excess of 160

acres.
2524.8 Cancellation of entries for non-

payment of water-right charges.

Subpart 2520—Desert-Land Entries:
General

AUTHORITY: R.S. 2478; 43 U.S.C. 1201.

SOURCE: 35 FR 9581, June 13, 1970, unless
otherwise noted.

§ 2520.0–1 Purpose.
(a) It is the purpose of the statutes

governing desert-land entries to en-
courage and promote the reclamation,
by irrigation, of the arid and semiarid
public lands of the Western States
through individual effort and private
capital, it being assumed that settle-
ment and occupation will naturally fol-
low when the lands have thus been ren-
dered more productive and habitable.

§ 2520.0–3 Authority.
The Act of March 3, 1877 (19 Stat. 377;

43 U.S.C. 321–323) as amended by the
Act of March 3, 1891 (26 Stat. 1096; 43
U.S.C. 231, 323, 325, 327–329), provides for
the making of desert-land entries in
the States of Arizona, California, Colo-
rado, Idaho, Montana, Nevada, New
Mexico, North Dakota, Oregon, South
Dakota, Utah, Washington, and Wyo-
ming.

§ 2520.0–5 Definitions.
(a) As used in the desert-land laws

and the regulations of this subpart:
(1) Reclamation requires conducting

water in adequate amounts and quality
to the land so as to render it available
for distribution when needed for irriga-
tion and cultivation.

(2) Cultivation requires the operation,
practice, or act of tillage or prepara-
tion of land for seed, and keeping the
ground in a state favorable for the
growth of crops.

(3) Irrigation requires the application
of water to land for the purpose of
growing crops.

(4) Crop includes any agricultural
product to which the land under con-
sideration is generally adapted and
which would return a fair reward for
the expense of producing it.

(5) Water supply, to be adequate, must
be sufficient to irrigate successfully
and to reclaim all of the irrigable land
embraced in an entry.

(6) Water right means the authority,
whether by prior ownership, contract,
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purchase, or appropriation in accord-
ance with state law, to use water on
the land to be irrigated.

§ 2520.0–7 Cross references.
(a) For assignment of desert-land en-

tries within Government reclamation
projects, see § 2524.5(a).

(b) For provisions under Appeals and
Hearings see parts 1840 and 1850 of this
chapter.

(c) For relinquishments, in general,
see subpart 1825 of this chapter.

(d) For residence and cultivation re-
quirements under the homestead laws,
see § 2511.4–2(a).

§ 2520.0–8 Land subject to disposition.
(a) Land that may be entered as desert

land. (1) As the desert-land law requires
the artificial irrigation of any land en-
tered thereunder, lands which are not
susceptible of irrigation by practicable
means are not deemed subject to entry
as desert lands. The question as to
whether any particular tract sought to
be entered as desert land is in fact irri-
gable from the source proposed by the
applicant will be investigated and de-
termined before the application for
entry is allowed. In order to be subject
to entry under the desert-land law,
public lands must be not only irrigable
but also surveyed, unreserved, unap-
propriated, non-mineral (except lands
withdrawn, classified, or valuable for
coal, phosphate, nitrate, potash, so-
dium, sulphur, oil, gas or asphaltic
minerals, which may be entered with a
reservation of such mineral deposits, as
explained in subpart 2093, nontimbered,
and such as will not, without artificial
irrigation, produce any reasonably re-
munerative agricultural crop by the
usual means or methods of cultivation.
In this latter class are those lands
which, one year with another for a se-
ries of years, will not without irriga-
tion produce paying crops, but on
which crops can be successfully grown
in alternate years by means of the so-
called dry-farming system. (37 L.D. 522
and 42 L.D. 524.)

(2) Applications to make desert-land
entries of lands embraced in applica-
tions, permits, or leases under the Act
of February 25, 1920 (41 Stat. 437), if in
all other respects complete, will be
treated in accordance with §§ 2093.0–3 to

2093.0–7. Applications to make desert-
land entries of lands within a naval pe-
troleum reserve must be rejected, as no
desert-land entry may be allowed for
such lands.

(3) Land that has been effectually re-
claimed is not subject to desert land
entry.

(b) Quantity of lands that may be en-
tered. An entry of lands under the Act
of March 3, 1877, is limited to 320 acres,
subject to the following additional lim-
itations:

(1) An entry of lands within an irriga-
tion district which the Secretary of the
Interior or his delegate has approved
under the Act of August 11, 1916 (39
Stat. 506; 43 U.S.C. 621–630), is limited
to 160 acres.

(2) An entryman may have a desert-
land entry for such a quantity of land
as, taken together with all land ac-
quired and claimed by him under the
other agricultural land laws since Au-
gust 30, 1890, does not exceed 320 acres
in the aggregate, or 480 acres if he shall
have made an enlarged homestead
entry of 320 acres (Acts of August 30,
1890; 26 Stat. 391; 43 U.S.C. 212; and of
February 27, 1917; 39 Stat. 946; 43 U.S.C.
330).

(c) Entries restricted to surveyed lands.
Unsurveyed public land withdrawn by
Executive Orders 6910 and 6964 of No-
vember 26, 1934, and February 5, 1935,
respectively, is not subject to appro-
priation, under the desert-land laws,
until such appropriation has been au-
thorized by classification. (See parts
2410, 2420, and 2430.)

(d) Economic unit requirements, com-
pactness. (1) One or more tracts of pub-
lic lands may be included in a desert
land entry and the tracts so entered
need not be contiguous. All the tracts
entered, however, shall be sufficiently
close to each other to be managed sat-
isfactorily as an economic unit. In ad-
dition, the lands in the entry must be
in as compact a form as possible taking
into consideration the character of
available public lands and the effect of
allowance of the entry on the remain-
ing public lands in the area.

(2) In addition to the other require-
ments of the regulations in this part,
applicants for desert land entry must
submit with their applications infor-
mation showing that the tracts applied
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for are sufficiently close to each other
to be managed satisfactorily as an eco-
nomic unit and that the lands in the
application are as compact as possible
in the circumstances.

(3) In determining whether an entry
can be allowed in the form sought, the
authorized officer of the Bureau of
Land Management will take into con-
sideration such factors as the topog-
raphy of the applied for and adjoining
lands, the availability of public lands
near the lands sought, the private
lands farmed by the applicant, the
farming systems and practices common
to the locality and the character of the
lands sought, and the practicability of
farming the lands as an economically
feasible operating unit.

Subpart 2521—Procedures

SOURCE: 35 FR 9582, June 13, 1970, unless
otherwise noted.

§ 2521.1 Who may make desert-land
entry.

(a) Citizenship. (1) Any citizen of the
United States 21 years of age, or any
person of that age who has declared his
intention of becoming a citizen of the
United States, and who can truthfully
make the statements specified in
§§ 2520.0–8(c) and 2521.2(a) can make a
desert-land entry. Thus, a woman,
whether married or single, who pos-
sesses the necessary qualifications, can
make a desert-land entry, and, if mar-
ried, without taking into consideration
any entries her husband may have
made.

(2) At the time of making final proof
claimants of alien birth must have
been admitted to citizenship, but evi-
dence of naturalization need not be fur-
nished if it has already been filed in
connection with the original declara-
tion or with the proof of an assignment
of the entry.

(b) Second and additional entries. A
person’s right of entry under the
desert-land law is exhausted either by
filing an allowable application and
withdrawing it prior to its allowance
or by making an entry or by taking an
assignment of an entry, in whole or in
part, except under the conditions de-
scribed in paragraphs (b)(1) and (2) of
this section.

(1) Under the Act of September 5, 1914
(38 Stat. 712; 43 U.S.C. 182), if a person,
otherwise duly qualified to make a
desert-land entry, has previously filed
an allowable application, or made such
entry or entries and through no fault of
his own has lost, forfeited, or aban-
doned the same, such person may make
another entry. In such case, however, it
must be shown that the prior applica-
tion, entry, or entries were made in
good faith, and were lost, forfeited, or
abandoned because of matters beyond
the applicant’s control, and that the
applicant has not speculated in his
right, nor committed a fraud or at-
tempted fraud in connection with such
prior entry or entries. As the assign-
ment of an entry involves no loss, for-
feiture, or abandonment thereof, but
carries a benefit to the assignor, it is
held to exhaust his right of entry under
the desert-land law. Hence, no person
who has assigned such entry, in whole
or in part, will be permitted to make
another entry or to take one or any
part thereof by assignment except
where paragraph (b)(2) of this section
applies.

(2) The Act of June 16, 1955 (69 Stat.
138) authorizes any person who prior to
June 16, 1955, made a valid desert-land
entry on lands subject to the Acts of
June 22, 1910 (36 Stat. 583; 30 U.S.C. 33–
85), or of July 17, 1914 (38 Stat. 509; 30
U.S.C. 121–123), if otherwise qualified to
enter as a personal privilege not as-
signable, an additional tract of desert
land, providing such additional tract
shall not, together with the original
entry, exceed 320 acres. Applicants and
entrymen under the Act of June 16,
1955, are subject to, and must comply
with, all the regulations of this part,
including the acreage limitations of
§ 2520.0–8(b).

§ 2521.2 Petitions and applications.

(a) Filing and fees. (1) A person who
desires to enter public lands under the
desert land laws must file an applica-
tion together with a petition on forms
approved by the Director, properly exe-
cuted. However, if the lands described
in the application have been already
classified and opened for disposition
under the desert land laws, no petition
is required. The documents must be

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00111 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



112

43 CFR Ch. II (10–1–99 Edition)§ 2521.3

filed in the proper office (see § 1821.2–1
of this chapter).

(2) All applications must be accom-
panied by an application service fee of
$15 which is not returnable, and the
payment of 25 cents per acre for the
lands therein described as required by
law.

(b) Post-office addresses of applicants
and witnesses. Applicants and witnesses
must in all cases state their places of
actual residence, their business or oc-
cupation, and their post-office address-
es. It is not sufficient to name only the
county or State in which a person
lives, but the town or city must be
named also; and where the residence is
in a city the street and number must
be given. It is especially important to
claimants that upon changing their
post-office addresses they promptly no-
tify the authorizing officer of such
change, for in case of failure to do so
their entries may be canceled upon no-
tice sent to the address of record but
not received by them.

(c) Execution of applications and
proofs; time for filing of applications. (1)
Applications and proofs, except final
proofs required by R.S. 2294 (43 U.S.C.
254), must be signed by the applicants
but need not be under oath. Final
proofs may be executed before any offi-
cer authorized to administer oaths in
public land cases, as explained by
§ 1821.3–2 of this chapter.

(2) An application to make desert-
land entry is not acceptable if dated
more than 10 days before its filing at
the land office.

(d) Evidence of water rights required
with application. No desert-land appli-
cation will be allowed unless accom-
panied by evidence satisfactorily show-
ing either that the intending entryman
has already acquired by appropriation,
purchase, or contract a right to the
permanent use of sufficient water to ir-
rigate and reclaim all of the irrigable
portion of the land sought, or that he
has initiated and prosecuted, as far as
then possible, appropriate steps look-
ing to the acquisition of such a right,
or, in States where no permit or right
to appropriate water is granted until
the land embraced within the applica-
tion is classified as suitable for desert-
land entry or the entry is allowed, a
showing that the applicant is otherwise

qualified under State law to secure
such permit or right. If applicant in-
tends to procure water from an irriga-
tion district, corporation, or associa-
tion, but is unable to obtain a contract
for the water in advance of the allow-
ance of his entry, then he must furnish,
in lieu of the contract, some written
assurance from the responsible officials
of such district, corporation, or asso-
ciation that, if his entry be allowed,
applicant will be able to obtain from
that source the necessary water. The
authorizing officer will examine the
evidence submitted in such applica-
tions and either reject defective appli-
cations or require additional evidence.

§ 2521.3 Assignment.

(a) Lands which may be assigned.
While by the Act of March 3, 1891 (26
Stat. 1096; 43 U.S.C. 329), assignments
of desert-land entries were recognized,
the Department of the Interior, largely
for administrative reasons, held that a
desert-land entry might be assigned as
a whole or in its entirety, but refused
to recognize the assignment of only a
portion of an entry. The Act of March
28, 1908, however, provides for an as-
signment of such entries, in whole or in
part, but this does not mean that less
than a legal subdivision may be as-
signed. Therefore no assignment, oth-
erwise than by legal subdivisions, will
be recognized. The legal subdivisions
assigned must be contiguous.

(b) Qualifications of assignees. (1) The
Act of March 28, 1908, also provides
that no person may take a desert-land
entry by assignment unless he is quali-
fied to enter the tract so assigned to
him. Therefore, if a person is not at
least 21 years of age and, excepting Ne-
vada, a resident citizen of the State
wherein the land involved is located; or
if he is not a ciitzen of the United
States, or a person who has declared
his intention to become a citizen there-
of; or, if he has made a desert-land
entry in his own right and is not enti-
tled under § 2521.1 to make a second or
an additional entry, he cannot take
such an entry by assignment. The lan-
guage of the act indicates that the tak-
ing of an entry by assignment is equiv-
alent to the making of an entry, and
this being so, no person is allowed to
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take more than one entry by assign-
ment, unless it be done as the exercise
of a right of second or additional entry.

(2) A person who has the right to
make a second or additional desert-
land entry may exercise that right by
taking an assignment of a desert-land
entry, or part of such entry, if he is
otherwise qualified to make a desert-
land entry for the particular tract as-
signed.

(3) The Act of March 28, 1908, also
provides that no assignment to or for
the benefit of any corporation shall be
authorized or recognized.

(c) Showing required of assignees; rec-
ognition of assignments. (1) As evidence
of the assignment there should be
transmitted to the authorizing officer
the original deed of assignment or a
certified copy thereof. Where the deed
of assignment is recorded a certified
copy may be made by the officer who
has custody of the record. Where the
original deed is presented to an officer
qualified to take proof in desert-land
cases, a copy certified by such officer
will be accepted.

(2) An assignee must file with his
deed of assignment, a statement on a
form approved by the Director, show-
ing his qualifications to take the entry
assigned to him. He must show what
applications or entries, if any, have
been made by him or what entries as-
signed to him under the agricultural
public land laws, and he must also
show his qualifications as a citizen of
the United States; that he is 21 years of
age or over; and also that he is a resi-
dent citizen of the State in which the
land assigned to him is situated, except
in the State of Nevada, where citizen-
ship of the United States only is re-
quired. If the assignee is not a native-
born citizen of the United States, he
should also furnish a statement as to
his citizenship status in accordance
with subpart 1811 of this chapter. If the
assignee is a woman, she should in all
cases state whether she is married, and
if so, she must make the showing re-
quired by subpart 1811 of this chapter.
Desert-land entries are initiated by the
payment of 25 cents per acre, and no
assignable right is acquired by the ap-
plication prior to such payment. (6
L.D. 541, 33 L.D. 152.) An assignment
made on the day of such payment, or

soon thereafter, is treated as sug-
gesting fraud, and such cases will be
carefully scrutinized. The provisions of
law authorizing the assignment of
desert entries, in whole or in part, fur-
nish no authority to a claimant under
said law to make an executory con-
tract to convey the land after the
issuance of patent and thereafter to
proceed with the submission of final
proof in furtherance of such contract.
(34 L.D. 383.) The sale of land embraced
in an entry at any time before final
payment is made must be regarded as
an assignment of the entry, and in such
cases the person buying the land must
show that he possesses all the quali-
fications required of an assignee. (29
L.D. 453.) The assignor of a desert-land
entry may execute the assignment be-
fore any officer authorized to take ac-
knowledgements of deeds. The assignee
must furnish a statement on a form ap-
proved by the Director as to his quali-
fications.

(3) No assignments of desert-land en-
tries or parts of entries are conclusive
until examined in the proper office and
found satisfactory and the assignment
recognized. When recognized, however,
the assignee takes the place of the as-
signor as effectively as though he had
made the entry, and is subject to any
requirement that may be made relative
thereto. The assignment of a desert-
land entry to one disqualified to ac-
quire title under the desert-land law,
and to whom, therefore, recognition of
the assignment is refused by the au-
thorizing officer, does not of itself
render the entry fraudulent, but leaves
the right thereto in the assignor. In
such connection, however, see 42 L.D.
90 and 48 L.D. 519.

(4) All applications for recognition of
assignment of desert-land entries must
be accompanied by an application serv-
ice fee of $10 which will not be return-
able.

§ 2521.4 When lands may be sold,
taxed, or mortgaged.

(a) After final proof and payment
have been made the land may be sold
and conveyed to another person with-
out the approval of the Bureau of Land
Management, but all such conveyances
are nevertheless subject to the superior
rights of the United States, and the
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title so contained would fall if it
should be finally determined that the
entry was illegal or that the entryman
had failed to comply with the law.

(b) Lands embraced in unperfected
desert-land entries are not subject to
taxation by the State authorities, nor
to levy and sale under execution to sat-
isfy judgments against the entrymen,
except as hereinafter set forth in this
section.

(c) Lands embraced in desert-land en-
tries within an irrigation district
which the Secretary of the Interior has
approved under the Act of August 11,
1916 (39 Stat. 506; 43 U.S.C. 621–630),
may be taxed and otherwise dealt with
as provided by said act, and lands in
desert-land entries within irrigation
projects constructed under the Rec-
lamation Act may be taxed as provided
for by the Act of June 13, 1930 (46 Stat.
581; 43 U.S.C. 455, 455a–455c).

(d) A desert-land entryman may,
however, mortgage his interest in the
entered land if, by the laws of the
State in which the land is situated, a
mortgage of land is regarded as merely
creating a lien thereon and not as a
conveyance thereof. The purchaser at a
sale had for the foreclosure of such
mortgage may be recognized as as-
signee upon furnishing proof of his
qualifications to take a desert-land
entry by assignment. Transferees, after
final proof, mortgagees, or other en-
cumbrancers may file in the proper of-
fice written notice stating the nature
of their claims, and they will there
upon become entitled to receive notice
of any action taken by the Bureau of
Land Management with reference to
the entry.

(e) The filing of all notices of rec-
ordation of claim by transferees, mort-
gagees or other encumbrancer under
this section must be accompanied by a
service charge of $10 which will not be
returnable.

§ 2521.5 Annual proof.
(a) Showing required. (1) In order to

test the sincerity and good faith of
claimants under the desert-land laws
and to prevent the segregation for a
number of years of public lands in the
interest of persons who have no inten-
tion to reclaim them, Congress, in the
Act of March 3, 1891 (26 Stat. 1096; 43

U.S.C. 327, 328) made the requirement
that a map be filed at the initiation of
the entry showing the mode of con-
templated irrigation and the proposed
source of water supply, and that there
be expended yearly for 3 years from the
date of the entry not less than $1 for
each acre of the tract entered, making
a total of not less than $3 per acre, in
the necessary irrigation, reclamation,
and cultivation of the land, in perma-
nent improvements thereon, and in the
purchase of water rights for the irriga-
tion thereof, and that at the expiration
of the third year a map or plan be filed
showing the character and extent of
the improvements placed on the claim.
Said act, however, authorizes the sub-
mission of final proof at an earlier date
than 4 years from the time the entry is
made in cases wherein reclamation has
been effected and expenditures of not
less than $3 per acre have been made.

(2) Yearly or annual proof of expendi-
tures must consist of the statements of
two or more credible witnesses, each of
whom must have general knowledge
that the expenditures were made for
the purpose stated in the proof. Annual
proofs must contain itemized state-
ments showing the manner in which
expenditures were made.

(b) Acceptable expenditures. (1) Ex-
penditures for the construction and
maintenance of storage reservoirs,
dams, canals, ditches, and laterals to
be used by claimant for irrigating his
land; for roads where they are nec-
essary; for erecting stables, corrals,
etc.; for digging wells, where the water
therefrom is to be used for irrigating
the land; for stock or interest in an ap-
proved irrigation company, or for taxes
paid to an approved irrigation district
through which water is to be secured to
irrigate the land; and for leveling and
bordering land proposed to be irrigated,
will be accepted. Expenditures for fenc-
ing all or a portion of the claim, for
surveying for the purpose of
ascertaining the levels for canals,
ditches, etc., and for the first breaking
or clearing of the soil are also accept-
able.

(2) The value to be attached to, and
the credit to be given for, an expendi-
ture for works or improvements is the
reasonable value of the work done or
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improvement placed upon the land, ac-
cording to the market price therefor,
or for similar work or improvements
prevailing in the vicinity, and not the
amount alleged by a claimant to have
been expended nor the mere proof of ex-
penditures, as exhibited by checks or
other vouchers. (Bradley v. Vasold, 36
L.D. 106.)

(c) Expenditures not acceptable. (1) Ex-
penditures for cultivation after the soil
has been first prepared may not be ac-
cepted, because the claimant is sup-
posed to be compensated for such work
by the crops to be reaped as a result of
cultivation. Expenditures for surveying
the claim in order to locate the corners
of same may not be accepted. The cost
of tools, implements, wagons, and re-
pairs to same, used in construction
work, may not be computed in cost of
construction. Expenditures for mate-
rial of any kind will not be allowed un-
less such material has actually been in-
stalled or employed in and for the pur-
pose for which it was purchased. For
instances, if credit is asked for posts
and wire for fences or for pump or
other well machinery, it must be
shown that the fence has been actually
constructed or the well machinery ac-
tually put in place. No expenditures
can be credited on annual proofs upon
a desert-land entry unless made on ac-
count of that particular entry, and ex-
penditures once credited can not be
again applied. This rule applies to sec-
ond entries as well as to original en-
tries, and a claimant who relinquishes
his entry and makes second entry of
the same land under the Act of Sep-
tember 5, 1914, cannot receive credit on
annual proofs upon the second entry
for expenditures made on account of
the former entry. (41 L.D. 601 and 42
L.D. 523.)

(2) Expenditures for the clearing of
the land will not receive credit in cases
where the vegetation or brush claimed
to have been cleared away has not been
actually removed by the roots. There-
fore, expenditures for clearing, where
as a matter of fact there has been only
crushing, or rolling, or what is known
in some localities as railing the land
will not be accepted.

(3) No expenditures for stock or in-
terest in an irrigation company,
through which water is to be secured

for irrigating the land, will be accepted
as satisfactory annual expenditure
until a field examiner, or other author-
ized officer, has submitted a report as
to the resources and reliability of the
company, including its actual water
right, and such report has been favor-
ably acted upon by the Bureau of Land
Management. The stock purchased
must carry the right to water, and it
must be shown that payment in cash
has been made at least to the extent of
the amount claimed as expenditure for
the purchase of such stock in connec-
tion with the annual proof submitted,
and such stock must be actually owned
by the claimants at the time of the
submission of final proof.

(d) Procedure where proof is not made
when due. Authorizing officers will ex-
amine their records frequently for the
purpose of ascertaining whether all an-
nual proofs due on pending desert-land
entries have been made, and in every
case where the claimant is in default in
that respect they will send him notice
and allow him 60 days in which to sub-
mit such proof. If the proof is not fur-
nished as required the entry will be
canceled. During the pendency of a
Government proceeding initiated by
such notice the entry will be protected
against a private contest charging fail-
ure to make the required expenditures,
and such contest will neither defeat
the claimant’s right to equitably per-
fect the entry as to the matter of ex-
penditures during the 60 days allowed
in the notice nor secure to the contest-
ant a preference right in event the
entry be canceled for default under said
notice.

(e) Desert land entry in more than one
district. When a desert-land entry em-
braces land in more than one district,
the required annual proofs may be filed
in either district, provided proper ref-
erence is made to the portion of the
entry in the adjoining district, and the
entryman must notify the authorized
officer of the adjoining district by let-
ter of the date when the annual proof is
filed.

(f) Extensions of time. (1) The law
makes no provision for extensions of
time in which to file annual proof be-
coming due subsequent to December 31,
1936, on desert-land entries not em-
braced within the exterior boundaries
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of any withdrawal or irrigation project
under the Reclamation Act of June 17,
1902 (32 Stat. 388), and extensions for
said purpose cannot therefore be grant-
ed. However, where a township is sus-
pended from entry for the purpose of
resurvey thereof the time between the
date of suspension and the filing in the
local office of the new plat of survey
will be excluded from the period ac-
corded by law for the reclamation of
land under a desert entry within such
township and the statutory life of the
entry extended accordingly (40 L.D.
223). During the continuance of the ex-
tension the claimant may, at his op-
tion, defer the making of annual ex-
penditures and proof thereof.

(2) Extensions of time for making
desert-land proofs were authorized by
the Acts of June 16, 1933 (48 Stat. 274; 43
U.S.C. 256a), July 26, 1935 (49 Stat. 504;
43 U.S.C. 256a), and June 16, 1937 (50
Stat. 303; 43 U.S.C. 256a). Such acts af-
fect only proofs becoming due on or be-
fore December 31, 1936. For that reason,
the regulations which were issued
thereunder have not been included in
this chapter.

(g) Submission of proof before due date.
Nothing in the statutes or regulations
should be construed to mean that the
entryman must wait until the end of
the year to submit his annual proof be-
cause the proof may be properly sub-
mitted as soon as the expenditures
have been made. Proof sufficient for
the 3 years may be offered whenever
the amount of $3 an acre has been ex-
pended in reclaiming and improving
the land, and thereafter annual proof
will not be required.

§ 2521.6 Final proof.
(a) General requirements. The

entryman, his assigns, or, in case of
death, his heirs or devisees, are allowed
4 years from date of the entry within
which to comply with the requirements
of the law as to reclamation and cul-
tivation of the land and to submit final
proof, but final proof may be made and
patent thereon issued as soon as there
has been expended the sum of $3 per
acre in improving, reclaiming, and irri-
gating the land, and one-eighth of the
entire area entered has been properly
cultivated and irrigated, and when the
requirements of the desert-land laws as

to water rights and the construction of
the necessary reservoirs, ditches, dams,
etc., have been fully complied with.

(1) Where the proof establishes that
the entryman cannot effect timely
compliance with the law, the entry
must be canceled unless statutory au-
thority permits the granting of an ex-
tension of time or other relief.

(b) Notice of intention to make final
proof. When an entryman has reclaimed
the land and is ready to make final
proof, he should apply to the author-
izing officer for a notice of intention to
make such proof. This notice must con-
tain a complete description of the land,
give the number of the entry and name
of the claimant, and must bear an en-
dorsement specifically indicating the
source of his water supply. If the proof
is made by an assignee, his name, as
well as that of the original entryman,
should be stated. It must also show
when, where and before whom the proof
is to be made. Four witnesses may be
named in this notice, two of whom
must be used in making proof. Care
should be exercised to select as wit-
nesses persons who are familiar, from
personal observation, with the land in
question, and with what has been done
by the claimant toward reclaiming and
improving it. Care should also be taken
to ascertain definitely the names and
addresses of the proposed witnesses, so
that they may correctly appear in the
notice.

(c) Publication of final-proof notice.
The authorizing officer will issue the
usual notice for publication. This no-
tice must be published once a week for
five successive weeks in a newspaper of
established character and general cir-
culation published nearest the lands
(see 38 L.D. 131; 43 L.D. 216). The claim-
ant must pay the cost of the publica-
tion but it is the duty of authorizing
officers to procure the publication of
proper final-proof notices. The date
fixed for the taking of the proof must
be at least 30 days after the date of
first publication. Proof of publication
must be made by the statement of the
publisher of the newspaper or by some-
one authorized to act for him.

(d) Submission of final proof. On the
day set in the notice (or, in the case of
accident or unavoidable delay, within
10 days thereafter), and at the place
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and before the officer designated, the
claimant will appear with two of the
witnesses named in the notice and
make proof of the reclamation, cultiva-
tion, and improvement of the land. The
testimony of each claimant should be
taken separately and apart from and
not within the hearing of either of his
witnesses, and the testimony of each
witness should be taken separately and
apart from and not within the hearing
of either the applicant or of any other
witness, and both the applicant and
each of the witnesses should be re-
quired to state, in and as a part of the
final-proof testimony given by them,
that they have given such testimony
without any actual knowledge of any
statement made in the testimony of ei-
ther of the others. In every instance
where, for any reason whatever, final
proof is not submitted within the 4
years prescribed by law, or within the
period of an extension granted for sub-
mitting such proof, a statement should
be filed by claimant, with the proof, ex-
plaining the cause of delay.
The final proof may be made before any
officer authorized to administer oaths
in public land cases, as explained in
§ 1821.3–2 of this chapter.

(e) Showing as to irrigation system. The
final proof must show specifically the
source and volume of the water supply
and how it was acquired and how it is
maintained. The number, length, and
carrying capacity of all ditches, canals,
conduits, and other means to conduct
water to and on each of the legal sub-
divisions must also be shown. The
claimant and the witnesses must each
state in full all that has been done in
the matter of reclamation and im-
provements of the land, and must an-
swer fully, of their own personal
knowledge, all of the questions con-
tained in the final-proof blanks. They
must state plainly whether at any time
they saw the land effectually irrigated,
and the different dates on which they
saw it irrigated should be specifically
stated.

(f) Showing as to lands irrigated and re-
claimed. While it is not required that
all of the land shall have been actually
irrigated at the time final proof is
made, it is necessary that the one-
eighth portion which is required to be
cultivated shall also have been irri-

gated in a manner calculated to
produce profitable results, considering
the character of the land, the climate,
and the kind of crops being grown.
(Alonzo B. Cole, 38 L.D. 420.) The cul-
tivation and irrigation of the one-
eighth portion of the entire area en-
tered may be had in a body on one legal
subdivision or may be distributed over
several subdivisions. The final proof
must clearly show that all of the per-
manent main and lateral ditches, ca-
nals, conduits, and other means to con-
duct water necessary for the irrigation
of all the irrigable land in the entry
have been constructed so that water
can be actually applied to the land as
soon as it is ready for cultivation. If
pumping be relied upon as the means of
irrigation, the plant installed for that
purpose must be of sufficient capacity
to render available enough water for
all the irrigable land. If there are any
high points or any portions of the land
which for any reason it is not prac-
ticable to irrigate, the nature, extent,
and situation of such areas in each
legal subdivision must be fully stated.
If less than one-eighth of a smallest
legal subdivision is practically suscep-
tible of irrigation from claimant’s
source of water supply and no portion
thereof is used as a necessary part of
his irrigation scheme, such subdivision
must be relinquished. (43 L.D. 269.)

(g) Showing as to tillage of land. As a
rule, actual tillage of one-eighth of the
land must be shown. It is not sufficient
to show only that there has been a
marked increase in the growth of grass
or that grass sufficient to support
stock has been produced on the land as
a result of irrigation. If, however, on
account of some peculiar climatic or
soil conditions, no crops except grass
can be successfully produced, or if ac-
tual tillage will destroy or injure the
productive quality of the soil, the ac-
tual production of a crop of hay of mer-
chantable value will be accepted as suf-
ficient compliance with the require-
ments as to cultivation. (32 L.D. 456.)
In such cases, however, the facts must
be stated and the extent and value of
the crop of hay must be shown, and, as
before stated, that same was produced
as a result of actual irrigation.

(h) Showing as to water right. (1) In
every case where the claimant’s water
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right is founded upon contract or pur-
chase the final proof must embrace evi-
dence which clearly establishes the
fact and legal sufficiency of that right.
If claimant’s ownership of such right
has already been evidenced in connec-
tion with the original entry or some
later proceeding, then the final proof
must show his continued possession
thereof. If the water right relied on is
obtained under claimant’s appropria-
tion, the final proof, considered to-
gether with any evidence previously
submitted in the matter, must show
that the claimant has made such pre-
liminary filings as are required by the
laws of the State in which the land is
located, and that he has also taken all
other steps necessary under said laws
to secure and perfect the claimed water
right. In all cases the water right, how-
ever it be acquired, must entitle the
claimant to the use of a sufficient sup-
ply of water to irrigate successfully all
the irrigable land embraced in his
entry, notwithstanding that the final
proof need only show the actual irriga-
tion of one-eighth of that area.

(2) In those States where entrymen
have made applications for water
rights and have been granted permits
but where no final adjudication of the
water right can be secured from the
State authorities owing to delay in the
adjudication of the watercourses or
other delay for which the entrymen are
in no way responsible, proof that the
entrymen have done all that is re-
quired of them by the laws of the
State, together with proof of actual ir-
rigation of one-eighth of the land em-
braced in their entries, may be accept-
ed. This modification of the rule that
the claimant must furnish evidence of
an absolute water right will apply only
in those States where under the local
laws it is impossible for the entryman
to secure final evidence of title to his
water right within the time allowed
him to submit final proof on his entry,
and in such cases the best evidence ob-
tainable must be furnished. (35 L.D.
305.)

(3) It is a well-settled principle of law
in all of the States in which the desert
land acts are operative that actual ap-
plication to a beneficial use of water
appropriated from public streams
measures the extent of the right to the

water, and that failure to proceed with
reasonable diligence to make such ap-
plication to beneficial use within a rea-
sonable time constitutes an abandon-
ment of the right. (Wiel’s Water Rights
in the Western States, sec. 172.) The
final proof, therefore, must show that
the claimant has exercised such dili-
gence as will, if continued, under the
operation of this rule result in his defi-
nitely securing a perfect right to the
use of sufficient water for the perma-
nent irrigation and reclamation of all
of the irrigable land in his entry. To
this end the proof must at least show
that water which is being diverted
from its natural course and claimed for
the specific purpose of irrigating the
lands embraced in claimant’s entry,
under a legal right acquired by virtue
of his own or his grantor’s compliance
with the requirements of the State
laws governing the appropriation of
public waters, has actually been con-
ducted through claimant’s main
ditches to and upon the land; that one-
eighth of the land embraced in the
entry has been actually irrigated and
cultivated; that water has been
brought to such a point on the land as
to readily demonstrate that the entire
irrigable area may be irrigated from
the system; and that claimant is pre-
pared to distribute the water so
claimed over all of the irrigable land in
each smallest legal subdivision in
quantity sufficient for practical irriga-
tion as soon as the land shall have been
cleared or otherwise prepared for cul-
tivation. The nature of the work nec-
essary to be performed in and for the
preparation for cultivation of such part
of the land as has not been irrigated
should be carefully indicated, and it
should be shown that the said work of
preparation is being prosecuted with
such diligence as will permit of bene-
ficial application of appropriated water
within a reasonable time.

(4) Desert-land claimants should bear
in mind that a water right and a water
supply are not the same thing and that
the two are not always or necessarily
found together. Strictly speaking, a
perfect and complete water right for ir-
rigation purposes is confined to and
limited by the area of land that has
been irrigated with the water provided
thereunder. Under the various State
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laws, however, an inchoate or incom-
plete right may be obtained which is
capable of ripening into a perfect right
if the water is applied to beneficial use
with reasonable diligence. A person
may have an apparent right of this
kind for land which he has not irri-
gated, and which, moreover, he never
can irrigate because of the lack of
available water to satisfy his apparent
right. Such an imperfect right, of
course, cannot be viewed as meeting
the requirements of the desert-land law
which contemplates the eventual rec-
lamation of all the irrigable land in the
entry. Therefore, and with special ref-
erence to that portion of the irrigable
land of an entry not required to be irri-
gated and cultivated before final proof,
an incomplete (though real) water
right will not be acceptable if its com-
pletion appears to be impossible be-
cause there is no actual supply of
water available under the appropria-
tion in question.

(i) Showing where water supply is de-
rived from irrigation project. (1) Where
the water right claimed in any final
proof is derived from an irrigation
project it must be shown that the
entryman owns such an interest there-
in as entitles him to receive from the
irrigation works of the project a supply
of water sufficient for the proper irri-
gation of the land embraced in his
entry. Investigations by field exam-
iners as to the resources and reli-
ability, including particularly the
source and volume of the water supply,
of all irrigation companies associa-
tions, and districts through which
desert-land entrymen seek to acquire
water rights for the reclamation of
their lands are made, and it is the pur-
pose of the Bureau of Land Manage-
ment to accept no annual or final
proofs based upon such a water right
until an investigation of the company
in question has been made and report
thereon approved. The information so
acquired will be regarded as deter-
mining, at least tentatively, the
amount of stock or interest which is
necessary to give the entryman a right
to a sufficient supply of water; but the
entryman will be permitted to chal-
lenge the correctness of the report as
to the facts alleged and the validity of
its conclusions and to offer either with

his final proof or subsequently such
evidence as he can tending to support
his contentions.

(2) Entrymen applying to make final
proof are required to state the source
of their water supply, and if water is to
be obtained from the works of an irri-
gation company, association, or dis-
trict the authorizing officer will en-
dorse the name and address of the
project upon the copy of the notice to
be forwarded to the State Director. If
the report on the company has been
acted upon by the Bureau of Land Man-
agement and the proof submitted by
claimant does not show that he owns
the amount of stock or interest in the
company found necessary for the area
of land to be reclaimed, the authorizing
officer will suspend the proof, advise
the claimant of the requirements made
by the Bureau of Land Management in
connection with the report, and allow
him 30 days within which to comply
therewith or to make an affirmative
showing in duplicate and apply for a
hearing. In default of any action by
him within the specified time the au-
thorizing officer will reject the proof,
subject to the usual right of appeal.

(j) Final-proof expiration notice. (1)
Where final proof is not made within
the period of 4 years, or within the pe-
riod for which an extension of time has
been granted, the claimant will be al-
lowed 90 days in which to submit final
proof. (44 L.D. 364.)

(2) Should no action be taken within
the time allowed, the entry will be can-
celed. The 90 days provided for in this
section must not be construed as an ex-
tension of time or as relieving the
claimant from the necessity of explain-
ing why the proof was not made within
the statutory period or within such ex-
tensions of that period as have been
specifically granted.

(k) Requirements where township is
suspended for resurvey. No claimant will
be required to submit final proof while
the township embracing his entry is
under suspension for the purpose of re-
survey. (40 L.D. 223.) This also applies
to annual proof. In computing the time
when final proof on an entry so af-
fected will become due the period be-
tween the date of suspension and the
filing in the local office of the new plat
of survey will be excluded. However, if
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the claimant so elects, he may submit
final proof on such entry notwith-
standing the suspension of the town-
ship.

§ 2521.7 Amendments.
(a) To enlarge area of desert-land entry.

Amendment for the purpose of enlarg-
ing the area of a desert-land entry will
be granted under and in the conditions
and circumstances now to be stated.

(1) In any case where it is satisfac-
torily disclosed that entry was not
made to embrace the full area which
might lawfully have been included
therein because of existing appropria-
tions of all contiguous lands then ap-
pearing to be susceptible of irrigation
through and by means of entryman’s
water supply, or of all such lands which
seemed to be worthy of the expenditure
requisite for that purpose, said lands
having since been released from such
appropriations.

(2) Where contiguous tracts have
been omitted from entry because of
entryman’s belief, after a reasonably
careful investigation, that they could
not be reclaimed by means of the water
supply available for use in that behalf,
it having been subsequently discovered
that reclamation thereof can be effec-
tively accomplished by means of a
changed plan or method of conserving
or distributing such water supply.

(3) Where, at the time of entry, the
entryman announced, in his declara-
tion, his purpose to procure the can-
cellation, through contest or relin-
quishment, of an entry embracing
lands contiguous to those entered by
him, and thereafter to seek amendment
of his entry in such manner as to em-
brace all or some portion of the lands
so discharged from entry.

(b) Conditions governing amendments in
exercise of equitable powers; amendments
involving homestead and desert-land en-
tries of adjoining lands. Applications for
amendment presented pursuant to
§ 1821.6–5(a) of this chapter will not be
granted, except where at least one
legal subdivision of the lands origi-
nally entered is retained in the amend-
ed entry, and any such application
must be submitted within 1 year next
after discovery by the entryman of the
existence of the conditions relied upon

as entitling him to the relief he seeks,
or within 1 year succeeding the date on
which, by the exercise of reasonable
diligence, the existence of such condi-
tions might have been discovered: Pro-
vided, nevertheless, That where an appli-
cant for amendment has made both
homestead and desert land entries for
contiguous lands, amendment may be
granted whereby to transfer the desert-
land entry, in its entirety, to the land
covered by the homestead entry, and
the homestead entry, in its entirety, to
the land covered by the desert-land
entry, or whereby to enlarge the
desert-land entry in such manner as
that it will include the whole or some
portion of the lands embraced in the
homestead entry, sufficient equitable
reason for such enlargement being ex-
hibited, and the area of the enlarged
entry in no case exceeding 320 acres.
Applications for such amendments may
be made under §§ 1821.6–1 to 1821.6–5 of
this chapter and on the prescribed
form, in so far as the same are applica-
ble. A supplemental statement should
also be furnished, if necessary, to show
the facts.

(c) Evidence of water-right to accom-
pany application to amend desert-land
entry. Application to amend desert-land
entries by the addition of a new and en-
larged area or by transferring the
entry to lands not originally selected
for entry must be accompanied by evi-
dence of applicant’s right to the use of
water sufficient for the adequate irri-
gation of said enlarged area or of the
lands to which entry is to be trans-
ferred. Such evidence must be in the
form prescribed by § 2521.2.

§ 2521.8 Contests.

(a) Contests may be initiated by any
person seeking to acquire title to or
claiming an interest in the land in-
volved against a party to any desert-
land entry because of priority of claim
or for any sufficient cause affecting the
legality or validity of the claim not
shown by the records of the Bureau of
Land Management.

(b) Successful contestants will be al-
lowed a preference right of entry for 30
days after notice of the cancellation of
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the contested entry, in the same man-
ner as in homestead cases, and the au-
thorizing officer will give the same no-
tice and is entitled to the same fee for
notice as in other cases.

§ 2521.9 Relinquishments.

A desert-land entry may be relin-
quished at any time by the party own-
ing the same. Conditional
relinquishments will not be accepted.

Subpart 2522—Extensions of Time
To Make Final Proof

SOURCE: 35 FR 9587, June 13, 1970, unless
otherwise noted.

§ 2522.1 General acts authorizing ex-
tensions of time.

(a) There are five general Acts of
Congress which authorize the allow-
ance, under certain conditions, of an
extension of time for the submission of
final proof by a desert-land claimant.
Said Acts are the following: June 27,
1906 (Sec. 5, 34 Stat. 520; 43 U.S.C. 448);
March 28, 1908 (Sec. 3, 35 Stat. 52; 43
U.S.C. 333); April 30, 1912 (37 Stat. 106;
43 U.S.C. 334); March 4, 1915 (Sec. 5, 38
Stat. 1161; 43 U.S.C. 335); and February
25, 1925 (43 Stat. 982; 43 U.S.C. 336). The
Act of June 27, 1906, is applicable only
to entries embraced within the exterior
limits of some withdrawal or irrigation
project under the Reclamation Act of
June 17, 1902 (32 Stat. 388).

(b) In addition to the Acts cited in
this section, extensions of time for
making desert-land proofs were author-
ized by the Acts of June 16, 1933 (48
Stat. 274; 43 U.S.C. 256a), July 26, 1935
(49 Stat. 504; 43 U.S.C. 256a), and June
16, 1937 (50 Stat. 303; 43 U.S.C. 256a).
Such Acts affect only proofs becoming
due on or before December 31, 1936. For
that reason, the regulations which
were issued thereunder have not been
included in this chapter.

§ 2522.2 Procedure on applications for
extensions of time, where contest is
pending.

(a) A pending contest against a
desert-land entry will not prevent the
allowance of an application for exten-
sion of time, where the contest affi-
davit does not charge facts tending to

overcome the prima facie showing of
right to such extension (41 L.D. 603).

(b) Consideration of an application
for extension of time will not be de-
ferred because of the pendency of a
contest against the entry in question
unless the contest charges be suffi-
cient, if proven, to negative the right
of the entryman to an extension of
time for making final proof. If the con-
test charges be insufficient, the appli-
cation for extension, where regular in
all respects, will be allowed and the
contest dismissed subject to the right
of appeal, but without prejudice to the
contestant’s right to amend his
charges.

§ 2522.3 Act of March 28, 1908.
Under the provisions of the Act of

March 28, 1908 (35 Stat. 52; 43 U.S.C.
333), the period of 4 years may be ex-
tended, in the discretion of the author-
ized officer, for an additional period
not exceeding 3 years, if, by reason of
some unavoidable delay in the con-
struction of the irrigating works in-
tended to convey water to the land, the
entryman is unable to make proof of
reclamation and cultivation required
within the 4 years. This does not mean
that the period within which proof may
be made will be extended as a matter of
course for 3 years. Applications for ex-
tension under said act will not be
granted unless it be clearly shown that
the failure to reclaim and cultivate the
land within the regular period of 4
years was due to no fault on the part of
the entryman but to some unavoidable
delay in the construction of the irriga-
tion works for which he was not re-
sponsible and could not have readily
foreseen (37 L.D. 332). It must also ap-
pear that he has complied with the law
as to annual expenditures and proof
thereof.

§ 2522.4 Act of April 30, 1912.
(a) Under the provisions of the Act of

April 30, 1912 (37 Stat. 106; 43 U.S.C.
334), a further extension of time may be
granted for submitting final proof, not
exceeding 3 years, where it is shown
that, because of some unavoidable
delay in the construction of irrigation
works intended to convey water to the
land embraced in his entry, the claim-
ant is, without fault on his part, unable
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to make proof of the reclamation and
cultivation of said lands within the
time limited therefor, but such further
extension cannot be granted for a pe-
riod of more than 3 years nor affect
contests initiated for a valid existing
reason.

(b) An entryman who has complied
with the law as to annual expenditures
and proof thereof and who desires to
make application for extension of time
under the provisions of the Act of
March 28, 1908, should file with the au-
thorizing officer a statement setting
forth fully the facts, showing how and
why he has been prevented from mak-
ing final proof of reclamation and cul-
tivation within the regular period. This
statement must be corroborated by two
witnesses who have personal knowledge
of the facts.

§ 2522.5 Act of February 25, 1925.
Applications for further extension of

time under the Act of April 30, 1912,
and February 25, 1925 (43 Stat. 982; 43
U.S.C. 336), may be made in the same
manner, and the same procedure will
be followed with respect to such appli-
cations as under the Act of March 28,
1908, and the Act of March 4, 1915 (38
Stat. 1161; 43 U.S.C. 335), as amended.

§ 2522.6 Service fees.
All applications for extension of time

made under the Acts of March 28, 1908,
April 30, 1912, or February 25, 1925,
must be accompanied by an application
service fee of $10 which will not be re-
turnable.

Subpart 2523—Payments
§ 2523.1 Collection of purchase money

and fees; issuance of final certifi-
cate.

(a) At the time of making final proof
the claimant must pay to the author-
izing officer the sum of $1 per acre for
each acre of land upon which proof is
made. This, together with the 25 cents
per acre paid at the time of making the
original entry, will amount to $1.25 per
acre, which is the price to be paid for
all lands entered under the desert land
law.

(b) If the entryman is dead and proof
is made by anyone for the heirs, no will
being suggested in the record, the final

certificate should issue to the heirs
generally, without naming them; if by
anyone for the heirs or devisees, final
certificate should issue in like manner
to the heirs or devisees.

(c) When final proof is made on an
entry made prior to the Act of March
28, 1908 (35 Stat. 52; 43 U.S.C. 324, 326,
333), for unsurveyed land, if the land is
still unsurveyed and such proof is sat-
isfactory, the authorizing officer will
approve same without collecting the
final payment of $1 an acre and with-
out issuing final certificate. Fees for
reducing the final-proof testimony to
writing should be collected and receipt
issued therefor if the proof is taken be-
fore the authorizing officer. As soon as
the plat or plats of any township or
townships previously unsurveyed are
filed in the proper office the author-
izing office will examine his records for
the purpose of determining, if possible,
whether or not, prior to the passage of
the Act of March 28, 1908, any desert-
land entry of unsurveyed land was al-
lowed in the locality covered by the
said plats; and if any such entries are
found intact, he will call upon the
claimants thereof to file a statement of
adjustment, corroborated by two wit-
nesses, giving the correct description,
in accordance with the survey of the
lands embraced in their respective en-
tries.

(d) If the final proof has been made
upon any desert-land entry so adjusted
and the records show that such proof
has been found satisfactory and no con-
flicts or other objections are apparent,
the manager will allow claimant 60
days within which to make final pay-
ment for the land.

[35 FR 9588, June 13, 1970]

§ 2523.2 Amounts to be paid.
No fees or commissions are required

of persons making entry under the
desert land laws except such fees as are
paid to the officers for taking the affi-
davits and proofs. Unless the entry be
perfected under the Act of February 14,
1934 (48 Stat. 349; 43 U.S.C. 339), the
only payments made to the Govern-
ment are the original payment of 25
cents an acre at the time of making
the application and the final payment
of $1 an acre, to be paid at the time of
making the final proof. On all final
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proofs made before the authorizing of-
ficer, the claimant must pay to the au-
thorizing officer the costs of reducing
the testimony to writing, as deter-
mined by the authorizing officer. No
proof shall be accepted or approved
until all charges have been paid.

[35 FR 9588, June 13, 1970]

Subpart 2524—Desert-Land Entries
Within a Reclamation Project

AUTHORITY: Sec. 10, 32 Stat. 390; as amend-
ed; 43 U.S.C. 373.

SOURCE: 35 FR 9588, June 13, 1970, unless
otherwise noted.

§ 2524.1 Conditions excusing entrymen
from compliance with the desert-
land laws.

(a) By section 5 of the Act of June 27,
1906 (34 Stat. 520, 43 U.S.C. 448), it is
provided that any desert-land
entryman who has been or may be di-
rectly or indirectly hindered or pre-
vented from making improvements on
or from reclaiming the lands embraced
in his entry, by reason of the fact that
such lands have been embraced within
the exterior limits of any withdrawal
under the Reclamation Act of June 17,
1902 (32 Stat. 388; 43 U.S.C. 372 et seq.)
will be excused during the continuance
of such hindrance from complying with
the provisions of the desert-land laws.

(b) Persons excused from compliance
with the desert-land laws. Section 5 of
the Act of June 27, 1906, applies only to
persons who have been, directly or in-
directly, delayed or prevented, by the
creation of any reclamation project, or
by any withdrawal of public lands
under the reclamation law, from im-
proving or reclaiming the lands cov-
ered by their entries.

(c) Statement required to warrant ex-
cuse. No entryman will be excused
under this act from a compliance with
all of the requirements of the desert-
land law until he has filed in the proper
office for the district in which his lands
are situated a statement showing in de-
tail all of the facts upon which he
claims the right to be excused. This
statement must show when the hin-
drance began, the nature, character,
and extent of the same, and it must be
corroborated by two disinterested per-

sons, who can testify from their own
personal knowledge.

§ 2524.2 Annual proof.
(a) Extension of time. Inasmuch as

entrymen are allowed 1 year after
entry in which to submit the first an-
nual proof of expenditures for the pur-
pose of improving and reclaiming the
land entered by them, the privileges of
the Act of June 27, 1906, are not nec-
essary in connection with annual
proofs until the expiration of the years
in which such proofs are due. There-
fore, if at the time that annual proof is
due it can not be made, on account of
hindrance or delay occasioned by a
withdrawal of the land for the purpose
indicated in the act, the applicant will
file his statement explaining the delay.
As a rule, however, annual proofs may
be made, notwithstanding the with-
drawal of the land, because expendi-
tures for various kinds of improve-
ments are allowed as satisfactory an-
nual proofs. Therefore an extension of
time for making annual proof will not
be granted unless it is made clearly to
appear that the entryman has been de-
layed or prevented by the withdrawal
from making the required improve-
ments; and, unless he has been so hin-
dered or prevented from making the re-
quired improvements, no application
for extension of time for making final
proof will be granted until after all the
yearly proofs have been made.

(b) When application for extension of
time should be filed. An entryman will
not need to invoke the privileges of the
Act of June 27, 1906, in connection with
final proof until such final proof is due,
and if at that time he is unable to
make the final proof of reclamation
and cultivation, as required by law,
and such inability is due, directly or
indirectly, to the withdrawal of the
land on account of a reclamation
project, the statement explaining the
hindrance and delay should be filed in
order that the entryman may be ex-
cused for such failure.

§ 2524.3 Time extended to make final
proof.

When the time for submitting final
proof has arrived and the entryman is
unable, by reason of the withdrawal of
the land, to make such proof, upon
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proper showing, he will be excused and
the time during which it is shown that
he has been hindered or delayed on ac-
count of the withdrawal of the land
will not be computed in determining
the time within which final proof must
be made.

§ 2524.4 Beginning of period for com-
pliance with the law.

If, after investigation the irrigation
project has been or may be abandoned
by the Government, the time for com-
pliance with the law by the entryman
shall begin to run from the date of no-
tice of such abandonment of the
project and of the restoration to the
public domain of the lands which had
been withdrawn in connection with the
project. If, however, the reclamation
project is carried to completion by the
Government and a water supply has
been made available for the land em-
braced in such desert-land entry, the
entryman must, if he depends on the
Government’s project for his water
supply, comply with all provisions of
the reclamation law, and must under
the Act of June 6, 1930 (46 Stat. 502; 43
U.S.C. 448), relinquish or assign in not
less than 2 years after notice all the
land embraced in his entry in excess of
one farm unit, and upon making final
proof and complying with the regula-
tions of the Department applicable to
the remainder of the irrigable land of
the project and with the terms of pay-
ment prescribed in the reclamation
law, he shall be entitled to patent as to
such retained farm unit, and final
water-right certificate containing lien
as provided for by the Act of August 9,
1912 (37 Stat. 265; 43 U.S.C. 541–546), Act
of August 26, 1912 (37 Stat. 610; 43 U.S.C.
547), and the Act of February 15, 1917
(39 Stat. 920; 43 U.S.C. 541), or to patent
without a lien if provision therefor
shall have been made as provided for by
the Act of May 15, 1922 (42 Stat. 541; 43
U.S.C. 511–513).

§ 2524.5 Assignment of desert-land en-
tries in whole or in part.

(a) Act of July 24, 1912. Under the Act
of July 24, 1912 (37 Stat. 200; 43 U.S.C.
449), desert-land entries covering lands
within the exterior limits of a Govern-
ment reclamation project may be as-
signed in whole or in part, even though

water-right application has been filed
for the land in connection with the
Government reclamation project, or
application for an extension of time in
which to submit proof on the entry has
been submitted, under the Act of June
27, 1906 (34 Stat. 520; 43 U.S.C. 448), as
amended by the Act of June 6, 1930 (46
Stat. 502; 43 U.S.C. 448), requiring re-
duction of the area of the entry to one
farm unit.

(b) Amendment of farm-unit plat after
partial assignment. Where it is desired
to assign part of a desert-land entry
which has been designated as a farm
unit, application for the amendment of
the farm-unit plat should be filed with
the official in charge of the project, as
in the case of assignments of home-
stead entries. (See § 2515.5 (a)(3) to (5).)
The same disposition of amendatory
diagrams will be made and the same
procedure followed as provided for as-
signments of homestead entries.

§ 2524.6 Desert-land entryman may
proceed independently of Govern-
ment irrigation.

Special attention is called to the fact
that nothing contained in the Act of
June 27, 1906 (34 Stat. 520; 43 U.S.C. 448),
shall be construed to mean that a
desert-land entryman who owns a
water right and reclaims the land em-
braced in his entry must accept the
conditions of the reclamation law, but
he may proceed independently of the
Government’s plan of irrigation and ac-
quire title to the land embraced in his
desert-land entry by means of his own
system of irrigation.

§ 2524.7 Disposal of lands in excess of
160 acres.

Desert-land entrymen within exterior
boundaries of a reclamation project
who expect to secure water from the
Government must relinquish or assign
all of the lands embraced in their en-
tries in excess of one farm unit in not
less than 2 years after notice through
the land office, must reclaim one-half
of the irrigable area covered by their
water right in the same manner as pri-
vate owners of land irrigated under a
reclamation project, and also comply
with the regulations of the Department
applicable to the remainder of the irri-
gable land of the project.
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§ 2524.8 Cancellation of entries for
nonpayment of water-right charges.

All homestead and desert-land
entrymen holding land under the rec-
lamation law must, in addition to pay-
ing the water-right charges, reclaim
the land as required by the reclamation
law. Homestead entrymen must reside
upon, cultivate, and improve the lands
embraced in their entries for not less
than the period required by the home-
stead laws. Desert-land entrymen must
comply with the provisions of the
desert-land laws as amended by the
reclamation law. Failure to make pay-
ment of any water-right charges due
for more than 1 year, will render the
entry subject to cancellation and the
money paid subject to forfeiture,
whether water-tight application has
been made or not.

PART 2530—INDIAN ALLOTMENTS

Subpart 2530—Indian Allotments: General

Sec.
2530.0–3 Authority.
2530.0–7 Cross reference.
2530.0–8 Land subject to allotment.

Subpart 2531—Applications, Generally

2531.1 Qualifications of applicants.
2531.2 Petition and applications.
2531.3 Effect of application.

Subpart 2532—Allotments

2532.1 Certificate of allotment.
2532.2 Trust patent.

Subpart 2533—Allotments Within National
Forests

2533.0–3 Authority.
2533.0–8 Land subject to allotment.
2533.1 Application.
2533.2 Approval.

Subpart 2530—Indian Allotments:
General

AUTHORITY: R.S. 2478, 34 Stat. 197; 43 U.S.C.
1201, 48 U.S.C. 357.

§ 2530.0–3 Authority.
(a) General Allotment Act of February

8, 1887. Section 4 of the General Allot-
ment Act of February 8, 1887 (24 Stat.
389; 25 U.S.C. 334), as amended by the
Act of February 28, 1891 (26 Stat. 794),

and section 17 of the Act of June 25,
1910 (36 Stat. 859; 25 U.S.C. 336), pro-
vides that where any Indian entitled to
allotment under existing laws shall
make settlement upon any surveyed or
unsurveyed lands of the United States
not otherwise appropriated, he or she
shall be entitled, upon application to
the proper office for the district in
which the lands are located, to have
the same allotted to him or her and to
his or her children in manner as pro-
vided by law for allotments to Indians
residing upon reservations, and that
such allotments to Indians on the pub-
lic domain shall not exceed 40 acres of
irrigable land, or 80 acres of nonirri-
gable agricultural land or 160 acres of
nonirrigable grazing land to any one
Indian.

(b) Act of March 1, 1933. The Act of
March 1, 1933 (47 Stat. 1418; 43 U.S.C.
190a) provides that no further allot-
ments of lands to Indians on the public
domain shall be made in San Juan
County, Utah.

(c) Executive Orders 6910 and 6964, Tay-
lor Grazing Act of June 28, 1934. Public
land withdrawn by Executive Orders
6910 and 6964 of November 26, 1934, and
February 5, 1935, respectively, and land
within grazing districts established
under section 1 of the Taylor Grazing
Act of June 28, 1934 (43 U.S.C. 315), is
not subject to settlement under section
4 of the General Allotment Act of Feb-
ruary 8, 1887, as amended, until such
settlement has been authorized by clas-
sification. See parts 2410, 2420, and 2430
of this chapter.

[35 FR 9589, June 13, 1970, as amended at 37
FR 23184, Oct. 31, 1972]

§ 2530.0–7 Cross reference.
For native allotments in Alaska see

subpart 2561 of this chapter.

[35 FR 9589, June 13, 1970]

§ 2530.0–8 Land subject to allotment.
(a) General. (1) The law provides that

allotments may include not to exceed
40 acres of irrigable land, 80 acres of
nonirrigable agricultural land, or 160
acres of nonirrigable grazing land.

(2) Irrigable lands are those suscep-
tible of successful irrigation at a rea-
sonable cost from any known source of
water supply; nonirrigable agricultural
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lands are those upon which agricul-
tural crops can be profitably raised
without irrigation; grazing lands are
those which can not be profitably de-
voted to any agricultural use other
than grazing.

(3) An allotment may be allowed for
coal and oil and gas lands, with res-
ervation of the mineral contents to the
United States.

[35 FR 9589, June 13, 1970]

Subpart 2531—Applications,
Generally

§ 2531.1 Qualifications of applicants.
(a) General. An applicant for allot-

ment under the fourth section of the
Act of February 8, 1887, as amended, is
required to show that he is a recog-
nized member of an Indian tribe or is
entitled to be so recognized. Such
qualifications may be shown by the
laws and usages of the tribe. The mere
fact, however, that an Indian is a de-
scendant of one whose name was at one
time borne upon the rolls and who was
recognized as a member of the tribe
does not of itself make such Indian a
member of the tribe. The possession of
Indian blood, not accompanied by trib-
al affiliation or relationship, does not
entitle a person to an allotment on the
public domain. Tribal membership,
even though once existing and recog-
nized, may be abandoned in respect to
the benefits of the fourth section.

(b) Certificate that applicant is Indian
and eligible for allotment. Any person de-
siring to file application for an allot-
ment of land on the public domain
under this act must first obtain from
the Commissioner of Indian Affairs a
certificate showing that he or she is an
Indian and eligible for such allotment,
which certificate must be attached to
the allotment application. Application
for the certificate must be made on the
proper form, and must contain infor-
mation as to the applicant’s identity,
such as thumb print, age, sex, height,
approximate weight, married or single,
name of the Indian tribe in which
membership is claimed, etc., sufficient
to establish his or her identity with
that of the applicant for allotment.
Each certificate must bear a serial
number, record thereof to be kept in

the Indian Office. The required forms
may be obtained as stated in § 2531.2(b).

(c) Heirs of Indian settlers and appli-
cants. (1) Allotments are allowable only
to living persons or those in being at
the date of application. Where an In-
dian dies after settlement and filing of
application, but prior to approval, the
allotment will upon final approval be
confirmed to the heirs of the deceased
allottee.

(2) In disposing of pending applica-
tions in which the death of the appli-
cant has been reported, the heirs of an
applicant who was otherwise qualified
at the date of application should be no-
tified that they will be allowed 90 days
from receipt of notice within which to
submit proof that the applicant person-
ally settled on the land applied for dur-
ing his or her lifetime, and while the
land was open to settlement, and upon
failure to submit such proof within the
time allowed the application will be fi-
nally rejected.

(3) When it is sufficiently shown that
an applicant was at the time of death
occupying in good faith the land set-
tled on, patent will be issued to his or
her heirs without further use or occu-
pancy on the part of such heirs being
shown.

(d) Minor children. An Indian settler
on public lands under the fourth sec-
tion of the Act of February 8, 1887, as
amended, is also eligible upon applica-
tion for allotments made thereunder to
his minor children, stepchildren, or
other children to whom he stands in
loco parentis, provided the natural
children are in being at the date of the
parent’s application, or the other rela-
tionship referred to exist at such date.
The law only permits one eligible him-
self under the fourth section to take al-
lotments thereunder on behalf of his
minor children or of those to whom he
stands in loco parentis. Orphan chil-
dren (those who have lost both parents)
are not eligible for allotments on the
public domain unless they come within
the last-mentioned class. No actual
settlement is required in case of allot-
ments to minor children under the
fourth section, but the actual settle-
ment of the parent or of a person
standing in loco parentis on his own
public-land allotment will be regarded
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as the settlement of the minor chil-
dren.

(e) Indian wives. (1) Where an Indian
woman is married to non-Indian not el-
igible for an allotment under the
fourth section of the Act of February 8,
1887, as amended, and not a settler or
entryman under the general homestead
law, her right, and that of the minor
children born of such marriage, to al-
lotments on the public domain will be
determined without reference to the
quantum of Indian blood possessed by
such women and her children but solely
with reference as to whether they are
recognized members of an Indian tribe
or are entitled to such membership.

(2) An Indian woman married to an
Indian man who has himself received
an allotment on the public domain or
is entitled to one, or has earned the eq-
uitable right to patent on any form of
homestead or small holding claim, is
not thereby deprived of the right to file
an application for herself, provided she
is otherwise eligible, and also for her
minor children where her husband is
for any reason disqualified.

(3) An Indian woman who is sepa-
rated from her husband who has not re-
ceived an allotment under the fourth
section will be regarded as the head of
a family and may file applications for
herself and for the minor children
under her care.

(4) In every case where an Indian
woman files applications for her minor
children it must appear that she has
not only applied for herself under the
fourth section but has used the land in
her own application in some beneficial
manner.

(f) Citizenship. (1) Under section 6 of
the Act of February 8, 1887 (24 Stat. 390;
25 U.S.C. 349), every Indian born within
the territorial limits of the United
States, to whom allotments were made
under that Act, and every Indian who
voluntarily takes up his residence sep-
arate and apart from any tribe of Indi-
ans and adopts the habits of civilized
life is declared to be a citizen of the
United States.

(2) The Act of May 8, 1906 (34 Stat.
182; 8 U.S.C. 3), changed the time when
an Indian became a citizen by virtue of
the allotment made to him to the time
when patent in fee should be issued on
such an allotment.

(3) The Act of June 2, 1924 (43 Stat.
253, 8 U.S.C. 3), conferred citizenship on
all noncitizen Indians born within the
Territorial limits of the United States,
but expressly reserved to them all
rights to tribal or other property.
These rights include that of allotment
on the public land, if qualified.

[35 FR 9589, June 13, 1970, as amended at 37
FR 23185, Oct. 31, 1972]

§ 2531.2 Petition and applications.
(a) Any person desiring to receive an

Indian allotment (other than those
seeking allotments in national forests,
for which see subpart 2533 of this part)
must file with the authorized officer,
an application, together with a peti-
tion on forms approved by the Direc-
tor, properly executed, together with a
certificate from the authorized officer
of the Bureau of Indian Affairs that the
person is Indian and eligible for allot-
ment, as specified in § 2531.1(b). How-
ever, if the lands described in the appli-
cation have been already classified and
opened for disposition under the provi-
sions of this part, no petition is re-
quired. The documents must be filed in
accordance with the provisions of
§ 1821.2 of this chapter.
The petition and the statement at-
tached to the application for certifi-
cate must be signed by the applicant.

(b) Blank forms for petitions and ap-
plications may be had from any office
of the Bureau of Indian Affairs, or from
land offices of the Bureau of Land Man-
agement.

[35 FR 9590, June 13, 1970]

§ 2531.3 Effect of application.
(a) Where an allotment application

under the fourth section of the Act of
February 8, 1887, as amended, 25 U.S.C.
334 (is not accompanied by the req-
uisite certificate from the Bureau of
Indian Affairs showing the applicant to
be eligible for an allotment, and the
applicant is given time to furnish such
certificate, the application does not
segregate the land, and other applica-
tions therefor may be received and held
to await final action on the allotment
application.

(b) Where an allotment application is
approved by the authorized officer, it
operates as a segregation of the land,
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and subsequent application for the
same land will be rejected.

[37 FR 23185, Oct. 31, 1972]

Subpart 2532—Allotments
§ 2532.1 Certificate of allotment.

(a) When the authorizing officer ap-
proves an application for allotment, he
will issue to the applicant a certificate
of allotment, on a prescribed form,
showing the name in full of the appli-
cant, post office address, name of the
tribe in which membership is claimed,
serial number of the certificate issued
by the Commissioner of Indian Affairs,
and a description of the land allotted.

(b) Where the application under in-
vestigation is that of a single person
over 21 years of age, or of the head of
a family, report will also be made as to
the character of the applicant’s settle-
ment and improvements. A similar re-
port will be made on applications filed
in behalf of minor children as to the
character of the settlement and im-
provements made by the parent, or the
person standing in loco parentis, on his
or her own allotment under the fourth
section.

[35 FR 9591, June 13, 1970]

§ 2532.2 Trust patent.
(a) To enable an Indian allottee to

demonstrate his good faith and inten-
tion, the issuance of trust patent will
be suspended for a period of 2 years
from date of settlement; but in those
cases where that period has already
elapsed at the time of adjudicating the
allotment application, and when the
evidence either by the record or upon
further investigation in the field,
shows the allottee’s good faith and in-
tention in the matter of his settle-
ment, trust patents will issue in reg-
ular course. Trust patents in the sus-
pended class, when issued will run from
the date of suspension.

(b) In the matter of fourth-section
applications filed prior to the regula-
tions in this part, where, by the record
or upon further investigation in the
field, it appears that such settlement
has not been made as is contemplated
by the regulations, such applications
will not be immediately rejected, but
the applicant will be informed that 2

years will be allowed within which to
perfect his settlement and to furnish
proof thereof, whereupon his applica-
tion will be adjudicated as in other
cases.

[35 FR 9591, June 13, 1970]

Subpart 2533—Allotments Within
National Forests

SOURCE: 35 FR 9591, June 13, 1970, unless
otherwise noted.

§ 2533.0–3 Authority.
By the terms of section 31 of the Act

of June 25, 1910 (36 Stat. 863; 25 U.S.C.
337), allotments under the fourth sec-
tion of the Act of February 8, 1887, as
amended, may be made within national
forests.

§ 2533.0–8 Land subject to allotment.
An allotment under this section may

be made for lands containing coal and
oil and gas with reservation of the min-
eral contents to the United States, but
not for lands valuable for metalliferous
minerals. The rules governing the con-
duct of fourth-section applications
under the Act of February 8, 1887 as
amended, apply equally to applications
under said section 31.

§ 2533.1 Application.
An Indian who desires to apply for an

allotment within a national forest
under this act must submit the appli-
cation to the supervisor of the par-
ticular forest affected, by whom it will
be forwarded with appropriate report,
through the district forester and Chief,
Forest Service, to the Secretary of Ag-
riculture, in order that he may deter-
mine whether the land applied for is
more valuable for agriculture or graz-
ing than for the timber found thereon.

§ 2533.2 Approval.
(a) Should the Secretary of Agri-

culture decide that the land applied
for, or any part of it, is chiefly valu-
able for the timber found thereon, he
will transmit the application to the
Secretary of the Interior and inform
him of his decision in the matter. The
Secretary of the Interior will cause the
applicant to be informed of the action
of the Secretary of Agriculture.
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(b) In case the land is found to be
chiefly valuable for agriculture or
grazing, the Secretary of Agriculture
will note that fact on the application
and forward it to the Commissioner of
Indian Affairs.

(c) If the Commissioner of Indian Af-
fairs approves the application, he will
transmit it to the Bureau of Land Man-
agement for issuance of a trust patent.

[35 FR 9591, June 13, 1970, as amended at 41
FR 29122, July 15, 1976]

PART 2540—COLOR-OF-TITLE AND
OMITTED LANDS

Subpart 2540—Color-of-Title: Authority and
Definitions

Sec.
2540.0–3 Authority.
2540.0–5 Definition.

Subpart 2541—Color-of-Title Act

2541.1 Who may apply.
2541.2 Procedures.
2541.3 Patents.
2541.4 Price of land; payment.
2541.5 Publication; protests.

Subpart 2542—Color-of-Title Claims: New
Mexico, Contiguous to Spanish or
Mexican Grants

2542.1 Application.
2542.2 Evidence required.
2542.3 Publication and posting of notice.
2542.4 Patent.

Subpart 2543—Erroneously Meandered
Lands: Arkansas

2543.1 Applications.
2543.2 Appraisal of land.
2543.3 Purchase price required.
2543.4 Publication and posting.
2543.5 Patent.

Subpart 2544—Erroneously Meandered
Lands: Louisiana

2544.1 Applications.
2544.2 Appraisal of land.
2544.3 Notice to deposit purchase price.
2544.4 Publication and posting.
2544.5 Patent.

Subpart 2545—Erroneously Meandered
Lands: Wisconsin

2545.1 Qualifications of applicants.
2545.2 Applications.
2545.3 Publication and protests.
2545.4 Price of land; other conditions.

Subpart 2546—Snake River, Idaho: Omitted
Lands

2546.1 Offers of lands for sale.
2546.2 Applications for purchase.
2546.3 Payment and publication.
2546.4 Public auctions.

Subpart 2547—Omitted Lands: General

2547.1 Qualifications of applicants.
2547.2 Procedures; applications.
2547.3 Price of land; payment.
2547.4 Publication and protests.
2547.5 Disposal considerations.
2547.6 Lands not subject to disposal under

this subpart.
2547.7 Coordination with State and local

governments.

Subpart 2540—Color-of-Title:
Authority and Definitions

§ 2540.0–3 Authority.

(a) Act of December 22, 1928. The Act of
December 22, 1928 (45 Stat. 1069), as
amended by the Act of July 28, 1953 (67
Stat. 227; 43 U.S.C. 1068, 1068a), author-
izes the issuance of patent for not to
exceed 160 acres of public lands held
under claim or color of title of either
of the two classes described in § 2540.0–
5(b) upon payment of the sale price of
the land.

(b) Act of February 23, 1932. The Act of
February 23, 1932 (47 Stat. 53; 43 U.S.C.
178), authorizes the Secretary of the In-
terior in his discretion to issue pat-
ents, upon the payment of $1.25 per
acre, for not more than 160 acres of
public land, where such land is contig-
uous to a Spanish or Mexican land
grant, and where such land has been
held in good faith and in peaceful, ad-
verse possession by a citizen of the
United States, his ancestors or
grantors, for more than 20 years under
claim or color of title and where valu-
able improvements have been placed on
such land, or some part thereof has
been reduced to cultivation. The act
further provides that where the land is
in excess of 160 acres, the Secretary
may determine the 160 acres to be pat-
ented under the Act. Under the said act
the coal and all other minerals in the
land are reserved to the United States
and shall be subject to sale or disposal
under applicable leasing and mineral
land laws of the United States.
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(c) Act of September 21, 1922. The Act
of September 21, 1922 (42 Stat. 992; 43
U.S.C. 992), authorizes the Secretary of
the Interior in his judgment and discre-
tion to sell at an appraised price, any
of those public lands situated in Ar-
kansas, which were originally erro-
neously meandered and shown upon the
official plats as water-covered areas,
and which are not lawfully appro-
priated by a qualified settler or
entryman claiming under the public
land laws, to any citizen who in good
faith under color of title or claiming as
a riparian owner, has prior to Sep-
tember 21, 1922, placed valuable im-
provements on such land or reduced
some part thereof to cultivation.

(d) Act of February 19, 1925. The Act of
February 19, 1925 (43 Stat. 951; 43 U.S.C.
993), authorizes the Secretary of the In-
terior in his judgment and discretion
to sell at an appraised price, any of
those public lands situated in Lou-
isiana, which were originally erro-
neously meandered and shown upon the
official plats as water-covered areas
and which are not lawfully appro-
priated by a qualified settler or
entryman claiming under the public
land laws, to any citizen who or whose
ancestors in title in good faith under
color of title or claiming as a riparian
owner, has prior to February 19, 1925,
placed valuable improvements upon or
reduced to cultivation any of such
lands. The coal, oil, gas, and other min-
erals in such lands are reserved to the
United States.

(e) Act of August 24, 1954. The Act of
August 24, 1954 (68 Stat. 789), directs
the Secretary of the Interior to issue
patents for public lands which lie be-
tween the meander line of an inland
lake or river in Wisconsin as originally
surveyed and the meander line of that
lake or river as subsequently resur-
veyed, under certain terms and condi-
tions. The Act of February 27, 1925 (43
Stat. 1013 43 U.S.C. 994), authorized the
Secretary of the Interior to sell such
public lands under certain other terms
and conditions. These Acts are cited as
the Act of 1954 and the Act of 1925, re-
spectively, in §§ 2545.1 to 2545.4.

(f) Act of May 31, 1962. (1) The Act of
May 31, 1962 (76 Stat. 89), hereafter re-
ferred to as the Act, authorizes the Sec-
retary of the Interior, in his discretion,

to sell at not less than their fair mar-
ket value any of those lands in the
State of Idaho, in the vicinity of the
Snake River or any of its tributaries,
which have been, or may be, found
upon survey to be omitted public lands
of the United States, and which are not
within the boundaries of a national for-
est or other Federal reservation and
are not lawfully appropriated by a
qualified settler or entryman claiming
under the public land laws, or are not
used and occupied by Indians claiming
by reason of aboriginal rights or are
not used and occupied by Indians who
are eligible for an allotment under the
laws pertaining to allotments on the
public domain.

(2) The Act provides that in all pat-
ents issued under the Act, The Sec-
retary of the Interior (i) shall include a
reservation to the United States of all
the coal, oil, gas, oil shale, phosphate,
potash, sodium, native asphalt, solid
and semisolid bitumen, and bitumen
rock (including oil-impregnated rock
or sands from which oil is recoverable
only by special treatment after the de-
posit is mined or quarried), together
with the right to prospect for, mine,
and remove the same; and (ii) may re-
serve the right of access to the public
through the lands and such other res-
ervations as he may deem appropriate
and consonant with the public interest
in preserving public recreational val-
ues in the lands.

(3) The Act further provides that the
Secretary of the Interior shall deter-
mine the fair market value of the lands
by appraisal, taking into consideration
any reservations specified pursuant to
paragraph (f)(2) of this section and ex-
cluding, when sales are made to pref-
erence-right claimants under section 2
of the Act, any increased values result-
ing from the development or improve-
ment thereof for agricultural or other
purposes by the claimant or his prede-
cessors in interest.

(4) The Act grants a preference right
to purchase lands which are offered by
the Secretary of the Interior for sale
under the Act to any citizen of the
United States (which term includes
corporations, partnerships, firms, and
other legal entities having authority to
hold title to lands in the State of
Idaho) who, in good faith under color of

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



131

Bureau of Land Management, Interior § 2541.2

title or claiming as a riparian owner
has, prior to March 30, 1961, placed val-
uable improvements upon, reduced to
cultivation or occupied any of the
lands so offered for sale, or whose an-
cestors or predecessors in title have
taken such action.

(g) The Federal Land Policy and
Management Act of 1976.

(1) Section 211 of the Federal Land
Policy and Management Act of 1976 (43
U.S.C. 1721), authorizes the Secretary
of the Interior in his discretion to sell
at not less than fair market value to
the occupant thereof any omitted lands
which, after survey, are found to have
been occupied and developed for a 5-
year period prior to January 1, 1975.

(2) The Act provides that all such
conveyances under the Act must be in
the public interest and will serve objec-
tives which outweigh all public objec-
tives and values served by retaining
such lands in Federal ownership.

(3) Section 208 of the Act (43 U.S.C.
1718) further provides that the Sec-
retary of the Interior shall issue pat-
ents subject to such terms, convenants,
conditions, and reservations as deemed
necessary to insure proper land use and
protection of the public interest.

(4) Section 209 of the Act (43 U.S.C.
1719) provides that all patents issued
under the Act shall reserve to the
United States all minerals in the lands,
together with the right to prospect for,
mine, and remove the minerals under
applicable law and such regulations as
the Secretary may prescribe, except as
provided by section 209(b) of the Act.

[35 FR 9591, June 13, 1970, as amended at 44
FR 41793, July 18, 1979]

§ 2540.0–5 Definition.
(a) The act, when used in this section

means the Act of December 22, 1928 (45
Stat. 1069; 43 U.S.C. 1068, 1068a), as
amended by the Act of July 28, 1953 (67
Stat. 227, 43 U.S.C. 1068a).

(b) The claims recognized by the Act
will be referred to in this part as
claims of class 1, and claim of class 2.
A claim of class 1 is one which has been
held in good faith and in peaceful ad-
verse possession by a claimant, his an-
cestors or grantors, under claim or
color of title for more than 20 years, on
which valuable improvements have
been placed, or on which some part of

the land has been reduced to cultiva-
tion. A claim of class 2 is one which
has been held in good faith and in
peaceful, adverse possession by a
claimant, his ancestors or grantors,
under claim or color of title for the pe-
riod commencing not later than Janu-
ary 1, 1901, to the date of application,
during which time they have paid taxes
levied on the land by State and local
governmental units. A claim is not
held in good faith where held with
knowledge that the land is owned by
the United States. A claim is not held
in peaceful, adverse possession where it
was initiated while the land was with-
drawn or reserved for Federal purposes.

[35 FR 9592, June 13, 1970]

Subpart 2541—Color-of-Title Act

SOURCE: 35 FR 9592, June 13, 1970, unless
otherwise noted.

§ 2541.1 Who may apply.
Any individual, group, or corporation

authorized to hold title to land in the
State and who believes he has a valid
claim under color of title may make
application.

§ 2541.2 Procedures.
(a) Application. (1) An application for

a claim of class 1 or of class 2 must be
filed in duplicate on a form approved
by the Director. It must be filed in ac-
cordance with the provisions of § 1821.2
of this chapter.

(2) Every application must be accom-
panied by a filing fee of $10, which will
be nonreturnable.

(3) The application must be in type-
written form, or in legible handwriting,
and it must be completely executed
and signed by the applicant.

(4) Every applicant must furnish in-
formation required in the application
form concerning improvements, cul-
tivation, conveyances of title, taxes,
and related matters.

(b) Description of lands applied for. Ap-
plication under the act may be made
for surveyed or unsurveyed lands. If
unsurveyed, the description must be
sufficiently complete to identify the
location, boundary, and area of the
land and, if possible, the approximate
description or location of the land by
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section, township, and range. If
unsurveyed land is claimed, final ac-
tion will be suspended until the plat of
survey has been officially filed.

(c) Presentation and verification of fac-
tual statements. (1) Information relating
to all record and nonrecord convey-
ances, or to nonrecord claims of title,
affecting the land shall be itemized on
a form approved by the Director. The
statements of record conveyances must
be certified by the proper county offi-
cial or by an abstractor. The applicant
may be called upon to submit docu-
mentary or other evidence relating to
conveyances or claims. Abstracts of
title or other documents which are so
requested will be returned to the appli-
cant.

(2) Applicants for claims of class 2
must itemize all information relating
to tax levies and payments on the land
on a form approved by the Director
which must be certified by the proper
county official or by an abstractor.

§ 2541.3 Patents.

(a) Any applicant who satisfied all re-
quirements for a claim of class 1 or
class 2 commencing not later than Jan-
uary 1, 1901, to the date of application
and who so requests in the application
will receive a patent conveying title to
all other minerals except:

(1) Any minerals which, at the time
of approval of the application, are em-
braced by an outstanding mineral lease
or

(2) Any minerals for which the lands
have been placed in a mineral with-
drawal.

All other patents will reserve all min-
erals to the United States.

(b) All mineral reservations will in-
clude the right to prospect for, mine,
and remove the same in accordance
with applicable law.

(c) The maximum area for which pat-
ent may be issued for any claim under
the act is 160 acres. Where an area held
under a claim or color of title is in ex-
cess of 160 acres, the Secretary has au-
thority under the act to determine
what particular subdivisions not ex-
ceeding 160 acres, may be patented.

§ 2541.4 Price of land; payment.
(a) Price of land. The land applied for

will be appraised on the basis of its fair
market value at the time of appraisal.
However, in determination of the price
payable by the applicant, value result-
ing from improvements or development
by the applicant or his predecessors in
interest will be deducted from the ap-
praised price, and consideration will be
given to the equities of the applicant.
In no case will the land be sold for less
than $1.25 per acre.

(b) Payment. Applicant will be re-
quired to make payment of the sale
price of the land within the time stated
in the request for payment.

§ 2541.5 Publication; protests.
(a) The applicant will be required to

publish once a week for four consecu-
tive weeks in accordance with § 1824.3
of this chapter, at his expense, in a des-
ignated newspaper and in a designated
form, a notice allowing all persons
claiming the land adversely to file in
the office specified in § 2541.1–2(a) their
objections to the issuance of patent
under the application. A protestant
must serve on the applicant a copy of
the objections and furnish evidence of
such service.

(b) The applicant must file a state-
ment of the publisher, accompanied by
a copy of the notice published, showing
that publication has been had for the
required time.

Subpart 2542—Color-of-Title
Claims: New Mexico, Contig-
uous to Spanish or Mexican
Grants

SOURCE: 35 FR 9593, June 13, 1970 unless
otherwise noted.

§ 2542.1 Application.
(a) Where filed; purchase price required.

Applications under the Act of February
23, 1932 must be filed with the author-
izing officer of the proper office at
Santa Fe, New Mexico, and should be
accompanied by payment of the pur-
chase price of the land applied for at
the rate of $1.25 per acre.

(b) Form. No special form of applica-
tion is provided. The application
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should be in typewritten form or in leg-
ible handwriting and must be corrobo-
rated by at least two disinterested per-
sons having actual knowledge of the
facts alleged therein.

(c) Contents of application. Applicants
desiring to take advantage of the bene-
fits of the Act of February 23, 1932,
must show the following matters in
their applications:

(1) Full name and post-office address
of the applicant and whether married
or single.

(2) Description of the land for which
patent is desired. If surveyed, the land
should be described by legal subdivi-
sion, section, township, and range. If
unsurveyed, the land should be de-
scribed by metes and bounds.

(3) That the land applied for is con-
tiguous to a Spanish or Mexican land
grant. The grant should be identified
by name, number, patentee or descrip-
tion of land involved. The points or
places at which the land applied for is
contiguous to the Spanish or Mexican
land grant, must be clearly shown.

(4) That possession of the lands ap-
plied for has been maintained for more
than 20 years under claim or color of
title. If the applicant is claiming as a
record owner, he or she will be required
to file an abstract of title, certified to
by a competent abstractor, showing
the record of all conveyances of the
land up to the date of the filing of the
application. If the applicant is not a
record owner and no abstract of title
can be furnished, statements must be
filed, setting forth the names of all
mesne possessors of the land, the peri-
ods held by each, giving the dates and
manner of acquiring possession of the
land, and the acts of dominion exer-
cised over the land by each possessor.

(5) That the lands have been held in
good faith and in peaceful, adverse pos-
session. The applicant should show
whether or not he and his predecessors
in interest have paid taxes on the lands
and for what periods of time, and
whether any consideration was paid for
any conveyances of the land. It should
further be shown whether there is any
person who is claiming the land ad-
versely to the applicant, and if there be
such, the name and address of such ad-
verse claimant should be furnished.

(6) Whether or not valuable improve-
ments have been erected upon the land
applied for and whether or not any part
of such land has been reduced to cul-
tivation. If improvements have been
made, the nature, the value, the exact
location, and the time of erection
thereof, should be fully disclosed to-
gether with the identity of the one who
was responsible for erecting such im-
provements. If any of the land has been
reduced to cultivation, the subdivision
so claimed to have been reduced must
be identified and the amount and na-
ture of the cultivation must be set
forth, together with the dates thereof.

§ 2542.2 Evidence required.

(a) Citizenship. The applicant must
furnish a statement showing whether
such applicant is a native-born or natu-
ralized citizen of the United States. In
the event an applicant is a naturalized
citizen, the statement should show the
date of the alleged naturalization or
declaration of intention, the title and
location of the court in which insti-
tuted, and when available, the number
of the document in question, if the pro-
ceeding has been had since September
26, 1906. In addition, in cases of natu-
ralization prior to September 27, 1906,
there should be given the date and
place of the applicant’s birth and the
foreign country of which the applicant
was a citizen or subject. In case the ap-
plicant is a corporation, a certified
copy of the articles of incorporation
should be filed.

(b) Acreage claimed. The applicant in
the statement required under para-
graph (a) of this section must show
that the land claimed is not a part of a
claim which embraced more than 160
acres on February 23, 1932. If the land
claimed is part of a claim containing
more than 160 acres, a full disclosure of
all facts concerning the larger claim
must be furnished.

§ 2542.3 Publication and posting of no-
tice.

(a) If upon consideration of the appli-
cation it is determined that the appli-
cant is entitled to purchase the land
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applied for, the applicant will be re-
quired to publish notice of the applica-
tion in a newspaper of general circula-
tion in the county wherein the land ap-
plied for is situated. Notice for publica-
tion shall be issued in the following
form:

Land Office,
Santa Fe, New Mexico.

Notice is hereby given that
————————(Name of applicant) of
——————————— (Address) has filed ap-
plication
———————————————————————
(Number and land office) under the Act of
February 23, 1932 (47 Stat. 53), to purchase
———————————————————— (Land)
Sec.——, T.——, R.——, ———————— Mer.,
claiming under
——————————————(Ground of claim).

The purpose of this notice is to allow all
persons having bona fide objection to the
proposed purchase, an opportunity to file
their protests in this office on or before

——————————————
(Date)

——————————————
(Manager)

(b) The notice shall be published at
the expense of the applicant and such
publication shall be made once each
week for a period of five consecutive
weeks. A copy of the notice will be
posted in the proper office during the
entire period of publication. The appli-
cant must file evidence showing that
publication has been had for the re-
quired time, which evidence must con-
sist of the statement of the publisher,
accompanied by a copy of the notice as
published.

§ 2542.4 Patent.
(a) Upon submission of satisfactory

proof of publication and the expiration
of the time allowed for the filing of ob-
jections against the application, if
there be no protest, contest or other
objection against the application, pat-
ent will then be issued by the author-
izing officer.

(b) There will be incorporated in pat-
ents issued on applications under the
above Act, the following:

Excepting and reserving, however, to the
United States, the coal and all other min-
erals in the land so patented, together with
the right of the United States or its permit-
tees, lessees, or grantees, to enter upon said
lands for the purpose of prospecting for and

mining such deposits as provided for under
the Act of February 23, 1932 (47 Stat. 53).

Subpart 2543—Erroneously
Meandered Lands: Arkansas

SOURCE: 35 FR 9593, June 13, 1970, unless
otherwise noted.

§ 2543.1 Applications.
(a) Applications to purchase under

the Act of September 21, 1922, must be
signed by the applicant in the State of
Arkansas. Such applications had to be
filed within 90 days from the date of
the passage of this Act, if the lands had
been surveyed and plats filed, other-
wise they must be filed within 90 days
from the filing of such plats. The appli-
cant must show that he is either a na-
tive-born or naturalized citizen of the
United States, and, if naturalized, file
record evidence thereof; must describe
the land which he desires to purchase,
together with the land claimed as the
basis of his preference right to the
lands applied for if he applies as a ri-
parian owner, or if claiming otherwise,
under what color of title his claim is
based, and that the applied-for lands
are not lawfully appropriated by a
qualified settler or entryman under the
public land laws, nor in the legal pos-
session of any adverse applicant; the
kind, character, and value of the im-
provements on the land covered by the
application; when they were placed
thereon; the extent of the cultivation
had, if any, and how long continued.
This application must be supported by
the statements of two persons having
personal knowledge of the facts alleged
in the application.

(b) All applications to purchase under
the act must be accompanied by an ap-
plication service fee of $10 which will
not be returnable.

§ 2543.2 Appraisal of land.
When an application is received it

will be assigned for investigation and
appraisement of the land in accordance
with the provisions of the Act of Sep-
tember 21, 1922.

§ 2543.3 Purchase price required.
If upon consideration of the applica-

tion it shall be determined that the ap-
plicant is entitled to purchase the
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lands applied for, the applicant will be
notified by registered mail that he
must within 30 days from service of no-
tice deposit the appraised price, or
thereafter, and without further notice,
forfeit all rights under his application.

§ 2543.4 Publication and posting.
Upon payment of the appraised price

a notice of publication will be issued.
Such notice shall be published at the
expense of the applicant in a des-
ignated newspaper of general circula-
tion in the vicinity of the lands once a
week for five consecutive weeks imme-
diately prior to the date of sale, but a
sufficient time should elapse between
the date of last publication and date of
sale to enable the statement of the
publisher to be filed. The notice will
advise all persons claiming adversely
to the applicant that they should file
any objections or protests against the
allowance of the application within the
period of publication, otherwise the ap-
plication may be allowed. Any objec-
tions or protests must be corroborated,
and a copy thereof served upon the ap-
plicant. The Bureau of Land Manage-
ment will cause a notice similar to the
notice for publication to be posted in
such office, during the entire period of
publication. The publisher of the news-
paper must file in the Bureau of Land
Management prior to the date fixed by
the sale evidence that publication has
been had for the required period, which
evidence must consist of the statement
of the publisher, accompanied by a
copy of the notice published.

§ 2543.5 Patent.
Upon submission of satisfactory

proof, if no protest or contest is pend-
ing, patent will be issued.

Subpart 2544—Erroneously
Meandered Lands: Louisiana

SOURCE: 35 FR 9594, June 13, 1970, unless
otherwise noted.

§ 2544.1 Applications.
(a) Applications to purchase under

the Act of February 19, 1925, must be
signed by the applicant in the State of
Louisiana. Such applications had to be
filed within 90 days from the passage of

this act, if the lands had been surveyed
and plats filed, otherwise they must be
filed within 90 days from the filing of
such plat. The applicant must show
that he is either a native-born or a nat-
uralized citizen of the United States,
and, if naturalized, file record evidence
thereof; must describe the land which
he desires to purchase, together with
the land claimed as the basis of his
preference right to the lands applied
for it he applies as a riparian owner, or
if claiming otherwise, under what color
of the title his claim is based; in other
words, a complete history of the claim,
and that the lands applied for are not
lawfully appropriated by a qualified
settler or entryman under the public
land laws, nor in the legal possession of
any adverse applicant; the kind, char-
acter, and value of the improvements
on the land covered by the application;
when they were placed thereon; the ex-
tent of the cultivation, if any, and how
long continued. Such application must
be supported by the statement of at
least two persons having personal
knowledge of the facts alleged in the
application.

(b) All applications to purchase under
the act must be accompanied by an ap-
plication service fee of $10 which will
not be returnable.

§ 2544.2 Appraisal of land.
When an application is received it

will be assigned for investigation and
appraisement of the land in accordance
with the provisions of the act.

§ 2544.3 Notice to deposit purchase
price.

If, upon consideration of the applica-
tion, it shall be determined that the
applicant is entitled to purchase the
lands applied for, the applicant will be
notified, by registered mail, that he
must within 6 months from receipt of
notice deposit the appraised price of
the land or else forfeit all his rights
under his application.

§ 2544.4 Publication and posting.
Upon payment of the appraised price

of the land the Bureau will issue notice
of publication. Such notice shall be
published at the expense of the appli-
cant in a designated newspaper of gen-
eral circulation in the vicinity of the
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lands, once a week for five consecutive
weeks. In accordance with § 1824.3 of
this chapter, immediately prior to the
date of sale, but a sufficient time shall
elapse between the date of the last pub-
lication and the date of sale to enable
the statement of the publisher to be
filed. The notice will advise all persons
claiming adversely to the applicant
that they should file any objections or
protests against the allowance of the
application within the period of publi-
cation, otherwise the application may
be allowed. Any objections or protests
must be corroborated, and a copy
thereof served upon the applicant. The
Bureau will also cause a copy of such
notice of publication to be posted in
such office during the entire period of
publication. The applicant must file in
the Bureau prior to the date fixed for
the sale evidence that publication has
been had for the required period, which
evidence must consist of the statement
of the publisher accompanied by a copy
of the notice so published.

§ 2544.5 Patent.
Upon the submission of satisfactory

proof, the Bureau will, if no protest or
contest is pending, issue patent, such
patent to contain a stipulation that all
the minerals in the lands described in
the application are reserved to the
United States with the right to pros-
pect for, mine and remove same.

Subpart 2545—Erroneously
Meandered Lands: Wisconsin

SOURCE: 35 FR 9594, June 13, 1970, unless
otherwise noted.

§ 2545.1 Qualifications of applicants.
(a) To qualify under the Act of 1954, a

person, or his predecessors in interest,
(1) must have been issued, prior to Jan-
uary 21, 1953, a patent for lands lying
along the meander line as originally
determined, and (2) must have held in
good faith and in peaceful, adverse pos-
session since the date of issuance of
said patent adjoining public lands lying
between the original meander line and
the resurveyed meander line.

(b) To qualify under the Act of 1925, a
person must either (1) be the owner in
good faith of land, acquired prior to
February 27, 1925, shown by the official

public land surveys to be bounded in
whole or in part by such public lands or
(2) be a citizen of the United States
who, in good faith under color of title
or claiming as a riparian owner, had,
prior to February 27, 1925, placed valu-
able improvements upon or reduced to
cultivation any of such public lands.

§ 2545.2 Applications.
(a) Claimants under the Act of 1925

have a preferred right of application
for a period of 90 days from the date of
filing of the plat of survey of lands
claimed by them. Applications for pub-
lic lands under the Act of 1954 must be
filed within 1 year after August 24, 1954,
or 1 year from the date of the official
plat or resurvey, whichever is later. All
applications must be filed in the proper
office (see § 1821.2–1 of this chapter).

(b) Every application must be accom-
panied by a filing fee of $10, which is
not returnable.

(c) No particular form is required but
the applications must be typewritten
or in legible handwriting and must con-
tain the following information:

(1) The name and post office address
of the applicant.

(2) The legal description and acreage
of the public lands claimed or desired.

(3) The legal description of the lands
owned by the applicant, if any, adjoin-
ing the public lands claimed or desired.
If the claim is based on ownership of
such adjoining lands, the application
must be accompanied by a certificate
from the proper county official or by
an abstractor, showing the date of ac-
quisition of the lands by the applicant
and that the applicant owns the lands
in fee simple as of the date of applica-
tion.

(4) If the applicant is a color-of-title
applicant under the Act of 1925, a state-
ment whether or not the applicant is a
citizen of the United States.

(5) If the application is based on color
of title or riparian claim under the Act
of 1925, a statement fully disclosing the
facts of the matter; or if the applica-
tion is based on peaceful, adverse pos-
session under the Act of 1954, a similar
statement showing peaceful, adverse
possession by the applicant, or his
predecessors in interest, since the
issuance of the patent to the lands ad-
joining the claimed lands.
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(6) A statement showing the improve-
ments, if any, placed on the public
lands applied for including their loca-
tion, nature, present value, date of in-
stallation, and the names of the person
or persons who installed them.

(7) A statement showing the cultiva-
tion, if any, of the lands applied for, in-
cluding the nature, location, and dates
of such cultivation.

(8) The names and post office address-
es of any adverse claimants, settlers,
or occupants of the public lands applied
for or claimed.

(9) The names and post office address-
es of at least two disinterested persons
having knowledge of the facts relating
to the applicant’s claim.

(10) A citation of the act under which
the application is made.

§ 2545.3 Publication and protests.
(a) The applicant will be required to

publish once a week for five consecu-
tive weeks in accordance with § 1824.3
of this chapter, at his expense, in a des-
ignated newspaper and in a designated
form, a notice allowing all persons
claiming the land adversely to file with
the Bureau of Land Management,
Washington, DC, their objections to
issuance of patent under the applica-
tion. A protestant must serve on the
applicant a copy of the objections and
furnish evidence of such service.

(b) The applicant must file a state-
ment of the publisher, accompanied by
a copy of the notice published, showing
that publication has been had for the
required time.

§ 2545.4 Price of land; other condi-
tions.

(a) Persons entitled to a patent under
the Act of 1954 must, within 30 days
after request therefor, pay, under the
same terms and conditions, the same
price per acre as was paid for the land
included in their original patent.

(b) Persons entitled to a patent under
the Act of 1925, within 30 days after re-
quest therefor, must pay the appraised
price of the lands, which price will be
the value of the lands as of the date of
appraisal, exclusive of any increased
value resulting from the development
or improvement of the lands for agri-
cultural purposes by the applicant or
his predecessors in interest but inclu-

sive of the stumpage value of any tim-
ber cut or removed by them.

Subpart 2546—Snake River, Idaho:
Omitted Lands

SOURCE: 35 FR 9595, June 13, 1970, unless
otherwise noted.

§ 2546.1 Offers of lands for sale.
Before any lands may be sold under

the Act, the authorized officer of the
Bureau of Land Management shall pub-
lish in the FEDERAL REGISTER and in at
least one newspaper of general circula-
tion within the State of Idaho a notice
that the lands will be offered for sale,
which notice shall specify a period of
time not less than 30 days in duration
during which citizens may file with the
proper office at Boise, Idaho, a notice
of their intention to apply to purchase
all or part of the lands as qualified
preference-right claimants.

§ 2546.2 Applications for purchase.
(a) All citizens who file a notice of

intention in accordance with § 2546.1
within the time period specified in the
published notice or any amendment
thereof will be granted by the author-
ized officer a period of time not less
than 30 days in duration in which to
file, in duplicate with the Authorizing
officer of the Boise State Office, their
applications to purchase lands as pref-
erence-right claimants.

(b) Every application must be accom-
panied by a filing fee of $10, which is
not returnable.

(c) No particular form is required but
the applications must be typewritten
or in legible handwriting and must con-
tain the following information:

(1) The name and post office address
of the claimant.

(2) The description and acreage of the
public lands claimed or desired.

(3) The description of the lands
owned by the applicant, if any, adjoin-
ing the public lands claimed or desired
accompanied by a certificate from the
proper county official or by an abstrac-
tor or by an attorney showing the date
of acquisition of the lands by the appli-
cant and that the applicant owns the
lands in fee simple as of the date of ap-
plication.
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(4) A statement showing that the
claimant is a citizen of the United
States, as defined in paragraph (4) of
§ 2540.0–3(f).

(5) A statement giving the basis for
color of title or claim of riparian own-
ership.

(6) A statement showing the improve-
ments, if any, placed on the public
lands applied for including their loca-
tion, nature, present value, date of in-
stallation, and the names of the person
or persons who installed them.

(7) A statement showing the cultiva-
tion and occupancy, if any, of the lands
applied for, including the nature, loca-
tion, and date of such cultivation and
occupancy.

(8) The names and post office address-
es of any adverse claimants, settlers,
or occupants of the public lands
claimed.

(9) The names and addresses of at
least two disinterested persons having
knowledge of the facts relating to the
applicant’s claim.

(10) A citation of the Act under which
the application is made.

§ 2546.3 Payment and publication.

(a) Before lands may be sold to a
qualified preference-right claimant,
the claimant will be required to pay
the purchase price of the lands and will
be required to publish once a week for
four consecutive weeks, at his expense,
in a designated newspaper and in a des-
ignated form, a notice allowing all per-
sons having objections to file with the
Authorizing officer of the State Office
at Boise, Idaho, their objections to
issuance of patent to the claimant. A
protestant must serve on the claimant
a copy of the objections and must fur-
nish the Authorizing officer with evi-
dence of such service.

(b) Among other things, the notice
will describe the lands to be patented,
state the purchase price for the lands
and the reservations, if any, to be in-
cluded in the patent to preserve public
recreational values in the lands.

(c) The claimant must file a state-
ment of the publisher, accompanied by
a copy of the notice published, showing
that publication has been had for the
required time.

§ 2546.4 Public auctions.
(a) The authorized officer may sell

under the Act at public auction any
lands for which preference-claimants
do not qualify for patents under the
regulations of § 2540.0–3(f) and subpart
2546.

(b) Lands will be sold under this sec-
tion at not less than their appraised
fair market value at the time and place
and in the manner specified by the au-
thorized officer in a public notice of
the sale.

(c) Bids may be made by the principal
or his agent, either personally at the
sale or by mail.

(d) A bid sent by mail must be re-
ceived at the place and within the time
specified in the public notice. Each
such bid must clearly state (1) the
name and address of the bidder and (2)
the specified tract, as described in the
notice for which the bid is made. The
envelope must be noted as required by
the notice.

(e) Each bid by mail must be accom-
panied by certified or cashier’s check,
post office money order or bank draft
for the amount of the bid.

(f) The person who submits the high-
est bid for each tract at the close of
bidding, but not less than the min-
imum price, will be declared the pur-
chaser.

Subpart 2547—Omitted Lands:
General

AUTHORITY: Secs. 211 and 310 of the Federal
Land Policy and Management Act of 1976 (43
U.S.C. 1721 and 1740).

SOURCE: 44 FR 41793, July 18, 1979, unless
otherwise noted.

§ 2547.1 Qualifications of applicants.
(a) Any person authorized to hold

title to land in the State may make ap-
plication under section 211 of the Fed-
eral Land Policy and Management Act
of 1976 (43 U.S.C. 1721). For regulations
on conveyances of omitted lands and
unsurveyed islands to State and local
governments see subpart 2742 of this
title.

(b) The applicant shall be a citizen of
the United States, or in the case of cor-
poration, shall be organized under the
laws of the United States or any State
thereof.
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(c) The applicant shall have occupied
and developed the lands for a 5-year pe-
riod prior to January 1, 1975.

[44 FR 41793, July 18, 1979; 44 FR 55876, Sept.
28, 1979]

§ 2547.2 Procedures; applications.
(a) The description of the omitted

lands applied for shall be sufficiently
complete to identify the location,
boundary, and area of the land, includ-
ing, if possible, the legal description of
the land by section or fractional sec-
tion, township, range, meridian and
State.

(b) Each application shall be accom-
panied by a filing fee of $50 that is non-
returnable. The application shall be
filed in accordance with the provisions
of § 1821.2 of this title.

(c) No special form of application is
required. The application shall be type-
written or in legible handwriting and
shall contain the following informa-
tion:

(1) The full name and legal mailing
address of the applicant.

(2) The description and acreage of the
public lands claimed.

(3) A statement showing that the ap-
plicant is qualified or authorized to
hold title to land in the State, is a cit-
izen of the United States, and in the
case of a corporation, is organized
under the laws of the United States or
any State thereof.

(4) A statement describing how the
applicant has satisfied the require-
ments of the statute.

(5) A statement describing the nature
and extent of any developments made
to the lands applied for and describing
the period and type of any occupancy
of the land.

(6) The names and legal mailing ad-
dresses of any known adverse claim-
ants or occupants of the applied for
lands.

(7) A citation of the Act under which
the application is being made.

§ 2547.3 Price of land; payment.
(a) The land applied for shall be ap-

praised for fair market value at the
time of appraisal. However, in deter-
mination of the price payable by the
applicant, value resulting from devel-
opment and occupation by the appli-
cant or his predecessors in interest

shall be deducted from the appraised
price.

(b) The applicant shall also be re-
quired to pay administrative costs, in-
cluding:

(1) The cost of making the survey,
(2) The cost of appraisal, and
(3) The cost of making the convey-

ance.
(c) The applicant shall be required to

make payment of the sale price and ad-
ministrative costs within the time
stated in the requests for payment or
any extensions granted thereto by the
authorized officer.

§ 2547.4 Publication and protests.

(a) The applicant shall be required to
publish a notice of the application once
a week for five consecutive weeks in
accordance with § 1824.3 of this title, in
a designated newspaper and in a des-
ignated form. All persons claiming the
land adversely may file with the State
Office of the Bureau of Land Manage-
ment in which the lands are located,
their objections to issuance of patent
under the application. A protestant
shall serve on the applicant a copy of
the objections and furnish evidence of
such service.

(b) The applicant shall file at the ap-
propriate BLM office a statement of
the publisher, accompanied by a copy
of the notice published, showing that
the publication has been made for the
required time.

§ 2547.5 Disposal considerations.

(a) Disposal under this provision
shall not be made until:

(1) It has been determined by the au-
thorized officer that such conveyance
is in the public interest and will serve
objectives which outweigh all public
objectives and values which would be
served by retaining such lands in Fed-
eral ownership.

(2) The relevant State government,
local government, and areawide plan-
ning agency designated under section
204 of the Demonstration Cities and
Metropolitan Act of 1966 (80 Stat. 1255,
1262), and/or Title IV of the Intergov-
ernmental Cooperation Act of 1968 (82
Stat. 1098, 1103–4) have notified the au-
thorized officer as to the consistency of
such conveyance with applicable State
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and local government land use plans
and programs.

(3) The plat of survey has been offi-
cially filed.

§ 2547.6 Lands not subject to disposal
under this subpart.

This subpart shall not apply to any
lands within the National Forest Sys-
tem, defined in the Act of August 17,
1974 (16 U.S.C. 1601), the National Park
System, the National Wildlife Refuge
System, and the National Wild and
Scenic Rivers System.

§ 2547.7 Coordination with State and
local governments.

At least 60 days prior to offering land
for sale, the authorized officer shall no-
tify the Governor of the State within
which the lands are located and the
head of the governing body of any po-
litical subdivision of the State having
zoning or other land use regulatory ju-
risdiction in the geographical area
within which the lands are located that
the lands are being offered for sale. The
authorized officer shall also promptly
notify such public officials of the
issuance of the patent for such lands.

PART 2560—ALASKA OCCUPANCY
AND USE

Subpart 2561—Native Allotments

Sec.
2561.0–2 Objectives.
2561.0–3 Authority.
2561.0–5 Definitions.
2561.0–8 Lands subject to allotment.
2561.1 Applications.
2561.2 Proof of use and occupancy.
2561.3 Effect of allotment.

Subpart 2562—Trade and Manufacturing
Sites

2562.0–3 Authority.
2562.1 Initiation of claim.
2562.2 Qualifications of applicant.
2562.3 Applications.
2562.4 Survey.
2562.5 Publication and posting.
2562.6 Form of entry.
2562.7 Patent.

Subpart 2563—Homesites or Headquarters

2563.0–2 Purpose.
2563.0–3 Authority.
2563.0–7 Cross references.

2563.1 Purchase of tracts not exceeding 5
acres, on showing as to employment or
business (Act of March 3, 1927).

2563.1–1 Application.
2563.1–2 Approval.
2563.2 Purchase of tracts not exceeding 5

acres, without showing as to employ-
ment or business (Act of May 26, 1934).

2563.2–1 Procedures for initiating claim.

Subpart 2564—Native Townsites

2564.0–3 Authority.
2564.0–4 Responsibility.
2564.1 Application for restricted deed.
2564.2 No payment, publication or proof re-

quired on entry for native towns.
2564.3 Native towns occupied partly by

white occupants.
2564.4 Provisions to be inserted in restricted

deeds.
2564.5 Sale of land for which restricted deed

was issued.
2564.6 Application for unrestricted deed.
2564.7 Determination of competency or non-

competency; issuance of unrestricted
deed.

Subpart 2565—Non-native Townsites

2565.0–3 Authority.
2565.0–7 Cross reference.
2565.1 General requirements.
2565.2 Application; fees; contests and pro-

tests.
2565.3 Subdivision.
2565.4 Deeds.
2565.5 Sale of the land.
2565.6 Rights-of-way.
2565.7 Final report of trustee; disposition of

unexpended moneys and unsold lots.
2565.8 Records to be kept by trustee.
2565.9 Disposition of records on completion

of trust.

Subpart 2566—Alaska Railroad Townsites

2566.0–3 Authority.
2566.0–7 Cross references.
2566.1 General procedures.
2566.2 Public sale.

AUTHORITY: 43 U.S.C. 1201, 1740.

Subpart 2561—Native Allotments

SOURCE: 35 FR 9597, June 13, 1970, unless
otherwise noted.

§ 2561.0–2 Objectives.
It is the program of the Secretary of

the Interior to enable individual na-
tives of Alaska to acquire title to the
lands they use and occupy and to pro-
tect the lands from the encroachment
of others.
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§ 2561.0–3 Authority.
The Act of May 17, 1906 (34 Stat. 197),

as amended August 2, 1956 (70 Stat. 954;
43 U.S.C. 270–1 to 270–3), authorizes the
Secretary of the Interior to allot not to
exceed 160 acres of vacant, unappropri-
ated, and unreserved nonmineral land
in Alaska or, subject to the provisions
of the Act of March 8, 1922 (42 Stat. 415;
48 U.S.C. 376–377), of vacant, unappro-
priated, and unreserved public land in
Alaska that may be valuable for coal,
oil, or gas deposits, or, under certain
conditions, of national forest lands in
Alaska, to any Indian, Aleut or Eskimo
of full or mixed blood who resides in
and is a native of Alaska, and who is
the head of a family, or is twenty-one
years of age.

§ 2561.0–5 Definitions.
As used in the regulations in this sec-

tion.
(a) The term substantially continuous

use and occupancy contemplates the
customary seasonality of use and occu-
pancy by the applicant of any land
used by him for his livelihood and well-
being and that of his family. Such use
and occupancy must be substantial ac-
tual possession and use of the land, at
least potentially exclusive of others,
and not merely intermittent use.

(b) Allotment is an allocation to a Na-
tive of land of which he has made sub-
stantially continuous use and occu-
pancy for a period of five years and
which shall be deemed the homestead of
the allottee and his heirs in perpetuity,
and shall be inalienable and nontaxable
except as otherwise provided by the
Congress.

(c) Allotment Act means the Act of
May 17, 1906 (34 Stat. 197), as amended
(48 U.S.C. 357, 357a, 357b).

§ 2561.0–8 Lands subject to allotment.
(a) A Native may be granted a single

allotment of not to exceed 160 acres of
land. All the lands in an allotment
need not be contiguous but each sepa-
rate tract of the allotment should be in
reasonably compact form.

(b) In areas where the rectangular
survey pattern is appropriate, an allot-
ment may be in terms of 40-acre legal
subdivisions and survey lots on the
basis that substantially continuous use
and occupancy of a significant portion

of such smallest legal subdivision shall
normally entitle the applicant to the
full subdivision, absent conflicting
claims.

(c) Allotments may be made in na-
tional forests if founded on occupancy
of the land prior to the establishment
of the particular forest or if an author-
ized officer of the Department of Agri-
culture certifies that the land in the
application for allotment is chiefly val-
uable for agricultural or grazing pur-
poses.

(d) Lands in applications for allot-
ment and allotments that may be valu-
able for coal, oil, or gas deposits are
subject to the regulations of § 2093.4 of
this chapter.

§ 2561.1 Applications.
(a) Applications for allotment prop-

erly and completely executed on a form
approved by the Director, Bureau of
Land Management, must be filed in the
proper office which has jurisdiction
over the lands.

(b) Any application for allotment of
lands which extend more than 160 rods
along the shore of any navigable wa-
ters shall be considered a request for
waiver of the 160-rod limitation (see
part 2094 of this chapter).

(c) If surveyed, the land must be de-
scribed in the application according to
legal subdivisions and must conform to
the plat of survey when possible. If
unsurveyed, it must be described as ac-
curately as possible by metes and
bounds and tied to natural objects. On
unsurveyed lands, the application
should be accompanied by a map or ap-
proved protracted survey diagram
showing approximately the lands in-
cluded in the application.

(d) An application for allotment shall
be rejected unless the authorized offi-
cer of the Bureau of Indian Affairs cer-
tifies that the applicant is a native
qualified to make application under
the Allotment Act, that the applicant
has occupied and posted the lands as
stated in the application, and that the
claim of the applicant does not infringe
on other native claims or area of na-
tive community use.

(e) The filing of an acceptable appli-
cation for a Native allotment will seg-
regate the lands. Thereafter, subse-
quent conflicting applications for such
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lands shall be rejected, except when the
conflicting application is made for the
conveyance of lands pursuant to any
provision of the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.).

(f) By the filing of an application for
allotment the applicant acquires no
rights except as provided in paragraph
(e) of this section. If the applicant does
not submit the required proof within
six years of the filing of his application
in the proper office, his application for
allotment will terminate without af-
fecting the rights he gained by virtue
of his occupancy of the land or his
right to make another application.

[35 FR 9597, June 13, 1970, as amended at 39
FR 34542, Sept. 26, 1974]

§ 2561.2 Proof of use and occupancy.
(a) An allotment will not be made

until the lands are surveyed by the Bu-
reau of Land Management, and until
the applicant or the authorized officer
of the Bureau of Indian Affairs has
made satisfactory proof of substan-
tially continuous use and occupancy of
the land for a period of five years by
the applicant. Such proof shall be made
on a form approved by the Director,
Bureau of Land Management, and filed
in the proper land office. If made by
the applicant, it must be signed by
him, but if he is unable to write his
name, his mark or thumb print shall be
impressed on the statement and wit-
nessed by two persons. This proof may
be submitted with the application for
allotment if the applicant has then
used and occupied the land for five
years, or may be made at any time
within six years after the filing of the
application when the requirements
have been met.

(b) [Reserved]

§ 2561.3 Effect of allotment.
(a) Land allotted under the Act is the

property of the allottee and his heirs in
perpetuity, and is inalienable and non-
taxable. However, a native of Alaska
who received an allotment under the
Act, or his heirs, may with the ap-
proval of the Secretary of the Interior
or his authorized representative, con-
vey the complete title to the allotted
land by deed. The allotment shall
thereafter be free of any restrictions
against alienation and taxation unless

the purchaser is a native of Alaska who
the Secretary determines is unable to
manage the land without the protec-
tion of the United States and the con-
veyance provides for a continuance of
such restrictions.

(b) Application by an allottee or his
heirs for approval to convey title to
land allotted under the Allotment Act
shall be filed with the appropriate offi-
cer of the Bureau of Indian Affairs.

Subpart 2562—Trade and
Manufacturing Sites

AUTHORITY: R.S. 2478; 43 U.S.C. 1201.

SOURCE: 35 FR 9598, June 13, 1970, unless
otherwise noted.

§ 2562.0–3 Authority.
Section 10 of the Act of May 14, 1898

(30 Stat. 413, as amended August 23,
1958 (72 Stat. 730; 43 U.S.C. 687a), au-
thorizes the sale at the rate of $2.50 per
acre of not exceeding 80 acres of land in
Alaska possessed and occupied in good
faith as a trade and manufacturing
site. The lands must be nonmineral in
character, except that lands that may
be valuable for coal, oil, or gas deposits
are subject to disposition under the
Act of March 8, 1922 (42 Stat. 415; 48
U.S.C. 376–377), as amended, and the
regulations of § 2093.4 of this chapter.

§ 2562.1 Initiation of claim.
(a) Notice. Any qualified person, asso-

ciation, or corporation initiating a
claim on or after April 29, 1950, under
section 10 of the Act of May 14, 1898, by
the occupation of vacant and unre-
served public land in Alaska for the
purposes of trade, manufacture, or
other productive industry, must file
notice of the claim for recordation in
the proper office for the district in
which the land is situated, within 90
days after such initiation. Where on
April 29, 1950, such a claim was held by
a qualified person, association, or cor-
poration, the claimant must file notice
of the claim in the proper office, within
90 days from that date.

(b) Form of notice. The notice must be
filed on a form approved by the Direc-
tor in triplicate if the land is
unsurveyed, or in duplicate if surveyed,
and shall contain:
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(1) The name and address of the
claimant, (2) age and citizenship, (3)
date of occupancy, and (4) the descrip-
tion of the land by legal subdivisions,
section, township and range, if sur-
veyed, or, if unsurveyed, by metes and
bounds with reference to some natural
object or permanent monument, giv-
ing, if desired, the approximate lati-
tude and longitude. The notice must
designate the kind of trade, manufac-
ture, or other productive industry in
connection with which the site is main-
tained or desired.

(c) Failure to file notice. Unless a no-
tice of the claim is filed within the
time prescribed in paragraph (a) of this
section no credit shall be given for oc-
cupancy of the site prior to filing of no-
tice in the proper office, or application
to purchase, whichever is earlier.

(d) Recording fee. The notice of the
claim must be accompanied by a remit-
tance of $10.00, which will be earned
and applied as a service charge for re-
cording the notice, and will not be re-
turnable, except in cases where the no-
tice is not acceptable to the proper of-
fice for recording, because the land is
not subject to the form of disposition
specified in the notice.

§ 2562.2 Qualifications of applicant.

An application must show that the
applicant is a citizen of the United
States and 21 years of age, and that he
has not theretofore applied for land as
a trade and manufacturing site. If such
site has been applied for and the appli-
cation not completed, the facts must
be shown. If the application is made for
an association of citizens or a corpora-
tion, the qualifications of each member
of the organization must be shown. In
the case of a corporation, proof of in-
corporation must be established by the
certificate of the officer having cus-
tody of the records of incorporation at
the place of its formation and it must
be shown that the corporation is au-
thorized to hold land in Alaska.

§ 2562.3 Applications.

(a) Execution. Application for a trade
and manufacturing site should be exe-
cuted in duplicate and should be filed
in the proper office. It need not be
sworn to, but it must be signed by the

applicant and must be corroborated by
the statements of two persons.

(b) Fees. All applications must be ac-
companied by an application service
fee of $10 which will not be returnable.

(c) Time for filing. Application to pur-
chase a claim, along with the required
proof or showing, must be filed within
5 years after the filing of notice of the
claim.

(d) Contents. The application to enter
must show:

(1) That the land is actually used and
occupied for the purpose of trade, man-
ufacture or other productive industry
when it was first so occupied, the char-
acter and value of the improvements
thereon and the nature of the trade,
business or productive industry con-
ducted thereon and that it embraces
the applicant’s improvements and is
needed in the prosecution of the enter-
prise. A site for a prospective business
cannot be acquired under section 10 of
the Act of May 14, 1898 (30 Stat. 413; 43
U.S.C. 687a).

(2) That no portion of the land is oc-
cupied or reserved for any purpose by
the United States or occupied or
claimed by natives of Alaska; that the
land is unoccupied, unimproved, and
unappropriated by any person claiming
the same other than the applicant.

(3) That the land does not abut more
than 80 rods of navigable water.

(4) That the land is not included
within an area which is reserved be-
cause of springs thereon. All facts rel-
ative to medicinal or other springs
must be stated, in accordance with
§ 2311.2(a) of this chapter.

(5) That no part of the land is valu-
able for mineral deposits other than
coal, oil, or gas, and that at the date of
location no part of the land was
claimed under the mining laws.

(e) Description of land. If the land be
surveyed, it must be described in the
application according to legal subdivi-
sions of the public-land surveys. If it be
unsurveyed, the application must de-
scribe it by approximate latitude and
longitude and otherwise with as much
certainty as possible without survey.

§ 2562.4 Survey.
(a) If the land applied for be

unsurveyed and no objection to its sur-
vey is known to the authorizing officer,
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he will furnish the applicant with a
certificate stating the facts, and, after
receiving such certificate, the appli-
cant may make application to the
State Director for the survey of the
land. Upon receipt of an application,
the State Director will, if conditions
make such procedure practicable and
no objection is shown by his records,
furnish the applicant with an estimate
of the cost of field and office work, and
upon receipt of the deposit required
will issue appropriate instructions for
the survey of the claim, such survey to
be made not later than the next sur-
veying season. The sum so deposited by
the applicant for survey will be deemed
an appropriation thereof and will be
held to be expended in the payment of
the cost of the survey, including field
and office work, and upon the accept-
ance of the survey any excess over the
cost shall be repaid to the depositor or
his legal representative.

(b) In case it is decided that by rea-
son of the inaccessibility of the local-
ity embraced in an application for the
survey, or by reason of other condi-
tions, it will result to the advantage of
the Government or claimant to have
the survey executed by a deputy sur-
veyor, the State Director will deliver
an order to the applicant for such sur-
vey, which will be sufficient authority
for any deputy surveyor to make a sur-
vey of the claim.

(c) In the latter contingency the sur-
vey must be made at the expense of the
applicant, and no right will be recog-
nized as initiated by such application
unless actual work on the survey is
begun and carried to completion with-
out unnecessary delay.

§ 2562.5 Publication and posting.
The instructions given in subpart

1824 of this chapter, relative to publica-
tion and posting.

§ 2562.6 Form of entry.
Claims initiated by occupancy after

survey must conform thereto in occu-
pation and application, but if the pub-
lic surveys are extended over the lands
after occupancy and prior to applica-
tion, the claim may be presented in
conformity with such surveys, or, at
the election of the applicant, a special
survey may be had.

§ 2562.7 Patent.

The application and proofs filed
therewith will be carefully examined
and, if all be found regular, the applica-
tion will be allowed and patent issued
upon payment for the land at the rate
of $2.50 per acre, and in the absence of
objections shown by his records.

Subpart 2563—Homesites or
Headquarters

SOURCE: 35 FR 9599, June 13, 1970, unless
otherwise noted.

§ 2563.0–2 Purpose.

(a) Act of March 3, 1927. The purpose
of this statute is to enable fishermen,
trappers, traders, manufacturers, or
others engaged in productive industry
in Alaska to purchase small tracts of
unreserved land in the State, not ex-
ceeding 5 acres, as homesteads or head-
quarters.

(b) [Reserved]

§ 2563.0–3 Authority.

(a) The Act of March 3, 1927 (44 Stat.
1364; 43 U.S.C. 687a), as amended, au-
thorizes the sale as a homestead or
headquarters of not to exceed five acres
of unreserved public lands in Alaska at
the rate of $2.50 per acre, to any citizen
of the United States 21 years of age em-
ployed by citizens of the United States,
association of such citizens, or by cor-
porations organized under the laws of
the United States, or of any State or
Territory, whose employer is engaged
in trade, manufacture, or other produc-
tive industry in Alaska, and to any
such person who is himself engaged in
trade, manufacture or other productive
industry in Alaska. The lands must be
nonmineral in character except that
lands that may be valuable for coal,
oil, or gas deposits are subject to dis-
position under the provisions of the
Act of March 8, 1922 (42 Stat. 415, 43
U.S.C. 270–11, 270–12), as amended.

(b) The Act of May 26, 1934 (48 Stat.
809; 43 U.S.C. 687a) amended section 10
of the Act of May 14, 1898 (30 Stat. 413),
as amended by the Act of March 3, 1927
(44 Stat. 1364), so as to provide that any
citizen, after occupying land of the
character described in said section of a
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homestead or headquarters, in a habit-
able house not less than 5 months each
year for 3 years, may purchase such
tract, not exceeding 5 acres, in a rea-
sonably compact form, without a show-
ing as to his employment or business,
upon the payment of $2.50 per acre, the
minimum payment for any one tract to
be $10.

§ 2563.0–7 Cross references.

See the following parts in this sub-
chapter: for Indian and Eskimo allot-
ments, part 2530; for mining claims,
subpart 3826; for school indemnity se-
lections, subpart 2627; for shore space,
subpart 2094 for trade and manufac-
turing sites, subpart 2562.

§ 2563.1 Purchase of tracts not exceed-
ing 5 acres, on showing as to em-
ployment or business (Act of March
3, 1927).

(a) Notice of initiation of claim. A no-
tice of the initiation of a claim under
the Act of March 3, 1927, must des-
ignate the kind of trade, manufacture,
or other productive industry in connec-
tion with which the claim is main-
tained or desired, and identify its own-
ership. The procedure as to notices will
be governed in other respects by the
provisions of § 2563.2–1(a) to (d).

(b) [Reserved]

§ 2563.1–1 Application.

(a) Form and contents of applications.
Applications under the Act of March 3,
1927, must be filed in duplicate in the
proper office for the district in which
the land is situated, and the claim
must be in reasonably compact form.
An application need not be under oath
but must be signed by the applicant
and corroborated by the statements of
two persons and must show the fol-
lowing facts:

(1) The age and citizenship of appli-
cant.

(2) The actual use and occupancy of
the land for which application is made
for a homestead or headquarters.

(3) The date when the land was first
occupied as a homestead or head-
quarters.

(4) The nature of the trade, business,
or productive industry in which appli-
cant or his employer, whether a cit-

izen, an association of citizens, or a
corporation is engaged.

(5) The location of the tract applied
for with respect to the place of busi-
ness and other facts demonstrating its
adaptability to the purpose of a home-
stead or headquarters.

(6) That no portion of the tract ap-
plied for is occupied or reserved for any
purpose by the United States, or occu-
pied or claimed by any natives of Alas-
ka, or occupied as a town site or mis-
sionary station or reserved from sale,
and that the tract does not include im-
provements made by or in possession of
another person, association, or cor-
poration.

(7) That the land is not included
within an area which is reserved be-
cause of springs thereon. All facts as to
medicinal or other springs must be
stated, in accordance with § 2311.2(a).

(8) That no part of the land is valu-
able for mineral deposits other than
coal, oil or gas, and that at the date of
location no part of the land was
claimed under the mining laws.

(9) If the land desired for purchase is
surveyed, the application must include
a description of the tract by aliquot
parts of legal subdivisions, not exceed-
ing 5 acres. If the tract is situated in
the fractional portion of a sectional
lotting, the lot may be subdivided;
where such subdivision, however, would
result in narrow strips or other areas
containing less than 21⁄2 acres, not suit-
able for disposal as separate units, such
adjoining excess areas, in the discre-
tion of the authorized officer and with
the consent of the applicant, may be
included with the tract applied for,
without subdividing and the applica-
tion will be amended accordingly.
Where a supplemental plat is required,
to provide a proper description, it will
be prepared at the time of approval of
the application.

(10) If the land is unsurveyed, the ap-
plication must be accompanied by a pe-
tition for survey, describing the tract
applied for with as much certainty as
possible, without actual survey, not ex-
ceeding 5 acres, and giving the approxi-
mate latitude and longitude of one cor-
ner of the claim.
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(b) Filing fee. All applications must
be accompanied by an application serv-
ice fee of $10 which will not be return-
able.

(c) Time for filing application. Applica-
tion to purchase a claim, along with
the required proof or showing, must be
filed within 5 years after the filing of
notice of the claim.

§ 2563.1–2 Approval.
Care will be taken in all cases before

patent issues to see that the lands ap-
plied for are used for the purposes con-
templated by the said Act of March 3,
1927, and that they are not used for any
purpose inconsistent therewith.

§ 2563.2 Purchase of tracts not exceed-
ing 5 acres, without showing as to
employment or business (Act of May
26, 1934).

§ 2563.2–1 Procedures for initiating
claim.

(a) Who must file. Any qualified per-
son initiating a claim under the Act of
May 26, 1934, must file notice of the
claim for recordation in the proper of-
fice for the district in which the land is
situated, within 90 days after such ini-
tiation.

(b) Form of notice. The notice must be
filed on a form approved by the Direc-
tor in triplicate if the land is
unsurveyed, or in duplicate if surveyed,
and shall contain: (1) The name and ad-
dress of the claimant, (2) age and citi-
zenship, (3) date of settlement and oc-
cupancy, and (4) the description of the
land by legal subdivisions, section,
township and range, if surveyed, or, if
unsurveyed, by metes and bounds with
reference to some natural object or
permanent monument, giving, if de-
sired, the approximate latitude and
longitude.

(c) Failure to file notice. Unless a no-
tice of the claim is filed within the
time prescribed in paragraph (a) of this
section no credit shall be given for oc-
cupancy of the site prior to filing of no-
tice in the proper office, or application
to purchase, whichever is earlier.

(d) Recording fee. The notice of the
claim must be accompanied by a remit-
tance of $10.00, which will be applied as
a service charge for recording the no-
tice, and will not be returnable, except
in cases where the notice is not accept-

able to the proper office for recording
because the land is not subject to the
form of disposition specified in the no-
tice.

(e) Form and contents of application.
Applications under the Act of May 26,
1934, must be filed in duplicate, if for
surveyed land, and in triplicate, if for
unsurveyed land, in the proper office
for the district within which the land
is situated.

An application need not be under oath
but must be signed by the applicant
and corroborated by the statements of
two persons and must show the fol-
lowing facts:

(1) Full name, post office address and
age of applicant.

(2) Whether the applicant is a native-
born or naturalized citizen of the
United States, and if naturalized, evi-
dence of such naturalization must be
furnished.

(3) A description of the habitable
house on the land, the date when it was
placed on the land, and the dates each
year from which and to which the ap-
plicant has resided in such house.

(4) That no portion of the tract ap-
plied for is occupied or reserved for any
purpose by the United States, or occu-
pied or claimed by any native of Alas-
ka, or occupied as a townsite, or mis-
sionary station, or reserved from sale,
and that the tract does not include im-
provements made by or in the posses-
sion of any other person, association,
or corporation.

(5) That the land is not included
within an area which is reserved be-
cause of hot, medicinal or other
springs, as explained in § 2311.2(a) of
this chapter. If there be any such
springs upon or adjacent to the land,
on account of which the land is re-
served, the facts relative thereto must
be set forth in full.

(6) That no part of the land is valu-
able for mineral deposits other than
coal, oil or gas, and that at the date of
location no part of the land was
claimed under the mining laws.

(7) That the applicant has not there-
tofore applied for land under said act,
or if he has previously purchased a
tract he should make a full showing as
to the former purchase and the neces-
sity for the second application.
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(8) An application for surveyed land
must describe the land by aliquot parts
of legal subdivisions, not exceeding 5
acres. If the tract is situated in the
fractional portion of a sectional
lotting, the lot may be subdivided;
where such subdivision, however, would
result in narrow strips or other areas
containing less than 21⁄2 acres, not suit-
able for disposal as separate units, such
adjoining excess areas, in the discre-
tion of the authorized officer and with
the consent of the applicant, may be
included with the tract applied for,
without subdividing, and the applica-
tion will be amended accordingly.
Where a supplemental plat is required
to provide a proper description, it will
be prepared at the time of approval of
the application.

(9) All applications for unsurveyed
land must be accompanied by a peti-
tion for survey, describing the land ap-
plied for with as much certainty as
possible, without actual survey, not ex-
ceeding 5 acres, and giving the approxi-
mate latitude and longitude of one cor-
ner of the claim.

(f) Filing fee. All applications must be
accompanied by an application service
fee of $10 which will not be returnable.

(Sec. 10, 30 Stat. 413, as amended; 48 U.S.C.
461)

Subpart 2564—Native Townsites

SOURCE: 35 FR 9601, June 13, 1970, unless
otherwise noted.

§ 2564.0–3 Authority.
The Act of May 25, 1926, (44 Stat. 629;

43 U.S.C. 733–736) provides for the town-
site survey and disposition of public
lands set apart or reserved for the ben-
efit of Indian or Eskimo occupants in
trustee townsites in Alaska and for the
survey and disposal of the lands occu-
pied as native towns or villages. The
Act of February 26, 1948 (62 Stat. 35; 43
U.S.C. 737), provides for the issuance of
an unrestricted deed to any competent
native for a tract of land claimed and
occupied by him within any such trust-
ee townsite.

§ 2564.0–4 Responsibility.
(a) Administration of Indian possessions

in trustee towns. As to Indian posses-

sions in trustee townsites in Alaska es-
tablished under authority of section 11
of the Act of March 3, 1891 (26 Stat.
1009; 43 U.S.C. 732), and for which the
townsite trustee has closed his ac-
counts and been discharged as trustee,
and as to such possessions in other
trustee townsites in Alaska, such per-
son as may be designated by the Sec-
retary of the Interior will perform all
necessary acts and administer the nec-
essary trusts in connection with the
Act of May 25, 1926.

(b) Administration of native towns. The
trustee for any and all native towns in
Alaska which may be established and
surveyed under authority of section 3
of the said Act of May 25, 1926 (44 Stat.
630; 43 U.S.C. 735), will take such action
as may be necessary to accomplish the
objects sought to be accomplished by
that section.

§ 2564.1 Application for restricted
deed.

A native Indian or Eskimo of Alaska
who occupies and claims a tract of land
in a trustee townsite and who desires
to obtain a restricted deed for such
tract should file application therefor
on a form approved by the Director,
with the townsite trustee.

§ 2564.2 No payment, publication or
proof required on entry for native
towns.

In connection with the entry of lands
as a native town or village under sec-
tion 3 of the said Act of May 25, 1926, no
payment need be made as purchase
money or as fees, and the publication
and proof which are ordinarily required
in connection with trustee townsites
will not be required.

§ 2564.3 Native towns occupied partly
by white occupants.

Native towns which are occupied
partly by white lot occupants will be
surveyed and disposed of under the pro-
visions of both the Act of March 3, 1891
(26 Stat. 1095, 1099), and the Act of May
25, 1926 (44 Stat. 629).

§ 2564.4 Provisions to be inserted in
restricted deeds.

The townsite trustee will note a
proper reference to the Act of May 25,
1926, on each deed which is issued under
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authority of that act and each such
deed shall provide that the title con-
veyed is inalienable except upon ap-
proval of the Secretary of the Interior
or his authorized representative, and
that the issuance of the restricted deed
does not subject the tract to taxation,
to levy and sale in satisfaction of the
debts, contracts or liabilities of the
transferee, or to any claims of adverse
occupancy or law of prescription; also,
if the established streets and alleys of
the townsite have been extended upon
and across the tract, that there is re-
served to the townsite the area covered
by such streets and alleys as extended.
The deed shall further provide that the
approval by the Secretary of the Inte-
rior or his authorized representative of
a sale by the Indian or Eskimo trans-
feree shall vest in the purchaser a com-
plete and unrestricted title from the
date of such approval.

§ 2564.5 Sale of land for which re-
stricted deed was issued.

When a native possessing a restricted
deed for land in a trustee townsite
issued under authority of the Act of
May 25, 1926 (44 Stat. 629; 43 U.S.C. 733–
736), desires to sell the land, he should
execute a deed on a form approved by
the Director, prepared for the approval
of the Secretary of the Interior, or his
authorized representative, and send it
to the townsite trustee in Alaska. The
townsite trustee will forward the deed
to the Area Director of the Bureau of
Indian Affairs who will determine
whether it should be approved. Where
the deed is approved it shall be re-
turned by the Area Director, Bureau of
Indian Affairs, through the townsite
trustee to the vendor. In the event the
Area Director determines that the deed
shall not be approved, he shall so in-
form the native possessing the re-
stricted deed, who shall have a right of
appeal from such finding or decision to
the Commissioner of Indian Affairs
within sixty days from the date of noti-
fication of such finding or decision.
The appeal shall be filed with the Area
Director. Should the Commissioner up-
hold the decision of the Area Director,
he shall notify the applicant of such
action, informing him of his right of
appeal to the Secretary of the Interior.

§ 2564.6 Application for unrestricted
deed.

Any Alaska native who claims and
occupies a tract of land in a trustee
townsite and is the owner of land under
a restricted deed issued under the Act
of May 25, 1926 (44 Stat. 629; 43 U.S.C.
732–737) may file an application for an
unrestricted deed pursuant to the Act
of February 26, 1948 (62 Stat. 35; 43
U.S.C. 732–737), with the townsite trust-
ee. The application must be in writing
and must contain a description of the
land claimed and information regard-
ing the competency of the applicant. It
must also contain evidence substan-
tiating the claim and occupancy of the
applicant, except when the applicant
has been issued a restricted deed for
the land. A duplicate copy of the appli-
cation must be submitted by the appli-
cant to the Area Director of the Bu-
reau of Indian Affairs.

§ 2564.7 Determination of competency
or noncompetency; issuance of un-
restricted deed.

(a) Upon a determination by the Bu-
reau of Indian Affairs that the appli-
cant is competent to manage his own
affairs, and in the absence of any con-
flict or other valid objection, the town-
site trustee will issue an unrestricted
deed to the applicant. Thereafter all
restrictions as to sale, encumbrance, or
taxation of the land applied for shall be
removed, but the said land shall not be
liable to the satisfaction of any debt,
except obligations owed to the Federal
Government, contracted prior to the
issuance of such deed. Any adverse ac-
tion under this section by the townsite
trustee shall be subject to appeal to
the Board of Land Appeals, Office of
the Secretary, in accordance with part
4 of 43 CFR Subtitle A.

(b) In the event the Area Director de-
termines that the applicant is not com-
petent to manage his own affairs, he
shall so inform the applicant, and such
applicant shall have a right of appeal
from such finding or decision to the
Commissioner of Indian Affairs, within
60 days from the date of notification of
such finding or decision. The appeal
shall be filed with the Area Director.
Should the Commissioner uphold the
decision of the Area Director, he shall
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notify the applicant of such action, in-
forming him of his right of appeal to
the Secretary of the Interior.

(c) Except as provided in this section,
the townsite trustee shall not issue
other than restricted deeds to Indian or
other Alaska natives.

(43 U.S.C. 733–735, 737)

[35 FR 9601, June 13, 1970, as amended at 41
FR 29122, July 15, 1976]

Subpart 2565—Non-native
Townsites

SOURCE: 35 FR 9601, June 13, 1970, unless
otherwise noted.

§ 2565.0–3 Authority.
The entry of public lands in Alaska

for townsite purposes, by such trustee
or trustees as may be named by the
Secretary of the Interior for that pur-
pose, is authorized by section 11 of the
Act of March 3, 1891 (sec. 11, 26 Stat.
1099; 43 U.S.C. 732).

§ 2565.0–7 Cross reference.
Townsites in Alaska may be reserved

by the President and sold as provided
for in sections 2380 and 2381 of the Re-
vised Statutes; 43 U.S.C. 711, 712. The
regulations governing these townsites
are contained in §§ 2760.0–3 and 2761.3.

§ 2565.1 General requirements.
(a) Survey of exterior lines; exclusions

from townsite survey. If the land is
unsurveyed the occupants must by ap-
plication to the State Director, obtain
a survey of the exterior lines of the
townsite which will be made at Govern-
ment expense. There must be excluded
from the tract to be surveyed and en-
tered for the townsite any lands set
aside by the district court under sec-
tion 31 of the Act of June 6, 1900 (31
Stat. 332; 48 U.S.C. 40), for use as jail
and courthouse sites, also all lands
needed for Government purposes or
use, together with any existing valid
claim initiated under Russian rule.

(b) Petition for trustee and for survey of
lands into lots, blocks, etc. When the sur-
vey of the exterior lines has been ap-
proved, or if the townsite is on sur-
veyed land, a petition, signed by a ma-
jority of occupants of the land, will be

filed in the proper office requesting the
appointment of trustee and the survey
of the townsite into lots, blocks, and
municipal reservations for public use,
the expense thereof to be paid from as-
sessments upon the lots, as provided in
§ 2565.3(b) of this part.

(c) Designation of trustee; payment re-
quired: area enterable. If the petition be
found sufficient, the Secretary of the
Interior will designate a trustee to
make entry of the townsite, payment
for which must be made at the rate of
$1.25 per acre. If there are less than 100
inhabitants the area of the townsite is
limited to 160 acres; if 100 and less than
200, to 320 acres; if more than 200, to 640
acres, this being the maximum area al-
lowed by the statute.

§ 2565.2 Application; fees; contests and
protests.

(a) Filing of application; publication
and posting; submission of proof. The
trustee will file his application and no-
tice of intention to make proof, and
thereupon the authorizing officer will
issue the usual notice of making proof,
to be posted and published at the trust-
ee’s expense, for the time and in the
manner as in other cases provided, and
proof must be made showing occupancy
of the tract, number of inhabitants
thereon, character of the land, extent,
value, and character of improvements,
and that the townsite does not contain
any land occupied by the United States
for school or other purposes or land oc-
cupied under any existing valid claim
initiated under Russian rule.

(b) Application service fee. The trust-
ee’s application shall be accompanied
by $10 application service fee which
shall not be returnable.

(c) Expense money to be advanced by
lot occupants. The occupants will ad-
vance a sufficient amount of money to
pay for the land and the expenses inci-
dent to the entry to be refunded to
them when realized from lot assess-
ments.

(d) Contests and protests. Applications
for entry will be subject to contest or
protest as in other cases.

§ 2565.3 Subdivision.
(a) Subdivision of land and payment

therefore. After the entry is made, the
townsite will be subdivided by the

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00149 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



150

43 CFR Ch. II (10–1–99 Edition)§ 2565.4

United States into blocks, lots, streets,
alleys, and municipal public reserva-
tions. The expense of such survey will
be paid from the appropriation for sur-
veys in Alaska reimbursable from the
lot assessments collected.

(b) Lot assessments. The trustee will
assess against each lot, according to
area, its share of the cost of the sub-
divisional survey. The trustee will
make a valuation of each occupied or
improved lot in the townsite and assess
upon such lots, according to their
value, such rate and sum in addition to
the cost of their share of the survey as
will be necessary to pay all other ex-
penses incident to the execution of his
trust which have accrued up to the
time of such levy. More than one as-
sessment may be made if necessary to
effect the purpose of the Act of March
3, 1891, and this section.

(c) Award and disposition of lots after
subdivisional survey. On the acceptance
of the plat by the Bureau of Land Man-
agement, the trustee will publish a no-
tice that he will, at the end of 30 days
from the date thereof, proceed to award
the lots applied for, and that all lots
for which no applications are filed
within 120 days from the date of said
notice will be subject to disposition to
the highest bidder at public sale. Only
those who were occupants of lots or en-
titled to such occupancy at the date of
the approval of final subdivisional
townsite survey or their assigns there-
after, are entitled to the allotments
herein provided. Minority and cov-
erture are not disabilities.

§ 2565.4 Deeds.
(a) Applications for deeds. Claimants

should file their applications for deeds,
setting forth the grounds of their
claims for each lot applied for, which
should be corroborated by two wit-
nesses.

(b) Issuance of deeds; procedure on con-
flicting applications. (1) Upon receipt of
the patent and payment of the assess-
ments the trustee will issue deeds for
the lots. The deeds will be acknowl-
edged before an officer duly authorized
to take acknowledgements of deeds at
the cost of the grantee. In case of con-
flicting applications for lots, the trust-
ee, if he considers it necessary, may
order a hearing to be conducted in ac-

cordance with the part 1850 of this
chapter.

(2) No deed will be issued for any lot
involved in a contest until the case has
been finally closed. Appeals from any
decision of the trustee or from deci-
sions of the Bureau of Land Manage-
ment may be taken in the manner pro-
vided by part 1840 of this chapter.

§ 2565.5 Sale of the land.
(a) Public sale of unclaimed lots. After

deeds have been issued to the parties
entitled thereto the trustee will pub-
lish or post notice that he will sell, at
a designated place in the town and at a
time named, to be not less than 30 days
from date, at public outcry, for cash, to
the highest bidder, all lots and tracts
remaining unoccupied and unclaimed
at the date of the approval of final sub-
divisional townsite survey, and all lots
and tracts claimed and awarded on
which the assessments have not been
paid at the date of such sale. The no-
tice shall contain a description of the
lots and tracts to be sold, made in two
separate lists, one containing the lots
and tracts unclaimed at the date of the
approval of final subdivisional townsite
survey and the other the lots and
tracts claimed and awarded on which
the assessments have not been paid.
Should any delinquent allottee, prior
to the sale of the lot claimed by him,
pay the assessments thereon, together
with the pro rata cost of the publica-
tion and the cost of acknowledging
deed, a deed will be issued to him for
such lot, and the lot will not be offered
at public sale. Where notice by publica-
tion is deemed advisable the notice will
be published once a week for 5 consecu-
tive weeks in accordance with § 1824.3
of this chapter prior to the date of sale,
and in any event copies of such notice
shall be posted in three conspicuous
places within the townsite. Each lot
must be sold at a fair price, to be deter-
mined by the trustee, and he is author-
ized to reject any and all bids. Lots re-
maining unsold at the close of the pub-
lic sale in an unincorporated town may
again be offered at a fair price if a suf-
ficient demand appears therefor.

(b) Sales to Federal, State and local
governmental agencies. (1) Any lot or
tract in the townsite which is subject
to sale to the highest bidder by the

VerDate 29<OCT>99 13:13 Dec 02, 1999 Jkt 183169 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Y:\SGML\183169T.XXX pfrm07 PsN: 183169T



151

Bureau of Land Management, Interior § 2565.6

trustee pursuant to this section may in
lieu of disposition at public sale be sold
by the trustee at a fair value to be
fixed by him to any Federal or State
agency or instrumentality or to any
local governmental agency or instru-
mentality of the State for use for pub-
lic purposes.

(2) All conveyances under this sec-
tion shall be subject to such condi-
tions, limitations, or stipulations as
the trustee shall determine are nec-
essary or appropriate in the cir-
cumstances, including, where he deems
proper, a provision for reversion of
title to the trustee or his successor in
interest. Any such provision for rever-
sion of title, however, shall by its
terms cease to be in effect 25 years
after the conveyance.

(3) Conveyances under this section
for lands within any incorporated city,
town, village, or municipality may be
made only after the proposed convey-
ance has received the approval of the
city, town, or village council, or of the
local official designated by such coun-
cil. Such conveyances for lands within
any unincorporated city, town, village
or municipality may be made only
after notice of the proposed convey-
ance, together with the opportunity to
be heard, has been given by the pro-
posed grantee to the residents or occu-
pants thereof in accordance with the
requirements for such notice in the
case of the public sale of unclaimed
lots in a trustee townsite. Any decision
of the trustee which is adverse to a
protest will be subject to the right of
appeal under part 1840 of this chapter.
Upon filing of an appeal pursuant to
that part, action by the trustee on the
conveyance will be suspended pending
final decision on the appeal.

§ 2565.6 Rights-of-way.
(a) Notwithstanding any other provi-

sions of this part, the trustee is author-
ized to grant rights-of-way for public
purposes across any unentered lands
within the townsite. This authority is
expressly limited to grants of rights-of-
way to cities, towns, villages, and mu-
nicipalities, and to school, utility, and
other types of improvement districts,
and to persons, associations, compa-

nies, and corporations engaged in fur-
nishing utility services to the general
public, and to the United States, any
Federal or State agency or instrumen-
tality for use for public purposes.

(b) The trustee may in his discretion
fix a reasonable charge for any grant
under this authority to private per-
sons, associations, companies and cor-
porations, and to Federal and State
agencies and instrumentalities, which
charge shall be a lump sum. All grants
shall be subject to such conditions,
limitations, or stipulations as the
trustee shall determine are necessary
or appropriate in the circumstances.
No grants of rights-of-way under this
authority shall be made across or upon
lands on which prior rights of occu-
pancy or entry have vested under the
law.

(c) Grants of rights-of-way under this
section to Federal and State agencies
and instrumentalities to private per-
sons, associations, companies, or cor-
porations affecting lands within any
incorporated city, town, village, or mu-
nicipality, may be made only after the
proposed grant has received the ap-
proval of the city, town, or village
council, or, where applicable, the mu-
nicipal board or commission having au-
thority under state law to approve
rights-of-way for local public utility
purposes. Grants of such rights-of-way
to Federal and State agencies and in-
strumentalities and to private persons,
associations, companies, or corpora-
tions within unincorporated cities,
towns, villages, or municipalities may
be made only after notice of the pro-
posed grant, together with the oppor-
tunity to be heard, has been given by
the proposed grantee to the residents
or occupants thereof in accordance
with the requirements for such notice
in the case of the public sale of un-
claimed lots in a trustee townsite. Any
decision by the trustee which is ad-
verse to a protest will be subject to the
right of appeal under part 1840 of this
chapter. Upon the filing of an appeal,
action by the trustee on the applica-
tion for right-of-way will be suspended
pending final decision on the appeal.
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§ 2565.7 Final report of trustee; dis-
position of unexpended moneys and
unsold lots.

After the disposal of a sufficient
number of lots to pay all expenses inci-
dent to the execution of the trust, in-
cluding the cost of the subdivisional
survey, the trustee will make and
transmit to the Bureau of Land Man-
agement his final report of his trustee-
ship, showing all amounts received and
paid out and the balance remaining on
hand derived from assessments upon
the lots and from the public sale. The
proceeds derived from such sources,
after deducting all expenses, may be
used by the trustee on direction of the
Secretary of the Interior, where the
town is unincorporated, in making pub-
lic improvements, or, if the town is in-
corporated such remaining proceeds
may be turned over to the municipality
for the use and benefit thereof. After
the public sale and upon proof of the
incorporation of the town, all lots then
remaining unsold will be deeded to the
municipality, and all municipal public
reserves will, by a separate deed, be
conveyed to the municipality in trust
for the public purposes for which they
were reserved.

§ 2565.8 Records to be kept by trustee.

The trustee shall keep a tract book
of the lots and blocks, a record of the
deeds issued, a contest docket, and a
book of receipts and disbursements.

§ 2565.9 Disposition of records on com-
pletion of trust.

The trustee’s duties having been
completed, the books of accounts of all
his receipts and expenditures, together
with a record of his proceedings as pro-
vided in § 2565.8 of this part with all pa-
pers, other books, and everything per-
taining to such townsite in his posses-
sion and all evidence of his official acts
shall be transmitted to the Bureau of
Land Management to become a part of
the records thereof, excepting from
such papers, however, in case the town
is incorporated, the subdivisional plat
of the townsite, which he will deliver
to the municipal authorities of the
town, together with a copy of the town-
site tract book or books, taking a re-

ceipt therefore to be transmitted to the
Bureau of Land Management.

(Sec. 11, 26 Stat. 1099; 48 U.S.C. 355)

Subpart 2566—Alaska Railroad
Townsites

SOURCE: 35 FR 9603, June 13, 1970, unless
otherwise noted.

§ 2566.0–3 Authority.

It is hereby ordered that the adminis-
tration of that portion of the Act of
March 12, 1914 (38 Stat. 305; 43 U.S.C.
975, 975a–975g) relating to the with-
drawal, location and disposition of
townsites shall be in accordance with
the following regulations and provi-
sions.

(a) Orders revoked. All Executive or-
ders heretofore issued for the disposi-
tion of townsites along the Govern-
ment railroads in Alaska are hereby re-
voked so far as they conflict with
§§ 2566.1 and 2566.2. This order is in-
tended to take the place of all other or-
ders making provisions for the sale and
disposal of lots in said townsites along
Government railroads in Alaska under
the provisions of said Act.

(b) Amendments—(1) Executive Orders
3529 and 5136. Sections 2566.1 and 2566.2
are amended by E.O. 3529, Aug. 9, 1921
and E.O. 5136, June 12, 1929.

(2) The designation of the Alaskan
Engineering Commission has been
changed to The Alaska Railroad. All
matters which formerly were under the
control of the chairman of said com-
mission now are under the supervision
of the general manager of the said rail-
road. The functions formerly exercised
by the Commissioner of the General
Land Office have been transferred to
the Director, Bureau of Land Manage-
ment.

(3) Due to the change in organization,
plats of Alaska Railroad townsites are
not approved by an official of the Alas-
ka Railroad.

(4) The State Director in Alaska has
been designated as Superintendent of
Sales of Alaska Railroad townsites.

(c) Executive Order 5136. (1) It is or-
dered that Executive Order 3489, issued
June 10, 1921, containing the Alaska
Railroad Townsite Regulations, is
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hereby amended to authorize the Sec-
retary of the Interior to reappraise and
sell the unimproved lots in Nenana
Townsite, Alaska, belonging to the
United States, and to readjust the as-
sessments levied against them for the
improvement of streets, sidewalks, and
alleys, and for the promotion of sanita-
tion and fire protection by the Alaska
Railroad prior to August 31, 1921.

(2) As to the lots within said townsite
which have been forfeited for failure to
pay such assessments, upon which val-
uable improvements have been placed,
the provisions of said order regarding
the collection of the unpaid assess-
ments remain effective.

(3) This order shall continue in full
force and effect unless and until re-
voked by the President or by Act of
Congress.

(Sec. 24, 26 Stat. 1103; as amended, sec. 1, 36
Stat. 347; sec. 1, 38 Stat. 305; sec. 11, 39 Stat.
865; 16 U.S.C. 471, 43 U.S.C. 141, 43 U.S.C. 975f,
43 U.S.C. 301)

§ 2566.0–7 Cross references.
(a) Sales of railroad townsites in

Alaska, provided for by Executive
Order 3489 of June 10, 1921, §§ 2566.1(a) to
(f) and 2566.0–3(a), will be made by the
authorized officer in Alaska, as super-
intendent of sales of railroad townsites
in accordance with townsite regula-
tions contained in §§ 2760.0–3 to 2761.2(e)
so far as those regulations are applica-
ble.

(b) For surveys, Alaska, see part 9180
of this chapter. For townsites, Alaska,
see § 2565.0–7.

§ 2566.1 General procedures.
(a) Reservations. The Alaska Railroad

will file with the Secretary of the Inte-
rior, when deemed necessary, its rec-
ommendations for the reservation of
such areas as in its opinion may be
needed for townsite purposes. The Sec-
retary of the Interior will thereupon
transmit such recommendations to the
President with his objections thereto
or concurrence therewith. If approved
by the President, the reservation will
be made by Executive order.

(b) Survey. When in the opinion of the
Secretary of the Interior the public in-
terests require a survey of any such
reservation, he shall cause to be set

aside such portions thereof for railroad
purposes as may be selected by the
Alaska Railroad, and cause the remain-
der, or any part thereof, to be surveyed
into urban or suburban blocks and lots
of suitable size, and into reservations
for parks, schools, and other public
purposes and for Government use.
Highways should be laid out, where
practicable, along all shore lines, and
sufficient land for docks and wharf pur-
poses along such shore lines should be
reserved in such places as there is any
apparent necessity therefor. The sur-
vey will be made under the supervision
of the Bureau of Land Management.

(c) Preference right. Any person resid-
ing in a reserved townsite at the time
of the subdivisional survey thereof in
the field and owning and having valu-
able and permanent improvements
thereon, may, in the discretion of the
Secretary of the Interior, be granted a
preference right of entry, of not ex-
ceeding two lots on which he may have
such improvements by paying the ap-
praised price fixed by the super-
intendent of sale, under such regula-
tions as the Secretary of the Interior
may prescribe. Preference right proof
and entry, when granted, must be made
prior to the date of the public sale.

§ 2566.2 Public sale.
(a) Generally. The unreserved and

unsold lots will be offered at public
sale to the highest bidder at such time
and place, and after such publication of
notice, if any, as the Secretary of the
Interior may direct.

(b) Superintendent’s authority. Under
the supervision of the Secretary of the
Interior the superintendent of the sale
will be, and he is hereby, authorized to
make all appraisements of lots and at
any time to reappraise any lot which in
his judgment is not appraised at the
proper amount, or to fix a minimum
price for any lot below which it may
not be sold, and he may adjourn, or
postpone the sale of any lots to such
time and place as he may deem proper.

(c) Manner and terms of public sale. (1)
The Secretary of the Interior shall by
regulations prescribe the manner of
conducting the public sale, the terms
thereof and forms therefor and he may
prescribe what failures in payment will
subject the bidder or purchaser to a
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forfeiture of his bid or right to the lot
claimed and money paid thereon. The
superintendent of sale will at the com-
pletion of the public sale deposit with
the receiver of the proper local land of-
fice the money received and file with
its officers the papers deposited with
him by said bidder, together with his
certificate as to successful bidder.

(2) If it be deemed advisable, the Di-
rector, Bureau of Land Management
may direct the receiver of public mon-
eys of the proper district to attend
sales herein provided for in which
event the cash payment required shall
be paid to the said receiver.

Group 2600—Disposition; Grants

PART 2610—CAREY ACT GRANTS

Subpart 2610—Carey Act Grants, General

Sec.
2610.0–2 Objectives.
2610.0–3 Authority.
2610.0–4 Responsibilities.
2610.0–5 Definitions.
2610.0–7 Background.
2610.0–8 Lands subject to application.

Subpart 2611—Segregation Under the
Carey Act: Procedures

2611.1 Applications.
2611.1–1 Applications for determination of

suitability and availability of lands.
2611.1–2 Determination of suitability and

availability of lands.
2611.1–3 Application for grant contract.
2611.1–4 Approval of plan and contract.
2611.1–5 Priority of Carey Act applications.
2611.2 Period of segregation.
2611.3 Rights-of-way over other public

lands.

Subpart 2612—Issuance of Patents

2612.1 Lists for patents.
2612.2 Publication of lists for patents.
2612.3 Issuance of patents.

Subpart 2613—Preference Right Upon
Restoration

2613.0–3 Authority.
2613.1 Allowance of filing of applications.
2613.2 Applications.
2613.3 Allowance of preference right.

AUTHORITY: Sec. 4 of the Act of August 18,
1894 (28 Stat. 422), as amended (43 U.S.C. 641),
known as the Carey Act.

SOURCE: 45 FR 34232, May 21, 1980, unless
otherwise noted.

Subpart 2610—Carey Act Grants,
General

§ 2610.0–2 Objectives.
The objective of section 4 of the Act

of August 18, 1894 (28 Stat. 422), as
amended (43 U.S.C. 641 et seq.), known
as the Carey Act, is to aid public land
States in the reclamation of the desert
lands therein, and the settlement, cul-
tivation, and sale thereof in small
tracts to actual settlers.

§ 2610.0–3 Authority.
(a) The Carey Act authorizes the Sec-

retary of the Interior, with the ap-
proval of the President, to contract
and agree to grant and patent to
States, in which there are desert lands,
not to exceed 1,000,000 acres of such
lands to each State, under the condi-
tions specified in the Act. The Sec-
retary is authorized to contract and
agree to grant and patent additional
lands to certain States. After a State’s
application for a grant has been ap-
proved by the Secretary, the lands are
segregated from the public domain for
a period of from 3 to 15 years, the State
undertaking within that time to cause
the reclamation of the lands by irriga-
tion. The lands, when reclaimed, are
patented to the States or to actual set-
tlers who are its assignees. If the lands
are patented to the State, the State
transfers title to the settler. Entries
are limited to 160 acres to each actual
settler.

(b) The Act of June 11, 1896 (29 Stat.
434; 43 U.S.C. 642), authorizes liens on
the land for the cost of construction of
the irrigation works, and permits the
issuance of patents to States for par-
ticular tracts actually reclaimed with-
out regard to settlement or cultiva-
tion.

(c) The Act of March 1, 1907 (34 Stat.
1056), extends the provisions of the
Carey Act to the former Southern Ute
Indian Reservation in Colorado.

(d) The Joint Resolution approved
May 25, 1908 (35 Stat. 577), authorizes
grants to the State of Idaho of an addi-
tional 1,000,000 acres.

(e) The Act of May 27, 1908 (35 Stat.
347; 43 U.S.C. 645), authorizes grants of
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an additional 1,000,000 acres to the
State of Idaho and the State of Wyo-
ming.

(f) The Act of February 24, 1909 (35
Stat. 644; 43 U.S.C. 647), extends the
provisions of the Carey Act to the
former Ute Indian Reservation in Colo-
rado.

(g) The Act of February 16, 1911 (36
Stat. 913), extends the Carey Act to the
former Fort Bridger Military Reserva-
tion in Wyoming.

(h) The Act of February 21, 1911 (36
Stat. 925; 43 U.S.C. 523–524), permits the
sale of surplus water by the United
States Bureau of Reclamation for use
upon Carey Act lands.

(i) The Act of March 4, 1911 (36 Stat.
1417; 43 U.S.C. 645), authorizes grants to
the State of Nevada of an additional
1,000,000 acres.

(j) The Joint Resolution of August 21,
1911 (37 Stat. 38; 43 U.S.C. 645), author-
izes grants to the State of Colorado of
an additional 1,000,000 acres.

§ 2610.0–4 Responsibilities.
(a) The authority of the Secretary of

the Interior to approve the applica-
tions provided for in this part, has been
delegated to the Director of the Bureau
of Land Management and redelegated
to State Directors of the Bureau of
Land Management.

(b) The grant contact must be signed
by the Secretary of the Interior, or an
officer authorized by him, and ap-
proved by the President.

§ 2610.0–5 Definitions.
As used in the regulations of this

part:
(a) Actual settler means a person who

establishes a primary residence on the
land.

(b) Cultivation means tilling or other-
wise preparing the land and keeping
the ground in a state favorable for the
growth of ordinary agricultural crops,
and requires irrigation as an attendant
act.

(c) Desert lands means unreclaimed
lands which will not, without irriga-
tion, produce any reasonably remu-
nerative agricultural crop by usual
means or methods of cultivation. This
includes lands which will not, without
irrigation, produce paying crops during
a series of years, but on which crops

can be successfully grown in alternate
years by means of the so-called dry-
farming system. Lands which produce
native grasses sufficient in quantity, if
ungrazed by grazing animals, to make
an ordinary crop of hay in usual sea-
sons, are not desert lands. Lands which
will produce an agricultural crop of
any kind without irrigation in amount
sufficient to make the cultivation rea-
sonably remunerative are not desert.
Lands containing sufficient moisture
to produce a natural growth of trees
are not to be classed as desert lands.

(d) Economic feasibility means the ca-
pability of an entry to provide an eco-
nomic return to the settler sufficient
to provide a viable farm enterprise and
assure continued use of the land for
farming purposes. Factors considered
in determining feasibility may include
the cost of developing or acquiring
water, land reclamation costs, land
treatment costs, the cost of construc-
tion or acquisition of a habitable resi-
dence, acquisition of farm equipment,
fencing and other costs associated with
a farm enterprise, such as water deliv-
ery, seed, planting, fertilization, har-
vest, etc.

(e) Grant contract means the contract
between a State and the United States
which sets the terms and conditions
which the State or its assignees shall
comply with before lands shall be pat-
ented.

(f) Irrigation means the application of
water to the land for the purpose of
growing crops.

(g) Ordinary agricultural crops means
any agricultural product to which the
land under consideration is generally
adapted, and which would return a fair
reward for the expense of producing
them. Ordinary agricultural crops do
not include forest products, but may
include orchards and other plants
which cannot be grown on the land
without irrigation and from which a
profitable crop may be harvested.

(h) Reclamation means the establish-
ment of works for conducting water in
adequate volume and quantity to the
land so as to render it available for dis-
tribution when needed for irrigation
and cultivation.

(i) Segregation means the action
under the Act of August 19, 1894 (39
Stat. 422), as amended (43 U.S.C. 641),
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by which the lands are reserved from
the public domain and closed to appli-
cation or entry under the public land
laws, including location under the min-
ing laws.

(j) Smallest legal subdivision means a
quarter quarter section (40 acres).

§ 2610.0–7 Background.

The Carey Act authorizes the Sec-
retary of the Interior, with the ap-
proval of the President, to contract
and agree to grant and patent to
States, in which there are desert lands,
not exceeding 1 million acres of such
lands to each State, as the State may
cause to be reclaimed. The State shall
also cause not less than 20 acres of
each 160 acre tract to be cultivated by
actual settlers. A number of amend-
ments allowed additional acreages for
certain States. Colorado, Nevada and
Wyoming were allowed up to 2 million
acres. Idaho was allowed up to 3 mil-
lion acres.

§ 2610.0–8 Lands subject to applica-
tion.

(a) The lands shall be unreclaimed
desert lands capable of producing ordi-
nary agricultural crops by irrigation.

(b) The lands shall be nonmineral, ex-
cept that lands withdrawn, classified or
valuable for coal, phosphate, nitrate,
potash, sodium, sulphur, oil, gas or as-
phaltic minerals may be applied for
subject to a reservation of such de-
posit, as explained in subpart 2093 of
this title.

(c) Lands embraced in mineral per-
mits of leases, or in applications for
such permits or leases, or classified,
withdrawn or reported as valuable for
any leasable mineral, or lying within
the geologic structure of a field are
subject to the provisions of §§ 2093.0–3
through 2093.0–7 of this title.

(d) A project or individual entry may
consist of 2 or more noncontiguous par-
cels. However, noncontiguous lands
should be in a pattern compact enough
to be managed as an efficient, eco-
nomic unit.

Subpart 2611—Segregation Under
the Carey Act: Procedures

§ 2611.1 Applications.

§ 2611.1–1 Applications for determina-
tion of suitability and availability
of lands.

The first step in obtaining segrega-
tion of lands for Carey Act develop-
ment shall be the filing of an applica-
tion in the appropriate State office of
the Bureau of Land Management re-
questing that the authorized officer
make a determination regarding the
suitability and availability of lands for
a Carey Act Project. The application
shall consist of a map of lands proposed
to be reclaimed, containing sufficient
detail to clearly show which lands are
included in the Project, the mode of ir-
rigation and the source of water. The
map shall bear a certification by the
State official authorized to file the ap-
plication that the lands are applied for
subject to the provisions of subpart
2093 of this title.

§ 2611.1–2 Determination of suitability
and availability of lands.

The authorized officer shall evaluate
the suitability and availability of the
lands for agricultural development
under the Carey Act utilizing the cri-
teria and procedures in part 2400 of this
title.

§ 2611.1–3 Application for grant con-
tract.

If it is determined that lands are
suitable and available for agricultural
development under the Carey Act, the
State shall submit the following, in du-
plicate, to the appropriate Bureau of
Land Management office (43 CFR part
1821):

(a) A plan of development that in-
cludes:

(1) A report on the economic feasi-
bility of the project and the avail-
ability of an adequate supply of water
to thoroughly irrigate and reclaim the
lands to raise ordinary agricultural
crops.

(2) Procedures for avoiding or miti-
gating adverse environmental impacts
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and for rehabilitation of the lands if all
or part of the project fails.

(3) A map in sufficient detail to show
the proposed major irrigation works
and the lands to be irrigated. Map ma-
terial and dimensions shall be as pre-
scribed by the authorized officer and
shall be drawn to a scale not greater
than 1,000 feet to 1 inch. The map shall
connect canals, pipelines larger than 8
inches in diameter, reservoirs and
other major facilities in relationship to
public survey lines or corners, where
present. The map shall show other data
as needed to enable retracement of the
proposed major irrigation works on the
ground. The engineer who prepared the
map shall certify that the system de-
picted therein is accurately and fully
represented and that the system pro-
posed is sufficient to fully reclaim the
lands.

(4) Additional data concerning the
specifics of the plan and its feasibility
as required by the authorized officer.

(b) A grant contract in a form pre-
scribed by the Director, Bureau of
Land Management, in duplicate, signed
by the authorized State official, shall
also be filed. A carbon copy of the con-
tract shall not be accepted. The person
who signs the contract on behalf of the
State shall furnish evidence of his/her
authority to do so. The contract shall
obligate the State to all terms and con-
ditions of the Act and all specifications
of the approved plan, and shall obligate
the United States to issue patents to
the State upon actual reclamation of
the lands according to the plan or to
settlers who are its assignees, as pro-
vided in subpart 2093 of this title.

§ 2611.1–4 Approval of plan and con-
tract.

(a) After making a determination
that the proposed project is economi-
cally feasible, that sufficient water can
be furnished to thoroughly irrigate and
reclaim the lands, that measures to
avoid or mitigate adverse environ-
mental impacts and to rehabilitate the
lands if the project fails are adequate,
and that State laws and regulations
concerning the disposal of the lands to
actual settlers are not contrary to the
provisions and restrictions of the Act,
the authorized officer may approve the
plan. Before making this determina-

tion and approving the plan, the au-
thorized officer may, in agreement
with the State, modify the plan.

(b) Upon approval of the plan, the
grant contract may be signed by the
Secretary of the Interior, or an officer
in the Office of the Secretary who has
been appointed by the President, by
and with the advice and consent of the
Senate. A notice that the contract has
been signed and the lands are seg-
regated shall be published in the FED-
ERAL REGISTER. As a condition to en-
tering into the contract, the Secretary
or his delegate may require additional
terms and conditions. If such is done,
the new contract form shall be re-
turned to the State for signing.

(c) The contract is not final and bind-
ing until approved by the President.

(d) After the plan has been approved,
and the contract signed and approved,
the lands may be entered by the State
and its agents for reclamation and for
residency, if appropriate.

§ 2611.1–5 Priority of Carey Act appli-
cations.

Properly filed applications under
§ 2611.1–1 or § 2611.1–3 of this title shall
have priority over any subsequently
filed agricultural applications for lands
within the project boundaries. How-
ever, the rejection of a Carey Act appli-
cation will not preclude subsequent ag-
ricultural development under another
authority.

§ 2611.2 Period of segregation.

(a) The States are allowed 10 years
from the date of the signing of the con-
tract by the Secretary in which to
cause the lands to be reclaimed. If the
State fails in this, the State Director
may, in his discretion, extend the pe-
riod for up to 5 years, or may restore
the lands to the public domain at the
end of the 10 years or any extension
thereof. If actual construction of the
reclamation works has not been com-
menced within 3 years after the seg-
regation of the land or within such fur-
ther period not exceeding 3 years as
may be allowed for that purpose by the
State Director, the State Director
may, in his discretion, restore the
lands to the public domain.
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(b) All applications for extensions of
the period of segregation must be sub-
mitted to the State Director. Such ap-
plications will be entertained only
upon the showing of circumstances
which prevent compliance by the State
with the requirements within the time
allowed, which, in the judgment of the
State Director, could not have been
reasonably anticipated or guarded
against, such as the distruction of irri-
gation works by storms, floods, or
other unavoidable casualties, unfore-
seen structural or physical difficulties
encountered in the operations, or er-
rors in surveying and locating needed
ditches, canals, or pipelines.

§ 2611.3 Rights-of-way over other pub-
lic lands.

When the canals, ditches, pipelines,
reservoirs or other facilities required
by the plan of development will be lo-
cated on public lands not applied for by
the State under the Carey Act, an ap-
plication for right-of-way over such
lands under Title V of the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1761 et seq.), shall be filed
separately by the proposed con-
structor. Rights-of-way shall be ap-
proved simultaneously with the ap-
proval of the plan, but shall be condi-
tioned on approval of the contract.

Subpart 2612—Issuance of Patents
§ 2612.1 Lists for patents.

When patents are desired for any
lands that have been segregated, the
State shall file in the BLM State Office
a list of lands to be patented, with a
certificate of the presiding officer of
the State land board, or other officer of
the State who may be charged with the
duty of disposing of the lands which
the State may obtain under the law,
that the lands have been reclaimed ac-
cording to the plan of development, so
that a permanent supply of water has
been made available for each tract in
the list, sufficient to thoroughly re-
claim each 160-acre tract for the rais-
ing of ordinary agricultural crops. If
patents are to be issued directly to as-
signees, the list shall include their
names, the particular lands each
claims, and a certification by the State
that each is an actual settler and has

cultivated at least 20 acres of each 160-
acre tract. If there are portions which
cannot be reclaimed, the nature, ex-
tent, location, and area of such por-
tions should be fully stated. If less
than 5 acres of a smallest legal subdivi-
sion can be reclaimed and the subdivi-
sion is not essential for the reclama-
tion, cultivation, or settlement of the
lands; such legal subdivision must be
relinquished, and shall be restored to
the public domain as provided in a no-
tice published in the FEDERAL REG-
ISTER.

§ 2612.2 Publication of lists for pat-
ents.

(a) Notice of lists. When a list for pat-
ents is filed in the State Office, it shall
be acompanied by a notice of the filing,
in duplicate, prepared for the signature
of the State Director, or his delegate,
fully incorporating the list. The State
shall cause this notice to be published
once a week for 5 consecutive weeks, in
a newspaper of established character
and general circulation in the vicinity
of the lands, to be designated by the
State Director, as provided in subpart
1824 of this chapter.

(b) Proof of publication. At the expira-
tion of the period of publication, the
State shall file in the State Office
proof of publication and of payment for
the same.

§ 2612.3 Issuance of patents.
Upon the receipt of proof of publica-

tion such action shall be taken in each
case as the showing may require, and
all tracts that are free from valid pro-
test, and respecting which the law and
regulations and grant contract have
been complied with, shall be patented
to the State, or to its assignees if the
lands have been settled and cultivated.
If patent issues to the State, it is the
responsibility of the State to assure
that the lands are cultivated and set-
tled. If the State does not dispose of
the patented lands within 5 years to ac-
tual settlers who have cultivated at
least 20 acres of each 160 acre tract, or
if the State disposes of the patented
lands to any person who is not an ac-
tual settler or has not cultivated 20
acres of the 160 acre tract, action may
be taken to revest title in the United
States.
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Subpart 2613—Preference Right
Upon Restoration

§ 2613.0–3 Authority.
The Act approved February 14, 1920

(41 Stat. 407; 43 U.S.C. 644), provides
that upon restoration of Carey Act
lands from segregation, the Secretary
is authorized, in his discretion, to
allow a preference right of entry under
other applicable land laws to any Carey
Act entryman on any such lands which
such person had entered under and pur-
suant to the State laws providing for
the administration of the grant and
upon which such person had estab-
lished actual, bona fide residence or
had made substantial and permanent
improvements.

§ 2613.1 Allowance of filing of applica-
tions.

(a) Status of lands under State laws.
Prior to the restoration of lands seg-
regated under the Carey Act, the Bu-
reau of Land Management shall ascer-
tain from the proper State officials
whether any entries have been allowed
under the State Carey Act laws on any
such lands, and if any such entries
have been allowed, the status thereof
and action taken by the State with ref-
erence thereto.

(b) No entries under State laws. If it is
shown with reasonable certainty, ei-
ther from the report of the State offi-
cers or by other available information,
that there are no entries under State
law, then the Act of February 14, 1920,
shall not be considered applicable to
the restoration of the lands. Lands
shall be restored as provided in a no-
tice published in the FEDERAL REG-
ISTER.

(c) Entries under State laws. If it ap-
pears from the report of the State offi-
cials or otherwise that there are en-
tries under the State law which may
properly be the basis for preference
rights under this act, in the order re-
storing the lands the authorized officer
may, in his discretion, allow only the
filing of applications to obtain a pref-
erence right under the Act of February
14, 1920.

§ 2613.2 Applications.
(a) Applications for preference rights

under the Act of February 14, 1920,

shall be filed within 90 days of the pub-
lication of the restoration order.

(b) Applications shall be on a form
approved by the Director and shall set
forth sufficient facts to show that the
applicant is qualified under the act and
these regulations. The application
must be subscribed and sworn to before
a notary public.

(c) Persons qualified. The Act of Feb-
ruary 14, 1920, applies only to cases of
entries in good faith in compliance
with the requirements of State law,
with a view to reclaiming the land and
procuring title pursuant to the provi-
sions of the Carey Act; the act does not
apply to cases where persons have set-
tled on or improved the segregated
land, either with the approval of the
State authorities or otherwise, not
pursuant to State law or not in antici-
pation of reclaiming the lands and pro-
curing title under the Carey Act but in
anticipation of initiating some kind of
a claim to the land on its restoration
because of failure of the project or can-
cellation of the segregation.

(d) Persons not qualified. The Act of
February 14, 1920, does not apply to
cases where the applicant’s entry has
been canceled by the State or forfeited
for failure to perfect the entry accord-
ing to State law, unless the failure is
the result of conditions which cul-
minated in the elimination of the lands
from the project if the State has al-
lowed a subsequent entry for the same
lands, this shall be conclusive evidence
that the default was the fault of the
State entryman whose entry was for-
feited or canceled.

§ 2613.3 Allowance of preference right.
If a person’s application is approved,

such person shall have 90 days to sub-
mit an application for entry under an-
other land law, and shall be entitled to
a preference right of entry under other
law if and when the lands are deter-
mined to be suitable for entry under
such law pursuant to the regulations
found in part 2400 of this chapter.

PART 2620—STATE GRANTS

Subpart 2621—Indemnity Selections

Sec.
2621.0–2 Objectives and background.
2621.0–3 Authority.
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2621.1 Applications for selection.
2621.2 Publication and protests.
2621.3 Certifications; mineral leases and

permits.
2621.4 Application for selection of

unsurveyed lands.

Subpart 2622—Quantity and Special Grant
Selections

2622.0–1 Purpose and scope.
2622.0–8 Lands subject to selection.

Subpart 2623—School Land Grants to Cer-
tain States Extended to Include Min-
eral Sections

2623.0–3 Authority.
2623.0–7 Cross reference.
2623.0–8 Lands subject to selection.
2623.1 Effective date of grant.
2623.2 Claims protected.
2623.3 States not permitted to dispose of

lands except with reservation of min-
erals.

2623.4 Grant of mineral school sections ef-
fective upon restoration of land from res-
ervation.

Subpart 2624 [Reserved]

Subpart 2625—Swamp-land Grants

2625.0–3 Authority.
2625.1 Selection and patenting of swamp

lands.
2625.2 Applications in conflict with swamp-

land claims.

Subpart 2627—Alaska

2627.1 Grant for community purposes.
2627.2 Grant for University of Alaska.
2627.3 Grant for general purposes.
2627.4 All grants.

AUTHORITY: R.S. 2478; 43 U.S.C. 1201.

Subpart 2621—Indemnity
Selections

§ 2621.0–2 Objectives and background.
Generally, grants made by Statehood

Acts to the various States of school
sections 16 and 36, and in addition, sec-
tions 2 and 32 in Arizona, New Mexico,
and Utah, attach to a school sections
on the date of acceptance or approval
of the plat of survey thereof. If the ac-
ceptance or approval was prior to the
granting act, or to the date of admis-
sion of the State into the Union, the
grant attaches either on the date of ap-
proval of the act or the date of admis-
sion into the Union, whichever is the

later date. However, if on the date the
grant would otherwise attach, the land
is appropriated under some applicable
public land law, the grant does not at-
tach, and the State is entitled to in-
demnity therefor as provided in the
regulations in this subpart.

[35 FR 9607, June 13, 1970]

§ 2621.0–3 Authority.
(a) Sections 2275 and 2276 of the Re-

vised Statutes, as amended (43 U.S.C.
851, 852), referred to in §§ 2621.0–3 to
2621.4 of this subpart as the law, author-
ize the public land States except Alas-
ka to select lands (or the retained or
reserved interest of the United States
in lands which have been disposed of
with a reservation to the United States
of all minerals, or any specified min-
eral or minerals, which interest is re-
ferred to in §§ 2621.0–3 to 2621.4 as the
mineral estate) of equal acreage within
their boundaries as indemnity for
grant lands in place lost to the States
because of appropriation before title
could pass to the State or because of
natural deficiencies resulting from
such causes as fractional sections and
fractional townships.

(b) The law provides that indemnity
for lands lost because of natural defi-
ciencies will be selected from the unap-
propriated, nonmineral, public lands,
and that indemnity for lands lost be-
fore title could pass to the State will
be selected from the unappropriated,
public lands subject to the following
restrictions:

(1) No lands mineral in character
may be selected except to the extent
that the selection is made as indem-
nity for mineral lands.

(2) No lands on a known geologic
structure of a producing oil or gas field
may be selected except to the extent
that the selection is made as indem-
nity for lands on such a structure.

(c) The law also provides that lands
subject to a mineral lease or permit
may be selected, but only if the lands
are otherwise available for selection,
and if none of the lands subject to that
lease or permit are in producing or pro-
ducible status. It permits the selection
of lands withdrawn, classified, or re-
ported as valuable for coal, phosphate,
nitrate, potash, oil, gas, asphaltic min-
erals, oil shale, sodium, and sulphur
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and lands withdrawn by Executive
Order 5327 of April 15, 1930, if such lands
are otherwise available for, and subject
to, selection: Provided, That except
where the base lands are mineral in
character, such minerals are reserved
to the United States in accordance
with and subject to the regulations in
subpart 2093. Except for the with-
drawals mentioned in this paragraph
and for lands subject to classification
under section 7 of the Taylor Grazing
Act of June 28, 1934 (48 Stat. 1269; 43
U.S.C. 315f), as amended, the law does
not permit the selection of withdrawn
or reserved lands.

(d) Subsection (b) of the section 2276
of the Revised Statutes, as amended,
sets forth the principles of adjustment
where selections are made to com-
pensate for deficiencies of school lands
in fractional townships.

[35 FR 9607, June 13, 1970]

§ 2621.1 Applications for selection.

(a) Applications for selection must be
made on a form approved by the Direc-
tor, and must be accompanied by a pe-
tition on a form approved by the Direc-
tor properly executed. However, if the
lands described in application have
been already classified and opened for
selection pursuant to the regulations
of this part, no petition is required.

(b) Applications for selection under
the law will be made by the proper se-
lecting agent of the State and will be
filed, in duplicate, in the proper office
in the State or for lands or mineral es-
tate in a State in which there is no of-
fice, will be filed in accordance with
the provisions of § 1821.2 of this chap-
ter.

(c) Applications must be accom-
panied by the following information:

(1) A reference to the Act of August
27, 1958 (72 Stat. 928), as amended.

(2) A certificate by the selecting
agent showing:

(i) All facts relative to medicinal or
hot springs or other waters upon the
selected lands.

(This provision does not apply insofar
as the application involves the selec-
tion of the mineral estate.)

(ii) That indemnity has not been pre-
viously granted for the assigned base
lands and that no other selection is
pending for such assigned base.

(3) A statement describing the min-
eral or nonmineral character of each
smallest legal subdivision of the base
and selected lands or mineral estate.

(4) A certificate by the officer or offi-
cers charged with the care and disposal
of school lands that no instrument pur-
porting to convey, or in any way
incumber, the title to any of the land
used as base or bases, has been issued
by the State or its agents.

(d) In addition to the requirements of
paragraph (c) of this section, applica-
tions for selection must conform with
the following rules:

(1) The selected land and base lands
must be described in accordance with
the official plats of survey except that
unsurveyed lands will be described in
terms of protracted surveys as offi-
cially approved in accordance with 43
CFR 3101.1–4(d)(1). If the unsurveyed
lands are not covered by protracted
surveys the lands must be described in
terms of their probable legal descrip-
tion, if and when surveyed in accord-
ance with the rectangular system of
public land surveys, or if the State Di-
rector gives written approval therefor,
by a metes and bounds description ade-
quate to identify the lands accurately.

(2) Separate base or bases do not have
to be assigned to each smallest legal
subdivision of selected surveyed lands
or mineral estate and to each tract of
unsurveyed lands upon application.
However, prior to final approval of the
selection, separate base or bases shall
be assigned. Assignment of the small-
est actual or probable legal subdivision
as base will constitute an election to
take indemnity for the entire subdivi-
sion and is a waiver of the State’s
rights to such subdivision, except that
any remaining balance of acreage may
be used as base in other selections.

(3) For purposes of selecting
unsurveyed land a protracted section
shall be considered to be a smallest
legal subdivision except where the
State Director finds otherwise.
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(4) The cause of loss of the base lands
to the State must be specifically stated
for each separate base.

(Secs. 2275 and 2276 of the Revised Statutes,
as amended (43 U.S.C. 851, 852))

[35 FR 9607, June 13, 1970. Redesignated and
amended at 46 FR 24135, Apr. 29, 1981]

§ 2621.2 Publication and protests.

(a) The State will be required to pub-
lish once a week for five consecutive
weeks in accordance with § 1824.3 of
this chapter, at its own expense, in a
designated newspaper and in a des-
ignated form, a notice allowing all per-
sons claiming the land adversely to file
in the appropriate office their objec-
tions to the issuance of a certification
to the State for lands selected under
the law. A protestant must serve on
the State a copy of the objections and
furnish evidence of service to the ap-
propriate land office.

(b) The State must file a statement
of the publisher, accompanied by a
copy of the notice published, showing
that publication has been had for the
required time.

[35 FR 9607, June 13, 1970. Redesignated at 46
FR 24135, Apr. 29, 1981]

§ 2621.3 Certifications; mineral leases
and permits.

(a) Certifications will be issued for
all selections approved under the law
by the authorized officer of the Bureau
of Land Management.

(b) Where all the lands subject to a
mineral lease or permit are certified to
a State, or if, where the State has pre-
viously acquired title to a portion of
the lands subject to a mineral lease or
permit, the remaining lands in the
lease or permit are certified to the
State, the State shall succeed to the
position of the United States there-
under. Where a portion of the lands
subject to any mineral lease or permit
are certified to a State, the United
States shall retain for the duration of
the lease or permit the mineral or min-
erals for which the lease or permit was
issued.

[35 FR 9607, June 13, 1970. Redesignated at 46
FR 24135, Apr. 29, 1981]

§ 2621.4 Application for selection of
unsurveyed lands.

(a) The authorized officer will reject
any application for selection of
unsurveyed lands if: (1) The costs of
survey of the lands would grossly ex-
ceed the average per-acre costs of sur-
veying public lands under the rectan-
gular system of surveys in the State in
which the lands are located, or (2) if
the conveyance of the lands would cre-
ate serious problems in the administra-
tion of the remaining public lands or
resources thereof or would signifi-
cantly diminish the value of the re-
maining public lands. The term remain-
ing public lands means the public lands
from which the applied-for lands would
be separated by survey.

(b) In addition to the provisions of
this section, applications for selection
of unsurveyed lands are subject to the
provisions of subpart 2400.

[35 FR 9607, June 13, 1970. Redesignated at 46
FR 24135, Apr. 29, 1981]

Subpart 2622—Quantity and
Special Grant Selections

§ 2622.0–1 Purpose and scope.

(a) Sections 2622.0–1 to 2622.0–8 apply
generally to quantity and special
grants made to States other than Alas-
ka.

(b) The regulations in §§ 2621.2 to
2621.4 apply to quantity and special
grants with the following exceptions
and modifications:

(1) Sections 2621.4(b) and 2621.2(c)(4);
and §§ 2621.2(d) (3) and (4) and all ref-
erences to base lands and to mineral
estate do not apply.

(2) Section 2621.2(c)(1) is modified to
require reference to the appropriate
granting act; § 2621.2(c)(3) is modified to
require a statement testifying to the
nonmineral character of each smallest
legal subdivision of the selected land;
§ 2621.2(d)(2) is modified to permit as
much as 6,400 acres in a single selec-
tion; and § 2621.2 is modified to require
a certificate that the selection and
those pending, together with those ap-
proved, do not exceed the total amount
granted for the stated purpose of the
grant.

[35 FR 9608, June 13, 1970]
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§ 2622.0–8 Lands subject to selection.
Selections made in satisfaction of

quantity and special grants can gen-
erally be made only from the vacant,
unappropriated, nonmineral, surveyed
public lands within the State to which
the grant was made. If the lands are
otherwise available for selection, the
States may select lands which are
withdrawn, classified, or reported as
valuable for coal, phosphate, nitrate,
potash, oil, gas, asphaltic minerals, so-
dium, or sulphur, provided that the ap-
propriate minerals are reserved to the
United States in accordance with and
subject to the regulations of subpart
2093.

[35 FR 9608, June 13, 1970]

Subpart 2623—School Land Grants
to Certain States Extended To
Include Mineral Sections

SOURCE: 35 FR 9609, June 18, 1970, unless
otherwise noted.

§ 2623.0–3 Authority.
(a) The first paragraph of section 1 of

the Act approved January 25, 1927 (44
Stat. 1026; 43 U.S.C. 870), reads as fol-
lows:

That, subject to the provisions of para-
graphs (a), (b), and (c) of this section, the
several grants to the States of numbered sec-
tions in place for the support or in aid of
common or public schools be, and they are
hereby, extended to embrace numbered
school sections mineral in character, unless
land has been granted to and/or selected by
and certified or approved, to any such State
or States as indemnity or in lieu of any land
so granted by numbered sections.

(b) The beneficiaries of this grant are
the States of Arizona, California, Colo-
rado, Idaho, Montana, Nebraska, New
Mexico, North Dakota, Oregon, South
Dakota, Utah, Washington, and Wyo-
ming. The grant also extends to the
unsurveyed school sections reserved,
granted, and confirmed to the State of
Florida by the Act of Congress ap-
proved September 22, 1922 (42 Stat. 1017;
16 U.S.C. 483, 484).

(c) The additional grant thus made,
subject to all the conditions in the
statute making same, applies to
school-section lands known to be of

mineral character at the effective date
thereof as hereinafter defined. It does
not include school-section lands non-
mineral in character, those not known
to be mineral in character at time of
grant, but afterwards found to contain
mineral deposits, such lands not being
excepted from the grants theretofore
made (Wyoming et al. v. United States,
255 U.S. 489–500, 501, 65 L. ed. 742–748),
nor does it include lands in numbered
school sections in lieu of or as indem-
nity for which lands were conveyed to
the States first above named, or to the
State of Florida with respect to school-
section lands coming within the pur-
view of the Act of September 22, 1922,
prior to January 25, 1927.

(d) Determinations made prior to
January 25, 1927, by the Secretary of
the Interior or the Commissioner of the
General Land Office to the effect that
lands in school sections were excepted
from school-land grants because of
their known mineral character do not,
of themselves, prevent or affect in any
way the vesting of title in the States
pursuant to the provisions of the stat-
ute making the additional grant.

(e) Subsection (a) of section 1 of the
Act provides:

That the grant of numbered mineral sec-
tions under this Act shall be of the same ef-
fect as prior grants for the numbered non-
mineral sections, and title to such numbered
mineral sections shall vest in the States at
the time and in the manner and be subject to
all the rights of adverse parties recognized
by existing law in the grants of numbered
nonmineral sections.

§ 2623.0–7 Cross reference.

For national forests and national
parks, see § 1821.7–2 of this chapter. For
naval petroleum reserves, see § 3102.2–2
of this chapter.

§ 2623.0–8 Lands subject to selection.

(a) Lands included in grant. (1) Sec-
tion 2 of the Act of January 25, 1927 (44
Stat. 1027; 43 U.S.C. 871) reads as fol-
lows:

SEC. 2. That nothing herein contained is in-
tended or shall be held or construed to in-
crease, diminish, or affect the rights of
States under grants other than for the sup-
port of common or public schools by num-
bered school sections in place, and this Act
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