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redetermine the augmented bids before
determining the lowest responsive bid
and requesting from MARAD a revised
fair and reasonable guideline rate in
accordance with the provisions of para-
graph (b) of this section.

(d) Whenever a bid is submitted for a
U.S.-flag vessel for the transportation
of dry bulk preference cargo, the re-
sponsible department or agency shall
only approve bids that apply to an indi-
vidual vessel, and may not accept com-
bined bids submitted for more than one
vessel. If two or more vessels are of-
fered, separate bids shall be submitted
for each vessel. A bidder may submit a
conditional lower bid for each vessel to
be effective only if more than one ves-
sel is contracted to carry the cargo.

(e) The requirements of this section
shall apply only to those departments
or agencies that directly pay or finance
all or part of U.S.-flag ocean freight
transportation costs for the carriage of
dry bulk preference cargoes, in accord-
ance with this part.

(f) The requirements of this section
shall not apply to foreign aid con-
sisting of direct cash transfer pay-
ments under specific agreements be-
tween departments or agencies and the
recipient country with respect to the
utilization of U.S.-flag vessels for
transportation of commodities pur-
chased with such funds.

[53 FR 24272, June 28, 1988]

§381.9 Available U.S.-flag service.

For purposes of shipping bulk agri-
cultural commodities under programs
administered by sponsoring Federal
agencies from U.S. Great Lakes ports
during the 1996-2000 Great Lakes ship-
ping seasons, if direct all-U.S.-flag
service, at fair and reasonable rates, is
not available at U.S. Great Lakes
ports, a joint service involving a for-
eign-flag vessel(s) carrying cargo no
farther than a Canadian port(s) or
other point(s) on the Gulf of St. Law-
rence, with transshipment via a U.S.-
flag privately-owned commercial vessel
to the ultimate foreign destination,
will be deemed to comply with the re-
quirement of ‘“‘available’” commercial
U.S.-flag service under the Cargo Pref-
erence Act of 1954. Shipper agencies
considering bids resulting in the lowest
landed cost of transportation based on

46 CFR Ch. Il (10-1-99 Edition)

U.S.-flag rates and service shall in-
clude within the comparison of U.S.-
flag rates and service, for shipments
originating in U.S. Great Lakes ports,
through rates (if offered) to a Canadian
port or other point on the Gulf of St.
Lawrence and a U.S.-flag leg for the re-
mainder of the voyage. The ‘‘fair and
reasonable” rate for this mixed service
will be determined by considering the
U.S.-flag component under the existing
regulations at 46 CFR Part 382 or 383,
as appropriate, and incorporating the
cost for the foreign-flag component
into the U.S.-flag “‘fair and reasonable”
rate in the same way as the cost of for-
eign-flag vessels used to lighten U.S.-
flag vessels in the recipient country’s
territorial waters. Alternatively, the
supplier of the commodity may offer
the Cargo FOB Canadian trans-
shipment point, and MARAD will de-
termine fair and reasonable rates ac-
cordingly.

[61 FR 24897, May 17, 1996]

PART 382—DETERMINATION OF
FAIR AND REASONABLE RATES
FOR THE CARRIAGE OF BULK
AND PACKAGED PREFERENCE
CARGOES ON U.S.-FLAG COM-
MERCIAL VESSELS

Sec.

382.1 Scope.

382.2 Data submission.

382.3 Determination of fair and reasonable
rates.

382.4 Waivers.

AUTHORITY: 46 App. U.S.C. 1114, 1241(b); 49
CFR 1.66.

SOURCE: 63 FR 3828, Jan. 27, 1998, unless
otherwise noted.

§382.1 Scope.

The regulations in this part prescribe
the type of information that shall be
submitted to the Maritime Administra-
tion (MARAD) by operators interested
in carrying bulk and packaged pref-
erence cargoes, and the method for cal-
culating fair and reasonable rates for
the carriage of dry (including pack-
aged) and liquid bulk preference car-
goes on U.S.-flag commercial vessels,
except vessels engaged in liner trades,
which is defined as service provided on
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an advertised schedule, giving rel-
atively frequent sailings between spe-
cific U.S. ports or ranges and des-
ignated foreign ports or ranges.

§382.2 Data submission.

(a) General. The operators shall sub-
mit information, described in para-
graphs (b) and (c) of this section, to the
Director, Office of Costs and Rates,
Maritime Administration, Washington,
DC 20590. To the extent a vessel is time
chartered, the operator shall also sub-
mit operating expenses for that vessel.
All submissions shall be certified by
the operators. A further review based
on the independent CPA performing an
engagement consistent with profes-
sional standards, i.e., an attestation
engagement, is recommended. Submis-
sions are subject to verification, at
MARAD’s discretion, by the Office of
the Inspector General, Department of
Transportation. MARAD'’s calculations
of the fair and reasonable rates for
U.S.-flag vessels shall be performed on
the basis of cost data provided by the
U.S.-flag vessel operator, as specified
herein. If a vessel operator fails to sub-
mit the required cost data, MARAD
will not construct the guideline rate
for the affected vessel, which may re-
sult in such vessel not being approved
by the sponsoring Federal agency.

(b) Required vessel information. The
following information shall be sub-
mitted not later than April 30, 1998, for
calendar year 1997 and shall be updated
not later than April 30 for each subse-
quent calendar year. In instances
where a vessel has not previously par-
ticipated in the carriage of cargoes de-
scribed in §382.1, the information shall
be submitted not later than the same
date as the offer for carriage of such
cargoes is submitted to the sponsoring
Federal agency, and/or its program par-
ticipant, and/or its agent and/or pro-
gram’s agent, or freight forwarder.

(1) Vessel name and official number.

(2) Vessel DWT (summer) in metric
tons.

(3) Date built,
chased.

(4) Normal operating speed.

(5) Daily fuel consumption at normal
operating speed, in metric tons (U.S.
gallons for tugs) and by type of fuel.

rebuilt and/or pur-

§382.2

(6) Daily fuel consumption in port
while pumping and standing, in metric
tons (U.S. gallons for tugs) and by type
of fuel.

(7) Total capitalized vessel costs (list
and date capitalized improvements sep-
arately), and applicable interest rates
for indebtedness (where capital leases
are involved, the operator shall report
the imputed capitalized cost and im-
puted interest rate).

(8) Operating cost information, to be
submitted in the format stipulated in
46 CFR 232.1, on Form MA-172, Sched-
ule 310. Operators are encouraged to
provide operating cost information for
similar vessels that the operator con-
siders substitutable within a category,
as defined in §382.3(a)(1), in the aggre-
gate on a single schedule. Information
shall be applicable to the most re-
cently completed calendar year.

(9) Number of vessel operating days
pertaining to data reported in para-
graph (b)(8) of this section for the year
ending December 31. For purposes of
this part, an operating day means any
day on which a vessel or tug/barge unit
is in a seaworthy condition, fully
manned, and either in operation or
standing ready to begin pending oper-
ations.

(c) Required port and cargo handling
information. The port and cargo han-
dling costs listed in this paragraph
shall be provided semiannually for
each cargo preference voyage termi-
nated during the period. The report
shall identify the vessel, cargo and ton-
nage, and round-trip voyage itinerary
including dates of arrival and depar-
ture at port or ports of loading and dis-
charge. The semiannual periods and
the information to be submitted are as
follows:

Period Due date
April 1-September 30 January 1.
October 1-March 31 July 1.

(1) Port expenses. Total expenses or
fees, by port, for pilots, tugs, line han-
dlers, wharfage, port charges, fresh
water, lighthouse dues, quarantine
service, customs charges, shifting ex-
penses, and any other appropriate port
expense.

(2) Cargo expense. Separately list ex-
penses or fees for stevedores, elevators,
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equipment, and any other appropriate
expenses.

(3) Extra cargo expenses. Separately
list expenses or fees for vacuvators and/
or cranes, lightering (indicate tons
moved and cost per ton), grain-to-grain
cleaning of holds or tanks, and any
other appropriate expenses.

(4) Canal expenses. Total expenses or
fees for agents, tolls (light or loaded),
tugs, pilots, lock tenders and boats,
and any other appropriate expenses. In-
dicate waiting time and time of pas-
sage.

(d) Other requirements. Unless other-
wise provided, operators shall use gen-
erally accepted accounting principles
and MARAD’s regulations at 46 CFR
part 232, Uniform Financial Reporting
Requirements, for guidance in submit-
ting cost data. Notwithstanding the
general provisions in 46 CFR 232.2(c) for
MARAD program participants, each op-
erator shall submit cost data in the
format that conforms with the ac-
counting practices reflected in the op-
erator’s trial balance and, if audited
statements are prepared, the audited
financial statements. Data require-
ments stipulated in paragraph (b) of
this section that are not included
under those reporting instructions
shall be submitted in a similar format.
If the operator has already submitted
to MARAD, for other purposes, any
data required under paragraph (b) of
this section, its submission need not be
duplicated to satisfy the requirements
of this part.

(e) Presumption of confidentiality.
MARAD will initially presume that the
material submitted in accordance with
the requirements of this part is privi-
leged or confidential within the mean-
ing of the Freedom of Information Act
(FOIA), 5 U.S.C. 552(b)(4). In the event
of a subsequent request for any portion
of that data under the FOIA, MARAD
will inform the submitter of such re-
quest and allow the submitter the op-
portunity to comment. The submitter
shall claim or reiterate its claim of
confidentiality at that time by memo-
randum or letter, stating the basis for
such assertions of exemption from dis-
closure. The Freedom of Information
Act Officer, or the Chief Counsel of
MARAD, will inform the submitter of
the intention to disclose any informa-
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tion claimed to be confidential, after
the initial FOIA request, or after any
appeal of MARAD?’s initial decision, re-
spectively.

(Approved by the Office of Management and
Budget under control number 2133-0514)

§382.3 Determination of fair and rea-
sonable rate.

Fair and reasonable rates for the car-
riage of preference cargoes on U.S.-flag
commercial vessels shall be determined
as follows:

(a) Operating cost component—(1) Gen-
eral. An operating cost component for
each category, based on average oper-
ating costs of participating vessels
within a vessel size category, shall be
determined, at least twice yearly, on
the basis of operating cost data for the
calendar year immediately preceding
the current year that has been sub-
mitted in accordance with §382.2. The
operating cost component shall include
all operating cost categories, as speci-
fied in 46 CFR 232.5, Form MA-172,
Schedule 310, Operating Expenses. For
purposes of these regulations, charter
hire expenses are not considered oper-
ating costs. MARAD shall index such
data yearly to the current period, uti-
lizing the escalation factors for wage
and non-wage costs used in escalating
operating subsidy costs for the same
period.

(2) Fuel. Fuel costs within each cat-
egory shall be determined based on the
average actual fuel consumptions, at
sea and in port, and current fuel prices
in effect at the time of the preference
cargo voyage(s).

(3) Vessel categories. Vessels shall be
placed in categories by deadweight ca-
pacities (DWT), as follows:

Group Il—under 10,000 DWT
Group 11—10,000—19,999 DWT
Group 111—20,000—34,999 DWT
Group 1'V—35,000 DWT and over.

(b) Capital Component—(1) General. An
average capital cost component for
each category shall be constructed, at
least twice yearly, consisting of vessel
depreciation, interest, and return on
equity.

(2) Items included. The capital cost
component shall include:

(i) Depreciation. The owners’ capital-
ized vessel costs, including capitalized

336



Maritime Administration, DOT

improvements, shall be depreciated on
a straight-line basis over a 20-year eco-
nomic life, except vessels purchased or
reconstructed when their age was
greater than 10 years old. To the extent
vessels are chartered or leased, the op-
erator shall submit the capitalized cost
of the vessel owner and imputed inter-
est rate. If these items are not fur-
nished, MARAD will construct these
amounts. When vessels more than 10
years old are acquired, a depreciation
period of 10 years shall be used. Cap-
italized improvements made to vessels
more than 10 years old shall be depre-
ciated over a 10-year period. When ves-
sels more than 10 years old are recon-
structed, MARAD will determine the
depreciation period.

(ii) Interest. The cost of debt shall be
determined by applying each vessel
owner’s actual interest rates to the
outstanding vessel indebtedness.
MARAD shall assume that original ves-
sel indebtedness is 75 percent of the
owners’ capitalized vessel costs, includ-
ing capitalized improvements, and that
annual principal payments are made in
equal installments over the economic
life of the vessels as determined in ac-
cordance with paragraph (b)(2)(i) of
this section. Where an operator uses a
variable interest rate, the operator’s
actual interest rate at the time of cal-
culation of the average capital cost
component shall be used. The ten-year
Treasury bill (T-bill) rate plus one per-
cent on the first business day of the
year or the first business day on or
after July 1 shall be used for operators
without vessel debt and when the ac-
tual rate is unavailable.

(iii) Return on equity. The rate of re-
turn on equity shall be computed in
the same manner as described in para-
graph (b)(3) of this section. For the
purpose of determining equity, it shall
be assumed that the vessel’s con-
structed net book value, less out-
standing constructed principal, is eq-
uity. The constructed net book values
shall equal the owners’ capitalized cost
minus accumulated straight-line depre-
ciation.

(3) Return on working capital. For
each voyage a return on working cap-
ital shall be included as a voyage re-
lated capital cost element, and thus
not part of the averaged costs. Working

§382.3

capital shall equal the dollar amount
necessary to cover 100 percent of the
averaged operating costs and estimated
voyage costs for the voyage. The rate
of return shall be based on an average
of the most recent return of stock-
holders’ equity for a cross section of
transportation companies, including
maritime companies.

(4) New vessel allowance. Newly con-
structed vessels and vessels acquired
during or before their fifth year of age
will receive an additional allowance for
acquisition capital as part of the cap-
ital cost element. For the first year
following construction or acquisition
by the operator, a daily amount equal
to ten percent of capitalized acquisi-
tion costs, divided by 300 operating
days, shall be included. This amount
shall be reduced by one percent of cap-
italized acquisition costs each subse-
quent year. No allowance shall be in-
cluded after the tenth year following
construction.

(5) Voyage component. The annual av-
erage depreciation, interest, and return
on equity for vessels in each category
shall be divided by 300 vessel operating
days to yield the daily cost factors.
Total voyage days shall be applied to
the daily cost factors and totaled with
the return on working capital and new
vessel allowance for the voyage to de-
termine the daily capital cost compo-
nent.

(c) Port and cargo handling cost compo-
nent. MARAD shall calculate an esti-
mate of all port and cargo handling
costs on the basis of the reported cargo
tender terms. The port and cargo han-
dling cost component shall be based on
vessels in the category and the most
current information available verified
by information submitted in accord-
ance with §382.2(c), or as otherwise de-
termined by MARAD, such as by anal-
ysis of independent data obtained from
chartering agencies.

(d) Brokerage and overhead component.
An allowance for broker’s commission
and overhead expenses of 8.5 percent
shall be added to the sum of the oper-
ating cost component, the capital cost
component, and the port and cargo
handling cost component.

(e) Determination of voyage days. The
following assumptions shall be made in

337



§382.4

determining the number of preference
cargo voyage days:

(1) The voyage shall be round-trip
with the return in ballast to a port or
port range selected by MARAD as the
most appropriate, unless the vessel is
scrapped or sold after discharge of the
preference cargo and does not return to
the United States as a U.S.-flag vessel.
In this event, only voyage days from
the load port to the discharge port, in-
cluding time allowed to discharge,
shall be included.

(2) Cargo is loaded and discharged as
per cargo tender terms interpreted in
accordance with the “International
Rules For the Interpretation of Trade
Terms” (INCOTERMS) published by
the International Chamber of Com-
merce.

(3) Total loading and discharge time
includes the addition of a factor to ac-
count for delays and days not worked.

(4) One extra port day is included at
each anticipated bunkering port.

(5) An allowance shall be included for
canal transits, when appropriate.

(6) Transit time shall be based on the
average speed of vessels in the cat-
egory. When calculating the vessels’
average speed, individual vessel speeds
will be reduced by five percent for self-
propelled vessels and ten percent for
tugs/barges to account for weather con-
ditions.

(f) Determination of cargo carried. The
amount of cargo tonnage used to cal-
culate the rate shall be based on the
tender offer or charter party terms. In
instances when separate parcels of
preference cargo are booked or consid-
ered for booking on the same vessel,
whether under a single program or dif-
ferent programs, a guideline rate shall
be provided based on the combined voy-
age.

(g) Total rate. The guideline rate shall
be the total of the operating cost com-
ponent, the capital cost component,
the port and cargo handling cost com-
ponent, and the broker’s commission
and overhead component. The fair and
reasonable rate can be expressed as
total voyage revenue or be divided by
the amount of cargo to be carried, as
prescribed in paragraph (f) of this sec-
tion, and expressed as cost per ton,
whichever MARAD deems most appro-
priate.

46 CFR Ch. Il (10-1-99 Edition)

§382.4 Waivers.

In special circumstances and for good
cause shown, the procedures prescribed
in this part may be waived in keeping
with the circumstances of the present,
so long as the procedures adopted are
consistent with the Act and with the
intent of this part.

PART 383 [RESERVED]
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