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marked to the attention of the Man-
aging Director.

(1) Failure to submit the fee by the
date required will result in the assess-
ment of a 25 percent penalty.

(2) If the fee payment should fail
while the Commission is considering
the matter, the petition for reconsider-
ation or application for review will be
dismissed.

[60 FR 34035, June 29, 1995]

§ 1.1181 Authority to prescribe and col-
lect fees for competitive bidding-re-
lated services and products.

Authority to prescribe, impose, and
collect fees for expenses incurred by

the government is governed by the
Independent Offices Appropriation Act
of 1952, as amended, 31 U.S.C. 9701,
which authorizes agencies to prescribe
regulations that establish charges for
the provision of government services
and products. Under this authority, the
Federal Communications Commission
may prescribe and collect fees for com-
petitive bidding-related services and
products as specified in § 1.1182.

[60 FR 38280, July 26, 1995]

§ 1.1182 Schedule of fees for products
and services provided by the Com-
mission in connection with competi-
tive bidding procedures.

Product or service Fee amount Payment procedure

On-line remote access 900 Number Tele-
phone Service).

2.30 per minute ....................................... Charges included on customer’s long
distance telephone bill.

Remote Bidding Software .......................... $175.00 per package .............................. Payment to auction contractor by credit
card or check. (Public Notice will
specify exact payment procedures.)

Bidder Information Package ...................... First package free; $16.00 per additional
package (including postage) to same
person or entity.

Payment to auction contractor by credit
card or check. (Public Notice will
specify exact payment procedures.)

[60 FR 38280, July 26, 1995]

Subpart H—Ex Parte
Communications

SOURCE: 52 FR 21052, June 4, 1987, unless
otherwise noted.

GENERAL

§ 1.1200 Introduction.
(a) Purpose. To ensure the fairness

and integrity of its decision-making,
the Commission has prescribed rules to
regulate ex parte presentations in Com-
mission proceedings. These rules speci-
fy ‘‘exempt’’ proceedings, in which ex
parte presentations may be made freely
(§ 1.1204(b)), ‘‘permit-but-disclose’’ pro-
ceedings, in which ex parte presen-
tations to Commission decision-mak-
ing personnel are permissible but sub-
ject to certain disclosure requirements
(§ 1.1206), and ‘‘restricted’’ proceedings
in which ex parte presentations to and
from Commission decision-making per-
sonnel are generally prohibited
(§ 1.1208). In all proceedings, a certain
period (’’the Sunshine Agenda period’’)
is designated in which all presentations
to Commission decision-making per-

sonnel are prohibited (§ 1.1203). The lim-
itations on ex parte presentations de-
scribed in this section are subject to
certain general exceptions set forth in
§ 1.1204(a). Where the public interest so
requires in a particular proceeding, the
Commission and its staff retain the dis-
cretion to modify the applicable ex
parte rules by order, letter, or public
notice. Joint Boards may modify the ex
parte rules in proceedings before them.

(b) Inquiries concerning the propriety
of ex parte presentations should be di-
rected to the Office of General Counsel.

[62 FR 15853, Apr. 3, 1997]

§ 1.1202 Definitions.

For the purposes of this subpart, the
following definitions apply:

(a) Presentation. A communication di-
rected to the merits or outcome of a
proceeding, including any attachments
to a written communication or docu-
ments shown in connection with an
oral presentation directed to the mer-
its or outcome of a proceeding. Ex-
cluded from this term are communica-
tions which are inadvertently or cas-
ually made, inquiries concerning com-
pliance with procedural requirements
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if the procedural matter is not an area
of controversy in the proceeding, state-
ments made by decisionmakers that
are limited to providing publicly avail-
able information about pending pro-
ceedings, and inquiries relating solely
to the status of a proceeding, including
inquiries as to the approximate time
that action in a proceeding may be
taken. However, a status inquiry which
states or implies a view as to the mer-
its or outcome of the proceeding or a
preference for a particular party, which
states why timing is important to a
particular party or indicates a view as
to the date by which a proceeding
should be resolved, or which otherwise
is intended to address the merits or
outcome or to influence the timing of a
proceeding is a presentation.

NOTE TO PARAGRAPH (A): A communication
expressing concern about administrative
delay or expressing concern that a pro-
ceeding be resolved expeditiously will be
treated as a permissible status inquiry so
long as no reason is given as to why the pro-
ceeding should be expedited other than the
need to resolve administrative delay, no
view is expressed as to the merits or out-
come of the proceeding, and no view is ex-
pressed as to a date by which the proceeding
should be resolved. A presentation by a party
in a restricted proceeding requesting action
by a particular date or giving reasons that a
proceeding should be expedited other than
the need to avoid administrative delay (and
responsive presentations by other parties)
may be made on an ex parte basis subject to
the provisions of § 1.1204(a)(11).

(b) Ex parte presentation. Any presen-
tation which:

(1) If written, is not served on the
parties to the proceeding; or

(2) If oral, is made without advance
notice to the parties and without op-
portunity for them to be present.

NOTE TO PARAGRAPH (B): Written commu-
nications include electronic submissions
transmitted in the form of texts, such as by
Internet electronic mail.

(c) Decision-making personnel. Any
member, officer, or employee of the
Commission, or, in the case of a Joint
Board, its members or their staffs, who
is or may reasonably be expected to be
involved in formulating a decision,
rule, or order in a proceeding. Any per-
son who has been made a party to a
proceeding or who otherwise has been
excluded from the decisional process

shall not be treated as a decision-
maker with respect to that proceeding.
Thus, any person designated as part of
a separate trial staff shall not be con-
sidered a decision-making person in
the designated proceeding. Unseparated
Bureau or Office staff shall be consid-
ered decision-making personnel with
respect to decisions, rules, and orders
in which their Bureau or Office partici-
pates in enacting, preparing, or review-
ing.

(d) Party. Unless otherwise ordered
by the Commission, the following per-
sons are parties:

(1) Any person who files an applica-
tion, waiver request, petition, motion,
request for a declaratory ruling, or
other filing seeking affirmative relief
(including a Freedom of Information
Act request), and any person (other
than an individual viewer or listener
filing comments regarding a pending
broadcast application) filing a written
submission referencing and regarding
such pending filing which is served on
the filer, or, in the case of an applica-
tion, any person filing a mutually ex-
clusive application;

NOTE 1 TO PARAGRAPH (D): Persons who file
mutually exclusive applications for services
that the Commission has announced will be
subject to competitive bidding or lotteries
shall not be deemed parties with respect to
each others’ applications merely because
their applications are mutually exclusive.
Therefore, such applicants may make pres-
entations to the Commission about their
own applications provided that no one has
become a party with respect to their applica-
tion by other means, e.g., by filing a petition
or other opposition against the applicant or
an associated waiver request, if the petition
or opposition has been served on the appli-
cant.

(2) Any person who files a complaint
which shows that the complainant has
served it on the subject of the com-
plaint or which is a formal complaint
under 47 U.S.C. 208 and § 1.721, and the
person who is the subject of such a
complaint that shows service or is a
formal complaint under 47 U.S.C. 208
and § 1.721;

(3) Any person who files a petition to
revoke a license or other authorization
or who files a petition for an order to
show cause and the licensee or other
entity that is the subject of the peti-
tion;
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(4) The subject of an order to show
cause, hearing designation order, no-
tice of apparent liability, or similar
notice or order, or petition for such no-
tice or order;

(5) Any other person who has other-
wise been given formal party status in
a proceeding; and

(6) In an informal rulemaking pro-
ceeding conducted under section 553 of
the Administrative Procedure Act
(other than a proceeding for the allot-
ment of a broadcast channel) or a pro-
ceeding before a Joint Board or before
the Commission to consider the rec-
ommendation of a Joint Board, mem-
bers of the general public after the
issuance of a notice of proposed rule-
making or other order as provided
under § 1.1206(a) (1) or (2).

NOTE 2 TO PARAGRAPH (D): To be deemed a
party, a person must make the relevant fil-
ing with the Secretary, the relevant Bureau
or Office, or the Commission as a whole.
Written submissions made only to the Chair-
man or individual Commissioners will not
confer party status.

NOTE 3 TO PARAGRAPH (D): The fact that a
person is deemed a party for purposes of this
subpart does not constitute a determination
that such person has satisfied any other
legal or procedural requirements, such as the
operative requirements for petitions to deny
or requirements as to timeliness. Nor does it
constitute a determination that such person
has any other procedural rights, such as the
right to intervene in hearing proceedings.
The Commission or the staff may also deter-
mine in particular instances that persons
who qualify as ‘‘parties’’ under § 1.1202(d)
should nevertheless not be deemed parties
for purposes of this subpart.

NOTE 4 TO PARAGRAPH (D): Individual lis-
teners or viewers submitting comments re-
garding a pending broadcast application pur-
suant to § 1.1204(a)(8) will not become parties
simply by service of the comments. The Mass
Media Bureau may, in its discretion, make
such a commenter a party, if doing so would
be conducive to the Commission’s consider-
ation of the application or would otherwise
be appropriate.

(e) Matter designated for hearing. Any
matter that has been designated for
hearing before an administrative law
judge or which is otherwise designated
for hearing in accordance with proce-
dures in 5 U.S.C. 554.

[62 FR 15854, Apr. 3, 1997]

SUNSHINE PERIOD PROHIBITION

§ 1.1203 Sunshine period prohibition.

(a) With respect to any Commission
proceeding, all presentations to deci-
sion-makers concerning matters listed
on a Sunshine Agenda, whether ex parte
or not, are prohibited during the period
specified by paragraph (b) of this sec-
tion:

(1) The presentation is exempt under
§ 1.1204(a);

(2) The presentation relates to settle-
ment negotiations and otherwise com-
plies with any ex parte restrictions in
this subpart;

(3) The presentation occurs in the
course of a widely attended speech or
panel discussion and concerns a Com-
mission action in an exempt or a per-
mit-but-disclose proceeding that has
been adopted (not including private
presentations made on the site of a
widely attended speech or panel discus-
sion); or

(4) The presentation is made by a
member of Congress or his or her staff,
or by other agencies or branches of the
Federal government or their staffs in a
proceeding exempt under § 1.1204 or sub-
ject to permit-but-disclose require-
ments under § 1.1206. If the presentation
is of substantial significance and clear-
ly intended to affect the ultimate deci-
sion, the presentation (or, if oral, a
summary of the presentation) must be
placed in the record of the proceeding
by Commission staff or by the pre-
senter in accordance with the proce-
dures set forth in § 1.1206(b).

(b) The prohibition set forth in para-
graph (a) of this section applies from
the release of a public notice that a
matter has been placed on the Sun-
shine Agenda until the Commission:

(1) Releases the text of a decision or
order relating to the matter;

(2) Issues a public notice stating that
the matter has been deleted from the
Sunshine Agenda; or

(3) Issues a public notice stating that
the matter has been returned to the
staff for further consideration, which-
ever occurs first.

[62 FR 15855, Apr. 3, 1997]
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GENERAL EXEMPTIONS

§ 1.1204 Exempt ex parte presentations
and proceedings.

(a) Exempt ex parte presentations. The
following types of presentations are ex-
empt from the prohibitions in re-
stricted proceedings (§ 1.1208), the dis-
closure requirements in permit-but-dis-
close proceedings (§ 1.1206), and the pro-
hibitions during the Sunshine Agenda
and circulation period prohibition
(§ 1.1203):

(1) The presentation is authorized by
statute or by the Commission’s rules to
be made without service, see, e.g.,
§ 1.333(d), or involves the filing of re-
quired forms;

(2) The presentation is made by or to
the General Counsel and his or her
staff and concerns judicial review of a
matter that has been decided by the
Commission;

(3) The presentation directly relates
to an emergency in which the safety of
life is endangered or substantial loss of
property is threatened, provided that,
if not otherwise submitted for the
record, Commission staff promptly
places the presentation or a summary
of the presentation in the record and
discloses it to other parties as appro-
priate.

(4) The presentation involves a mili-
tary or foreign affairs function of the
United States or classified security in-
formation;

(5) The presentation is to or from an
agency or branch of the Federal Gov-
ernment or its staff and involves a
matter over which that agency or
branch and the Commission share ju-
risdiction provided that, any new fac-
tual information obtained through
such a presentation that is relied on by
the Commission in its decision-making
process will, if not otherwise submitted
for the record, be disclosed by the Com-
mission no later than at the time of
the release of the Commission’s deci-
sion;

(6) The presentation is to or from the
United States Department of Justice or
Federal Trade Commission and in-
volves a telecommunications competi-
tion matter in a proceeding which has
not been designated for hearing and in
which the relevant agency is not a
party provided that, any new factual

information obtained through such a
presentation that is relied on by the
Commission in its decision-making
process will be disclosed by the Com-
mission no later than at the time of
the release of the Commission’s deci-
sion;

NOTE 1 TO PARAGRAPH (A): Under para-
graphs (a)(5) and (a)(6) of this section, infor-
mation will be relied on and disclosure will
be made only after advance coordination
with the agency involved in order to ensure
that the agency involved retains control
over the timing and extent of any disclosure
that may have an impact on that agency’s
jurisdictional responsibilities. If the agency
involved does not wish such information to
be disclosed, the Commission will not dis-
close it and will disregard it in its decision-
making process, unless it fits within another
exemption not requiring disclosure (e.g., for-
eign affairs). The fact that an agency’s views
are disclosed under paragraphs (a)(5) and
(a)(6) does not preclude further discussions
pursuant to, and in accordance with, the ex-
emption.

(7) The presentation is between Com-
mission staff and an advisory coordi-
nating committee member with respect
to the coordination of frequency as-
signments to stations in the private
land mobile services or fixed services
as authorized by 47 U.S.C. 332;

(8) The presentation is a written
presentation made by a listener or
viewer of a broadcast station who is
not a party under § 1.1202(d)(1), and the
presentation relates to a pending appli-
cation that has not been designated for
hearing for a new or modified broad-
cast station or license, for renewal of a
broadcast station license or for assign-
ment or transfer of control of a broad-
cast permit or license;

(9) Confidentiality is necessary to
protect persons making ex parte presen-
tations from possible reprisals; or

(10) The presentation is requested by
(or made with the advance approval of)
the Commission or staff for the clari-
fication or adduction of evidence, or
for resolution of issues, including pos-
sible settlement, subject to the fol-
lowing limitations:

(i) This exemption does not apply to
restricted proceedings designated for
hearing;

(ii) In restricted proceedings not des-
ignated for hearing, any new written
information elicited from such request
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or a summary of any new oral informa-
tion elicited from such request shall
promptly be served by the person mak-
ing the presentation on the other par-
ties to the proceeding. Information re-
lating to how a proceeding should or
could be settled, as opposed to new in-
formation regarding the merits, shall
not be deemed to be new information
for purposes of this section. The Com-
mission or its staff may waive the serv-
ice requirement if service would be too
burdensome because the parties are nu-
merous or because the materials relat-
ing to such presentation are volumi-
nous. If the service requirement is
waived, copies of the presentation or
summary shall be placed in the record
of the proceeding and the Commission
or its staff shall issue a public notice
which states that copies of the presen-
tation or summary are available for in-
spection. The Commission or its staff
may determine that service or public
notice would interfere with the effec-
tive conduct of an investigation and
dispense with the service and public
notice requirements;

(iii) If the presentation is made in a
proceeding subject to permit-but-dis-
close requirements, disclosure must be
made in accordance with the require-
ments of § 1.1206(b), provided, however,
that the Commission or its staff may
determine that disclosure would inter-
fere with the effective conduct of an in-
vestigation and dispense with the dis-
closure requirement. As in paragraph
(a)(10)(ii) of this section, information
relating to how a proceeding should or
could be settled, as opposed to new in-
formation regarding the merits, shall
not be deemed to be new information
for purposes of this section;

NOTE 2 TO PARAGRAPH (A): If the Commis-
sion or its staff dispenses with the service or
notice requirement to avoid interference
with an investigation, a determination will
be made in the discretion of the Commission
or its staff as to when and how disclosure
should be made if necessary. See Amendment
of Subpart H, Part I, 2 FCC Rcd 6053, 6054 ¶¶ 10–
14 (1987).

(iv) If the presentation is made in a
proceeding subject to the Sunshine pe-
riod prohibition, disclosure must be
made in accordance with the require-
ments of § 1.1206(b) or by other ade-

quate means of notice that the Com-
mission deems appropriate;

(v) In situations where new informa-
tion regarding the merits is disclosed
during settlement discussions, and the
Commission or staff intends that the
product of the settlement discussions
will be disclosed to the other parties or
the public for comment before any ac-
tion is taken, the Commission or staff
in its discretion may defer disclosure
of such new information until com-
ment is sought on the settlement pro-
posal or the settlement discussions are
terminated.

(11) The presentation is an oral pres-
entation in a restricted proceeding re-
questing action by a particular date or
giving reasons that a proceeding should
be expedited other than the need to
avoid administrative delay. A sum-
mary of the presentation shall prompt-
ly be filed in the record and served by
the person making the presentation on
the other parties to the proceeding,
who may respond in support or opposi-
tion to the request for expedition, in-
cluding by oral ex parte presentation,
subject to the same service require-
ment.

(b) Exempt proceedings. Unless other-
wise provided by the Commission or
the staff pursuant to § 1.1200(a), ex parte
presentations to or from Commission
decision-making personnel are permis-
sible and need not be disclosed with re-
spect to the following proceedings,
which are referred to as ‘‘exempt’’ pro-
ceedings:

(1) A notice of inquiry proceeding;
(2) A petition for rulemaking, except

for a petition requesting the allotment
of a broadcast channel (see also
§ 1.1206(a)(1)), or other request that the
Commission modify its rules, issue a
policy statement or issue an interpre-
tive rule, or establish a Joint Board;

(3) A tariff proceeding (including di-
rectly associated waiver requests or re-
quests for special permission) prior to
it being set for investigation (see also
§ 1.1206(a)(4));

(4) A proceeding relating to prescrip-
tion of common carrier depreciation
rates under section 220(b) of the Com-
munications Act prior to release of a
public notice of specific proposed de-
preciation rates (see also § 1.1206(a)(9));
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(5) An informal complaint proceeding
under 47 U.S.C. 208 and § 1.717; and

(6) A complaint against a cable oper-
ator regarding its rates that is not
filed on the standard complaint form
required by § 76.951 of this chapter (FCC
Form 329).

[62 FR 15855, Apr. 3, 1997]

NON-RESTRICTED PROCEEDINGS

§ 1.1206 Permit-but-disclose pro-
ceedings.

(a) Unless otherwise provided by the
Commission or the staff pursuant to
§ 1.1200(a), until the proceeding is no
longer subject to administrative recon-
sideration or review or to judicial re-
view, ex parte presentations (other than
ex parte presentations exempt under
§ 1.1204(a)) to or from Commission deci-
sion-making personnel are permissible
in the following proceedings, which are
referred to as permit-but-disclose pro-
ceedings, provided that ex parte presen-
tations to Commission decision-mak-
ing personnel are disclosed pursuant to
paragraph (b) of this section:

(1) An informal rulemaking pro-
ceeding conducted under section 553 of
the Administrative Procedure Act
other than a proceeding for the allot-
ment of a broadcast channel, upon re-
lease of a Notice of Proposed Rule-
making (see also § 1.1204(b)(2));

(2) A proceeding involving a rule
change, policy statement or interpre-
tive rule adopted without a Notice of
Proposed Rule Making upon release of
the order adopting the rule change,
policy statement or interpretive rule;

(3) A declaratory ruling proceeding;
(4) A tariff proceeding which has been

set for investigation under section 204
or 205 of the Communications Act (in-
cluding directly associated waiver re-
quests or requests for special permis-
sion) (see also § 1.1204(b)(4));

(5) Unless designated for hearing, a
proceeding under section 214(a) of the
Communications Act that does not also
involve applications under Title III of
the Communications Act (see also
§ 1.1208);

(6) Unless designated for hearing, a
proceeding involving an application for
a Cable Landing Act license that does
not also involve applications under

Title III of the Communications Act
(see also § 1.1208);

(7) A proceeding involving a request
for information filed pursuant to the
Freedom of Information Act;

NOTE 1 TO PARAGRAPH (A): Where the re-
quested information is the subject of a re-
quest for confidentiality, the person filing
the request for confidentiality shall be
deemed a party.

(8) A proceeding before a Joint Board
or a proceeding before the Commission
involving a recommendation from a
Joint Board;

(9) A proceeding conducted pursuant
to section 220(b) of the Communica-
tions Act for prescription of common
carrier depreciation rates upon release
of a public notice of specific proposed
depreciation rates (see also
§ 1.1204(b)(4));

(10) A proceeding to prescribe a rate
of return for common carriers under
section 205 of the Communications Act;
and

(11) A cable rate complaint pro-
ceeding pursuant to section 623(c) of
the Communications Act where the
complaint is filed on FCC Form 329.

NOTE 2 TO PARAGRAPH (A): In a permit-but-
disclose proceeding involving only one
‘‘party,’’ as defined in § 1.1202(d) of this sub-
part, the party and the Commission may
freely make presentations to each other and
need not comply with the disclosure require-
ments of paragraph (b) of this section.

(b) The following disclosure require-
ments apply to ex parte presentations
in permit but disclose proceedings:

(1) Written presentations. A person
who makes a written ex parte presen-
tation subject to this section shall, no
later than the next business day after
the presentation, submit two copies of
the presentation to the Commission’s
secretary under separate cover for in-
clusion in the public record. The pres-
entation (and cover letter) shall clear-
ly identify the proceeding to which it
relates, including the docket number,
if any, shall indicate that two copies
have been submitted to the Secretary,
and must be labeled as an ex parte
presentation. If the presentation re-
lates to more than one proceeding, two
copies shall be filed for each pro-
ceeding. Alternatively, in rulemaking
proceedings governed by § 1.49(f), the
person making the presentation may
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file one copy of the presentation elec-
tronically; no additional paper copies
need to be filed.

(2) Oral presentations. A person who
makes an oral ex parte presentation
subject to this section that presents
data or arguments not already re-
flected in that person’s written com-
ments, memoranda or other filings in
that proceeding shall, no later than the
next business day after the presen-
tation, submit to the Commission’s
Secretary, an original and one copy of
a memorandum which summarizes the
new data or arguments. Except in pro-
ceedings subject to § 1.49(f) in which
pleadings are filed electronically, a
copy of the memorandum must also be
submitted to the Commissioners or
Commission employees involved in the
oral presentation. In proceedings gov-
erned by § 1.49(f), the person making
the presentation may, alternatively,
electronically file one copy of the
memorandum, which will be available
to Commissioners and Commission em-
ployees involved in the presentation
through the Commission’s electronic
comment filing system. Memoranda
must contain a summary of the sub-
stance of the ex parte presentation and
not merely a listing of the subjects dis-
cussed. More than a one or two sen-
tence description of the views and ar-
guments presented is generally re-
quired. The memorandum (and cover
letter) shall clearly identify the pro-
ceeding to which it relates, including
the docket number, if any, shall indi-
cate that an original and one copy have
been submitted to the Secretary or
that one copy has been filed electroni-
cally, and must be labeled as an ex
parte presentation. If the presentation
relates to more than one proceeding,
two copies of the memorandum (or an
original and one copy) shall be filed for
each proceeding.

NOTE 1 TO PARAGRAPH (B): Where, for exam-
ple, presentations occur in the form of dis-
cussion at a widely attended meeting, prepa-
ration of a memorandum as specified in the
rule might be cumbersome. Under these cir-
cumstances, the rule may be satisfied by
submitting a transcript or tape recording of
the discussion as an alternative to a memo-
randum.

(3) Notwithstanding paragraphs (b)(1)
and (b)(2) of this section, in permit-but-

disclose proceedings presentations
made by members of Congress or their
staffs or by an agency or branch of the
Federal Government or its staff shall
be treated as ex parte presentations
only if the presentations are of sub-
stantial significance and clearly in-
tended to affect the ultimate decision.
The Commission staff shall prepare a
written summary of any such oral pres-
entations and place them in the record
in accordance with paragraph (b)(2) of
this section and place any such written
presentations in the record in accord-
ance with paragraph (b)(1) of this sec-
tion.

(4) Notice of ex parte presentations. The
Commission’s Secretary or, in the case
of non-docketed proceedings, the rel-
evant Bureau or Office shall place in
the public file or record of the pro-
ceeding written ex parte presentations
and memoranda reflecting oral ex parte
presentations. The Secretary shall
issue a public notice listing any writ-
ten ex parte presentations or written
summaries of oral ex parte presen-
tations received by his or her office re-
lating to any permit-but-disclose pro-
ceeding. Such public notices should
generally be released at least twice per
week.

NOTE 2 TO PARAGRAPH (B): Interested per-
sons should be aware that some ex parte fil-
ings, for example, those not filed in accord-
ance with the requirements of this paragraph
(b), might not be placed on the referenced
public notice. All ex parte presentations and
memoranda filed under this section will be
available for public inspection in the public
file or record of the proceeding, and parties
wishing to ensure awareness of all filings
should review the public file or record.

NOTE 3 TO PARAGRAPH (B): As a matter of
convenience, the Secretary may also list on
the referenced public notices materials, even
if not ex parte presentations, that are filed
after the close of the reply comment period
or, if the matter is on reconsideration, the
reconsideration reply comment period.

[62 FR 15856, Apr. 3, 1997, as amended at 63
FR 24126, May 1, 1998]

RESTRICTED PROCEEDINGS

§ 1.1208 Restricted proceedings.
Unless otherwise provided by the

Commission or its staff pursuant to
§ 1.1200(a), ex parte presentations (other
than ex parte presentations exempt
under § 1.1204 (a)) are prohibited in all
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proceedings not listed as exempt in
§ 1.1204(b) or permit-but-disclose in
§ 1.1206(a) until the proceeding is no
longer subject to administrative recon-
sideration or review or judicial review.
Proceedings in which ex parte presen-
tations are prohibited, referred to as
‘‘restricted’’ proceedings, include, but
are not limited to, all proceedings that
have been designated for hearing, pro-
ceedings involving amendments to the
broadcast table of allotments, applica-
tions for authority under Title III of
the Communications Act, and all waiv-
er proceedings (except for those di-
rectly associated with tariff filings).

NOTE 1 TO § 1.1208: In a restricted pro-
ceeding involving only one ‘‘party,’’ as de-
fined in § 1.1202(d), the party and the Com-
mission may freely make presentations to
each other because there is no other party to
be served or with a right to have an oppor-
tunity to be present. See § 1.1202(b). There-
fore, to determine whether presentations are
permissible in a restricted proceeding with-
out service or notice and an opportunity for
other parties to be present the definition of
a ‘‘party’’ should be consulted.

Examples: After the filing of an
uncontested application or waiver request,
the applicant or other filer would be the sole
party to the proceeding. The filer would have
no other party to serve with or give notice of
any presentations to the Commission, and
such presentations would therefore not be
‘‘ex parte presentations’’ as defined by
§ 1.1202(b) and would not be prohibited. On
the other hand, in the example given, be-
cause the filer is a party, a third person who
wished to make a presentation to the Com-
mission concerning the application or waiver
request would have to serve or notice the
filer. Further, once the proceeding involved
additional ‘‘parties’’ as defined by § 1.1202(d)
(e.g., an opponent of the filer who served the
opposition on the filer), the filer and other
parties would have to serve or notice all
other parties.

NOTE 2 TO § 1.1208: Consistent with
§ 1.1200(a), the Commission or its staff may
determine that a restricted proceeding not
designated for hearing involves primarily
issues of broadly applicable policy rather
than the rights and responsibilities of spe-
cific parties and specify that the proceeding
will be conducted in accordance with the
provisions of § 1.1206 governing permit-but-
disclose proceedings.

[62 FR 15857, Apr. 3, 1997]

PROHIBITION ON SOLICITATION OF
PRESENTATIONS

§ 1.1210 Prohibition on solicitation of
presentations.

No person shall solicit or encourage
others to make any presentation which
he or she is prohibited from making
under the provisions of this subpart.

[62 FR 15857, Apr. 3, 1997]

PROCEDURES FOR HANDLING OF
PROHIBITED EX PARTE PRESENTATIONS

§ 1.1212 Procedures for handling of
prohibited ex parte presentations.

(a) Commission personnel who be-
lieve that an oral presentation which is
being made to them or is about to be
made to them is prohibited shall
promptly advise the person initiating
the presentation that it is prohibited
and shall terminate the discussion.

(b) Commission personnel who re-
ceive oral ex parte presentations which
they believe are prohibited shall for-
ward to the Office of General Counsel a
statement containing the following in-
formation:

(1) The name of the proceeding;
(2) The name and address of the per-

son making the presentation and that
person’s relationship (if any) to the
parties to the proceeding;

(3) The date and time of the presen-
tation, its duration, and the cir-
cumstances under which it was made;

(4) A full summary of the substance
of the presentation;

(5) Whether the person making the
presentation persisted in doing so after
being advised that the presentation
was prohibited; and

(6) The date and time that the state-
ment was prepared.

(c) Commission personnel who re-
ceive written ex parte presentations
which they believe are prohibited shall
forward them to the Office of General
Counsel. If the circumstances in which
the presentation was made are not ap-
parent from the presentation itself, a
statement describing those cir-
cumstances shall be submitted to the
Office of General Counsel with the
presentation.

(d) Prohibited written ex parte pres-
entations and all documentation relat-
ing to prohibited written and oral ex
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parte presentations shall be placed in a
public file which shall be associated
with but not made part of the record of
the proceeding to which the presen-
tations pertain. Such materials may be
considered in determining the merits
of a restricted proceeding only if they
are made part of the record and the
parties are so informed.

(e) If the General Counsel determines
that an ex parte presentation or presen-
tation during the Sunshine period is
prohibited by this subpart, he or she
shall notify the parties to the pro-
ceeding that a prohibited presentation
has occurred and shall serve on the
parties copies of the presentation (if
written) and any statements describing
the circumstances of the presentation.
Service by the General Counsel shall
not be deemed to cure any violation of
the rules against prohibited ex parte
presentations.

(f) If the General Counsel determines
that service on the parties would be
unduly burdensome because the parties
to the proceeding are numerous, he or
she may issue a public notice in lieu of
service. The public notice shall state
that a prohibited presentation has been
made and may also state that the pres-
entation and related materials are
available for public inspection.

(g) The General Counsel shall forward
a copy of any statement describing the
circumstances in which the prohibited
ex parte presentation was made to the
person who made the presentation.
Within ten days thereafter, the person
who made the presentation may file
with the General Counsel a sworn dec-
laration regarding the presentation
and the circumstances in which it was
made. The General Counsel may serve
copies of the sworn declaration on the
parties to the proceeding.

(h) Where a restricted proceeding
precipitates a substantial amount of
correspondence from the general pub-
lic, the procedures in paragraphs (c)
through (g) of this section will not be
followed with respect to such cor-
respondence. The correspondence will
be placed in a public file and be made
available for public inspection.

[62 FR 15857, Apr. 3, 1997]

§ 1.1214 Disclosure of information con-
cerning violations of this subpart.

Any party to a proceeding or any
Commission employee who has sub-
stantial reason to believe that any vio-
lation of this subpart has been solic-
ited, attempted, or committed shall
promptly advise the Office of General
Counsel in writing of all the facts and
circumstances which are known to him
or her.

[62 FR 15858, Apr. 3, 1997]

SANCTIONS

§ 1.1216 Sanctions.

(a) Parties. Upon notice and hearing,
any party to a proceeding who directly
or indirectly violates or causes the vio-
lation of any provision of this subpart,
or who fails to report the facts and cir-
cumstances concerning any such viola-
tion as required by this subpart, may
be disqualified from further participa-
tion in that proceeding. In proceedings
other than a rulemaking, a party who
has violated or caused the violation of
any provision of this subpart may be
required to show cause why his or her
claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected. In any proceeding, such alter-
native or additional sanctions as may
be appropriate may also be imposed.

(b) Commission personnel. Commission
personnel who violate provisions of
this subpart may be subject to appro-
priate disciplinary or other remedial
action as provided in part 19 of this
chapter.

(c) Other persons. Such sanctions as
may be appropriate under the cir-
cumstances shall be imposed upon
other persons who violate the provi-
sions of this subpart.

[62 FR 15858, Apr. 3, 1997]

Subpart I—Procedures Imple-
menting the National Environ-
mental Policy Act of 1969

SOURCE: 51 FR 15000, Apr. 22, 1986, unless
otherwise noted.
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