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the presumptive number of attachers
within the rate formula.

[63 FR 12026, Mar. 12, 1998]

EFFECTIVE DATE NOTE: At 63 FR 12026, Mar.
12, 1998, § 1.1417 was added. The section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§ 1.1418 Allocation of Usable Space
Costs.

(a) A utility shall apportion the
amount of usable space among all enti-
ties according to the percentage of usa-
ble space required by each entity.

(b) With respect to poles, the fol-
lowing formula shall be used to estab-
lish the allocation of usable space costs
on a pole for telecommunications car-
riers and cable operators providing
telecommunications services:

Pole Usable
Space Factor

Total Usab Net Cost o Carrying= × × ×Space Occupied by Attachment

Total Usable Space

le Space

Pole Height
f

Bare Pole Charge Rate

The presumptive 13.5 feet of usable
space may be used in lieu of the actual
measurement of the total amount of
usable space. The presumptive 37.5 feet
of pole height may be used in lieu of
the actual measurement of each pole.
The presumptive one foot of space oc-

cupied by attachment is applicable to
both cable operators and telecommuni-
cations carriers.

(c) With respect to conduit, the fol-
lowing formula shall be used to estab-
lish the allocation of usable space costs
within a conduit system:

Conduit Us
Space Fact

Ducts less ts
for mainte

Carrying
e

able
or

 Duct
Average Number of

 adjustmen
nance ducts

Linear Cost of
 Usable Conduit

Space Charge Rat= × × ×1
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With respect to conduit, an attacher is
presumed to occupy one half-duct of
usable space.

[63 FR 12026, Mar. 12, 1998]

EFFECTIVE DATE NOTE: At 63 FR 12026, Mar.
12, 1998, § 1.1418 was added. The section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart K—Implementation of the
Equal Access to Justice Act
(EAJA) in Agency Pro-
ceedings

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 3786, Jan. 27, 1982, unless
otherwise noted.

GENERAL PROVISIONS

§ 1.1501 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called the EAJA in this sub-
part), provides for the award of attor-
ney’s fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called adversary adjudications)
before the Commission. An eligible
party may receive an award when it
prevails over the Commission, unless
the Commission’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust, or when the demand of the
Commission is substantially in excess
of the decision in the adversary adju-
dication and is unreasonable when
compared with such decision, under the
facts and circumstances of the case,
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unless the party has committed a will-
ful violation of law or otherwise acted
in bad faith, or special circumstances
make an award unjust. The rules in
this part describe the parties eligible
for awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
and standards that the Commission
will use to make them.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39898, July 31, 1996]

§ 1.1502 When the EAJA applies.

The EAJA applies to any adversary
adjudication pending or commenced be-
fore the Commission on or after August
5, 1985. The provisions of § 1.1505(b)
apply to any adversary adjudications
commenced on or after March 29, 1996.

[61 FR 39898, July 31, 1996]

§ 1.1503 Proceedings covered.

(a) The EAJA applies to adversary
adjudications conducted by the Com-
mission. These are adjudications under
5 U.S.C. 554 in which the position of the
Commission or any other agency of the
United States, or any component of an
agency, is presented by an attorney or
other representative who enters an ap-
pearance and participates in the pro-
ceeding. Any proceeding in which this
Agency may fix a lawful present or fu-
ture rate is not covered by the EAJA.
Proceedings to grant or renew licenses
are also excluded, but proceedings to
modify, suspend, or revoke licenses are
covered if they are otherwise ‘‘adver-
sary adjudications’’.

(b) The Commission may designate a
proceeding as an adversary adjudica-
tion for purposes of the EAJA by so
stating in an order initiating the pro-
ceeding or designating the matter for
hearing. The Commission’s failure to
designate a proceeding as an adversary
adjudication shall not preclude the fil-
ing of an application by a party who
believes the proceeding is covered by
the EAJA; whether the proceeding is
covered will then be an issue for resolu-
tion in proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the EAJA and matters
specifically excluded from coverage,

any awards made will include only fees
and expenses related to covered issues.

[47 FR 3786, Jan. 27, 1982, as amended at 52
FR 11653, Apr. 10, 1987]

§ 1.1504 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the EAJA, the applicant must be a
party, as defined in 5 U.S.C. 551(3), to
the adversary adjudication for which it
seeks an award. The applicant must
show that it meets all conditions of eli-
gibility set out in this paragraph and
in paragraph (b) of this section.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable association as de-
fined in section 501(c)(3) of the Internal
Revenue Code (26 U.S.C. 501(c)(3)) with
not more than 500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees;

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees;

(6) For purposes of § 1.1505(b), a small
entity as defined in 5 U.S.C. 601.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The number of employees of an
applicant include all persons who regu-
larly perform services for remunera-
tion for the applicant, under the appli-
cant’s direction and control. Part-time
employees shall be included on a pro-
portional basis.
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(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the Administrative Law Judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the EAJA in light of the actual rela-
tionship between the affiliated enti-
ties. In addition, the Administrative
Law Judge may determine that finan-
cial relationships of the applicant
other than those described in this para-
graph constitute special circumstances
that would make an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[47 FR 3786, Jan. 27, 1982, as amended at 52
FR 11653, Apr. 10, 1987; 61 FR 39898, July 31,
1996]

§ 1.1505 Standards for awards.
(a) A prevailing party may receive an

award for fees and expenses incurred in
connection either with an adversary
adjudication, or with a significant and
discrete substantive portion of an ad-
versary adjudication in which the
party has prevailed over the position of
the Commission.

(1) The position of the Commission
includes, in addition to the position
taken by the Commission in the adver-
sary adjudication, the action or failure
to act by the agency upon which the
adversary adjudication is based.

(2) An award will be reduced or de-
nied if the Commission’s position was
substantially justified in law and fact,
if special circumstances make an
award unjust, or if the prevailing party
unduly or unreasonably protracted the
adversary adjudication.

(b) If, in an adversary adjudication
arising from a Commission action to
enforce a party’s compliance with a
statutory or regulatory requirement,

the demand of the Commission is sub-
stantially in excess of the decision in
the adversary adjudication and is un-
reasonable when compared with that
decision, under the facts and cir-
cumstances of the case, the party shall
be awarded the fees and other expenses
related to defending against the exces-
sive demand, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or special cir-
cumstances make an award unjust. The
‘‘demand’’ of the Commission means
the express demand which led to the
adversary adjudication, but it does not
include a recitation by the Commission
of the maximum statutory penalty in
the administrative complaint, or else-
where when accompanied by an express
demand for a lesser amount.

(c) The burden of proof that an award
should not be made is on the appro-
priate Bureau (see § 1.21) whose rep-
resentative shall be called ‘‘Bureau
counsel’’ in this subpart K.

[61 FR 39899, July 31, 1996]

§ 1.1506 Allowable fees and expenses.
(a) Awards will be based on rates cus-

tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75.00, or for adversary adjudica-
tions commenced on or after March 29,
1996, $125.00, per hour. No award to
compensate an expert witness may ex-
ceed the highest rate at which the
Commission pays expert witnesses.
However, an award may also include
the reasonable expenses of the attor-
ney; agent, or witness as a separate
item, if the attorney, agent or witness
ordinarily charges its clients sepa-
rately for such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the Administrative
Law Judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;
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(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the service provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(e) Fees may be awarded only for
work performed after designation of a
proceeding or after issuance of a show
cause order.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

§ 1.1507 Rulemaking on maximum
rates for attorney fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle
certain types of proceedings), the Com-
mission may adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than $125.00
per hour in some or all of the types of
proceedings covered by this part. The
Commission will conduct any rule-
making proceedings for this purpose
under the informal rulemaking proce-
dures of the Administrative Procedure
Act.

(b) Any person may file with the
Commission a petition for rulemaking
to increase the maximum rate for at-
torney fees, in accordance with subpart
C of this chapter. The petition should
identify the rate the petitioner be-
lieves this agency should establish and
the types of proceedings in which the
rate should be used. It should also ex-
plain fully the reasons why the higher
rate is warranted. This agency will re-
spond to the petition by initiating a
rulemaking proceeding, denying the
petition, or taking other appropriate
action.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

§ 1.1508 Awards against other agen-
cies.

If an applicant is entitled to an
award because it prevails over another
agency of the United States that par-
ticipates in a proceeding before the
Commission and takes a position that
is not substantially justified, the
award or an appropriate portion of the
award shall be made against that agen-
cy. Counsel for that agency shall be
treated as Bureau counsel for the pur-
pose of this subpart.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

INFORMATION REQUIRED FROM
APPLICANTS

§ 1.1511 Contents of application.

(a) An application for an award of
fees and expenses under EAJA shall
dentify the applicant and the pro-
ceeding for which an award is sought.
Unless the applicant is an individual,
the application shall state the number
of employees of the applicant and de-
scribe briefly the type and purpose of
its organization or business. The appli-
cation shall also:

(1) Show that the applicant has pre-
vailed and identify the position of an
agency or agencies in the proceeding
that the applicant alleges was not sub-
stantially justified; or

(2) Show that the demand by the
agency or agencies in the proceeding
was substantially in excess of, and was
unreasonable when compared with, the
decision in the proceeding.

(b) The application shall also include
a declaration that the applicant is a
small entity as defined in 5 U.S.C. 601
or a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit the
statement concerning its net worth if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
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basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

[47 FR 3786, Jan. 27, 1982, as amended at 52
FR 11653, Apr. 10, 1987; 61 FR 39899, July 31,
1996]

§ 1.1512 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 1.1504(f) of this
part) at the time the proceeding was
designated. The exhibit may be in any
form convenient to the applicant that
provides full disclosure of the appli-
cant’s and its affiliates’ assets and li-
abilities and is sufficient to determine
whether the applicant qualifies under
the standards in this subpart. The Ad-
ministrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the Administrative Law
Judge in a sealed enevelope labeled
‘‘Confidential Financial Information’’,
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-

tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C.
552(b)(1)–(9), why public disclosue of the
information would adversely affect the
applicant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on Bu-
reau counsel, but need not be served on
any other party to the proceeding. If
the Administrative Law Judge finds
that the information should not be
withheld from disclosure, it shall be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the Com-
mission’s established procedures under
the Freedom of Information Act,
§§ 0.441 through 0.466 of this chapter.

§ 1.1513 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing hours spent in con-
nection with the proceeding by each in-
dividual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
Administrative Law Judge may require
the applicant to provide vouchers, re-
ceipts, or other substantiation for any
expenses claimed.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

§ 1.1514 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, or when the demand of the
Commission is substantially in excess
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of the decision in the proceeding, but
in no case later than 30 days after the
Commission’s final disposition of the
proceeding.

(b) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(c) For purposes of this rule, final dis-
position means the later of

(1) The date on which an initial deci-
sion or other recommended disposition
of the merits of the proceeding by an
Administrative Law Judge becomes ad-
ministratively final;

(2) Issuance of an order disposing of
any petitions for reconsideration of the
Commission’s order in the proceeding;

(3) If no petition for reconsideration
is filed, the last date on which such pe-
tition could have been filed;

(4) Issuance of a final order by the
Commission or any other final resolu-
tion of a proceeding, such as settle-
ment or voluntary dismissal, which is
not subject to a petition for reconsider-
ation, or to a petition for judicial re-
view; or

(5) Completion of judicial action on
the underlying controversy and any
subsequent Commission action pursu-
ant to judicial mandate.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

PROCEDURES FOR CONSIDERING
APPLICATIONS

§ 1.1521 Filing and service of docu-
ments.

Any application for an award or
other pleading relating to an applica-
tion shall be filed and served on all par-
ties to the proceeding in the same man-
ner as other pleadings in the pro-
ceeding, except as provided in § 1.1512(b)
for confidential financial information.

§ 1.1522 Answer to application.

(a) Within 30 days after service of an
application Bureau counsel may file an
answer to the application. Unless Bu-
reau counsel requests an extension of
time for filing or files a statement of
intent to negotiate under paragraph (b)
of this section, failure to file an answer

within the 30-day period may be treat-
ed as a consent to the award request.

(b) If Bureau counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the Administrative Law
Judge upon request by Bureau counsel
and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of Bureau counsel’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, Bureau counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 1.1526.

§ 1.1523 Reply.
Within 15 days after service of an an-

swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 1.1526.

§ 1.1524 Comments by other parties.
Any party to a proceeding other than

the applicant and Bureau counsel may
file comments on an application within
30 days after it is served or an answer
within 15 days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application
unless the Administrative Law Judge
determines that the public interest re-
quires such participation in order to
permit full exploration of matters
raised in the comments.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39899, July 31, 1996]

§ 1.1525 Settlement.
The applicant and Bureau counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If a pre-
vailing party and Bureau counsel agree
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on a proposed settlement of an award
before an application has been filed,
the application shall be filed with the
proposed settlement. If the Adminis-
trative Law Judge approves the pro-
posed settlement, it shall be forwarded
to the Commission for final approval.

§ 1.1526 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or Bureau
counsel, or on his or her own initiative,
the Administrative Law Judge may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions or, as
to issues other than excessive demand
or substantial justification, an evi-
dentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the
issues arising from the application, and
shall be conducted as promptly as pos-
sible. Whether or not the position of
the agency embodied an excessive de-
mand or was substantially justified
shall be determined on the basis of the
administrative record, as a whole,
which is made in the adversary adju-
dication for which fees and other ex-
penses are sought.

(b) A request that the Administrative
Law Judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

[47 FR 3786, Jan. 27, 1982, as amended at 52
FR 11653, Apr. 10, 1987; 61 FR 39899, July 31,
1996]

§ 1.1527 Decision.
The Administrative Law Judge shall

issue an initial decision on the applica-
tion as soon as possible after comple-
tion of proceedings on the application.
The decision shall include written find-
ings and conclusions regarding the ap-
plicant’s eligibility and whether the
applicant was a prevailing party or
whether the demand by the agency or
agencies in the proceeding was sub-
stantially in excess of, and was unrea-
sonable when compared with, the deci-
sion in the adversary adjudication, and
an explanation of the reasons for any

difference between the amount re-
quested and the amount awarded. The
decision shall also include, if at issue,
findings on whether the Commission’s
position substantially justified, wheth-
er the applicant unduly protracted the
proceedings, committed a willful viola-
tion of law, or otherwise acted in bad
faith, or whether special circumstances
make an award unjust. If the applicant
has sought an award against more than
one agency, the decision shall allocate
responsibility for payment of any
award made among the agencies, and
shall explain the reasons for the alloca-
tion made.

[61 FR 39900, July 31, 1996]

§ 1.1528 Commission review.
Either the applicant or Bureau coun-

sel may seek Commission review of the
initial decision on the application, or
the Commission may decide to review
the decision on its own initiative, in
accordance with §§ 1.276 through 1.282 of
this chapter. Except as provided in
§ 1.1525, if neither the applicant nor Bu-
reau counsel seeks review and the Com-
mission does not take review on its
own initiative, the initial decision on
the application shall become a final de-
cision of the Commission 50 days after
it is issued. Whether to review a deci-
sion is a matter within the discretion
of the Commission. If review is taken,
the Commission will issue a final deci-
sion on the application or remand the
application to the Administrative Law
Judge for further proceedings.

[47 FR 3786, Jan. 27, 1982, as amended at 61
FR 39900, July 31, 1996]

§ 1.1529 Judicial review.
Judicial review of final agency deci-

sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§ 1.1530 Payment of award.
An applicant seeking payment of an

award from the Commission shall sub-
mit to the General Counsel a copy of
the Commission’s final decision grant-
ing the award, accompanied by a state-
ment that the applicant will not seek
review of the decision in the United
States courts, or a copy of the court’s
order directing payment. The Commis-
sion will pay the amount awarded to
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the applicant unless judicial review of
the award or the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

Subpart L—Random Selection Pro-
cedures for Mass Media Serv-
ices

AUTHORITY: 47 U.S.C. 309(i).

SOURCE: 48 FR 27202, June 13, 1983, unless
otherwise noted.

GENERAL PROCEDURES

§ 1.1601 Scope.

The provisions of this subpart, and
the provisions referenced herein, shall
apply to applications for initial li-
censes or construction permits or for
major changes in the facilities of au-
thorized stations in the following serv-
ices:

(a)–(b) [Reserved]

[48 FR 27202, June 13, 1983, as amended at 63
FR 48622, Sept. 11, 1998]

§ 1.1602 Designation for random selec-
tion.

Applications in the services specified
in § 1.1601 shall be tendered, accepted or
dismissed, filed, publicly noted and
subject to random selection and hear-
ing in accordance with any relevant
rules. Competing applications for an
initial license or construction permit
shall be designated for random selec-
tion and hearing in accordance with
the procedures set forth in §§ 1.1603
through 1.1623 and § 73.3572 of this chap-
ter.

§ 1.1603 Conduct of random selection.

The random selection probabilities
will be calculated in accordance with
the formula set out in rules §§ 1.1621
through 1.1623.

[48 FR 27202, June 13, 1983, as amended at 48
FR 43330, Sept. 23, 1983]

§ 1.1604 Post-selection hearings.

(a) Following the random selection,
the Commission shall announce the
‘‘tentative selectee’’ and, where per-
mitted by § 73.3584 invite Petitions to
Deny its application.

(b) If, after such hearing as may be
necessary, the Commission determines
that the ‘‘tentative selectee’’ has met
the requirements of § 73.3591(a) it will
make the appropriate grant. If the
Commission is unable to make such a
determination, it shall order that an-
other random selection be conducted
from among the remaining mutually
exclusive applicants, in accordance
with the provisions of this subpart.

(c) If, on the basis of the papers be-
fore it, the Commission determines
that a substantial and material ques-
tion of fact exists, it shall designate
that question for hearing. Hearings
may be conducted by the Commission
or, in the case of a matter which re-
quires oral testimony for its resolu-
tion, an Administrative Law Judge.

[48 FR 27202, June 13, 1983, as amended at 63
FR 48622, Sept. 11, 1998]

§ 1.1621 Definitions.
(a) Medium of mass communications

means:
(1) A daily newspaper;
(2) A cable television system; and
(3) A license or construction permit

for
(i) A television station, including low

power TV or TV translator,
(ii) A standard (AM) radio station,
(iii) An FM radio station,
(iv) A direct broadcast satellite

transponder under the editorial control
of the licensee, and

(v) A Multipoint Distribution Service
station.

(b) Minority group means:
(1) Blacks,
(2) Hispanics
(3) American Indians,
(4) Alaska Natives,
(5) Asians, and
(6) Pacific Islanders.
(c) Owner means the applicant and

any individual, partnership, trust, un-
incorporated association, or corpora-
tion which:

(1) If the applicant is a proprietor-
ship, is the proprietor,

(2) If the applicant is a partnership,
holds any partnership interest,

(3) If the applicant is a trust, is the
beneficiary thereof,

(4) If the applicant is an unincor-
porated association or non-stock cor-
poration, is a member, or, in the case
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