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FCC 350 Application for an FM Translator
or FM Booster Station License;

FCC 401 Application for New or Modified
Common Carrier Radio Station Authoriza-
tion Under part 22 of this chapter.

FCC 402 Application for Station Authoriza-
tion in the Private Operational Fixed
Microwave Radio Service;

FCC 402–R Renewal Notice and Certifi-
cation in the Private Operational Fixed
Microwave Radio Service;

FCC 403 Application for Radio Station Li-
cense or Modification Thereof Under parts
23 or 25 of this chapter;

FCC 404 Application for Aircraft Radio Sta-
tion License;

FCC 405 Application for Renewal of Radio
Station License;

FCC 405–A Application for Renewal of Radio
Station License and/or Notification of
Change to License Information;

FCC 405–B Ship/Aircraft License Expiration
Notice and/or Renewal Application;

FCC 406 Application for Ground Station Au-
thorization in the Aviation Services;

FCC 407 Application for New or Modified
Radio Station Construction Permit;

FCC 409 Airborne Mobile Radio Telephone
License Application;

FCC 410 Registration of Canadian Radio
Station Licensee and Application for Per-
mit to Operate (Land Mobile);

FCC 442 Application for New or Modified
Radio Station Authorization Under part 5
of this chapter—Experimental Radio Serv-
ice (Other than Broadcast);

FCC 490 Application for Assignment or
Transfer of Control Under part 22 of this
chapter;

FCC 493 Application for Earth Station Au-
thorization or Modification of Station Li-
cense (Proposed);

FCC 494 Application for a New or Modified
Microwave Radio Station License Under
part 21 of this chapter;

FCC 494–A Certification of Completion of
Construction Under part 21 of this chapter;

FCC 503 Application for Land Radio Station
License in the Maritime Services;

FCC 506 Application for Ship Radio Station
License;

FCC 574 Application for Private Land Mo-
bile and General Mobile Radio Services;

FCC 574–R Application for Renewal of Radio
Station License;

FCC 601 FCC Application for Wireless Tele-
communications Bureau Radio Service Au-
thorization;

FCC 602 FCC Ownership Disclosure Informa-
tion for the Wireless Telecommunications
Services;

FCC 603 FCC Wireless Telecommunications
Bureau Application for Assignment of Au-
thorization and Transfer of Control;

FCC 605 Quick Form Application for Author-
ization in the Ship, Aircraft, Amateur, Re-

stricted and Commercial Operator, and
General Mobile Radio Services.

FCC 701 Application for Additional Time to
Construct a Radio Station;

FCC 702 Application for Consent to Assign-
ment of Radio Station Construction Per-
mit or License;

FCC 703 Application for Consent to Transfer
Control of Corporation Holding Station Li-
cense;

FCC 704 Application for Consent to Transfer
of Control of Corporation Holding Common
Carrier Radio Station Construction Permit
or License;

FCC 730 Application for Registration of
Equipment to be Connected to the Tele-
phone Network;

FCC 731 Application for Equipment Author-
ization;

FCC 753 Restricted Radiotelephone Oper-
ator Permit Application;

FCC 755 Application for Restricted Radio-
telephone Operator Permit—Limited Use;

FCC 756 Application for Commercial Radio
Operator License.

[57 FR 187, Jan. 3, 1992, as amended at 57 FR
48333, Oct. 23, 1992; 59 FR 63051, Dec. 7, 1994;
63 FR 68942, Dec. 14, 1998]

Subpart Q—Competitive Bidding
Proceedings

SOURCE: 59 FR 44293, Aug. 26, 1994, unless
otherwise noted.

GENERAL PROCEDURES

§ 1.2101 Purpose.
The provisions of this subpart imple-

ment Section 309(j) of the Communica-
tions Act of 1934, as added by the Omni-
bus Budget Reconciliation Act of 1993
(Pub. L. 103–66) and the Balanced Budg-
et Act of 1997 (Pub. L. 105–33), author-
izing the Commission to employ com-
petitive bidding procedures to choose
from among two or more mutually ex-
clusive applications for certain initial
licenses.

[63 FR 2340, Jan. 15, 1998]

§ 1.2102 Eligibility of applications for
competitive bidding.

(a) Mutually exclusive initial appli-
cations are subject to competitive bid-
ding.

(b) The following types of license ap-
plications are not subject to competi-
tive bidding procedures:

(1) Public safety radio services, in-
cluding private internal radio services
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used by state and local governments
and non-government entities and in-
cluding emergency road services pro-
vided by not-for-profit organizations,
that

(i) Are used to protect the safety of
life, health, or property; and

(ii) Are not commercially available
to the public;

(2) Initial licenses or construction
permits for digital television service
given to existing terrestrial broadcast
licensees to replace their analog tele-
vision service licenses; or

(3) Noncommercial educational and
public broadcast stations described
under 47 U.S.C. 397(6).

(c) Applications in the following
services or classes of services are not
subject to competitive bidding:

(1) Alaska-Private Fixed Stations (see
47 CFR part 80, subpart O);

(2) Broadcast radio (AM and FM) and
broadcast television (VHF, UHF,
LPTV) under 47 CFR part 73;

(3) Broadcast Auxiliary and Cable
Television Relay Services (see 47 CFR
part 74, subparts D, E, F, G, H and L
and part 78, subpart B);

(4) Instructional Television Fixed
Service (see 47 CFR part 74, subpart I);

(5) Maritime Support Stations (see 47
CFR part 80, subpart N);

(6) Marine Operational Fixed Sta-
tions (see 47 CFR part 80, subpart L);

(7) Marine Radiodetermination Sta-
tions (see 47 CFR part 80, subpart M);

(8) Personal Radio Services (see 47
CFR part 95), except applications filed
after July 26, 1993, in the Interactive
Video Data Service (see 47 CFR part 95,
subpart F);

(9) Public Safety, Industrial/Land
Transportation, General and Business
Radio categories above 800 MHz, in-
cluding finder’s preference requests for
frequencies not allocated to the SMR
service (see 47 CFR 90.173), and includ-
ing, until further notice of the Com-
mission, the Automated Vehicle Moni-
toring Service (see 47 CFR 90.239);

(10) Private Land Mobile Radio Serv-
ices between 470–512 MHz (see 47 CFR
part 90, subparts B–F), including those
based on finder’s preferences, (see 47
CFR 90.173);

(11) Private Land Mobile Radio Serv-
ices below 470 MHz (see 47 CFR part 90,

subparts B–F) except in the 220 MHz
band (see 47 CFR part 90, subpart T), in-
cluding those based on finder’s pref-
erences (see 47 CFR § 90.173); and

(12) Private Operational Fixed Serv-
ices (see 47 CFR part 94).

NOTE TO § 1.2102: To determine the rules
that apply to competitive bidding, specific
service rules should also be consulted.

[59 FR 44293, Aug. 26, 1994, as amended at 60
FR 40718, Aug. 9, 1995; 62 FR 23163, Apr. 29,
1997; 63 FR 10780, Mar. 5, 1998]

§ 1.2103 Competitive bidding design
options.

(a) The Commission will choose from
one or more of the following types of
auction designs for services or classes
of services subject to competitive bid-
ding:

(1) Simultaneous multiple-round auc-
tions (using remote or on-site elec-
tronic bidding);

(2) Sequential multiple round auc-
tions (using either oral ascending or re-
mote and/or on-site electronic bidding);

(3) Sequential or simultaneous sin-
gle-round auctions (using either sealed
paper or remote and/or on-site elec-
tronic bidding); and

(4) Combinatorial (package/contin-
gent) bidding auctions.

(b) The Commission may use
combinatorial bidding, which would
allow bidders to submit all or nothing
bids on combinations of licenses or au-
thorizations, in addition to bids on in-
dividual licenses or authorizations. The
Commission may require that to be de-
clared the high bid, a combinatorial
bid must exceed the sum of the indi-
vidual bids by a specified amount.
Combinatorial bidding may be used
with any type of auction. The Commis-
sion may also allow bidders to submit
contingent bids on individual and/or
combinations of licenses.

(c) The Commission may use single
combined auctions, which combine bid-
ding for two or more substitutable li-
censes and award licenses to the high-
est bidders until the available licenses
are exhausted. This technique may be
used in conjunction with any type of
auction.
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(d) The Commission may use real
time bidding in all electronic auction
designs.

[59 FR 44293, Aug. 26, 1994, as amended at 62
FR 13542, Mar. 21, 1997; 63 FR 2341, Jan. 15,
1998]

§ 1.2104 Competitive bidding mecha-
nisms.

(a) Sequencing. The Commission will
establish the sequence in which mul-
tiple licenses will be auctioned.

(b) Grouping. In the event the Com-
mission uses either a simultaneous
multiple round competitive bidding de-
sign or combinatorial bidding, the
Commission will determine which li-
censes will be auctioned simulta-
neously or in combination.

(c) Reservation Price. The Commission
may establish a reservation price, ei-
ther disclosed or undisclosed, below
which a license subject to auction will
not be awarded.

(d) Minimum Bid Increments, Minimum
Opening Bids and Maximum Bid Incre-
ments. The Commission may, by an-
nouncement before or during an auc-
tion, require minimum bid increments
in dollar or percentage terms. The
Commission also may establish min-
imum opening bids and maximum bid
increments on a service-specific basis.

(e) Stopping Rules. The Commission
may establish stopping rules before or
during multiple round auctions in
order to terminate the auctions within
a reasonable time.

(f) Activity Rules. The Commission
may establish activity rules which re-
quire a minimum amount of bidding
activity.

(g) Withdrawal, Default and Disquali-
fication Payment. As specified below,
when the Commission conducts an auc-
tion pursuant to § 1.2103, the Commis-
sion will impose payments on bidders
who withdraw high bids during the
course of an auction, or who default on
payments due after an auction closes
or who are disqualified.

(1) Bid withdrawal prior to close of auc-
tion. A bidder who withdraws a high bid
during the course of an auction is sub-
ject to a payment equal to the dif-
ference between the amount bid and
the amount of the winning bid the next
time the license is offered by the Com-
mission. The bid withdrawal payment

is either the difference between the net
withdrawn bid and the subsequent net
winning bid, or the difference between
the gross withdrawn bid and the subse-
quent gross winning bid, whichever is
less. No withdrawal payment is as-
sessed if the subsequent winning bid
exceeds the withdrawn bid. This pay-
ment amount is deducted from any up-
front payments or down payments that
the withdrawing bidder has deposited
with the Commission.

(2) Default or disqualification after
close of auction. If a high bidder de-
faults or is disqualified after the close
of such an auction, the defaulting bid-
der will be subject to the payment in
paragraph (g)(1) of this section plus an
additional payment equal to 3 percent
of the subsequent winning bid. If the
subsequent winning bid exceeds the de-
faulting bidder’s bid amount, the 3 per-
cent payment will be calculated based
on the defaulting bidder’s bid amount.
If either bid amount is subject to a bid-
ding credit, the 3 percent credit will be
calculated using the same bid amounts
and basis (net or gross bids) as in the
calculation of the payment in para-
graph (g)(1) of this section. Thus, for
example, if gross bids are used to cal-
culate the payment in paragraph (g)(1)
of this section, the 3 percent will be ap-
plied to the gross amount of the subse-
quent winning bid, or the gross amount
of the defaulting bid, whichever is less.

(h) The Commission will generally
release information concerning the
identities of bidders before each auc-
tion but may choose, on an auction-by-
auction basis, to withhold the identity
of the bidders associated with bidder
identification numbers.

(i) The Commission may delay, sus-
pend, or cancel an auction in the event
of a natural disaster, technical obsta-
cle, evidence of security breach, unlaw-
ful bidding activity, administrative ne-
cessity, or for any other reason that af-
fects the fair and efficient conduct of
the competitive bidding. The Commis-
sion also has the authority, at its sole
discretion, to resume the competitive
bidding starting from the beginning of
the current or some previous round or
cancel the competitive bidding in its
entirety.

[59 FR 44293, Aug. 26, 1994, as amended at 63
FR 2341, Jan. 15, 1998]
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§ 1.2105 Bidding application and cer-
tification procedures; prohibition of
collusion.

(a) Submission of Short-Form Applica-
tion (FCC Form 175). In order to be eligi-
ble to bid, an applicant must timely
submit a short-form application (FCC
Form 175), together with any appro-
priate upfront payment set forth by
Public Notice. Beginning January 1,
1999, all short-form applications must
be filed electronically.

(1) All short-form applications will be
due:

(i) On the date(s) specified by public
notice; or

(ii) In the case of application filing
dates which occur automatically by op-
eration of law (see, e.g., 47 CFR 22.902),
on a date specified by public notice
after the Commission has reviewed the
applications that have been filed on
those dates and determined that mu-
tual exclusivity exists.

(2) The short-form application must
contain the following information:

(i) Identification of each license on
which the applicant wishes to bid;

(ii)(A) The applicant’s name, if the
applicant is an individual. If the appli-
cant is a corporation, then the short-
form application will require the name
and address of the corporate office and
the name and title of an officer or di-
rector. If the applicant is a partner-
ship, then the application will require
the name, citizenship and address of all
general partners, and, if a partner is
not a natural person, then the name
and title of a responsible person should
be included as well. If the applicant is
a trust, then the name and address of
the trustee will be required. If the ap-
plicant is none of the above, then it
must identify and describe itself and
its principals or other responsible per-
sons; and

(B) Applicant ownership information,
as set forth in § 1.2112.

(iii) The identity of the person(s) au-
thorized to make or withdraw a bid;

(iv) If the applicant applies as a des-
ignated entity pursuant to § 1.2110, a
statement to that effect and a declara-
tion, under penalty of perjury, that the
applicant is qualified as a designated
entity under § 1.2110.

(v) Certification that the applicant is
legally, technically, financially and

otherwise qualified pursuant to section
308(b) of the Communications Act of
1934, as amended. The Commission will
accept applications certifying that a
request for waiver or other relief from
the requirements of section 310 is pend-
ing;

(vi) Certification that the applicant
is in compliance with the foreign own-
ership provisions of section 310 of the
Communications Act of 1934, as amend-
ed;

(vii) Certification that the applicant
is and will, during the pendency of its
application(s), remain in compliance
with any service-specific qualifications
applicable to the licenses on which the
applicant intends to bid including, but
not limited to, financial qualifications.
The Commission may require certifi-
cation in certain services that the ap-
plicant will, following grant of a li-
cense, come into compliance with cer-
tain service-specific rules, including,
but not limited to, ownership eligi-
bility limitations;

(viii) An exhibit, certified as truthful
under penalty of perjury, identifying
all parties with whom the applicant
has entered into partnerships, joint
ventures, consortia or other agree-
ments, arrangements or under-
standings of any kind relating to the
licenses being auctioned, including any
such agreements relating to the post-
auction market structure.

(ix) Certification under penalty of
perjury that it has not entered and will
not enter into any explicit or implicit
agreements, arrangements or under-
standings of any kind with any parties
other than those identified pursuant to
paragraph (a)(2)(viii) regarding the
amount of their bids, bidding strategies
or the particular licenses on which
they will or will not bid.

(x) Certification that the applicant is
not in default on any Commission li-
censes and that it is not delinquent on
any non-tax debt owed to any Federal
agency.

(xi) For C block applicants, an at-
tached statement made under penalty
of perjury indicating whether or not
the applicant has ever been in default
on any Commission licenses or has ever
been delinquent on any non-tax debt
owed to any Federal agency.
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NOTE TO PARAGRAPH (A): The Commission
may also request applicants to submit addi-
tional information for informational pur-
poses to aid in its preparation of required re-
ports to Congress.

(b) Modification and Dismissal of Short-
Form Application (FCC Form 175). (1)
Any short-form application (FCC Form
175) that does not contain all of the
certifications required pursuant to this
section is unacceptable for filing and
cannot be corrected subsequent to the
applicable filing deadline. The applica-
tion will be dismissed with prejudice
and the upfront payment, if paid, will
be returned.

(2) The Commission will provide bid-
ders a limited opportunity to cure de-
fects specified herein (except for failure
to sign the application and to make
certifications) and to resubmit a cor-
rected application. During the resub-
mission period for curing defects, a
short-form application may be amend-
ed or modified to cure defects identi-
fied by the Commission or to make
minor amendments or modifications.
After the resubmission period has
ended, a short-form application may be
amended or modified to make minor
changes or correct minor errors in the
application. Major amendments cannot
be made to a short-form application
after the initial filing deadline. Major
amendments include changes in owner-
ship of the applicant that would con-
stitute an assignment or transfer of
control, changes in an applicant’s size
which would affect eligibility for des-
ignated entity provisions, and changes
in the license service areas identified
on the short-form application on which
the applicant intends to bid. Minor
amendments include, but are not lim-
ited to, the correction of typographical
errors and other minor defects not
identified as major. An application will
be considered to be newly filed if it is
amended by a major amendment and
may not be resubmitted after applica-
ble filing deadlines.

(3) Applicants who fail to correct de-
fects in their applications in a timely
manner as specified by public notice
will have their applications dismissed
with no opportunity for resubmission.

(c) Prohibition of collusion. (1) Except
as provided in paragraphs (c)(2), (c)(3)
and (c)(4) of this section, after the fil-

ing of short-form applications, all ap-
plicants are prohibited from cooper-
ating, collaborating, discussing or dis-
closing in any manner the substance of
their bids or bidding strategies, or dis-
cussing or negotiating settlement
agreements, with other applicants
until after the high bidder makes the
required down payment, unless such
applicants are members of a bidding
consortium or other joint bidding ar-
rangement identified on the bidder’s
short-form application pursuant to
§ 1.2105(a)(2)(viii).

(2) Applicants may modify their
short-form applications to reflect for-
mation of consortia or changes in own-
ership at any time before or during an
auction, provided such changes do not
result in a change in control of the ap-
plicant, and provided that the parties
forming consortia or entering into
ownership agreements have not applied
for licenses in any of the same geo-
graphic license areas. Such changes
will not be considered major modifica-
tions of the application.

(3) After the filing of short-form ap-
plications, applicants may make agree-
ments to bid jointly for licenses, pro-
vided the parties to the agreement
have not applied for licenses in any of
the same geographic license areas.

(4) After the filing of short-form ap-
plications, a holder of a non-control-
ling attributable interest in an entity
submitting a short-form application
may acquire an ownership interest in,
form a consortium with, or enter into a
joint bidding arrangement with, other
applicants for licenses in the same geo-
graphic license area, provided that:

(i) The attributable interest holder
certifies to the Commission that it has
not communicated and will not com-
municate with any party concerning
the bids or bidding strategies of more
than one of the applicants in which it
holds an attributable interest, or with
which it has a consortium or joint bid-
ding arrangement, and which have ap-
plied for licenses in the same geo-
graphic license area(s); and

(ii) The arrangements do not result
in any change in control of an appli-
cant; or

(iii) When an applicant has with-
drawn from the auction, is no longer
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placing bids and has no further eligi-
bility, a holder of a non-controlling, at-
tributable interest in such an applicant
may obtain an ownership interest in or
enter into a consortium with another
applicant for a license in the same geo-
graphic service area, provided that the
attributable interest holder certifies to
the Commission that it did not commu-
nicate with the new applicant prior to
the date that the original applicant
withdrew from the auction.

(5) Applicants must modify their
short-form applications to reflect any
changes in ownership or in membership
of consortia or joint bidding arrange-
ments.

(6) For purposes of this paragraph:
(i) The term applicant shall include

all controlling interests in the entity
submitting a short-form application to
participate in an auction (FCC Form
175), as well as all holders of partner-
ship and other ownership interests and
any stock interest amounting to 10 per-
cent or more of the entity, or out-
standing stock, or outstanding voting
stock of the entity submitting a short-
form application, and all officers and
directors of that entity; and

(ii) The term bids or bidding strategies
shall include capital calls or requests
for additional funds in support of bids
or bidding strategies.

Example: Company A is an applicant in
area 1. Company B and Company C each own
10 percent of Company A. Company D is an
applicant in area 1, area 2, and area 3. Com-
pany C is an applicant in area 3. Without vio-
lating the Commission’s Rules, Company B
can enter into a consortium arrangement
with Company D or acquire an ownership in-
terest in Company D if Company B certifies
either (1) that it has communicated with and
will communicate neither with Company A
or anyone else concerning Company A’s bids
or bidding strategy, nor with Company C or
anyone else concerning Company C’s bids or
bidding strategy, or (2) that it has not com-
municated with and will not communicate
with Company D or anyone else concerning
Company D’s bids or bidding strategy.

[63 FR 2341, Jan. 15, 1998, as amended at 63
FR 29958, June 2, 1998; 63 FR 50799, Sept. 23,
1998]

§ 1.2106 Submission of upfront pay-
ments.

(a) The Commission may require ap-
plicants for licenses subject to com-
petitive bidding to submit an upfront

payment. In that event, the amount of
the upfront payment and the proce-
dures for submitting it will be set forth
in a Public Notice. No interest will be
paid on upfront payments.

(b) Upfront payments must be made
by wire transfer in U.S. dollars from a
financial institution whose deposits are
insured by the Federal Deposit Insur-
ance Corporation and must be made
payable to the Federal Communica-
tions Commission.

(c) If an upfront payment is not in
compliance with the Commission’s
Rules, or if insufficient funds are ten-
dered to constitute a valid upfront pay-
ment, the applicant shall have a lim-
ited opportunity to correct its submis-
sion to bring it up to the minimum
valid upfront payment prior to the auc-
tion. If the applicant does not submit
at least the minimum upfront pay-
ment, it will be ineligible to bid, its ap-
plication will be dismissed and any up-
front payment it has made will be re-
turned.

(d) The upfront payment(s) of a bid-
der will be credited toward any down
payment required for licenses on which
the bidder is the high bidder. Where the
upfront payment amount exceeds the
required deposit of a winning bidder,
the Commission may refund the excess
amount after determining that no bid
withdrawal penalties are owed by that
bidder.

(e) In accordance with the provisions
of paragraph (d), in the event a penalty
is assessed pursuant to § 1.2104 for bid
withdrawal or default, upfront pay-
ments or down payments on deposit
with the Commission will be used to
satisfy the bid withdrawal or default
penalty before being applied toward
any additional payment obligations
that the high bidder may have.

[59 FR 44293, Aug. 26, 1994, as amended at 62
FR 13543, Mar. 21, 1997]

§ 1.2107 Submission of down payment
and filing of long-form applications.

(a) After bidding has ended, the Com-
mission will identify and notify the
high bidder and declare the bidding
closed.

(b) Unless otherwise specified by pub-
lic notice, within ten (10) business days
after being notified that it is a high
bidder on a particular license(s), a high
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bidder must submit to the Commis-
sion’s lockbox bank such additional
funds (the ‘‘down payment’’) as are
necessary to bring its total deposits
(not including upfront payments ap-
plied to satisfy bid withdrawal or de-
fault payments) up to twenty (20) per-
cent of its high bid(s). (In single round
sealed bid auctions conducted under
§ 1.2103, however, bidders may be re-
quired to submit their down payments
with their bids.) Unless otherwise spec-
ified by public notice, this down pay-
ment must be made by wire transfer in
U.S. dollars from a financial institu-
tion whose deposits are insured by the
Federal Deposit Insurance Corporation
and must be made payable to the Fed-
eral Communications Commission.
Down payments will be held by the
Commission until the high bidder has
been awarded the license and has paid
the remaining balance due on the li-
cense or authorization, in which case it
will not be returned, or until the win-
ning bidder is found unqualified to be a
licensee or has defaulted, in which case
it will be returned, less applicable pay-
ments. No interest on any down pay-
ment will be paid to the bidders.

(c) A high bidder that meets its down
payment obligations in a timely man-
ner must, within ten (10) business days
after being notified that it is a high
bidder, submit an additional applica-
tion (the ‘‘long-form application’’) pur-
suant to the rules governing the serv-
ice in which the applicant is the high
bidder. Notwithstanding any other pro-
vision in title 47 of the Code of Federal
Regulations to the contrary, high bid-
ders need not submit an additional ap-
plication filing fee with their long-
form applications. Specific procedures
for filing applications will be set out by
Public Notice. Ownership disclosure re-
quirements are set forth in § 1.2112. Be-
ginning January 1, 1999, all long-form
applications must be filed electroni-
cally. An applicant that fails to submit
the required long-form application
under this paragraph and fails to estab-
lish good cause for any late-filed sub-
mission, shall be deemed to have de-
faulted and will be subject to the pay-
ments set forth in § 1.2104.

(d) As an exhibit to its long-form ap-
plication, the applicant must provide a
detailed explanation of the terms and

conditions and parties involved in any
bidding consortia, joint venture, part-
nership or other agreement or arrange-
ment it had entered into relating to
the competitive bidding process prior
to the time bidding was completed.
Such agreements must have been en-
tered into prior to the filing of short-
form applications pursuant to § 1.2105.

(e) An applicant must also submit
FCC Form 602 (see § 1.919 of this chap-
ter) with its long form application
(FCC Form 601).

[59 FR 44293, Aug. 26, 1994, as amended at 61
FR 49075, Sept. 18, 1996; 62 FR 13543, Mar. 21,
1997; 63 FR 2342, Jan. 15, 1998; 63 FR 12659,
Mar. 16, 1998; 63 FR 68942, Dec. 14, 1998]

§ 1.2108 Procedures for filing petitions
to deny against long-form applica-
tions.

(a) Where petitions to deny are other-
wise provided for under the Act or the
commission’s Rules, and unless other
service-specific procedures for the fil-
ing of such petitions are provided for
elsewhere in the Commission’s Rules,
the procedures in this section shall
apply to the filing of petitions to deny
the long-form applications of winning
bidders.

(b) Within a period specified by Pub-
lic Notice, and after the Commission
by public notice announces that long-
form applications have been accepted
for filing, petitions to deny such appli-
cations may be filed. In all cases, the
period for filing petitions to deny shall
be no shorter than five (5) days. Any
such petitions must contain allega-
tions of fact supported by affidavit of a
person or persons with personal knowl-
edge thereof.

(c) An applicant may file an opposi-
tion to any petition to deny, and the
petitioner a reply to such opposition.
Allegations of fact or denials thereof
must be supported by affidavit of a per-
son or persons with personal knowledge
thereof. The time for filing such oppo-
sitions shall be at least five (5) days
from the filing date for petitions to
deny, and the time for filing replies
shall be at least five (5) days from the
filing date for oppositions. The Com-
mission may grant a license based on
any long-form application that has

VerDate 29<OCT>99 14:29 Nov 08, 1999 Jkt 183184 PO 00000 Frm 00339 Fmt 8010 Sfmt 8010 Y:\SGML\183184T.XXX pfrm02 PsN: 183184T



340

47 CFR Ch. I (10–1–99 Edition)§ 1.2109

been accepted for filing. The Commis-
sion shall in no case grant licenses ear-
lier than seven (7) days following
issuance of a public notice announcing
long-form applications have been ac-
cepted for filing.

(d) If the Commission determines
that:

(1) An applicant is qualified and there
is no substantial and material issue of
fact concerning that determination, it
will grant the application.

(2) An applicant is not qualified and
that there is no substantial issue of
fact concerning that determination,
the Commission need not hold a evi-
dentiary hearing and will deny the ap-
plication.

(3) Substantial and material issues of
fact require a hearing, it will conduct a
hearing. The Commission may permit
all or part of the evidence to be sub-
mitted in written form and may permit
employees other than administrative
law judges to preside at the taking of
written evidence. Such hearing will be
conducted on an expedited basis.

[59 FR 44293, Aug. 26, 1994, as amended at 63
FR 2343, Jan. 15, 1998]

§ 1.2109 License grant, denial, default,
and disqualification.

(a) Unless otherwise specified by pub-
lic notice, auction winners are required
to pay the balance of their winning
bids in a lump sum within ten (10) busi-
ness days following the release of a
public notice establishing the payment
deadline. If a winning bidder fails to
pay the balance of its winning bids in a
lump sum by the applicable deadline as
specified by the Commission, it will be
allowed to make payment within ten
(10) business days after the payment
deadline, provided that it also pays a
late fee equal to five percent of the
amount due. When a winning bidder
fails to pay the balance of its winning
bid by the late payment deadline, it is
considered to be in default on its li-
cense(s) and subject to the applicable
default payments. Licenses will be
awarded upon the full and timely pay-
ment of winning bids and any applica-
ble late fees.

(b) If a winning bidder withdraws its
bid after the Commission has declared
competitive bidding closed or fails to
remit the required down payment with-

in ten (10) business days after the Com-
mission has declared competitive bid-
ding closed, the bidder will be deemed
to have defaulted, its application will
be dismissed, and it will be liable for
the default payment specified in
§ 1.2104(g)(2). In such event, the Com-
mission, at its discretion, may either
re-auction the license to existing or
new applicants or offer it to the other
highest bidders (in descending order) at
their final bids. The down payment ob-
ligations set forth in § 1.2107(b) will
apply.

(c) A winning bidder who is found un-
qualified to be a licensee, fails to remit
the balance of its winning bid in a
timely manner, or defaults or is dis-
qualified for any reason after having
made the required down payment, will
be deemed to have defaulted and will
be liable for the payment set forth in
§ 1.2104(g)(2). In such event, the Com-
mission may either re-auction the li-
cense to existing or new applicants or
offer it to the other highest bidders (in
descending order) at their final bids.

(d) Bidders who are found to have
violated the antitrust laws or the Com-
mission’s rules in connection with
their participation in the competitive
bidding process may be subject, in ad-
dition to any other applicable sanc-
tions, to forfeiture of their upfront
payment, down payment or full bid
amount, and may be prohibited from
participating in future auctions.

[59 FR 44293, Aug. 26, 1994, as amended at 62
FR 13544, Mar. 21, 1997; 63 FR 2343, Jan. 15,
1998]

§ 1.2110 Designated entities.
(a) Designated entities are small

businesses, businesses owned by mem-
bers of minority groups and/or women,
and rural telephone companies.

(b) Definitions.
(1) Small businesses. The Commission

will establish the definition of a small
business on a service-specific basis,
taking into consideration the charac-
teristics and capital requirements of
the particular service.

(2) Businesses owned by members of mi-
nority groups and/or women. Unless oth-
erwise provided in rules governing spe-
cific services, a business owned by
members of minority groups and/or
women is one in which minorities and/
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or women who are U.S. citizens control
the applicant, have at least 50.1 percent
equity ownership and, in the case of a
corporate applicant, a 50.1 percent vot-
ing interest. For applicants that are
partnerships, every general partner ei-
ther must be a minority and/or woman
(or minorities and/or women) who are
U.S. citizens and who individually or
together own at least 50.1 percent of
the partnership equity, or an entity
that is 100 percent owned and con-
trolled by minorities and/or women
who are U.S. citizens. The interests of
minorities and women are to be cal-
culated on a fully-diluted basis; agree-
ments such as stock options and con-
vertible debentures shall be considered
to have a present effect on the power to
control an entity and shall be treated
as if the rights thereunder already
have been fully exercised. However,
upon a demonstration that options or
conversion rights held by non-control-
ling principals will not deprive the mi-
nority and female principals of a sub-
stantial financial stake in the venture
or impair their rights to control the
designated entity, a designated entity
may seek a waiver of the requirement
that the equity of the minority and fe-
male principals must be calculated on
a fully-diluted basis. The term minor-
ity includes individuals of African
American, Hispanic-surnamed, Amer-
ican Eskimo, Aleut, American Indian
and Asian American extraction.

(3) Rural telephone companies. A rural
telephone company is any local ex-
change carrier operating entity to the
extent that such entity—

(i) provides common carrier service
to any local exchange carrier study
area that does not include either

(A) any incorporated place of 10,000
inhabitants or more, or any part there-
of, based on the most recently avail-
able population statistics of the Bu-
reau of the Census, or

(B) any territory, incorporated or un-
incorporated, included in an urbanized
area, as defined by the Bureau of the
Census as of August 10, 1993;

(ii) provides telephone exchange serv-
ice, including exchange access, to fewer
than 50,000 access lines;

(iii) provides telephone exchange
service to any local exchange carrier

study area with fewer than 100,000 ac-
cess lines; or

(iv) has less than 15 percent of its ac-
cess lines in communities of more than
50,000 on the date of enactment of the
Telecommunications Act of 1996.

(4) Affiliate. (i) An individual or enti-
ty is an affiliate of an applicant or of a
person holding an attributable interest
in an applicant if such individual or en-
tity—

(A) Directly or indirectly controls or
has the power to control the applicant,
or

(B) Is directly or indirectly con-
trolled by the applicant, or

(C) Is directly or indirectly con-
trolled by a third party or parties that
also controls or has the power to con-
trol the applicant, or

(D) Has an ‘‘identity of interest’’
with the applicant.

(ii) Nature of control in determining
affiliation.

(A) Every business concern is consid-
ered to have one or more parties who
directly or indirectly control or have
the power to control it. Control may be
affirmative or negative and it is imma-
terial whether it is exercised so long as
the power to control exists.

Example. An applicant owning 50 percent of
the voting stock of another concern would
have negative power to control such concern
since such party can block any action of the
other stockholders. Also, the bylaws of a cor-
poration may permit a stockholder with less
than 50 percent of the voting stock to block
any actions taken by the other stockholders
in the other entity. Affiliation exists when
the applicant has the power to control a con-
cern while at the same time another person,
or persons, are in control of the concern at
the will of the party or parties with the
power to control.

(B) Control can arise through stock
ownership; occupancy of director, offi-
cer or key employee positions; contrac-
tual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
substantive control over the operations
or management of the concern.

(C) Control can arise through man-
agement positions where a concern’s
voting stock is so widely distributed
that no effective control can be estab-
lished.
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Example. In a corporation where the offi-
cers and directors own various size blocks of
stock totaling 40 percent of the corporation’s
voting stock, but no officer or director has a
block sufficient to give him or her control or
the power to control and the remaining 60
percent is widely distributed with no indi-
vidual stockholder having a stock interest
greater than 10 percent, management has the
power to control. If persons with such man-
agement control of the other entity are per-
sons with attributable interests in the appli-
cant, the other entity will be deemed an af-
filiate of the applicant.

(iii) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or has
the power to control a concern, persons
with an identity of interest will be
treated as though they were one per-
son.

Example. Two shareholders in Corporation
Y each have attributable interests in the
same PCS application. While neither share-
holder has enough shares to individually
control Corporation Y, together they have
the power to control Corporation Y. The two
shareholders with these common invest-
ments (or identity in interest) are treated as
though they are one person and Corporation
Y would be deemed an affiliate of the appli-
cant.

(A) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
recognized by a court of competent ju-
risdiction in the United States. In cal-
culating their net worth, investors who
are legally separated must include
their share of interests in property
held jointly with a spouse.

(B) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled
by other immediate family members.
In this context ‘‘immediate family
member’’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father or -mother, step-broth-
er or -sister, step-son or -daughter, half
brother or sister. This presumption
may be rebutted by showing that the

family members are estranged, the
family ties are remote, or the family
members are not closely involved with
each other in business matters.

Example. A owns a controlling interest in
Corporation X. A’s sister-in-law, B, has an
attributable interest in a PCS application.
Because A and B have a presumptive kinship
affiliation, A’s interest in Corporation Y is
attributable to B, and thus to the applicant,
unless B rebuts the presumption with the
necessary showing.

(iv) Affiliation through stock owner-
ship. (A) An applicant is presumed to
control or have the power to control a
concern if he or she owns or controls or
has the power to control 50 percent or
more of its voting stock.

(B) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he or she owns, con-
trols or has the power to control less
than 50 percent of the concern’s voting
stock, if the block of stock he or she
owns, controls or has the power to con-
trol is large as compared with any
other outstanding block of stock.

(C) If two or more persons each owns,
controls or has the power to control
less than 50 percent of the voting stock
of a concern, such minority holdings
are equal or approximately equal in
size, and the aggregate of these minor-
ity holdings is large as compared with
any other stock holding, the presump-
tion arises that each one of these per-
sons individually controls or has the
power to control the concern; however,
such presumption may be rebutted by a
showing that such control or power to
control, in fact, does not exist.

(v) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements are generally
treated as though the rights held
thereunder had been exercised. How-
ever, an affiliate cannot use such op-
tions and debentures to appear to ter-
minate its control over another con-
cern before it actually does so.

Example 1. If company B holds an option to
purchase a controlling interest in company
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A, who holds an attributable interest in a
PCS application, the situation is treated as
though company B had exercised its rights
and had come owner of a controlling interest
in company A. The gross revenues of com-
pany B must be taken into account in deter-
mining the size of the applicant.

Example 2. If a large company, BigCo, holds
70% (70 of 100 outstanding shares) of the vot-
ing stock of company A, who holds an attrib-
utable interest in a PCS application, and
gives a third party, SmallCo, an option to
purchase 50 of the 70 shares owned by BigCo,
BigCo will be deemed to be an affiliate of
company A, and thus the applicant, until
SmallCo actually exercises its option to pur-
chase such shares. In order to prevent BigCo
from circumventing the intent of the rule
which requires such options to be considered
on a fully diluted basis, the option is not
considered to have present effect in this
case.

Example 3. If company A has entered into
an agreement to merge with company B in
the future, the situation is treated as though
the merger has taken place.

(vi) Affiliation under voting trusts. (A)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(B) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.

(C) If the primary purpose of a voting
trust, or similar agreement, is to sepa-
rate voting power from beneficial own-
ership of voting stock for the purpose
of shifting control of or the power to
control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(vii) Affiliation through common man-
agement. Affiliation generally arises
where officers, directors, or key em-
ployees serve as the majority or other-
wise as the controlling element of the
board of directors and/or the manage-
ment of another entity.

(viii) Affiliation through common facili-
ties. Affiliation generally arises where

one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or re-
lated industry or field of operations, or
where such concerns were formerly af-
filiated, and through these sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(ix) Affiliation through contractual re-
lationships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(x) Affiliation under joint venture ar-
rangements. (A) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(B) The parties to a joint venture are
considered to be affiliated with each
other. Nothing in this subsection shall
be construed to define a small business
consortium, for purposes of deter-
mining status as a designated entity,
as a joint venture under attribution
standards provided in this section.

(xi) Exclusion from affiliation coverage.
For purposes of this section, Indian
tribes or Alaska Regional or Village
Corporations organized pursuant to the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.), or entities owned
and controlled by such tribes or cor-
porations, are not considered affiliates
of an applicant (or licensee) that is
owned and controlled by such tribes,
corporations or entities, and that oth-
erwise complies with the requirements
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of this section, except that gross reve-
nues derived from gaming activities
conducted by affiliate entities pursu-
ant to the Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.) will be count-
ed in determining such applicant’s (or
licensee’s) compliance with the finan-
cial requirements of this section, un-
less such applicant establishes that it
will not receive a substantial unfair
competitive advantage because signifi-
cant legal constraints restrict the ap-
plicant’s ability to access such gross
revenues.

(c) The Commission may set aside
specific licenses for which only eligible
designated entities, as specified by the
Commission, may bid.

(d) The Commission may permit par-
titioning of service areas in particular
services for eligible designated enti-
ties.

(e) Bidding credits. (1) The Commis-
sion may award bidding credits (i.e.,
payment discounts) to eligible des-
ignated entities. Competitive bidding
rules applicable to individual services
will specify the designated entities eli-
gible for bidding credits, the licenses
for which bidding credits are available,
the amounts of bidding credits and
other procedures.

(2) Size of bidding credits. A winning
bidder that qualifies as a small busi-
ness or a consortium of small busi-
nesses may use the following bidding
credits corresponding to their respec-
tive average gross revenues for the pre-
ceding 3 years:

(i) Businesses with average gross rev-
enues for the preceding years, 3 years
not exceeding $3 million are eligible for
bidding credits of 35 percent;

(ii) Businesses with average gross
revenues for the preceding years, 3
years not exceeding $15 million are eli-
gible for bidding credits of 25 percent;
and

(iii) Businesses with average gross
revenues for the preceding years, 3
years not exceeding $40 million are eli-
gible for bidding credits of 15 percent.

(f) Installment payments. The Commis-
sion may permit small businesses (in-
cluding small businesses owned by
women, minorities, or rural telephone
companies that qualify as small busi-
nesses) and other entities determined
to be eligible on a service-specific

basis, which are high bidders for li-
censes specified by the Commission, to
pay the full amount of their high bids
in installments over the term of their
licenses pursuant to the following:

(1) Unless otherwise specified by pub-
lic notice, each eligible applicant pay-
ing for its license(s) on an installment
basis must deposit by wire transfer in
the manner specified in § 1.2107(b) suffi-
cient additional funds as are necessary
to bring its total deposits to ten (10)
percent of its winning bid(s) within ten
(10) days after the Commission has de-
clared it the winning bidder and closed
the bidding. Failure to remit the re-
quired payment will make the bidder
liable to pay a default payment pursu-
ant to § 1.2104(g)(2).

(2) Within ten (10) days of the condi-
tional grant of the license application
of a winning bidder eligible for install-
ment payments, the licensee shall pay
another ten (10) percent of the high bid,
thereby commencing the eligible li-
censee’s installment payment plan. If a
winning bidder eligible for installment
payments fails to submit this addi-
tional ten (10) percent of its high bid by
the applicable deadline as specified by
the Commission, it will be allowed to
make payment within ten (10) business
days after the payment deadline, pro-
vided that it also pays a late fee equal
to five percent of the amount due.
When a winning bidder eligible for in-
stallment payments fails to submit
this additional ten (10) percent of its
winning bid, plus the late fee, by the
late payment deadline, it is considered
to be in default on its license(s) and
subject to the applicable default pay-
ments. Licenses will be awarded upon
the full and timely payment of second
down payments and any applicable late
fees.

(3) Upon grant of the license, the
Commission will notify each eligible li-
censee of the terms of its installment
payment plan and that it must execute
a promissory note and security agree-
ment as a condition of the installment
payment plan. Unless other terms are
specified in the rules of particular serv-
ices, such plans will:

(i) Impose interest based on the rate
of U.S. Treasury obligations (with ma-
turities closest to the duration of the
license term) at the time of licensing;
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(ii) Allow installment payments for
the full license term;

(iii) Begin with interest-only pay-
ments for the first two years; and

(iv) Amortize principal and interest
over the remaining term of the license.

(4) A license granted to an eligible
entity that elects installment pay-
ments shall be conditioned upon the
full and timely performance of the li-
censee’s payment obligations under the
installment plan.

(i) Any licensee that fails to submit
payment on an installment obligation
will automatically have an additional
ninety (90) days in which to submit its
required payment without being con-
sidered delinquent. Any licensee mak-
ing its required payment during this
period will be assessed a late payment
fee equal to five percent (5%) of the
amount of the past due payment. Late
fees assessed under this paragraph will
accrue on the next business day fol-
lowing the payment due date. Pay-
ments made at the close of any grace
period will first be applied to satisfy
any lender advances as required under
each licensee’s ‘‘Note and Security
Agreement.’’ Afterwards, payments
will be applied in the following order:
late charges, interest charges, prin-
cipal payments.

(ii) If any licensee fails to make the
required payment at the close of the 90-
day period set forth in paragraph (i) of
this section, the licensee will auto-
matically be provided with a subse-
quent 90-day grace period, except that
no subsequent automatic grace period
will be provided for payments from C
or F block licensees that are not made
within 90 days of the payment resump-
tion date for those licensees, as ex-
plained in Amendment of the Commis-
sion’s Rules Regarding Installment
Payment Financing for Personal Com-
munications Services (PCS) Licensees,
Order on Reconsideration of the Second
Report and Order, WT Docket No. 97–82,
FCC 98–46 (rel. Mar. 24, 1998). Any li-
censee making a required payment dur-
ing this subsequent period will be as-
sessed a late payment fee equal to ten
percent (10%) of the amount of the past
due payment. Licensees shall not be re-
quired to submit any form of request in
order to take advantage of the initial
90-day non-delinquency period and sub-

sequent automatic 90-day grace period.
All licensees that avail themselves of
the automatic grace period must pay
the required late fee(s), all interest ac-
crued during the non-delinquency and
grace periods, and the appropriate
scheduled payment with the first pay-
ment made following the conclusion of
the grace period.

(iii) If an eligible entity making in-
stallment payments is more than one
hundred and eighty (180) days delin-
quent in any payment, it shall be in de-
fault, except that C and F block licens-
ees shall be in default if their payment
due on the payment resumption date,
referenced in paragraph (f)(4)(ii) of this
section, is more than ninety (90) days
delinquent.

(iv) Any eligible entity that submits
an installment payment after the due
date but fails to pay any late fee, inter-
est or principal at the close of the 90-
day non-delinquency period and subse-
quent automatic grace period, if such a
grace period is available, will be de-
clared in default, its license will auto-
matically cancel, and will be subject to
debt collection procedures.

(g) The Commission may establish
different upfront payment require-
ments for categories of designated en-
tities in competitive bidding rules of
particular auctionable services.

(h) The Commission may offer des-
ignated entities a combination of the
available preferences or additional
preferences.

(i) Designated entities must describe
on their long-form applications how
they satisfy the requirements for eligi-
bility for designated entity status, and
must list and summarize on their long-
form applications all agreements that
effect designated entity status, such as
partnership agreements, shareholder
agreements, management agreements
and other agreements, including oral
agreements, which establish that the
designated entity will have both de
facto and de jure control of the entity.
Such information must be maintained
at the licensees’ facilities or by their
designated agents for the term of the
license in order to enable the Commis-
sion to audit designated entity eligi-
bility on an ongoing basis.

(j) The Commission may, on a serv-
ice-specific basis, permit consortia,

VerDate 29<OCT>99 14:29 Nov 08, 1999 Jkt 183184 PO 00000 Frm 00345 Fmt 8010 Sfmt 8010 Y:\SGML\183184T.XXX pfrm02 PsN: 183184T



346

47 CFR Ch. I (10–1–99 Edition)§ 1.2111

each member of which individually
meets the eligibility requirements, to
qualify for any designated entity provi-
sions.

(k) The Commission may, on a serv-
ice-specific basis, permit publicly-trad-
ed companies that are owned by mem-
bers of minority groups or women to
qualify for any designated entity provi-
sions.

(l) Audits. (1) Applicants and licens-
ees claiming eligibility under this sec-
tion shall be subject to audits by the
Commission, using in-house and con-
tract resources. Selection for audit
may be random, on information, or on
the basis of other factors.

(2) Consent to such audits is part of
the certification included in the short-
form application (FCC Form 175). Such
consent shall include consent to the
audit of the applicant’s or licensee’s
books, documents and other material
(including accounting procedures and
practices) regardless of form or type,
sufficient to confirm that such appli-
cant’s or licensee’s representations are,
and remain, accurate. Such consent
shall include inspection at all reason-
able times of the facilities, or parts
thereof, engaged in providing and
transacting business, or keeping
records regarding FCC-licensed service
and shall also include consent to the
interview of principals, employees, cus-
tomers and suppliers of the applicant
or licensee.

(m) Gross revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, be-
fore any deductions are made for costs
of doing business (e.g., cost of goods
sold), as evidenced by audited financial
statements for the relevant number of
most recently completed calendar
years or, if audited financial state-
ments were not prepared on a calendar-
year basis, for the most recently com-
pleted fiscal years preceding the filing
of the applicant’s short-form (FCC
Form 175). If an entity was not in exist-
ence for all or part of the relevant pe-
riod, gross revenues shall be evidenced
by the audited financial statements of
the entity’s predecessor-in-interest or,
if there is no identifiable predecessor-
in-interest, unaudited financial state-
ments certified by the applicant as ac-
curate. When an applicant does not

otherwise use audited financial state-
ments, its gross revenues may be cer-
tified by its chief financial officer or
its equivalent and must be prepared in
accordance with Generally Accepted
Accounting Principles.

[63 FR 2343, Jan. 15, 1998; 63 FR 12659, Mar. 16,
1998, as amended at 63 FR 17122, Apr. 8, 1998]

§ 1.2111 Assignment or transfer of con-
trol: unjust enrichment.

(a) Reporting requirement. An appli-
cant seeking approval for a transfer of
control or assignment (otherwise per-
mitted under the Commission’s Rules)
of a license within three years of re-
ceiving a new license through a com-
petitive bidding procedure must, to-
gether with its application for transfer
of control or assignment, file with the
Commission’s statement indicating
that its license was obtained through
competitive bidding. Such applicant
must also file with the Commission the
associated contracts for sale, option
agreements, management agreements,
or other documents disclosing the local
consideration that the applicant would
receive in return for the transfer or as-
signment of its license (see § 1.948 of
this chapter). This information should
include not only a monetary purchase
price, but also any future, contingent,
in-kind, or other consideration (e.g.,
management or consulting contracts
either with or without an option to
purchase; below market financing).

(b) Unjust enrichment payment: set-
aside. As specified in this paragraph an
applicant seeking approval for a trans-
fer of control or assignment (otherwise
permitted under the Commission’s
Rules) of a license acquired by the
transferor or assignor pursuant to a
set-aside for eligible designated enti-
ties under § 1.2110(c), or who proposes to
take any other action relating to own-
ership or control that will result in
loss of status as an eligible designated
entity, must seek Commission approval
and may be required to make an unjust
enrichment payment (Payment) to the
Commission by cashier’s check or wire
transfer before consent will be granted.
The Payment will be based upon a
schedule that will take account of the
term of the license, any applicable con-
struction benchmarks, and the esti-
mated value of the set-aside benefit,
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which will be calculated as the dif-
ference between the amount paid by
the designated entity for the license
and the value of comparable non-set-
aside license in the free market at the
time of the auction. The Commission
will establish the amount of the Pay-
ment and the burden will be on the ap-
plicants to disprove this amount. No
payment will be required if:

(1) The license is transferred or as-
signed more than five years after its
initial issuance, unless otherwise speci-
fied; or

(2) The proposed transferee or as-
signee is an eligible designated entity
under § 1.2110(c) or the service-specific
competitive bidding rules of the par-
ticular service, and so certifies.

(c) Unjust enrichment payment: install-
ment financing. (1) If a licensee that uti-
lizes installment financing under this
section seeks to assign or transfer con-
trol of its license to an entity not
meeting the eligibility standards for
installment payments, the licensee
must make full payment of the remain-
ing unpaid principal and any unpaid in-
terest accrued through the date of as-
signment or transfer as a condition of
approval.

(2) If a licensee that utilizes install-
ment financing under this section
seeks to make any change in ownership
structure that would result in the li-
censee losing eligibility for installment
payments, the licensee shall first seek
Commission approval and must make
full payment of the remaining unpaid
principal and any unpaid interest ac-
crued through the date of such change
as a condition of approval. A licensee’s
(or other attributable entity’s) in-
creased gross revenues or increased
total assets due to nonattributable eq-
uity investments, debt financing, rev-
enue from operations or other invest-
ments, business development or ex-
panded service shall not be considered
to result in the licensee losing eligi-
bility for installment payments.

(3) If a licensee seeks to make any
change in ownership that would result
in the licensee qualifying for a less fa-
vorable installment plan under this
section, the licensee shall seek Com-
mission approval and must adjust its
payment plan to reflect its new eligi-
bility status. A licensee may not

switch its payment plan to a more fa-
vorable plan.

(d) Unjust enrichment payment: bidding
credits. (1) A licensee that utilizes a
bidding credit, and that during the ini-
tial term seeks to assign or transfer
control of a license to an entity that
does not meet the eligibility criteria
for a bidding credit, will be required to
reimburse the U.S. Government for the
amount of the bidding credit, plus in-
terest based on the rate for ten year
U.S. Treasury obligations applicable on
the date the license was granted, as a
condition of Commission approval of
the assignment or transfer. If, within
the initial term of the license, a li-
censee that utilizes a bidding credit
seeks to assign or transfer control of a
license to an entity that is eligible for
a lower bidding credit, the difference
between the bidding credit obtained by
the assigning party and the bidding
credit for which the acquiring party
would qualify, plus interest based on
the rate for ten year U.S. treasury obli-
gations applicable on the date the li-
cense is granted, must be paid to the
U.S. Government as a condition of
Commission approval of the assign-
ment or transfer. If, within the initial
term of the license, a licensee that uti-
lizes a bidding credit seeks to make
any ownership change that would re-
sult in the licensee losing eligibility
for a bidding credit (or qualifying for a
lower bidding credit), the amount of
the bidding credit (or the difference be-
tween the bidding credit originally ob-
tained and the bidding credit for which
the restructured licensee would qual-
ify), plus interest based on the rate for
ten year U.S. treasury obligations ap-
plicable on the date the license is
granted, must be paid to the U.S. Gov-
ernment as a condition of Commission
approval of the assignment or transfer.

(2) Payment schedule. (i) The amount
of payments made pursuant to para-
graph (d)(1) of this section will be re-
duced over time as follows:

(A) A transfer in the first two years
of the license term will result in a for-
feiture of 100 percent of the value of
the bidding credit (or in the case of
very small businesses transferring to
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small businesses, 100 percent of the dif-
ference between the bidding credit re-
ceived by the former and the bidding
credit for which the latter is eligible);

(B) A transfer in year 3 of the license
term will result in a forfeiture of 75
percent of the value of the bidding
credit;

(C) A transfer in year 4 of the license
term will result in a forfeiture of 50
percent of the value of the bidding
credit;

(D) A transfer in year 5 of the license
term will result in a forfeiture of 25
percent of the value of the bidding
credit; and

(E) for a transfer in year 6 or there-
after, there will be no payment.

(ii) These payments will have to be
paid to the United States Treasury as a
condition of approval of the assign-
ment, transfer, or ownership change.

(e) Unjust enrichment: partitioning and
disaggregation—(1) Installment payments.
Licensees making installment pay-
ments, that partition their licenses or
disaggregate their spectrum to entities
not meeting the eligibility standards
for installment payments, will be sub-
ject to the provisions concerning un-
just enrichment as set forth in this sec-
tion.

(2) Bidding credits. Licensees that re-
ceived a bidding credit that partition
their licenses or disaggregate their
spectrum to entities not meeting the
eligibility standards for such a bidding
credit, will be subject to the provisions
concerning unjust enrichment as set
forth in this section.

(3) Apportioning unjust enrichment
payments. Unjust enrichment payments
for partitioned license areas shall be
calculated based upon the ratio of the
population of the partitioned license
area to the overall population of the li-
cense area and by utilizing the most re-
cent census data. Unjust enrichment
payments for disaggregated spectrum
shall be calculated based upon the
ratio of the amount of spectrum
disaggregated to the amount of spec-
trum held by the licensee.

[59 FR 44293, Aug. 26, 1994, as amended at 63
FR 2346, Jan. 15, 1998; 63 FR 68942, Dec. 14,
1998]

§ 1.2112 Ownership disclosure require-
ments for short- and long-form ap-
plications.

(a) Each application for a license or
authorization or for consent to assign
or transfer control of a license or au-
thorization shall disclose fully the real
party or parties in interest and must
include in an exhibit the following in-
formation:

(1) A list of any FCC-regulated busi-
ness 10 percent or more of whose stock,
warrants, options or debt securities are
owned by the applicant or an officer,
director, attributable stockholder or
key management personnel of the ap-
plicant. This list must include a de-
scription of each such business’s prin-
cipal business and a description of each
such business’s relationship to the ap-
plicant;

(2) A list of any party holding a 10
percent or greater interest in the appli-
cant, including the specific amount of
the interest;

(3) A list of any party holding a 10
percent or greater interest in any enti-
ty holding or applying for any FCC-reg-
ulated business in which a 10 percent or
more interest is held by another party
which holds a 10 percent or more inter-
est in the applicant (e.g., If company A
owns 10 percent of Company B (the ap-
plicant) and 10 percent of Company C
then Companies A and C must be listed
on Company B’s application;

(4) A list of the names, addresses, and
citizenship of any party holding 10 per-
cent or more of each class of stock,
warrants, options or debt securities to-
gether with the amount and percentage
held;

(5) A list of the names, addresses, and
citizenship of all controlling interests
of the applicants, as set forth in
§ 1.2110;

(6) In the case of a general partner-
ships, the name, address and citizen-
ship of each partner, and the share or
interest participation in the partner-
ship;

(7) In the case of a limited partner-
ships, the name, address and citizen-
ship of each limited partner whose in-
terest in the applicant is equal to or
greater than 10 percent (as calculated
according to the percentage of equity
paid in and the percentage of distribu-
tion of profits and losses);
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(8) In the case of a limited liability
corporation, the name, address and
citizenship of each of its members; and

(9) A list of all parties holding indi-
rect ownership interests in the appli-
cant, as determined by successive mul-
tiplication of the ownership percent-
ages for each link in the vertical own-
ership chain, that equals 10 percent or
more of the applicant, except that if
the ownership percentage for an inter-
est in any link in the chain exceeds 50
percent or represents actual control, it
shall be treated and reported as if it
were a 100 percent interest.

(b) In addition to the information re-
quired under paragraph (a) of this sec-
tion, each applicant for a license or au-
thorization claiming status as a small
business shall, as an exhibit to its long-
form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with § 1.2110, for each of
the following: the applicant and its af-
filiates, the applicant’s attributable in-
vestors, affiliates of its attributable in-
vestors, and, if a consortium of small
businesses, the members comprising
the consortium;

(2) List and summarize all agree-
ments or instruments (with appro-
priate references to specific provisions
in the text of such agreements and in-
struments) that support the applicant’s
eligibility as a small business under
the applicable designated entity provi-
sions, including the establishment of de
facto and de jure control; such agree-
ments and instruments include articles
of incorporation and bylaws, share-
holder agreements, voting or other
trust agreements, franchise agree-
ments, and any other relevant agree-
ments (including letters of intent), oral
or written; and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
to hire and fire employees and to ap-
point members to boards of directors or
management committees.

[63 FR 2347, Jan. 15, 1998]

§ 1.2113 Construction prior to grant of
application.

Subject to the provisions of this sec-
tion, applicants for licenses awarded by

competitive bidding may construct fa-
cilities to provide service prior to
grant of their applications, but must
not operate such facilities until the
FCC grants an authorization. If the
conditions stated in this section are
not met, applicants must not begin to
construct facilities for licenses subject
to competitive bidding.

(a) When applicants may begin con-
struction. An applicant may begin con-
struction of a facility upon release of
the Public Notice listing the post-auc-
tion long-form application for that fa-
cility as acceptable for filing.

(b) Notification to stop. If the FCC for
any reason determines that construc-
tion should not be started or should be
stopped while an application is pend-
ing, and so notifies the applicant, oral-
ly (followed by written confirmation)
or in writing, the applicant must not
begin construction or, if construction
has begun, must stop construction im-
mediately.

(c) Assumption of risk. Applicants that
begin construction pursuant to this
section before receiving an authoriza-
tion do so at their own risk and have
no recourse against the United States
for any losses resulting from:

(1) Applications that are not granted;
(2) Errors or delays in issuing public

notices;
(3) Having to alter, relocate or dis-

mantle the facility; or
(4) Incurring whatever costs may be

necessary to bring the facility into
compliance with applicable laws, or
FCC rules and orders.

(d) Conditions. Except as indicated,
all pre-grant construction is subject to
the following conditions:

(1) The application does not include a
request for a waiver of one or more
FCC rules;

(2) For any construction or alter-
ation that would exceed the require-
ments of § 17.7 of this chapter, the li-
censee has notified the appropriate Re-
gional Office of the Federal Aviation
Administration (FAA Form 7460–1),
filed a request for antenna height
clearance and obstruction marking and
lighting specifications (FCC Form 854)
with the FCC, PRB, Support Services
Branch, Gettysburg, PA 17325;

(3) The applicant has indicated in the
application that the proposed facility
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would not have a significant environ-
mental effect, in accordance with
§§ 1.1301 through 1.1319;

(4) Under applicable international
agreements and rules in this part, indi-
vidual coordination of the proposed
channel assignment(s) with a foreign
administration is not required; and

(5) Any service-specific restrictions
not listed herein.

[63 FR 2348, Jan. 15, 1998]

Subpart R—Implementation of
Section 4(g)(3) of the Com-
munications Act: Procedures
Governing Acceptance of
Unconditional Gifts, Donations
and Bequests

SOURCE: 59 FR 38128, July 27, 1994, unless
otherwise noted.

§ 1.3000 Purpose and scope.
The purpose of this subpart is to im-

plement the Telecommunications Au-
thorization Act of 1992 which amended
the Communications Act by creating
section 4(g)(3), 47 U.S.C. 154(g)(3). The
provisions of this subpart shall apply
to gifts, donations and bequests made
to the Commission itself. Travel reim-
bursement for attendance at, or par-
ticipation in, government-sponsored
meetings or events required to carry
out the Commission’s statutory or reg-
ulatory functions may also be accepted
under this subpart. The acceptance of
gifts by Commission employees, most
notably gifts of food, drink and enter-
tainment, is governed by the govern-
ment-wide standards of employee con-
duct established at 5 CFR part 2635.
Travel, subsistence and related ex-
penses for non-government-sponsored
meetings or events will continue to be
accepted pursuant to the Government
Employees Training Act, 41 U.S.C. 4111
or 31 U.S.C. 1353, and its General Serv-
ices Administration’s implementing
regulations, 41 CFR 304–1.8, as applica-
ble.

§ 1.3001 Definitions.
For purposes of this subpart:
(a) The term agency means the Fed-

eral Communications Commission.
(b) The term gift means any uncondi-

tional gift, donation or bequest of real,

personal and other property (including
voluntary and uncompensated services
as authorized under 5 U.S.C. 3109).

(c) The terms agency ethics official,
designated agency ethics official, em-
ployee, market value, person, and prohib-
ited source, have the same meaning as
found in 5 CFR 2635.102, 2635.203.

§ 1.3002 Structural rules and prohibi-
tions.

(a) General prohibitions. An employee
shall not:

(1) Directly or indirectly, solicit or
coerce the offering of a gift, donation
or bequest to the Commission from a
regulated entity or other prohibited
source; or

(2) Accept gifts of cash pursuant to
this subpart.

(b) Referral of offers to designated
agency ethics official. Any person who
seeks to offer any gift to the Commis-
sion under the provisions of this sub-
part shall make such offer to the Com-
mission’s designated agency ethics offi-
cial. In addition, any Commission em-
ployee who is contacted by a potential
donor or the representative thereof for
the purpose of discussing the possi-
bility of making a gift, donation or be-
quest to the Commission shall imme-
diately refer such person or persons to
the Commission’s designated agency
ethics official. The designated agency
ethics official shall, in consultation
with other agency ethics officials,
make a determination concerning
whether acceptance of such offers
would create a conflict of interest or
the appearance of a conflict of interest.
Agency ethics officials may also advise
potential donors and their representa-
tives of the types of equipment, prop-
erty or services that may be of use to
the Commission and the procedures for
effectuating gifts set forth in this sub-
part. The Commission may, in its dis-
cretion, afford public notice before ac-
cepting any gift under authority of this
subpart.

§ 1.3003 Mandatory factors for evalu-
ating conflicts of interest.

No gift shall be accepted under this
subpart unless a determination is made
that its acceptance would not create a
conflict of interest or the appearance
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