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Subpart 45.1—General
45.101 Definitions.

(a) Contractor-acquired property, as
used in this part, means property ac-
quired or otherwise provided by the
contractor for performing a contract
and to which the Government has title.

Government-furnished property, as
used in this part, means property in
the possession of, or directly acquired
by, the Government and subsequently
made available to the contractor.

Government property means all prop-
erty owned by or leased to the Govern-
ment or acquired by the Government
under the terms of the contract. It in-
cludes both Government-furnished
property and contractor-acquired prop-
erty as defined in this section.

Plant equipment, as used in this part,
means personal property of a capital
nature (including equipment, machine
tools, test equipment, furniture, vehi-
cles, and accessory and auxiliary
items) for use in manufacturing sup-
plies, in performing services, or for any
administrative or general plant pur-
pose. It does not include special tooling
or special test equipment.

Property, as used in this part, means
all property, both real and personal. It
includes facilities, material, special
tooling, special test equipment, and
agency-peculiar property.

Real property, as used in this part,
means land and rights in land, ground
improvements, utility distribution sys-
tems, and buildings and other struc-
tures. It does not include foundations
and other work necessary for installing
special tooling, special test equipment,
or plant equipment.

Special test equipment, as used in this
part, means either single or multipur-
pose integrated test units engineered,
designed, fabricated, or modified to ac-
complish special purpose testing in
performing a contract. It consists of
items or assemblies of equipment, in-
cluding standard or general purpose
items or components, that are inter-
connected and interdependent so as to
become a new functional entity for spe-
cial testing purposes. It does not in-
clude material, special tooling, facili-
ties (except foundations and similar
improvements necessary for installing
special test equipment), and plant

equipment items used for general plant
testing purposes.

Special tooling, as used in this part,
means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, other equipment
and manufacturing aids, all compo-
nents of these items, and replacement
of these items, which are of such a spe-
cialized nature that without substan-
tial modification or alteration their
use is limited to the development or
production of particular supplies or
parts thereof or to the performance of
particular services. It does not include
material, special test equipment, fa-
cilities (except foundations and similar
improvements necessary for installing
special tooling), general or special ma-
chine tools, or similar capital items.

(b) Additional definitions also apply-
ing throughout this part appear in
those subparts where the terms are
most frequently used.

[48 FR 42392, Sept. 19, 1983, as amended at 51
FR 19716, May 30, 1986; 51 FR 33270, Sept. 19,
1986; 53 FR 27468, July 20, 1988]

45.102 Policy.

Contractors are ordinarily required
to furnish all property necessary to
perform Government contracts. How-
ever, if contractors possess Govern-
ment property, agencies shall—

(a) Eliminate to the maximum prac-
tical extent any competitive advantage
that might arise from using such prop-
erty;

(b) Require contractors to use Gov-
ernment property to the maximum
practical extent in performing Govern-
ment contracts;

(c) Permit the property to be used
only when authorized;

(d) Charge appropriate rentals when
the property is authorized for use on
other than a rent-free basis;

(e) Require contractors to be respon-
sible and accountable for, and keep the
Government’s official records of Gov-
ernment property in their possession or
control (but see 45.105);

(f) Require contractors to review and
provide justification for retaining Gov-
ernment property not currently in use;
and

(g) Ensure maximum practical re-
utilization of contractor inventory (see
45.601) within the Government.
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45.103 Responsibility and liability for
Government property.

(a) Contractors are responsible and
liable for Government property in their
possession, unless otherwise provided
by the contract.

(b) Generally, Government contracts
do not hold contractors liable for loss
of or damage to Government property
when the property is provided under—

(1) Negotiated fixed-price contracts
for which the contract price is not
based upon an exception at 15.403–1;

(2) Cost-reimbursement contracts;
(3) Facilities contracts; or
(4) Negotiated or sealed bid service

contracts performed on a Government
installation where the contracting offi-
cer determines that the contractor has
little direct control over the Govern-
ment property because it is located on
a Government installation and is sub-
ject to accessibility by personnel other
than the contractor’s employees and
that by placing the risk on the con-
tractor, the cost of the contract would
be substantially increased.

(c) When justified by the cir-
cumstances, the contract may require
the contractor to assume greater li-
ability for loss of or damage to Govern-
ment property than that contemplated
by the Government property clauses or
the clause at 52.245–8, Liability for the
Facilities. For example, this may be
the case when the contractor is using
Government property primarily for
commercial work rather than Govern-
ment work.

(d) If the Government provides Gov-
ernment property directly to a subcon-
tractor, the terms of paragraph (b)
above shall apply to the subcontractor.

(e) Subcontractors are liable for loss
of or damage to Government property
furnished through a prime contractor.
However, if the prime contract is of a
type listed in subparagraph (b)(1) or (2)
above, the prime contractor may, after
obtaining the contracting officer’s con-
sent, reduce the subcontractor’s liabil-
ity by including in the subcontract a
clause similar to paragraph (g), Lim-
ited risk of loss, as provided in Alter-
nate I of the clause at 52.245–2, Govern-
ment Property (Fixed-Price Contracts),
(for fixed-price contracts) or similar to
the same paragraph of the clause at
52.245–5, Government Property (Cost-

Reimbursement, Time-and-Material, or
Labor-Hour Contracts) (for cost-reim-
bursement contracts). Before con-
senting to a clause that reduces the
subcontractor’s liability, the con-
tracting officer should ensure that the
Government’s interests are sufficiently
protected.

(f) A prime contractor that provides
Government property to a subcon-
tractor shall not be relieved of any re-
sponsibility to the Government that
the prime contractor may have under
the terms of the prime contract.

[48 FR 42392, Sept. 19, 1983, as amended at 53
FR 663, Jan. 11, 1988; 60 FR 48218, Sept. 18,
1995; 62 FR 51271, Sept. 30, 1997]

45.104 Review and correction of con-
tractors’ property control systems.

(a) The review and approval of a con-
tractor’s property control system shall
be accomplished by the agency respon-
sible for contract administration at a
contractor’s plant or installation. The
review and approval of a contractor’s
property control system by one agency
shall be binding on all other depart-
ments and agencies based on inter-
agency agreements.

(b) The contracting officer or the rep-
resentative assigned the responsibility
as property administrator shall review
contractors’ property control systems
to assure compliance with the Govern-
ment property clauses of the contract.

(c) The property administrator shall
notify the contractor in writing when
its property control system does not
comply with subpart 45.5 or other con-
tract requirements and shall request
prompt correction of deficiencies. If
the contractor does not correct the de-
ficiencies within a reasonable period,
the property administrator shall re-
quest action by the contracting officer
administering the contract. The con-
tracting officer shall—

(1) Notify the contractor in writing
of any required corrections and estab-
lish a schedule for completion of ac-
tions;

(2) Caution the contractor that fail-
ure to take the required corrective ac-
tions within the time specified will re-
sult in withholding or withdrawing sys-
tem approval; and
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(3) Advise the contractor that its li-
ability for loss of or damage to Govern-
ment property may increase if approval
is withheld or withdrawn.

45.105 Records of Government prop-
erty.

(a) Contractor records of Government
property established and maintained
under the terms of the contract are the
Government’s official Government
property records. Duplicate official
records shall not be furnished to or
maintained by Government personnel,
except as provided in paragraph (b)
below.

(b) Contracts may provide for the
contracting office to maintain the Gov-
ernment’s official Government prop-
erty records when the contracting of-
fice retains contract administration
and Government property is furnished
to a contractor—(1) for repair or serv-
icing and return to the shipping orga-
nization, (2) for use on a Government
installation, (3) under a local support
service contract, (4) under a contract
with a short performance period, or (5)
when otherwise determined by the con-
tracting officer to be in the Govern-
ment’s interest.

[48 FR 42392, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 57 FR 60588, Dec. 21,
1992]

45.106 Government property clauses.

This section prescribes the principal
Government property clauses. Other
clauses pertaining to Government
property are prescribed in subpart 45.3.

(a) The contracting officer shall in-
sert the clause at 52.245–1, Property
Records, in solicitations and contracts
when the conditions in 45.105(b) exist
and the Government maintains the
Government’s official Government
property records.

(b)(1) The contracting officer shall
insert the clause at 52.245–2, Govern-
ment Property (Fixed-Price Contracts),
in solicitations and contracts when a
fixed-price contract is contemplated,
except as provided in paragraphs (d)
and (e) below.

(2) If the contract is—
(i) A negotiated fixed-price contract

for which prices are not based on an ex-
ception at 15.403–1; or

(ii) A fixed-price service contract
which is performed primarily on a Gov-
ernment installation, provided the con-
tracting officer determines it to be in
the best interest of the Government
(see 45.103(b)(4)), the contracting officer
shall use the clause with its Alternate
I.

(3) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education
or at nonprofit organizations whose
primary purpose is the conduct of sci-
entific research (see 35.014), the con-
tracting officer shall use the clause
with its Alternate II.

(c) The contracting officer shall in-
sert the clause at 52.245–3, Identifica-
tion of Government-Furnished Prop-
erty, in addition to the clause at 52.245–
2, Government Property (Fixed-Price
Contracts), in solicitations and con-
tracts when a fixed-price construction
contract is contemplated under which
the Government is to furnish Govern-
ment property f.o.b. railroad cars at a
specified destination or f.o.b. truck at
the project site. The contract Schedule
shall specify the point of delivery and
may include special terms and condi-
tions covering installation, preparation
for operation, or equipment testing by
the Government or by another con-
tractor.

(d) The contracting officer may in-
sert the clause at 52.245–4, Government-
Furnished Property (Short Form), in
solicitations and contracts when a
fixed-price, time-and-material, or
labor-hour contract is contemplated
and the acquisition cost of all Govern-
ment-furnished property to be involved
in the contract is $100,000 or less; un-
less a contract with an educational or
nonprofit organization is con-
templated.

(e) When the cost of the item to be
repaired does not exceed the simplified
acquisition threshold, purchase orders
for property repair need not include a
Government property clause.

(f)(1) The contracting officer shall in-
sert the clause at 52.245–5, Government
Property (Cost-Reimbursement, Time-
and-Material, or Labor-Hour Con-
tracts), in solicitations and contracts
when a cost-reimbursement, time-and-
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material, or labor-hour contract is con-
templated, except as provided in para-
graph (d) above.

(2) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education
or at nonprofit organizations whose
primary purpose is the conduct of sci-
entific research (see 35.014), the con-
tracting officer shall use the clause
with its Alternate I.

(g) The contracting officer shall in-
sert the clause at 52.245–6, Liability for
Government Property (Demolition
Services), in addition to the clauses
prescribed at 37.304, in solicitations and
contracts for dismantling, demolition,
or removal of improvements.

[48 FR 42392, Sept. 19, 1983, as amended at 53
FR 663, Jan. 11, 1988; 57 FR 60588, Dec. 21,
1992; 60 FR 34760, July 3, 1995; 60 FR 48218,
Sept. 18, 1995; 61 FR 39190, July 26, 1996; 62 FR
51271, Sept. 30, 1997]

Subpart 45.2—Competitive
Advantage

45.201 General.
(a) The contracting officer shall, to

the maximum practical extent, elimi-
nate competitive advantage accruing
to a contractor possessing Government
production and research property (see
45.301). This is done by (1) adjusting the
offers of those contractors by applying,
for evaluation purposes only, a rental
equivalent evaluation factor or, (2)
when adjusting offers is not practical,
by charging the contractor rent for
using the property. Applying a rental
equivalent factor is not appropriate in
awarding negotiated contracts when
the contracting officer determines that
using the factor would not affect the
choice of contractors.

(b) In evaluating offers, the con-
tracting officer shall also consider any
costs or savings to the Government re-
lated to providing such property, re-
gardless of any competitive advantage
that may result (see 45.202–3).

45.202 Evaluation procedures.

45.202–1 Rental equivalents.
If a rental equivalent evaluation fac-

tor is used, it shall be equal to the rent
allocable to the proposed contract that
would otherwise have been charged for

the property, as computed in accord-
ance with the clause at 52.245–9, Use
and Charges. (See 45.205(b) for solicita-
tion requirements.)

45.202–2 Rent.
If using a rental equivalent evalua-

tion factor is not practical, and the
competitive advantage is to be elimi-
nated by charging rent, any offeror or
subcontractor may use Government
production and research property after
obtaining the written approval of the
contacting officer having cognizance of
the property. Rent shall be charged in
accordance with 45.403.

45.202–3 Other costs and savings.
(a) If furnishing Government produc-

tion and research property will result
in direct measurable costs that the
Government must bear, additional fac-
tors shall be considered in evaluating
bids or proposals. These factors shall
be specified in the solicitation either
as dollar amounts or as formulas and
shall be limited to the cost of—

(1) Reactivation from storage;
(2) Rehabilitation and conversion;

and
(3) Making the property available on

an f.o.b. basis.
(b) If, under the terms of the solicita-

tion, the contractor will bear the
transportation cost of furnishing Gov-
ernment production and research prop-
erty or the cost of making it suitable
for use (such as when property is of-
fered on an as is basis (see 45.308)), no
additional evaluation factors related to
those costs shall be used.

(c) If using Government production
and research property will result in
measurable savings to the Government,
the dollar amount of these savings
shall be specified in the solicitation
and used in evaluating offers. Examples
of such savings include—

(1) Savings occurring as a direct re-
sult of activating tools being main-
tained in idle status at known cost to
the Government; and

(2) Avoiding the costs of deactivating
and placing tools in layaway or storage
or of maintaining them in an idle
state, if the prospective costs are
known. For these costs to be included
in the evaluation, firm decisions must
have been made that the tools will be
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