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be authorized under the contract un-
less such use is approved in writing by
the contracting officer cognizant of the
property, and either rent calculated in
accordance with the clause at 52.245–9,
Use and Charges, is charged, or the
contract price is reduced by an equiva-
lent amount. (See 45.203 for postaward
requests for special tooling and special
test equipment and 45.204(c) for solici-
tation requirements for special tooling
and special test equipment with resid-
ual value.)

Subpart 45.3—Providing Govern-
ment Property to Contractors

45.300 Scope of subpart.
This subpart prescribes policies and

procedures for providing Government
property to contractors.

45.301 Definitions.
Agency-peculiar property, as used in

this subpart, means Government-owned
personal property that is peculiar to
the mission of one agency (e.g., mili-
tary or space property). It excludes
Government material, special test
equipment, special tooling, and facili-
ties.

Facilities, as used in this subpart and
when used in other than a facilities
contract, means property used for pro-
duction, maintenance, research, devel-
opment, or testing. It includes plant
equipment and real property (see
45.101). It does not include material,
special test equipment, special tooling,
or agency-peculiar property.

Facilities contract, as used in this sub-
part, means a contract under which
Government facilities are provided to a
contractor or subcontractor by the
Government for use in connection with
performing one or more related con-
tracts for supplies or services. It is
used occasionally to provide special
tooling or special test equipment. Fa-
cilities contracts may take any of the
following forms:

(a) A facilities acquisition contract
providing for the acquisition, construc-
tion, and installation of facilities.

(b) A facilities use contract providing
for the use, maintenance, account-
ability, and disposition of facilities.

(c) A consolidated facilities contract,
which is a combination of a facilities

acquisition and a facilities use con-
tract.

Government production and research
property, as used in this subpart, means
Government-owned facilities, Govern-
ment-owned special test equipment,
and special tooling to which the Gov-
ernment has title or the right to ac-
quire title.

Material, as used in this subpart,
means property that may be incor-
porated into or attached to a deliver-
able end item or that may be consumed
or expended in performing a contract.
It includes assemblies, components,
parts, raw and processed materials, and
small tools and supplies that may be
consumed in normal use in performing
a contract.

Nonprofit organization, as used in this
subpart, means any corporation, foun-
dation, trust, or institution operated
for scientific, educational, or medical
purposes, not organized for profit, and
no part of the net earnings of which in-
ures to the benefit of any private
shareholder or individual.

Nonseverable, as used in this subpart,
when related to Government produc-
tion and research property, means
property that cannot be removed after
erection or installation without sub-
stantial loss of value or damage to the
property or to the premises where in-
stalled.

[48 FR 42392, Sept. 19, 1983, as amended at 57
FR 60589, Dec. 21, 1992

45.302 Providing facilities.

45.302–1 Policy.

(a) Contractors shall furnish all fa-
cilities required for performing Gov-
ernment contracts except as provided
in this subsection. Government facili-
ties provided to contractors shall be in-
dividually identified in the solicita-
tion, if possible, and contract. Agencies
shall not furnish facilities to contrac-
tors for any purpose, including restora-
tion, replacement, or modernization,
except as follows:

(1) For use in a Government-owned,
contractor-operated plant operated on
a cost-plus-fee basis.

(2) For support of industrial pre-
paredness programs.
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(3) As components of special tooling
or special test equipment acquired or
fabricated at Government expense.

(4) When, as a result of the prospec-
tive contractor’s written statement as-
serting inability to obtain facilities,
the agency head or designeee issues a
Determination and Finding (see sub-
part 1.7) that the contract cannot be
fulfilled by any other practical means
or that it is in the public interest to
provide the facilities.

(i) If the contractor’s inability to
provide facilities is due to insufficient
lead time, the Government may pro-
vide existing facilities until the con-
tractor’s facilities can be installed.

(ii) Mere assertion by a contractor
that it is unable to provide facilities is
not, in itself, sufficient to justify ap-
proval. Appropriate Government offi-
cials must determine that providing
Government facilities is justified.

(iii) The determination shall include
findings that private financing of the
facilities was sought but not available
or that private financing was deter-
mined not advantageous to the Govern-
ment. The determination shall also
state that the contract cannot be ac-
complished without Government facili-
ties being provided.

(iv) The original determination shall
be included in the contract file.

(v) No determination is required
when the facilities are provided as
components of special tooling or spe-
cial test equipment acquired or fab-
ricated at Government expense.

(5) As otherwise authorized by law or
regulation.

(b) Agencies shall not—
(1) Furnish new facilities to contrac-

tors unless existing Government-owned
facilities are either inadequate or can-
not be economically furnished;

(2) Use research and development
funds to provide contractors with new
construction or improvements of gen-
eral utility, unless authorized by law;
or

(3) Provide facilities to contractors
solely for non-Government use, unless
authorized by law.

(c) Competitive solicitations shall
not include an offer by the Government
to provide new facilities, nor shall so-
licitations offer to furnish existing
Government facilities that must be

moved into a contractor’s plant, unless
adequate price competition cannot be
otherwise obtained. Such solicitations
shall require contractors to identify
the Government-owned facilities de-
sired to be moved into their plants.

(d) Government facilities with a unit
cost of less than $10,000 shall not be
provided to contractors unless—

(1) The contractor is a nonprofit in-
stitution of higher education or other
nonprofit organization whose primary
purpose is the conduct of scientific re-
search;

(2) A contractor is operating a Gov-
ernment-owned plant on a cost-plus-fee
basis;

(3) A contractor is performing on a
Government establishment or installa-
tion;

(4) A contractor is performing under
a contract specifying that it may ac-
quire or fabricate special tooling, spe-
cial test equipment, and components
thereof subsequent to obtaining the ap-
proval of the contracting officer; or

(5) The facilities are unavailable
from other than Government sources.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989]

45.302–2 Facilities contracts.
(a) Facilities shall be provided to a

contractor or subcontractor only under
a facilities contract using the appro-
priate clauses required by 45.302–6, ex-
cept as provided in 45.302–3.

(b) All facilities provided by a con-
tracting activity for use by a con-
tractor at any one plant or general lo-
cation shall be governed by a single fa-
cilities contract, unless the con-
tracting officer determines this to be
impractical. Each agency should con-
solidate, to the maximum practical ex-
tent, its facility contracts covering
specific contractor locations.

(c) No fee shall be allowed under a fa-
cilities contract. Profit or fee (plus or
minus) shall be considered in awarding
any related supply or service contract,
consistent with the profit guidelines of
15.404–4.

(d) Special tooling and special test
equipment will normally be provided to
a contractor under a supply contract,
but may be provided under a facilities
contract when administratively desir-
able.
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(e) Agencies shall ensure that facility
projects involving real property trans-
actions comply with applicable laws
(e.g., 10 U.S.C. 2676 and 41 U.S.C. 12 and
14).

[48 FR 42392, Sept. 19, 1983, as amended at 62
FR 51271, Sept. 30, 1997]

45.302–3 Other contracts.
(a) Facilities may be provided to a

contractor under a contract other than
a facilities contract when one of the
following exceptions applies:

(1) The actual or estimated cumu-
lative acquisition cost of the facilities
provided by the contracting activity to
the contractor at one plant or general
location does not exceed $1,000,000;

(2) The number of items of plant
equipment provided is ten or fewer;

(3) The contract performance period
is twelve months or less;

(4) The contract is for construction;
(5) The contract is for services and

the facilities are to be used in connec-
tion with the operation of a Govern-
ment-owned plant or installation; or

(6) The contract is for work within an
establishment or installation operated
by the Government.

(b) When a facilities contract is not
used, the Government’s interest shall
normally be protected by using the ap-
propriate Government property clause
or, in the case of subparagraph (a)(5) of
this subsection, by appropriate por-
tions of the facilities clauses.

(c) No profit or fee shall be allowed
on the cost of the facilities when pur-
chased for the account of the Govern-
ment under other than a facilities con-
tract. General purpose components of
special tooling or special test equip-
ment are not facilities.

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 57 FR 60588, 60589, Dec.
21, 1992]

45.302–4 Contractor use of Govern-
ment-owned and -operated test fa-
cilities.

(a) Agencies may authorize onsite
use by contractors of existing Govern-
ment-owned and -operated test facili-
ties in connection with Government
contracts only when—

(1) No adequate commercial test ca-
pability is available;

(2) Substantial cost savings will re-
sult from using the Government-owned
test facilities; or

(3) Otherwise authorized by law.
(b) When such use is authorized, the

contracting officer shall obtain ade-
quate consideration comparable to
commercial rates.

45.302–5 Standby or layaway require-
ments.

A facilities contract may include re-
quirements for maintenance and stor-
age of Government production and re-
search property in standby or layaway
status. The contract shall include ap-
propriate specifications for the care
and maintenance of the property. If the
Government is required to pay the con-
tractor for maintenance and storage,
the contract shall define what con-
stitutes standby or layaway and speci-
fy when payments will begin and end.
The contract may provide for reim-
bursing the contractor for any State or
local property tax it is required to pay
because of its possession of or interest
in such property (see 31.205–41).

45.302–6 Required Government prop-
erty clauses for facilities contracts.

(a) The contracting officer shall in-
sert the clause at 52.245–7, Government
Property (Consolidated Facilities), in
solicitations and contracts when a con-
solidated facilities contract is con-
templated (see 45.301).

(b) The contracting officer shall in-
sert the clause at 52.245–8, Liability for
the Facilities, in solicitations and con-
tracts when a consolidated facilities
contract, a facilities acquisition con-
tract, or a facilities use contract is
contemplated (see 45.301).

(c) The contracting officer shall in-
sert the clause at 52.245–9, Use and
Charges, in solicitations and contracts
(1) when a consolidated facilities con-
tract or a facilities use contract (see
45.301) or (2) when a fixed-price con-
tract is contemplated, and Government
production and research property is
provided other than on a rent-free
basis.

(d) The contracting officer shall in-
sert the clause at 52.245–10, Govern-
ment Property (Facilities Acquisition),
in solicitations and contracts when a
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facilities acquisition contract is con-
templated (see 45.301).

(e)(1) The contracting officer shall in-
sert the clause at 52.245–11, Govern-
ment Property (Facilities Use), in so-
licitations and contracts when a facili-
ties use contract is contemplated (see
45.301).

(2) If the contract is for the conduct
of basic or applied research at non-
profit institutions of higher education,
or is awarded to a nonprofit organiza-
tion whose primary purpose is the con-
duct of scientific research (see 35.014),
the contracting officer shall use the
clause with its Alternate I.

45.302–7 Optional property-related
clauses for facilities contracts.

(a) The contracting officer may in-
sert the clause at 52.245–12, Contract
Purpose (Nonprofit Educational Insti-
tutions), in solicitations and contracts
when a facilities use contract is con-
templated and award may be made to a
nonprofit educational institution (also
see 45.302–6).

(b) The contracting officer may in-
sert the clause at 52.245–13, Account-
able Facilities (Nonprofit Educational
Institutions), in solicitations and con-
tracts when a facilities contract is con-
templated and award may be made to a
nonprofit educational institution (also
see 45.302–6).

(c) The contracting officer may in-
sert the clause at 52.245–14, Use of Gov-
ernment Facilities, in solicitations and
contracts when a facilities use contract
is contemplated and award may be
made to a nonprofit educational insti-
tution (also see 45.302–6).

(d) The contracting officer may,
under a proper delegation of authority,
insert the clause at 52.245–15, Transfer
of Title to the Facilities, in solicita-
tions and contracts when a consoli-
dated facilities contract, a facilities
acquisition contract, or a facilities use
contract is contemplated for the con-
duct of basic or applied research at
nonprofit institutions of higher edu-
cation, or at nonprofit organizations
whose primary purpose is the conduct
of scientific research (see 35.015 and
45.302–6).

(e) The contracting officer may in-
sert the clause at 52.245–16, Facilities
Equipment Modernization, in solicita-

tions and contracts when a consoli-
dated facilities contract, a facilities
acquisition contract, or a facilities use
contract is contemplated under which
the Government will provide modern-
ized or replacement facilities.

45.303 Providing material.

45.303–1 Policy.
Contractors shall ordinarily furnish

all material for performing Govern-
ment contracts. However, agencies
should provide material to a contractor
when necessary to achieve significant
economy, standardization, or expedited
production, or when it is otherwise in
the Government’s interest.

45.303–2 Procedures.
Solicitations shall specify material

that the Government will furnish in
sufficient detail (including requisi-
tioning procedures) to enable offerors
to evaluate it accurately. The con-
tracting officer shall insert the appro-
priate Government property clause pre-
scribed in 45.106, in all solicitations
when the Government will provide ma-
terial.

45.304 Providing motor vehicles.
(a) Contractors shall ordinarily fur-

nish any motor vehicles needed in per-
forming Government contracts. Agen-
cies may provide contractors with
motor vehicles only when—

(1) The number of vehicles required
for use by contractor personnel is pre-
dictable and expected to remain fairly
constant;

(2) The proposed contract will bear
the entire cost of the vehicle program;

(3) The motor vehicles will not be
used on any contract other than that
for which the vehicles were provided,
unless approved by the appropriate de-
partment or agency official;

(4) Prospective contractors do not
have or would not be expected to have
an existing and continuing capability
for providing the vehicles from their
own resources; and

(5) Substantial savings are expected.
(b) Agencies that provide contractors

with Government-owned-or-leased
motor vehicles are responsible for en-
suring that such vehicles are used only
for the performance of the contract.
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Under 41 CFR 101–38.301–1, contractors
are prohibited from using such vehicles
for home-to-work transportation con-
sistent with Pub. L. 99–550 amending 31
U.S.C. 1344. (See subpart 51.2, Con-
tractor Use of Interagency Fleet Man-
agement System (IFMS) Vehicles.)

[48 FR 42392, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990]

45.305 [Reserved]

45.306 Providing special tooling.

45.306–1 Providing existing special
tooling.

(a) The contracting officer shall offer
existing Government special tooling to
prospective contractors for use in Gov-
ernment work if it will not disrupt pro-
grams of equal or higher priority, it is
otherwise advantageous to the Govern-
ment, and use of the special tooling is
authorized under 45.402(a). (See also
45.308 and 45.309.)

(b) Contracts authorizing the fur-
nishing of existing special tooling shall
contain a description of the special
tooling, the terms and conditions of
shipment, and the terms covering the
cost of adapting and installing the
tooling.

45.306–2 Special tooling under cost-re-
imbursement contracts.

Title to special tooling under cost-re-
imbursement contracts is acquired by
the Government in all cases. The
clause used for this purpose is 52.245–5,
Government Property (Cost-Reim-
bursement, Time-and-Material, or
Labor-Hour Contracts).

[54 FR 48989, Nov. 28, 1989]

45.306–3 Special tooling under fixed-
price contracts.

(a) Criteria for acquisition. In deciding
whether or not to acquire title to spe-
cial tooling, or rights to title, under
fixed-price contracts, the contracting
officer shall consider the following fac-
tors:

(1) The current or probable future
need of the Government for the items
involved (including in-house use) and
the estimated cost of producing them if
not acquired.

(2) The estimated residual value of
the items.

(3) The administrative burden and
other expenses incident to reporting,
recordkeeping, preparation, handling
transportation, and storage.

(4) The feasibility and probable cost
of making the items available to other
offerors in the event of future acquisi-
tions.

(5) The amount offered by the con-
tractor for the right to retain the
items.

(6) The affect on future competition
and contract pricing.

(b) Decision not to acquire special tool-
ing. In contracts in which the Govern-
ment will not acquire title to special
tooling, or rights to title, special re-
quirements may be included in the
Schedule of the contract (e.g., require-
ment governing the contractor’s cap-
italization of special tooling costs).

[54 FR 48989, Nov. 28, 1989]

45.306–4 [Reserved]

45.306–5 Contract clause.

The contracting officer shall insert
the clause at 52.245–17, Special Tooling,
in solicitations and contracts when a
fixed-price contract is contemplated,
and either the contract will include
special tooling provided by the Govern-
ment or the Government will acquire
title or right to title in special tooling
to be acquired or fabricated by the con-
tractor for the Government, other than
special tooling to be delivered as an
end item under the contract. The Spe-
cial Tooling clause shall apply to all
special tooling accountable to the con-
tract.

[54 FR 48989, Nov. 28, 1989]

45.307 Providing special test equip-
ment.

45.307–1 General.

(a) Contracting officers shall offer ex-
isting Government-owned special test
equipment to contractors, consistent
with the conditions in 45.306–1(a). (See
also 45.308 and 45.309.)

(b) Contracting officers may also au-
thorize contractors to acquire special
test equipment for the Government
when it is advantageous to the Govern-
ment under the criteria in 45.306–3(a)

VerDate 29<OCT>99 09:07 Nov 16, 1999 Jkt 183189 PO 00000 Frm 00829 Fmt 8010 Sfmt 8010 Y:\SGML\183189T.XXX pfrm11 PsN: 183189T



830

48 CFR Ch. 1 (10–1–99 Edition)45.307–2

and existing special test equipment is
not available.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

45.307–2 Acquiring special test equip-
ment.

(a) When special test equipment or
components are known, the solicita-
tion (and the contract) shall separately
identify each item to be furnished by
the Government or acquired or fab-
ricated by the contractor for the Gov-
ernment. Individual items of less than
$5,000 may be grouped by category.

(b) Notice and approval. Under nego-
tiated contracts containing the clause
at 52.245–18, Special Test Equipment,
the contractor must notify the con-
tracting officer if it intends to acquire
or fabricate special test equipment.
Within 30 days of receipt of the notice,
the contracting officer shall—

(1) Review the proposed items for ne-
cessity and proper classification as spe-
cial test equipment;

(2) Screen the availability of existing
Government-owned test equipment in
accordance with agency procedures;
and

(3) Notify the contractor, approving
or disapproving the acquisition or fab-
rication and, if it is disapproved, state
whether the equipment will be fur-
nished by the Government.

[48 FR 42392, Sept. 19, 1983, as amended at 57
FR 60588, Dec. 21, 1992]

45.307–3 Contract clause.
The contracting officer shall insert

the clause at 52.245–18, Special Test
Equipment, in solicitations and con-
tracts when contracting by negotiation
and the contractor will acquire or fab-
ricate special test equipent for the
Government but the exact identifica-
tion of the special test equipment to be
acquired or fabricated is unknown.

[54 FR 48990, Nov. 28, 1989]

45.308 Providing Government produc-
tion and research property ‘‘as is.’’

45.308–1 General.
(a) The contracting officer may pro-

vide Government production and re-
search property on an ‘‘as is’’ basis for
performing fixed-price, time-and-mate-

rial, and labor-hour contracts. It may
also be furnished under a facilities con-
tract, in which case the contract shall
state that the contractor will not be
reimbursed for transporting, installing,
modifying, repairing, or otherwise
making the property ready for use.

(b) When the property is provided
under other than a facilities contract,
the solicitation shall state that—

(1) Offerors may inspect the property
before submitting offers and the condi-
tions under which it may be inspected;

(2) The property is offered in its cur-
rent condition, f.o.b. present location
(provide specific locations);

(3) Offerors must satisfy themselves
that the property is suitable for their
use;

(4) The successful offeror shall bear
the cost of transporting, installing,
modifying, repairing, or otherwise
making the property suitable for use;
and

(5) Evaluations will be made in ac-
cordance with Subpart 45.2 to elimi-
nate any competitive advantage result-
ing from using the property.

[54 FR 48990, Nov. 28, 1989]

45.308–2 Contract clause.
The contracting officer shall insert

the clause at 52.245–19, Government
Property Furnished ‘‘As Is,’’ in solici-
tations and contracts when a contract
other than a consolidated facilities
contract, a facilities acquisition con-
tract, or a facilities use contract is
contemplated and Government produc-
tion and research property is to be fur-
nished ‘‘as is’’ (see 45.106 for additional
clauses that may be required).

[54 FR 48990, Nov. 28, 1989]

45.309 Providing Government produc-
tion and research property under
special restrictions.

(a) Government production and re-
search property, other than founda-
tions and similar improvements nec-
essary for installing special tooling,
special test equipment, or plant equip-
ment, shall not be installed or con-
structed on land not owned by the Gov-
ernment in such fashion as to be non-
severable, unless the head of the con-
tracting activity determines that the
location is necessary, and the contract
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under which the property is provided
contains—

(1) A requirement for the contractor
to reimburse the Government for the
fair value of the property at contract
completion or termination or within a
reasonable time thereafter (for exam-
ple, the provision may require the con-
tractor to purchase the property at a
value determined by appraisal or at a
price equal to its acquisition cost less
depreciation at a specified rate);

(2) An option for the Government to
acquire the underlying land; or

(3) An alternative provision that the
agency head considers adequate to pro-
tect the Government’s interests.

(b) If patent or other proprietary
rights of a contractor may restrict the
disposal of Government production and
research property, the condition in ei-
ther paragraph (a)(1) or (a)(3) above
shall be satisfied before the property is
provided.

(c) If Government production and re-
search property is not available to all
offerors, the solicitation shall identify
the offerors to whom the property is
available.

45.310 Providing agency-peculiar
property.

(a) Agency-peculiar property may be
furnished to contractors when nec-
essary for use as a standard or model,
for testing the contractor’s end item
where suitable commercial equipment
is not available, to establish equipment
compatibility, or for other reasons that
the contracting officer determines to
be in the Government’s interest.

(b) Agency-peculiar property may be
furnished under a facilities contract, a
supply or service contract containing
the appropriate Government Property
clause, or a special bailment agree-
ment.

(c) Contracting officers shall provide
special instructions for security, liabil-
ity, maintenance, and/or property con-
trol, when agency-peculiar property re-
quires special handling or safeguards.

45.311 Providing Government prop-
erty by transfer.

Government property shall be trans-
ferred only if there is a requirement
under the gaining contract. Transfers
of Government property, as Govern-

ment-furnished property, shall be docu-
mented by a modification to the gain-
ing contract. A modification or other
documentation listing all items of
property transferred is required for the
losing contract.

[59 FR 67054, Dec. 28, 1994]

Subpart 45.4—Contractor Use and
Rental of Government Property

45.400 Scope of subpart.
This subpart prescribes policies and

procedures for contractor use and rent-
al of Government production and re-
search property.

45.401 Policy.
In performing Government contracts

or subcontracts, Government produc-
tion and research property in the pos-
session of contractors or subcontrac-
tors shall be used to the greatest pos-
sible extent, provided that a competi-
tive advantage is not conferred on the
contractor or its subcontractors (see
subpart 45.2). Prior approval of the con-
tracting officer having cognizance of
Government production and research
property is required for any use,
whether Government or non-Govern-
ment, to ensure that the Government
receives adequate consideration. Gov-
ernment use is defined as use in sup-
port of U.S. Government contacts and
non-Government use is all other use
(including direct commercial sales to
domestic and foreign customers). As a
general rule, Government use is on a
rent-free basis. Non-Government use is
on a rental basis. When Government
production and research property is no
longer required for the performance of
Government contracts or subcontracts,
it shall not continue to be made avail-
able to a contractor for non-Govern-
ment use.

[51 FR 19717, May 30, 1986]

45.402 Authorizing use of Government
production and research property.

(a) Contracting officers who believe
it to be in the Government’s interest
for a prospective contractor or subcon-
tractor to use existing Government
production and research property shall
authorize such use in the contract. The
contracting officer shall confirm the
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