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stored, storage period, and cost to the
Government).

(c) If the contractor will not agree to
storage on its premises, the plant
clearance officer shall submit adequate
information to permit a decision by the
contracting office for storage on a Gov-
ernment or commercial facility (e.g.,
storage space required; necessary pack-
ing, crating, and shipping services; and
information as to available Govern-
ment or commercial storage facilities
in the local area).

45.613 Property disposal determina-
tions.

Written determinations supporting
abandonment, destruction, or other ap-
propriate disposition shall be made by
the plant clearance officer and re-
viewed by an appropriate reviewing au-
thority within the agency.

45.614 Subcontractor inventory.
(a) The disposal policies and proce-

dures in this subpart are applicable to
contractor inventory in the possession
of subcontractors, except inventory
under terminated subcontracts for
which the termination contracting offi-
cer has authorized the prime con-
tractor to conclude settlements (see
49.108–4).

(b) Subcontractors in all tiers shall
prepare inventory schedules in accord-
ance with the requirements of this sub-
part. Forms prescribed for use by prime
contractors may be used by sub-
contractors, but their use is not re-
quired if substantially equivalent in-
formation is provided. Subcontractor
inventory and any disposal rec-
ommendations (including scrap rec-
ommendations) shall be reported
through the next-higher-tier subcon-
tractor to the contractor, who is re-
sponsible for reporting property to the
cognizant plant clearance officer. The
prime contractor and each subcon-
tractor are responsible for review and
approval of inventory schedules sub-
mitted by their respective next-lower-
tier subcontractors. This includes re-
view and, if necessary, physical survey
of subcontractor inventory that is con-
tained in a termination settlement pro-
posal to assure that it is physically,
technically, and quantitatively allo-
cable to the contract, and cannot be

reasonably diverted to other work of
the subcontractor.

(c) Any rights which the prime con-
tractor has or acquires in the inven-
tory of first-tier or lower-tier sub-
contractors shall, to the extent di-
rected by the contracting officer, be
exercised for the benefit of the Govern-
ment in accordance with the provisions
of the prime contract.

(d) Contract administration offices
shall assure that prime contractors
have performed adequate allocability
reviews of subcontractor inventory and
have determined that materials reason-
ably usable on other prime or subcon-
tractor work are not included in a ter-
mination settlement proposal. The
plant clearance officer for the prime
contractor plant is responsible for de-
termining the adequacy of screening,
allocability reviews, and proper cred-
iting of proceeds for the disposal of
subcontractor inventory by the prime
contractor. Assistance should gen-
erally be secured from other officers
for verification, determination of
allocability, local screening, and plant
clearance action when property is lo-
cated outside the geographic area of
the cognizant contract administration
office.

[48 FR 42392, Sept. 19, 1983, as amended at 54
FR 34756, Aug. 21, 1989]

45.615 Accounting for contractor in-
ventory.

Following disposition of all con-
tractor inventory, and after due appli-
cation of proceeds, the plant clearance
officer shall prepare SF 1424, Inventory
Disposal Report, accounting for all
property reported by the contractor
and its disposition. The report shall in-
dicate any inventory lost, damaged, de-
stroyed, or otherwise unaccounted for,
as well as any changes in quantity or
value of inventory made by the con-
tractor after submission of the initial
schedules. The report shall be trans-
mitted to the property administrator
or, for termination inventory, to the
termination contracting officer.

PART 46—QUALITY ASSURANCE

Sec.
46.000 Scope of part.
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Subpart 46.1—General

46.101 Definitions.
46.102 Policy.
46.103 Contracting office responsibilities.
46.104 Contract administration office re-

sponsibilities.
46.105 Contractor responsibilities.

Subpart 46.2—Contract Quality
Requirements

46.201 General.
46.202 Types of contract quality require-

ments.
46.202–1 Contracts for commercial items.
46.202–2 Government reliance on inspection

by contractor.
46.202–3 Standard inspection requirements.
46.202–4 Higher-level contract quality re-

quirements.
46.203 Criteria for use of contract quality

requirements.
46.204 [Reserved]

Subpart 46.3—Contract Clauses

46.301 Contractor inspection requirements.
46.302 Fixed-price supply contracts.
46.303 Cost-reimbursement supply con-

tracts.
46.304 Fixed-price service contracts.
46.305 Cost-reimbursement service con-

tracts.
46.306 Time-and-material and labor-hour

contracts.
46.307 Fixed-price research and development

contracts.
46.308 Cost-reimbursement research and de-

velopment contracts.
46.309 Research and development contracts

(short form).
46.310 Facilities contracts.
46.311 Higher-level contract quality require-

ment.
46.312 Construction contracts.
46.313 Contracts for dismantling, demoli-

tion, or removal of improvements.
46.314 Transportation contracts.
46.315 Certificate of conformance.
46.316 Responsibility for supplies.

Subpart 46.4—Government Contract
Quality Assurance

46.401 General.
46.402 Government contract quality assur-

ance at source.
46.403 Government contract quality assur-

ance at destination.
46.404 Government contract quality assur-

ance for acquisitions at or below the sim-
plified acquisition threshold.

46.405 Subcontracts.
46.406 Foreign governments.
46.407 Nonconforming supplies or services.
46.408 Single-agency assignments of Govern-

ment contract quality assurance.

Subpart 46.5—Acceptance

46.501 General.
46.502 Responsibility for acceptance.
46.503 Place of acceptance.
46.504 Certificate of conformance.
46.505 Transfer of title and risk of loss.

Subpart 46.6—Material Inspection and
Receiving Reports

46.601 General.

Subpart 46.7—Warranties

46.701 Definitions.
46.702 General.
46.703 Criteria for use of warranties.
46.704 Authority for use of warranties.
46.705 Limitations.
46.706 Warranty terms and conditions.
46.707 Pricing aspects of fixed-price incen-

tive contract warranties.
46.708 Warranties of data.
46.709 Warranties of commercial items.
46.710 Contract clauses.

Subpart 46.8—Contractor Liability for Loss
of or Damage to Property of the Gov-
ernment

46.800 Scope of subpart.
46.801 Applicability.
46.802 Definition.
46.803 Policy.
46.804 Items priced at or based on catalog or

market prices.
46.805 Contract clauses.
46.806 Subcontracts.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42415, Sept. 19, 1983, unless
otherwise noted.

46.000 Scope of part.
This part prescribes policies and pro-

cedures to ensure that supplies and
services acquired under Government
contract conform to the contract’s
quality and quantity requirements. In-
cluded are inspection, acceptance, war-
ranty, and other measures associated
with quality requirements.

Subpart 46.1—General

46.101 Definitions.
Acceptance, as used in this part,

means the act of an authorized rep-
resentative of the Government by
which the Government, for itself or as
agent of another, assumes ownership of
existing identified supplies tendered or
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approves specific services rendered as
partial or complete performance of the
contract.

Commercial item (see 2.101).
Conditional acceptance, as used in this

part, means acceptance of supplies or
services that do not conform to con-
tract quality requirements, or are oth-
erwise incomplete, that the contractor
is required to correct or otherwise
complete by a specified date.

Contract quality requirements means
the technical requirements in the con-
tract relating to the quality of the
product or service and those contract
clauses prescribing inspection, and
other quality controls incumbent on
the contractor, to assure that the prod-
uct or service conforms to the contrac-
tual requirements.

Critical nonconformance means a non-
conformance that is likely to result in
hazardous or unsafe conditions for indi-
viduals using, maintaining, or depend-
ing upon the supplies or services; or is
likely to prevent performance of a
vital agency mission.

Government contract quality assurance
means the various functions, including
inspection, performed by the Govern-
ment to determine whether a con-
tractor has fulfilled the contract obli-
gations pertaining to quality and quan-
tity.

Inspection means examining and test-
ing supplies or services (including,
when appropriate, raw materials, com-
ponents, and intermediate assemblies)
to determine whether they conform to
contract requirements.

Latent defect means a defect which
exists at the time of acceptance but
cannot be discovered by a reasonable
inspection.

Major nonconformance means a non-
conformance, other than critical, that
is likely to result in failure of the sup-
plies or services, or to materially re-
duce the usability of the supplies or
services for their intended purpose.

Minor nonconformance means a non-
conformance that is not likely to ma-
terially reduce the usability of the sup-
plies or services for their intended pur-
pose, or is a departure from established
standards having little bearing on the
effective use or operation of the sup-
plies or services.

Off-the-shelf item means an item pro-
duced and placed in stock by a con-
tractor, or stocked by a distributor, be-
fore receiving orders or contracts for
its sale. The item may be commercial
or produced to military or Federal
specifications or description.

Patent defect means any defect which
exists at the time of acceptance and is
not a latent defect.

Subcontractor (see 44.101).
Testing means that element of inspec-

tion that determines the properties or
elements, including functional oper-
ation of supplies or their components,
by the application of established sci-
entific principles and procedures.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995; 61 FR 31662, June 20,
1996; 64 FR 51846, Sept. 24, 1999]

EFFECTIVE DATE NOTE: At 64 FR 51846,
Sept. 24, 1999, section 46.101 was amended by
adding the definition for ‘‘conditional ac-
ceptance’’ in alphabetical order, effective
Nov. 23, 1999.

46.102 Policy.
Agencies shall ensure that—
(a) Contracts include inspection and

other quality requirements, including
warranty clauses when appropriate,
that are determined necessary to pro-
tect the Government’s interest.

(b) Supplies or services tendered by
contractors meet contract require-
ments;

(c) Government contract quality as-
surance is conducted before acceptance
(except as otherwise provided in this
part), by or under the direction of Gov-
ernment personnel;

(d) No contract precludes the Govern-
ment from performing inspection;

(e) Nonconforming supplies or serv-
ices are rejected, except as otherwise
provided in 46.407;

(f) Contracts for commercial items
shall rely on a contractor’s existing
quality assurance system as a sub-
stitute for compliance with Govern-
ment inspection and testing before ten-
der for acceptance unless customary
market practices for the commercial
item being acquired permit in-process
inspection (Section 8002 of Public Law
103–355). Any in-process inspection by
the Government shall be conducted in
a manner consistent with commercial
practice; and
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(g) The quality assurance and accept-
ance services of other agencies are used
when this will be effective, economical,
or otherwise in the Government’s in-
terest (see subpart 42.1.)

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.103 Contracting office responsibil-
ities.

Contracting offices are responsible
for—

(a) Receiving from the activity re-
sponsible for technical requirements
any specifications for inspection, test-
ing, and other contract quality require-
ments essential to ensure the integrity
of the supplies or services (the activity
responsible for technical requirements
is responsible for prescribing contract
quality requirements, such as inspec-
tion and testing requirements or, for
service contracts, a quality assurance
surveillance plan);

(b) Including in solicitations and con-
tracts the appropriate requirements for
the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instruc-
tions to the cognizant contract admin-
istration office and acting on rec-
ommendations submitted by that office
(see 42.301 and 46.104(f);

(d) When contract administration is
retained (see 42.201), verifying that the
contractor fulfills the contract quality
requirements; and

(e) Ensuring that nonconformances
are identified, and establishing the sig-
nificance of a nonconformance when
considering the acceptability of sup-
plies or services which do not meet
contract requirements.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996; 62 FR 44816, Aug. 22,
1997; 63 FR 9065, Feb. 23, 1998]

46.104 Contract administration office
responsibilities.

When a contract is assigned for ad-
ministration to the contract adminis-
tration office cognizant of the contrac-
tor’s plant, that office, unless specified
otherwise, shall—

(a) Develop and apply efficient proce-
dures for performing Government con-
tract quality assurance actions under
the contract in accordance with the

written direction of the contracting of-
fice:

(b) Perform all actions necessary to
verify whether the supplies or services
conform to contract quality require-
ments;

(c) Maintain, as part of the perform-
ance records of the contract, suitable
records reflecting—

(1) The nature of Government con-
tract quality assurance actions, includ-
ing, when appropriate, the number of
observations made and the number and
type of defects; and

(2) Decisions regarding the accept-
ability of the products, the processes,
and the requirements, as well as action
to correct defects.

(d) Implement any specific written
instructions from the contracting of-
fice;

(e) Report to the contracting office
any defects observed in design or tech-
nical requirements, including contract
quality requirements; and

(f) Recommend any changes nec-
essary to the contract, specifications,
instructions, or other requirements
that will provide more effective oper-
ations or eliminate unnecessary costs
(see 46.103(c)).

[48 FR 42415, Sept. 19, 1983, as amended at 63
FR 9065, Feb. 23, 1998]

46.105 Contractor responsibilities.
(a) The contractor is responsible for

carrying out its obligations under the
contract by—

(1) Controlling the quality of supplies
or services;

(2) Tendering to the Government for
acceptance only those supplies or serv-
ices that conform to contract require-
ments;

(3) Ensuring that vendors or suppliers
of raw materials, parts, components,
subassemblies, etc., have an acceptable
quality control system; and

(4) Maintaining substantiating evi-
dence, when required by the contract,
that the supplies or services conform
to contract quality requirements, and
furnishing such information to the
Government as required.

(b) The contractor may be required
to provide and maintain an inspection
system or program for the control of
quality that is acceptable to the Gov-
ernment (see 46.202).
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(c) The control of quality by the con-
tractor may relate to, but is not lim-
ited to—

(1) Manufacturing processes, to en-
sure that the product is produced to,
and meets, the contract’s technical re-
quirements;

(2) Drawings, specifications, and en-
gineering changes, to ensure that man-
ufacturing methods and operations
meet the contract’s technical require-
ments;

(3) Testing and examination, to en-
sure that practices and equipment pro-
vide the means for optimum evaluation
of the characteristics subject to inspec-
tion;

(4) Reliability and maintainability
assessment (life, endurance, and con-
tinued readiness);

(5) Fabrication and delivery of prod-
ucts, to ensure that only conforming
products are tendered to the Govern-
ment;

(6) Technical documentation, includ-
ing drawings, specifications, hand-
books, manuals, and other technical
publications;

(7) Preservation, packaging, packing,
and marking; and

(8) Procedures and processes for serv-
ices to ensure that services meet con-
tract performance requirements.

(d) The contractor is responsible for
performing all inspections and test re-
quired by the contract except those
specifically reserved for performance
by the Government (see 46.201(c).

[48 FR 42415, Sept. 19, 1983, as amended at 55
FR 38517, Sept. 18, 1990]

Subpart 46.2—Contract Quality
Requirements

46.201 General.
(a) The contracting officer shall in-

clude in the solicitation and contract
the appropriate quality requirements.
The type and extent of contract qual-
ity requirements needed depends on the
particular acquisition and may range
from inspection at time of acceptance
to a requirement for the contractor’s
implementation of a comprehensive
program for controlling quality.

(b) As feasible, solicitations and con-
tracts may provide for alternative, but
substantially equivalent, inspection
methods to obtain wide competition

and low cost. The contracting officer
may also authorize contractor-rec-
ommended alternatives when in the
Government’s interest and approved by
the activity responsible for technical
requirements.

(c) Although contracts generally
make contractors responsible for per-
forming inspection before tendering
supplies to the Government, there are
situations in which contracts will pro-
vide for specialized inspections to be
performed solely by the Government.
Among situations of this kind are—

(1) Tests that require use of special-
ized test equipment or facilities not or-
dinarily available in suppliers’ plants
or commercial laboratories (e.g., bal-
listic testing of ammunition, unusual
environmental tests, and simulated
service tests); and

(2) Contracts that require Govern-
ment testing for first article approval
(see subpart 9.3).

(d) Except as otherwise specified by
the contract, required contractor test-
ing may be performed in the contrac-
tor’s or subcontractor’s laboratory or
testing facility, or in any other labora-
tory or testing facility acceptable to
the Government.

46.202 Types of contract quality re-
quirements.

Contract quality requirements fall
into four general categories, depending
on the extent of quality assurance
needed by the Government for the ac-
quisition involved.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.202–1 Contracts for commercial
items.

When acquiring commercial items
(see part 12), the Government shall rely
on contractors’ existing quality assur-
ance systems as a substitute for Gov-
ernment inspection and testing before
tender for acceptance unless customary
market practices for the commercial
item being acquired include in-process
inspection. Any in-process inspection
by the Government shall be conducted
in a manner consistent with commer-
cial practice.

[60 FR 48249, Sept. 18, 1995]
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46.202–2 Government reliance on in-
spection by contractor.

(a) Except as specified in (b) below,
the Government shall rely on the con-
tractor to accomplish all inspection
and testing needed to ensure that sup-
plies or services acquired at or below
the simplified acquisition threshold
conform to contract quality require-
ments before they are tendered to the
Government (see 46.301).

(b) The Government shall not rely on
inspection by the contractor if the con-
tracting officer determines that the
Government has a need to test the sup-
plies or services in advance of their
tender for acceptance, or to pass judg-
ment upon the adequacy of the con-
tractor’s internal work processes. In
making the determination, the con-
tracting officer shall consider—

(1) The nature of the supplies and
services being purchased and their in-
tended use;

(2) The potential losses in the event
of defects;

(3) The likelihood of uncontested re-
placement or correction of defective
work; and

(4) The cost of detailed Government
inspection.

[48 FR 42415, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 60 FR 34760, July 3,
1995. Redesignated and amended at 60 FR
48249, Sept. 18, 1995]

46.202–3 Standard inspection require-
ments.

(a) Standard inspection requirements
are contained in the clauses prescribed
in 46.302 through 46.308, and 46.310, and
in the product and service specifica-
tions that are included in solicitations
and contracts.

(b) The clauses referred to in (a)
above—

(1) Require the contractor to provide
and maintain an inspection system
that is acceptable to the Government;

(2) Give the Government the right to
make inspections and tests while work
is in process; and

(3) Require the contractor to keep
complete, and make available to the
Government, records of its inspection
work.

[48 FR 42415, Sept. 19, 1983. Redesignated at
60 FR 48249, Sept. 18, 1995.

46.202–4 Higher-level contract quality
requirements.

(a) Requiring compliance with high-
er-level quality standards is appro-
priate in solicitations and contracts for
complex or critical items (see 46.203(b)
and (c)) or when the technical require-
ments of the contract require—

(1) Control of such things as work op-
erations, in-process controls, and in-
spection; or

(2) Attention to such factors as orga-
nization, planning, work instructions,
documentation control, and advanced
metrology.

(b) When the contracting officer, in
consultation with technical personnel,
finds it is in the Government’s interest
to require that higher-level quality
standards be maintained, the con-
tracting officer shall use the clause
prescribed at 46.311. The contracting
fficer shall indicate in the clause which
higher-level quality standards will sat-
isfy the Government’s requirement.
Examples of higher-level quality stand-
ards are ISO 9001, 9002, or 9003; ANSI/
ASQC Q9001, Q9002, or Q9003; QS–9000;
AS–9000; ANSI/ASQC E4; and ANSI/
ASME NQA–1.

[63 FR 70289, Dec. 18, 1998]

46.203 Criteria for use of contract
quality requirements.

The extent of contract quality re-
quirements, including contractor in-
spection, required under a contract
shall usually be based upon the classi-
fication of the contract item (supply or
service) as determined by its technical
description, its complexity, and the
criticality of its application.

(a) Technical description. Contract
items may be technically classified
as—

(1) Commercial (described in com-
mercial catalogs, drawings, or indus-
trial standards; see part 2); or

(2) Military-Federal (described in
Government drawings and specifica-
tions).

(b) Complexity. (1) Complex items
have quality characteristics, not whol-
ly visible in the end item, for which
contractual conformance must be es-
tablished progressively through precise
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measurements, tests, and controls ap-
plied during purchasing, manufac-
turing, performance, assembly, and
functional operation either as an indi-
vidual item or in conjunction with
other items.

(2) Noncomplex items have quality
characteristics for which simple meas-
urement and test of the end item are
sufficient to determine conformance to
contract requirements.

(c) Criticality. (1) A critical applica-
tion of an item is one in which the fail-
ure of the item could injure personnel
or jeopardize a vital agency mission. A
critical item may be either peculiar,
meaning it has only one application, or
common, meaning it has multiple ap-
plications.

(2) A noncritical application is any
other application. Noncritical items
may also be either peculiar or com-
mon.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995]

46.204 [Reserved]

Subpart 46.3—Contract Clauses
46.301 Contractor inspection require-

ments.
The contracting officer shall insert

the clause at 52.246–1, Contractor In-
spection Requirements, in solicitations
and contracts for supplies or services
when the contract amount is expected
to be at or below the simplified acqui-
sition threshold and (a) inclusion of the
clause is necessary to ensure an ex-
plicit understanding of the contractor’s
inspection responsibilities, or (b) inclu-
sion of the clause is required under
agency procedures. The clause shall
not be used if the contracting officer
has made the determination specified
in 46.202–2(b).

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 60 FR 48250, Sept. 18,
1995]

46.302 Fixed-price supply contracts.
The contracting officer shall insert

the clause at 52.246–2, Inspection of
Supplies—Fixed-Price, in solicitations
and contracts for supplies, or services
that involve the furnishing of supplies,
when a fixed-price contract is con-
templated and the contract amount is

expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in such
solicitations and contracts when the
contract amount is expected to be at or
below the simplified acquisition
threshold and inclusion of the clause is
in the Government’s interest. If a
fixed-price incentive contract is con-
templated, the contracting officer shall
use the clause with its Alternate I. If a
fixed-ceiling-price contract with retro-
active price redetermination is con-
templated, the contracting officer shall
use the clause with its Alternate II.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.303 Cost-reimbursement supply
contracts.

The contracting officer shall insert
the clause at 52.246–3, Inspection of
Supplies—Cost-Reimbursement, in so-
licitations and contracts for supplies,
or services that involve the furnishing
of supplies, when a cost-reimbursement
contract is contemplated.

46.304 Fixed-price service contracts.

The contracting officer shall insert
the clause at 52.246–4, Inspection of
Services—Fixed-Price, in solicitations
and contracts for services, or supplies
that involve the furnishing of services,
when a fixed-price contract is con-
templated and the contract amount is
expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in such
solicitations and contracts when the
contract amount is expected to be at or
below the simplified acquisition
threshold and inclusion is in the Gov-
ernment’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.305 Cost-reimbursement service
contracts.

The contracting officer shall insert
the clause at 52.246–5, Inspection of
Services—Cost Reimbursement, in so-
licitations and contracts for services,
or supplies that involve the furnishing
of services, when a cost-reimbursement
contract is contemplated.
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46.306 Time-and-material and labor-
hour contracts.

The contracting officer shall insert
the clause at 52.246–6, Inspection—
Time-and-Material and Labor-Hour, in
solicitations and contracts when a
time-and-material contract or a labor-
hour contract is contemplated. If Gov-
ernment inspection and acceptance are
to be performed at the contractor’s
plant, the contracting officer shall use
the clause with its Alternate I.

[48 FR 42415, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

46.307 Fixed-price research and devel-
opment contracts.

(a) The contracting officer shall in-
sert the clause at 52.246–7, Inspection of
Research and Development—Fixed-
Price, in solicitations and contracts for
research and development when (1) the
primary objective of the contract is the
delivery of end items other than de-
signs, drawings, or reports, (2) a fixed-
price contract is contemplated, and (3)
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old; unless use of the clause is imprac-
tical and the clause prescribed in 46.309
is considered to be more appropriate.

(b) The contracting officer may in-
sert the clause in such solicitations
and contracts when the contract
amount is expected to be at or below
the simplified acquisition threshold,
and its use is in the Government’s in-
terest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.308 Cost-reimbursement research
and development contracts.

The contracting officer shall insert
the clause at 52.246–8, Inspection of Re-
search and Development—Cost-Reim-
bursement, in solicitations and con-
tracts for research and development
when (a) the primary objective of the
contract is the delivery of end items
other than designs, drawings, or re-
ports, and (b) a cost-reimbursement
contract is contemplated; unless use of
the clause is impractical and the
clause prescribed in 46.309 is considered
to be more appropriate. If it is con-
templated that the contract will be on
a no-fee basis, the contracting officer

shall use the clause with its Alternate
I.

46.309 Research and development con-
tracts (short form).

The contracting officer shall insert
the clause at 52.246–9, Inspection of Re-
search and Development (Short Form),
in solicitations and contracts for re-
search and development when the
clause prescribed in 46.307 or the clause
prescribed in 46.308 is not used.

[51 FR 27120, July 29, 1986]

46.310 Facilities contracts.
The contracting officer shall insert

the clause at 52.246–10, Inspection of
Facilities, in solicitations and con-
tracts when a facilities contract is con-
templated.

46.311 Higher-level contract quality
requirement.

The contracting officer shall insert
the clause at 52.246–11, Higher-Level
Contract Quality Requirement, in so-
licitations and contracts when the in-
clusion of a higher-level contract qual-
ity requirement is appropriate (see
46.202–4).

[63 FR 70289, Dec. 18, 1998]

46.312 Construction contracts.
The contracting officer shall insert

the clause at 52.246–12, Inspection of
Construction, in solicitations and con-
tracts for construction when a fixed-
price contract is contemplated and the
contract amount is expected to exceed
the simplified acquisition threshold.
The contracting officer may insert the
clause in such solicitations and con-
tracts when the contract amount is ex-
pected to be at or below the simplified
acquisition threshold, and its use is in
the Government’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.313 Contracts for dismantling, dem-
olition, or removal of improve-
ments.

The contracting officer shall insert
the clause at 52.246–13, Inspection—Dis-
mantling, Demolition, or Removal of
Improvements, in solicitations and
contracts for dismantling, demolition,
or removal of improvements.
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46.314 Transportation contracts.
The contracting officer shall insert

the clause at 52.246–14, Inspection of
Transportation, in solicitations and
contracts for freight transportation
services (including local drayage) by
rail, motor (including bus), domestic
freight forwarder, and domestic water
carriers (including inland, coastwise,
and intercoastal). The contracting offi-
cer shall not use the clause for the ac-
quisition of transportation services by
domestic or international air carriers
or by international ocean carriers, or
to freight services provided under bills
of lading or to those negotiated for re-
duced rates under 49 U.S.C. 10721(b)(1).
(See part 47, Transportation.)

46.315 Certificate of conformance.
The contracting officer shall insert

the clause at 52.246–15, Certificate of
Conformance, in solicitations and con-
tracts for supplies or services when the
conditions in 46.504 apply.

46.316 Responsibility for supplies.
The contracting officer shall insert

the clause at 52.246–16, Responsibility
for Supplies, in solicitations and con-
tracts for (a) supplies, (b) services in-
volving the furnishing of supplies, or
(c) research and development, when a
fixed-price contract is contemplated
and the contract amount is expected to
exceed the simplified acquisition
threshold. The contracting officer may
insert the clause in such solicitations
and contracts when the contract
amount is not expected to exceed the
simplified acquisition threshold and in-
clusion of the clause is authorized
under agency procedures.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

Subpart 46.4—Government
Contract Quality Assurance

46.401 General.
(a) Government contract quality as-

surance shall be performed at such
times (including any stage of manufac-
ture or performance of services) and
places (including subcontractors’
plants) as may be necessary to deter-
mine that the supplies or services con-
form to contract requirements. Quality

assurance surveillance plans should be
prepared in conjunction with the prep-
aration of the statement of work. The
plans should specify—

(1) All work requiring surveillance;
and

(2) The method of surveillance.
(b) Each contract shall designate the

place or places where the Government
reserves the right to perform quality
assurance.

(c) If the contract provides for per-
formance of Government quality assur-
ance at source, the place or places of
performance may not be changed with-
out the authorization of the con-
tracting officer.

(d) If a contract provides for delivery
and acceptance at destination and the
Government inspects the supplies at a
place other than destination, the sup-
plies shall not ordinarily be rein-
spected at destination, but should be
examined for quantity, damage in tran-
sit, and possible substitution or fraud.

(e) Government inspection shall be
performed by or under the direction or
supervision of Government personnel.

(f) Government inspection shall be
documented on an inspection or receiv-
ing report form or commercial shipping
document/packing list, under agency
procedures (see subpart 46.6).

(g) Agencies may prescribe the use of
inspection approval or disapproval
stamps to identify and control supplies
and material that have been inspected
for conformance with contract quality
requirements.

[48 FR 42415, Sept. 19, 1983, as amended at 62
FR 44816, Aug. 22, 1997]

46.402 Government contract quality
assurance at source.

Agencies shall perform contract qual-
ity assurance, including inspection, at
source if—

(a) Performance at any other place
would require uneconomical dis-
assembly or destructive testing;

(b) Considerable loss would result
from the manufacture and shipment of
unacceptable supplies, or from the
delay in making necessary corrections;

(c) Special required instruments,
gauges, or facilities are available only
at source;
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(d) Performance at any other place
would destroy or require the replace-
ment of costly special packing and
packaging;

(e) Government inspection during
contract performance is essential; or

(f) It is determined for other reasons
to be in the Government’s interest.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995; 63 FR 70290, Dec. 18,
1998]

46.403 Government contract quality
assurance at destination.

(a) Government contract quality as-
surance that can be performed at des-
tination is normally limited to inspec-
tion of the supplies or services. Inspec-
tion shall be performed at destination
under the following circumstances—

(1) Supplies are purchased off-the-
shelf and require no technical inspec-
tion;

(2) Necessary testing equipment is lo-
cated only at destination;

(3) Perishable subsistence supplies
purchased within the United States,
except that those supplies destined for
overseas shipment will normally be in-
spected for condition and quantity at
points of embarkation;

(4) Brand name products purchased
for authorized resale through com-
missaries or similar facilities (how-
ever, supplies destined for direct over-
seas shipment may be accepted by the
contracting officer or an authorized
representative on the basis of a tally
sheet evidencing receipt of shipment
signed by the port transportation offi-
cer or other designated official at the
transshipment point);

(5) The products being purchased are
processed under direct control of the
National Institutes of Health or the
Food and Drug Administration of the
Department of Health and Human
Services;

(6) The contract is for services per-
formed at destination; or

(7) It is determined for other reasons
to be in the Government’s interest.

(b) Overseas inspection of supplies
shipped from the United States shall
not be required except in unusual cir-
cumstances, and then only when the
contracting officer determines in ad-
vance that inspection can be performed

or makes necessary arrangements for
its performance.

46.404 Government contract quality
assurance for acquisitions at or
below the simplified acquisition
threshold.

(a) In determining the type and ex-
tent of Government contract quality
assurance to be required for contracts
at or below the simplified acquisition
threshold, the contracting officer shall
consider the criticality of application
of the supplies or services, the amount
of possible losses, and the likelihood of
uncontested replacement of defective
work (see 46.202–2).

(b) When the conditions in 46.202–2(b)
apply, the following policies shall gov-
ern:

(1) Unless a special situation exists,
the Government shall inspect contracts
at or below the simplified acquisition
threshold at destination and only for
type and kind; quantity; damage; oper-
ability (if readily determinable); and
preservation, packaging, packing, and
marking, if applicable.

(2) Special situations may require
more detailed quality assurance and
the use of a standard inspection or
higher-level contract quality require-
ment. These situations include those
listed in 46.402 and contracts for items
having critical applications.

(3) Detailed Government inspection
may be limited to those characteristics
that are special or likely to cause harm
to personnel or property. When repet-
itive purchases of the same item are
made from the same manufacturer
with a history of defect-free work, Gov-
ernment inspection may be reduced to
a periodic check of occasional pur-
chases.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995; 60 FR 48250, Sept. 18,
1995]

46.405 Subcontracts.
(a) Government contract quality as-

surance on subcontracted supplies or
services shall be performed only when
required in the Government’s interest.
The primary purpose is to assist the
contract administration office cog-
nizant of the prime contractor’s plant
in determining the conformance of sub-
contracted supplies or services with
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contract requirements or to satisfy one
or more of the factors included in (b)
below. It does not relieve the prime
contractor of any responsibilities
under the contract. When appropriate,
the prime contractor shall be requested
to arrange for timely Government ac-
cess to the subcontractor facility.

(b) The Government shall perform
quality assurance at the subcontract
level when—

(1) The item is to be shipped from the
subcontractor’s plant to the using ac-
tivity and inspection at source is re-
quired;

(2) The conditions for quality assur-
ance at source are applicable (see
46.402);

(3) The contract specifies that cer-
tain quality assurance functions, which
can be performed only at the sub-
contractor’s plant, are to be performed
by the Government; or

(4) It is otherwise required by the
contract or determined to be in the
Government’s interest.

(c) Supplies or services for which cer-
tificates, records, reports, or similar
evidence of quality are available at the
prime contractor’s plant shall not be
inspected at the subcontractor’s plant,
except occasionally to verify this evi-
dence or when required under (b) above.

(d) All oral and written statements
and contract terms and conditions re-
lating to Government quality assur-
ance actions at the subcontract level
shall be worded so as not to—

(1) Affect the contractual relation-
ship between the prime contractor and
the Government, or between the prime
contractor and the subcontractor;

(2) Establish a contractual relation-
ship between the Government and the
subcontractor; or

(3) Constitute a waiver of the Govern-
ment’s right to accept or reject the
supplies or services.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.406 Foreign governments.
Government contract quality assur-

ance performed for foreign govern-
ments or international agencies shall
be administered according to the for-
eign policy and security objectives of
the United States. Such support shall
be furnished only when consistent with

or required by legislation, executive
orders, or agency policies concerning
mutual international programs.

46.407 Nonconforming supplies or
services.

(a) The contracting officer should re-
ject supplies or services not con-
forming in all respects to contract re-
quirements (see 46.102). In those in-
stances where deviation from this pol-
icy is found to be in the Government’s
interest, such supplies or services may
be accepted only as authorized in this
section.

(b) The contracting officer ordinarily
must give the contractor an oppor-
tunity to correct or replace noncon-
forming supplies or services when this
can be accomplished within the re-
quired delivery schedule. Unless the
contract specifies otherwise (as may be
the case in some cost-reimbursement
contracts), correction or replacement
must be without additional cost to the
Government. Subparagraph (e)(2) of the
clause at 52.246–2, Inspection of Sup-
plies—Fixed-Price, reserves to the Gov-
ernment the right to charge the con-
tractor the cost of Government rein-
spection and retests because of prior
rejection.

(c)(1) In situations not covered by
paragraph (b) of this section, the con-
tracting officer ordinarily must reject
supplies or services when the non-
conformance is critical or major or the
supplies or services are otherwise in-
complete. However, there may be cir-
cumstances (e.g., reasons of economy
or urgency) when the contracting offi-
cer determines acceptance or condi-
tional acceptance of supplies or serv-
ices is in the best interest of the Gov-
ernment. The contracting officer must
make this determination based upon—

(i) Advice of the technical activity
that the item is safe to use and will
perform its intended purpose;

(ii) Information regarding the nature
and extent of the nonconformance or
otherwise incomplete supplies or serv-
ices;

(iii) A request from the contractor
for acceptance of the nonconforming or
otherwise incomplete supplies or serv-
ices (if feasible);
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(iv) A recommendation for accept-
ance, conditional acceptance, or rejec-
tion, with supporting rationale; and

(v) The contract adjustment consid-
ered appropriate, including any adjust-
ment offered by the contractor.

(2) The cognizant contract adminis-
tration office, or other Government ac-
tivity directly involved, must, furnish
this data to the contracting officer in
writing, except that in urgent cases it
may be furnished orally and later con-
firmed in writing. Before making a de-
cision to accept, the contracting offi-
cer must, obtain the concurrence of the
activity responsible for the technical
requirements of the contract and,
where health factors are involved, of
the responsible health official of the
agency concerned.

(d) If the nonconformance is minor,
the cognizant contract administration
office may make the determination to
accept or reject, except where this au-
thority is withheld by the contracting
office of the contracting activity. To
assist in making this determination,
the contract administration office may
establish a joint contractor-contract
administrative office review group. Ac-
ceptance of supplies and services with
critical or major nonconformances is
outside the scope of the review group.

(e) The contracting officer must dis-
courage the repeated tender of noncon-
forming supplies or services, including
those with only minor
nonconformances, by appropriate ac-
tion, such as rejection and docu-
menting the contractor’s performance
record.

(f) When supplies or services are ac-
cepted with critical or major
nonconformances as authorized in
paragraph (c) of this section, the con-
tracting officer must modify the con-
tract to provide for an equitable price
reduction or other consideration. In
the case of conditional acceptance,
amounts withheld from payments gen-
erally should be at least sufficient to
cover the estimated cost and related
profit to correct deficiencies and com-
plete unfinished work. The contracting
officer must document in the contract
file the basis for the amounts withheld.
For services, the contracting officer
can consider identifying the value of
the individual work requirements or

tasks (subdivisions) that may be sub-
ject to price or fee reduction. This
value may be used to determine an eq-
uitable adjustment for nonconforming
services. However, when supplies or
services involving minor
nonconformances are accepted, the
contract need not be modified unless it
appears that the savings to the con-
tractor in fabricating the noncon-
forming supplies or performing the
nonconforming services will exceed the
cost to the Government of processing
the modification.

(g) Notices of rejection must include
the reasons for rejection and be fur-
nished promptly to the contractor.
Promptness in giving this notice is es-
sential because, if timely nature of re-
jection is not furnished, acceptance
may in certain cases be implied as a
matter of law. The notice must, be in
writing if—

(1) The supplies or services have been
rejected at a place other than the con-
tractor’s plant;

(2) The contractor persists in offering
nonconforming supplies or services for
acceptance; or

(3) Delivery or performance was late
without excusable cause.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996; 62 FR 44816, Aug. 22,
1997; 64 FR 51846, Sept. 24, 1999]

EFFECTIVE DATE NOTE: At 64 FR 51846,
Sept. 24, 1999, section 46.407 was amended by
removing from paragraph (a) ‘‘Contracting
officers’’ and insert ‘‘The contracting offi-
cer’’; by removing from the first sentence of
paragraph (b) ‘‘Contractors ordinarily shall
be given’’ and from the second sentence
‘‘shall’’ and insert ‘‘The contracting officer
ordinarily must give the contractor’’, and
‘‘must’’, respectively; by revising paragraph
(c)(1); by removing from the first and second
sentences of paragraph (c)(2) ‘‘shall’’ and in-
serting ‘‘must,’’; by removing from para-
graph (e) ‘‘Contracting officers shall’’ and in-
sert ‘‘The contracting officer must’’; by re-
vising paragraph (f); and by removing from
the first and last sentences of the introduc-
tory text of paragraph (g) ‘‘shall’’ and insert-
ing ‘‘must,’’, effective Nov. 23, 1999. For the
convenience of the user, the supersed text is
set forth as follows:

46.407 Nonconforming supplies or services.

* * * * *

VerDate 29<OCT>99 09:07 Nov 16, 1999 Jkt 183189 PO 00000 Frm 00869 Fmt 8010 Sfmt 8003 Y:\SGML\183189T.XXX pfrm11 PsN: 183189T



870

48 CFR Ch. 1 (10–1–99 Edition)46.408

(c)(1) In situations not covered by para-
graph (b) of this section, the contracting of-
ficer shall ordinarily reject supplies or serv-
ices when the nonconformance is critical or
major. However, there may be circumstances
(e.g., reasons of economy or urgency) when
acceptance of such supplies or services is de-
termined by the contracting officer to be in
the Government’s interest. The contracting
officer shall make this determination based
upon—

(i) Advice of the technical activity that the
material is safe to use, and will perform its
intended purpose;

(ii) Information regarding the nature and
extent of the nonconformance;

(iii) A request from the contractor for ac-
ceptance of the supplies or services (if fea-
sible);

(iv) A recommendation for acceptance or
rejection, with supporting rationale; and

(v) The contract adjustment considered ap-
propriate, including any adjustment offered
by the contractor.

* * * * *

(f) Each contract under which supplies or
services with critical or major
nonconformances are accepted as authorized
in paragraph (c) of this section shall be
modified to provide for an equitable price re-
duction or other consideration. For services,
the contracting officer can consider identi-
fying the value of the individual work re-
quirements or tasks (subdivisions) that may
be subject to price or fee reduction. This
value may be used to determine an equitable
adjustment for nonconforming services.
However, when supplies or services involving
minor nonconformances are accepted, the
contract shall not be modified unless (1) it
appears that the savings to the contractor in
fabricating the nonconforming supplies or
performing the nonconforming services will
exceed the cost to the Government of proc-
essing the modification, or (2) the Govern-
ment’s interests otherwise require a contract
modification.

* * * * *

46.408 Single-agency assignments of
Government contract quality assur-
ance.

(a) Government-wide responsibility
for quality assurance support for acqui-
sitions of certain commodities is as-
signed as follows:

(1) For drugs, biologics, and other
medical supplies—the Food and Drug
Administration;

(2) For food, except seafood—the De-
partment of Agriculture.

(3) For seafood—the National Marine
Fisheries Service of the Department of
Commerce.

(b) Agencies requiring quality assur-
ance support for acquiring these sup-
plies should request the support di-
rectly from the cognizant office.

Subpart 46.5—Acceptance

46.501 General.

Acceptance constitutes acknowledg-
ment that the supplies or services con-
form with applicable contract quality
and quantity requirements, except as
provided in this subpart and subject to
other terms and conditions of the con-
tract. Acceptance may take place be-
fore delivery, at the time of delivery,
or after delivery, depending on the pro-
visions of the terms and conditions of
the contract. Supplies or services shall
ordinarily not be accepted before com-
pletion of Government contract quality
assurance actions (however, see 46.504).
Acceptance shall ordinarily be evi-
denced by execution of an acceptance
certificate on an inspection or receiv-
ing report form or commercial shipping
document/packing list.

46.502 Responsibility for acceptance.

Acceptance of supplies or services is
the responsibility of the contracting
officer. When this responsibility is as-
signed to a cognizant contract adminis-
tration office or to another agency (see
42.202(g)), acceptance by that office or
agency is binding on the Government.

[48 FR 42415, Sept. 19, 1983, as amended at 63
FR 9065, Feb. 23, 1998]

46.503 Place of acceptance.

Each contract shall specify the place
of acceptance. Contracts that provide
for Government contract quality assur-
ance at source shall ordinarily provide
for acceptance at source. Contracts
that provide for Government contract
quality assurance at destination shall
ordinarily provide for acceptance at
destination. (For transportation terms,
see subpart 47.3). Supplies accepted at a
place other than destination shall not
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be reinspected at destination for ac-
ceptance purposes, but should be exam-
ined at destination for quantity, dam-
age in transit, and possible substi-
tution or fraud.

46.504 Certificate of conformance.
A certificate of conformance (see

46.315) may be used in certain instances
instead of source inspection (whether
the contract calls for acceptance at
source or destination) at the discretion
of the contracting officer if the fol-
lowing conditions apply:

(a) Acceptance on the basis of a con-
tractor’s certificate of conformance is
in the Government’s interest.

(b)(1) Small losses would be incurred
in the event of a defect; or

(2) Because of the contractor’s rep-
utation or past performance, it is like-
ly that the supplies or services fur-
nished will be acceptable and any de-
fective work would be replaced, cor-
rected, or repaired without contest. In
no case shall the Government’s right to
inspect supplies under the inspection
provisions of the contract be preju-
diced.

46.505 Transfer of title and risk of
loss.

(a) Title to supplies shall pass to the
Government upon formal acceptance,
regardless of when or where the Gov-
ernment takes physical possession, un-
less the contract specifically provides
for earlier passage of title.

(b) Unless the contract specifically
provides otherwise, risk of loss of or
damage to supplies shall remain with
the contractor until, and shall pass to
the Government upon—

(1) Delivery of the supplies to a car-
rier if transportation is f.o.b. origin; or

(2) Acceptance by the Government or
delivery of the supplies to the Govern-
ment at the destination specified in the
contract, whichever is later, if trans-
portation is f.o.b. destination.

(c) Paragraph (b) above shall not
apply to supplies that so fail to con-
form to contract requirements as to
give a right of rejection. The risk of
loss of or damage to such noncon-
forming supplies remains with the con-
tractor until cure or acceptance. After
cure or acceptance, paragraph (b) above
shall apply.

(d) Under paragraph (b) above, the
contractor shall not be liable for loss of
or damage to supplies caused by the
negligence of officers, agents, or em-
ployees of the Government acting with-
in the scope of their employment.

(e) The policy expressed in (a)
through (d) above is specified in the
clause at 52.246–16, Responsibility for
Supplies, which is prescribed in 46.316.

Subpart 46.6—Material Inspection
and Receiving Reports

46.601 General.
Agencies shall prescribe procedures

and instructions for the use, prepara-
tion, and distribution of material in-
spection and receiving reports and
commercial shipping document/pack-
ing lists to evidence Government in-
spection (see 46.401) and acceptance
(see 46.501).

Subpart 46.7—Warranties

46.701 Definitions.
Acceptance (see 46.101).
Correction, as used in this subpart,

means the elimination of a defect.
Warranty, as used in this subpart,

means a promise or affirmation given
by a contractor to the Government re-
garding the nature, usefulness, or con-
dition of the supplies or performance of
services furnished under the contract.

46.702 General.
(a) The principal purposes of a war-

ranty in a Government contract are (1)
to delineate the rights and obligations
of the contractor and the Government
for defective items and services and (2)
to foster quality performance.

(b) Generally, a warranty should pro-
vide—

(1) A contractual right for the correc-
tion of defects notwithstanding any
other requirement f the contract per-
taining to acceptance of the supplies or
services by the Government; and

(2) A stated period of time or use, or
the occurrence of a specified event,
after acceptance by the Government to
assert a contractual right for the cor-
rection of defects.

(c) The benefits to be derived from a
warranty must be commensurate with
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the cost of the warranty to the Govern-
ment.

46.703 Criteria for use of warranties.
The use of warranties is not manda-

tory. In determining whether a war-
ranty is appropriate for a specific ac-
quisition, the contracting officer shall
consider the following factors:

(a) Nature and use of the supplies or
services. This includes such factors as—

(1) Complexity and function;
(2) Degree of development;
(3) State of the art;
(4) End use;
(5) Difficulty in detecting defects be-

fore acceptance; and
(6) Potential harm to the Govern-

ment if the item is defective.
(b) Cost. Warranty costs arise from—
(1) The contractor’s charge for ac-

cepting the deferred liability created
by the warranty; and

(2) Government administration and
enforcement of the warranty (see para-
graph (c) below).

(c) Administration and enforcement.
The Government’s ability to enforce
the warranty is essential to the effec-
tiveness of any warranty. There must
be some assurance that an adequate ad-
ministrative system for reporting de-
fects exists or can be established. The
adequacy of a reporting system may
depend upon such factors as the—

(1) Nature and complexity of the
item;

(2) Location and proposed use of the
item;

(3) Storage time for the item;
(4) Distance of the using activity

from the source of the item;
(5) Difficulty in establishing exist-

ence of defects; and
(6) Difficulty in tracing responsi-

bility for defects.
(d) Trade practice. In many instances

an item is customarily warranted in
the trade, and, as a result of that prac-
tice, the cost of an item to the Govern-
ment will be the same whether or not
a warranty is included. In those in-
stances, it would be in the Govern-
ment’s interest to include such a war-
ranty.

(e) Reduced requirements. The contrac-
tor’s charge for assumption of added li-
ability may be partially or completely
offset by reducing the Government’s

contract quality assurance require-
ments where the warranty provides
adequate assurance of a satisfactory
product.

46.704 Authority for use of warranties.

The use of a warranty in an acquisi-
tion shall be approved in accordance
with agency procedures.

46.705 Limitations.

(a) Except for the warranties in the
clauses at 52.246–3, Inspection of Sup-
plies—Cost-Reimbursement, and 52.246–
8, Inspection of Research and Develop-
ment—Cost-Reimbursement, the con-
tracting officer shall not include war-
ranties in cost-reimbursement con-
tracts, unless authorized in accordance
with agency regulations (see 46.708).

(b) Warranty clauses shall not limit
the Government’s rights under an in-
spection clause (see subpart 46.3) in re-
lation to latent defects, fraud, or gross
mistakes that amount to fraud.

(c) Except for warranty clauses in
construction contracts, warranty
clauses shall provide that the warranty
applies notwithstanding inspection and
acceptance or other clauses or terms of
the contract.

46.706 Warranty terms and conditions.

(a) To facilitate the pricing and en-
forcement of warranties, the con-
tracting officer shall ensure that war-
ranties clearly state the—

(1) Exact nature of the item and its
components and characteristics that
the contractor warrants;

(2) Extent of the contractor’s war-
ranty including all of the contractor’s
obligations to the Government for
breach of warranty;

(3) Specific remedies available to the
Government; and

(4) Scope and duration of the war-
ranty.

(b) The contracting officer shall con-
sider the following guidelines when
preparing warranty terms and condi-
tions:

(1) Extent of contractor obligations (i)
Generally, the contractor’s obligations
under warranties extend to all defects
discovered during the warranty period,
but do not include damage caused by
the Government. When a warranty for
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the entire item is not advisable, a war-
ranty may be required for a particular
aspect of the item that may require
special protection (e.g., installation,
components, accessories, subassem-
blies, preservation, packaging, and
packing, etc.).

(ii) If the Government specifies the
design of the end item and its measure-
ments, tolerances, materials, tests, or
inspection requirements, the contrac-
tor’s obligations for correction of de-
fects shall usually be limited to defects
in material and workmanship or failure
to conform to specifications. If the
Government does not specify the de-
sign, the warranty extends also to the
usefulness of the design.

(iii) If express warranties are in-
cluded in a contract (except contracts
for commercial items), all implied war-
ranties of merchantability and fitness
for a particular purpose shall be ne-
gated by the use of specific language in
the clause (see clauses 52.246–17, War-
ranty of Supplies of a Noncomplex Na-
ture; 52.246–18, Warranty of Supplies of
a Complex Nature; and 52.246–19, War-
ranty of Systems and Equipment under
Performance Specifications or Design
Criteria).

(2) Remedies (i) Normally, a warranty
shall provide as a minimum that the
Government may (A) obtain an equi-
table adjustment of the contract, or (B)
direct the contractor to repair or re-
place the defective items at the con-
tractor’s expense.

(ii) If it is not practical to direct the
contractor to make the repair or re-
placement, or, because of the nature of
the item, the repair or replacement
does not afford an appropriate remedy
to the Government, the warranty
should provide alternate remedies,
such as authorizing the Government
to—

(A) Retain the defective item and re-
duce the contract price by an amount
equitable under the circumstances; or

(B) Arrange for the repair or replace-
ment of the defective item, by the Gov-
ernment or by another source, at the
contractor’s expense.

(iii) If it can be foreseen that it will
not be practical to return an item to
the contractor for repair, to remove it
to an alternate source for repair, or to
replace the defective item, the war-

ranty should provide that the Govern-
ment may repair, or require the con-
tractor to repair, the item in place at
the contractor’s expense. The contract
shall provide that in the circumstance
where the Government is to accomplish
the repair, the contractor will furnish
at the place of delivery the material or
parts, and the installation instructions
required to successfully accomplish the
repair.

(iv) Unless provided otherwise in the
warranty, the contractor’s obligation
to repair or replace the defective item,
or to agree to an equitable adjustment
of the contract, shall include responsi-
bility for the costs of furnishing all
labor and material to (A) reinspect
items that the Government reasonably
expected to be defective, (B) accom-
plish the required repair or replace-
ment of defective items, and (C) test,
inspect, package, pack, and mark re-
paired or replaced items.

(v) If repair or replacement of defec-
tive items is required, the contractor
shall generally be required by the war-
ranty to bear the expense of transpor-
tation for returning the defective item
from the place of delivery specified in
the contract (irrespective of the f.o.b.
point or the point of acceptance) to the
contractor’s plant and subsequent re-
turn. When defective items are re-
turned to the contractor from other
than the place of delivery specified in
the contract, or when the Government
exercises alternate remedies, the con-
tractor’s liability for transportation
charges incurred shall not exceed an
amount equal to the cost of transpor-
tation by the usual commercial method
of shipment between the place of deliv-
ery specified in the contract and the
contractor’s plant and subsequent re-
turn.

(3) Duration of the warranty. The time
period or duration of the warranty
must be clearly specified and shall be
established after consideration of such
factors as (i) the estimated useful life
of the item, (ii) the nature of the item
including storage or shelf-life, and (iii)
trade practice. The period specified
shall not extend the contractor’s liabil-
ity for patent defects beyond a reason-
able time after acceptance by the Gov-
ernment.
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(4) Notice. The warranty shall specify
a reasonable time for furnishing notice
to the contractor regarding the dis-
covery of defects. This notice period,
which shall apply to all defects discov-
ered during the warranty period, shall
be long enough to assure that the Gov-
ernment has adequate time to give no-
tice to the contractor. The contracting
officer shall consider the following fac-
tors when establishing the notice pe-
riod:

(i) The time necessary for the Gov-
ernment to discover the defects.

(ii) The time reasonably required for
the Government to take necessary ad-
ministrative steps and make a timely
report of discovery of the defects to the
contractor.

(iii) The time required to discover
and report defective replacements.

(5) Markings. The packaging and pres-
ervation requirements of the contract
shall require the contractor to stamp
or mark the supplies delivered or oth-
erwise furnish notice with the supplies
of the existence of the warranty. The
purpose of the markings or notice is to
inform Government personnel who
store, stock, or use the supplies that
the supplies are under warranty. Mark-
ings may be brief but should include (i)
a brief statement that a warranty ex-
ists, (ii) the substance of the warranty,
(iii) its duration, and (iv) who to notify
if the supplies are found to be defec-
tive. For commercial items (see 46.709),
the contractor’s trade practice in war-
ranty marking is acceptable if suffi-
cient information is presented for sup-
ply personnel and users to identify
warranted supplies.

(6) Consistency. Contracting officers
shall ensure that the warranty clause
and any other warranty conditions in
the contract (e.g., in the specifications
or an inspection clause) are consistent.
To the extent practicable, all of the
warranties to be contained in the con-
tract should be expressed in the war-
ranty clause.

46.707 Pricing aspects of fixed-price
incentive contract warranties.

If a fixed-price incentive contract
contains a warranty (see 46.708), the es-
timated cost of the warranty to the
contractor should be considered in es-
tablishing the incentive target price

and the ceiling price of the contract.
All costs incurred, or estimated to be
incurred, by the contractor in com-
plying with the warranty shall be con-
sidered when establishing the total
final price. Contractor compliance with
the warranty after the establishment
of the total final price shall be at no
additional cost to the Government.

46.708 Warranties of data.

Warranties of data shall be developed
and used in accordance with agency
regulations.

46.709 Warranties of commercial
items.

The contracting officer should take
advantage of commercial warranties,
including extended warranties, where
appropriate and in the Government’s
best interests, offered by the con-
tractor for the repair and replacement
of commercial items (see part 12).

[60 FR 48250, Sept. 18, 1995]

46.710 Contract clauses.
The clauses and alternates prescribed

in this section may be used in solicita-
tions and contracts in which inclusion
of a warranty is appropriate (see 46.709
for warranties for commercial items).
However, because of the many situa-
tions that may influence the warranty
terms and conditions appropriate to a
particular acquisition, the contracting
officer may vary the terms and condi-
tions of the clauses and alternates to
the extent necessary. The alternates
prescribed in this section address the
clauses; however, the conditions per-
taining to each alternate must be con-
sidered if the terms and conditions are
varied to meet a particular need.

(a)(1) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246–17, Warranty of
Supplies of a Noncomplex Nature, in
solicitations and contracts for noncom-
plex items when a fixed-price supply
contract is contemplated and the use of
a warranty clause has been approved
under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
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warranty would otherwise be prohibi-
tive), the contracting officer may use
the clause with its Alternate II.

(3) If the supplies cannot be obtained
from another source, the contracting
officer may use the clause with its Al-
ternate III.

(4) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate IV.

(5) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate V.

(b)(1) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246–18, Warranty of
Supplies of a Complex Nature, in solici-
tations and contracts for deliverable
complex items when a fixed-price sup-
ply or research and development con-
tract is contemplated and the use of a
warranty clause has been approved
under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
warranty would otherwise be prohibi-
tive), the contracting officer may use
the clause with its Alternate II.

(3) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate III.

(4) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate IV.

(c)(1) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246–19, Warranty of
Systems and Equipment under Per-
formance Specifications or Design Cri-
teria, in solicitations and contracts
when performance specifications or de-
sign are of major importance; a fixed-
price supply, service, or research and
development contract for systems and
equipment is contemplated; and the
use of a warranty clause has been ap-
proved under agency procedures.

(2) If it is desirable to specify that
necessary transportation incident to
correction or replacement will be at
the Government’s expense (as might be
the case if, for example, the cost of a
warranty would otherwise be prohibi-
tive), the contracting officer may use
the clause with its Alternate I.

(3) If a fixed-price incentive contract
is contemplated, the contracting offi-
cer may use the clause with its Alter-
nate II.

(4) If it is anticipated that recovery
of the warranted item will involve con-
siderable Government expense for dis-
assembly and/or reassembly of larger
items, the contracting officer may use
the clause with its Alternate III.

(d) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246–20, Warranty of
Services, in solicitations and contracts
for services when a fixed-price contract
for services is contemplated and the
use of a warranty clause has been ap-
proved under agency procedures; unless
a clause substantially the same as the
clause at 52.246–19, Warranty of Sys-
tems and Equipment under Perform-
ance Specifications or Design Criteria,
has been used.

(e)(1) The contracting officer may in-
sert a clause substantially the same as
the clause at 52.246–21, Warranty of
Construction, in solicitations and con-
tracts when a fixed-price construction
contract (see 46.705(c)) is contemplated
and the use of a warranty clause has
been approved under agency proce-
dures.

(2) If the Government specifies in the
contract the use of any equipment by
brand name and model, the contracting
officer may use the clause with its Al-
ternate I.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48250, Sept. 18, 1995]

Subpart 46.8—Contractor Liability
for Loss of or Damage to
Property of the Government

46.800 Scope of subpart.
This subpart prescribes policies and

procedures for limiting contractor li-
ability for loss of or damage to prop-
erty of the Government that (a) occurs
after acceptance and (b) results from
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defects or deficiencies in the supplies
delivered or services performed.

46.801 Applicability.
(a) This subpart applies to contracts

other than those for (1) information
technology, including telecommuni-
cations, (2) construction, (3) architect-
engineer services, and (4) maintenance
and rehabilitation of real property.
This subpart does not apply to items
priced at or based on catalog or market
prices except as indicated in 46.804.

(b) See subpart 46.7, Warranties, for
policies and procedures concerning
contractor liability caused by noncon-
forming technical data.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 41471, Aug. 8, 1996]

46.802 Definition.
High-value item, as used in this sub-

part, means a contract end item that
(a) has a high unit cost (normally ex-
ceeding $100,000 per unit), such as an
aircraft, an aircraft engine, a commu-
nication system, a computer system, a
missile, or a ship, and (b) is designated
by the contracting officer as a high-
value item.

46.803 Policy.
(a) General. The Government will

generally act as a self-insurer by re-
lieving contractors, as specified in this
subpart, of liability for loss of or dam-
age to property of the Government
that (1) occurs after acceptance of sup-
plies delivered or services performed
under a contract and (2) results from
defects or deficiencies in the supplies
or services. However, the Government
will not relieve the contractor of liabil-
ity for loss of or damage to the con-
tract end item itself, except for high-
value items.

(b) High-value items. In contracts re-
quiring delivery of high-value items,
the Government will relieve contrac-
tors of contractual liability for loss of
or damage to those items. However,
this relief shall not limit the Govern-
ment’s rights arising under the con-
tract to—

(1) Have any defective item or its
components corrected, repaired, or re-
placed when the defect or deficiency is
discovered before the loss of or damage
to a high-value item occurs; or

(2) Obtain equitable relief when the
defect or deficiency is discovered after
such loss or damage occurs.

(c) Exception. The Government will
not provide contractual relief under
paragraphs (a) and (b) above when con-
tractor liability can be preserved with-
out increasing the contract price.

(d) Limitations. Subject to the specific
terms of the limitation of liability
clause included in the contract, the re-
lief provided under paragraphs (a) and
(b) above does not apply—

(1) To the extent that contractor li-
ability is expressly provided under a
contract clause authorized by this reg-
ulation;

(2) When a defect or deficiency in, or
the Government’s acceptance of, the
supplies or services results from willful
misconduct or lack of good faith on the
part of the contractor’s managerial
personnel; or

(3) To the extent that any contractor
insurance, or self-insurance reserve,
covers liability for loss or damage suf-
fered by the Government through pur-
chase or use of the supplies delivered or
services performed under the contract.

46.804 Items priced at or based on
catalog or market prices.

Contractors generally (a) carry prod-
uct liability or similar insurance, or
maintain a reserve for self-insurance,
covering liability arising from defec-
tive items and (b) reflect its cost in
catalog or market prices. Therefore,
for items being priced at or based on
catalog or market prices,contracting
officers should not provide relief under
the policy in 46.803 by including a
clause prescribed in 46.805, unless they
obtain an appropriate reduction from
the catalog or market price to reflect
reduced contractor liability.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 48218, Sept. 18, 1995; 62 FR 259, Jan. 2,
1997]

46.805 Contract clauses.
(a) Contracts that exceed the simplified

acquisition threshold. The contracting
officer shall insert the appropriate
clause or combination of clauses speci-
fied in subparagraphs (a)(1) through
(a)(5) of this section in solicitations
and contracts when the contract
amount is expected to be in excess of
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the simplified acquisition threshold
and the contract is subject to the re-
quirements of this subpart as indicated
in 46.801:

(1) In contracts requiring delivery of
end items that are not high-value
items, insert the clause at 52.246–23,
Limitation of Liability.

(2) In contracts requiring delivery of
high-value items, insert the clause at
52.246–24, Limitation of Liability—
High-Value Items.

(3) In contracts requiring delivery of
both high-value items and other end
items, insert both clauses prescribed in
(1) and (2) above, Alternate I of the
clause at 52.246–24, and identify clearly
in the contract schedule the line items
designated as high-value items.

(4) In contracts requiring the per-
formance of services, insert the clause
at 52.246–25, Limitation of Liability—
Services.

(5) In contracts requiring both the
performance of services and the deliv-
ery of end items, insert the clause pre-
scribed in subparagraph (4) above and
the appropriate clause or clauses pre-
scribed in subparagraph (1), (2), or (3)
above, and identify clearly in the con-
tract schedule any high-value line
items.

(b) Acquisitions at or below the sim-
plified acquisition threshold. The clauses
prescribed by paragraph (a) of this sec-
tion are not required for contracts at
or below the simplified acquisition
threshold. However, in response to a
contractor’s specific request, the con-
tracting officer may insert the clauses
prescribed in paragraph (a)(1) or (a)(4)
of this section in a contract at or below
the simplified acquisition threshold
and may obtain any price reduction
that is appropriate.

[48 FR 42415, Sept. 19, 1983, as amended at 55
FR 3886, Feb. 5, 1990; 60 FR 34760, July 3, 1995;
61 FR 39190, July 26, 1996]

46.806 Subcontracts.
(a) The clause at 52.246–23, Limita-

tion of Liability, and the clause at
52.246–25, Limitation of Liability—
Services, each require the contractor
to insert the same clause in all sub-
contracts.

(b) The clause at 52.246–24, Limita-
tion of Liability—High-Value Items,
and its Alternate I require the con-

tractor to insert that clause, the clause
at 52.246–23, Limitation of Liability, or
both, as appropriate, in all sub-
contracts. However, they require the
contractor to obtain the contracting
officer’s written approval before in-
cluding the clause at 52.246–24, Limita-
tion of Liability—High-Value Items.
The contracting officer shall approve
the use of this clause in a subcontract
only if the clause would have been used
had the subcontract been a prime con-
tract with the Government.
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