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determination is generally based on a
percentage of completion of the con-
tract or of the terminated portion.
When this basis is used, factors such as
the extent and difficulty of the work
performed by the contractor (e.g., plan-
ning, scheduling, technical study, engi-
neering work production and super-
vision, placing and supervising sub-
contracts, and work performed by the
contractor in (1) stopping performance,
(2) settling terminated subcontracts,
and (3) disposing of termination inven-
tory) shall be compared with the total
work required by the contract or by
the terminated portion. The contrac-
tor’s adjusted fee shall not include an
allowance for fee for subcontract effort
included in subcontractors’ settlement
proposals.

(b) The ratio of costs incurred to the
total estimated cost of performing the
contract or the terminated portion is
only one factor in computing the per-
centage of completion. This percentage
may be either greater or less than that
indicated by the ratio of costs in-
curred, depending upon the evaluation
by the TCO of other pertinent factors.

49.305–2 Construction contracts.
(a) The percentage of completion

basis refers to the contractor’s total ef-
fort and not solely to the actual con-
struction work. Generally, the effort of
a contractor under a cost-reimburse-
ment construction or professional serv-
ices contract can be segregated into
factors such as (1) mobilization includ-
ing organization, (2) use of finances, (3)
contracting for and receipt of mate-
rials, (4) placement of subcontracts, (5)
preparation of shop drawings, (6) work
in place performed by own forces, (7)
supervision of subcontractors’ work (8)
job administration, and (9) demobiliza-
tion.

(b) Each of the applicable factors in
paragraph (a) above shall be assigned a
weighted value depending on its impor-
tance and difficulty. The total weight
value of all factors should be easily di-
visible (e.g., by 100) to determine per-
centages. The percentage of completion
of each factor must be established
based upon the specific facts of each

contract. When totaled, the percentage
of completion of each factor applied to
the weighted value of each factor re-
sults in the overall percentage of con-
tract completion. The percentage of
completion is then applied to the total
contract fee or to the fee applicable to
the terminated portion of the contract
to arrive at an equitable adjustment.

Subpart 49.4—Termination for
Default

49.401 General.

(a) Termination for default is gen-
erally the exercise of the Government’s
contractual right to completely or par-
tially terminate a contract because of
the contractor’s actual or anticipated
failure to perform its contractual obli-
gations.

(b) If the contractor can establish, or
it is otherwise determined that the
contractor was not in default or that
the failure to perform is excusable; i.e.,
arose out of causes beyond the control
and without the fault or negligence of
the contractor, the default clauses pre-
scribed in 49.503 and located at 52.249
provide that a termination for default
will be considered to have been a ter-
mination for the convenience of the
Government, and the rights and obliga-
tions of the parties governed accord-
ingly.

(c) The Government may, in appro-
priate cases, exercise termination or
cancellation rights in addition to those
in the contract clauses (see for exam-
ple, paragraph (h) of the Default clause
at 52.249–8).

(d) For default terminations of orders
under Federal Supply Schedule con-
tracts, see subpart 8.4.

(e) Notwithstanding the provisions of
this 49.401, the contracting officer may,
with the written consent of the con-
tractor, reinstate the terminated con-
tract by amending the notice of termi-
nation, after a written determination
is made that the supplies or services
are still required and reinstatement is
advantageous to the Government.
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49.402 Termination of fixed-price con-
tracts for default.

49.402–1 The Government’s right.
Under contracts containing the De-

fault clause at 52.249–8, the Govern-
ment has the right, subject to the no-
tice requirements of the clause, to ter-
minate the contract completely or par-
tially for default if the contractor fails
to (a) make delivery of the supplies or
perform the services within the time
specified in the contract, (b) perform
any other provision of the contract, or
(c) make progress and that failure en-
dangers performance of the contract.

49.402–2 Effect of termination for de-
fault.

(a) Under a termination for default,
the Government is not liable for the
contractor’s costs on undelivered work
and is entitled to the repayment of ad-
vance and progress payments, if any,
applicable to that work. The Govern-
ment may elect, under the Default
clause, to require the contractor to
transfer title and deliver to the Gov-
ernment completed supplies and manu-
facturing materials, as directed by the
contracting officer.

(b) The contracting officer shall not
use the Default clause as authority to
acquire any completed supplies or
manufacturing materials unless it has
been ascertained that the Government
does not already have title under some
other provision of the contract. The
contracting officer shall acquire manu-
facturing materials under the Default
clause for furnishing to another con-
tractor only after considering the dif-
ficulties the other contractor may have
in using the materials.

(c) Subject to paragraph (d) below,
the Government shall pay the con-
tractor the contract price for any com-
pleted supplies, and the amount agreed
upon by the contracting officer and the
contractor for any manufacturing ma-
terials, acquired by the Government
under the Default clause.

(d) The Government must be pro-
tected from overpayment that might
result from failure to provide for the
Government’s potential liability to la-
borers and material suppliers for lien
rights outstanding against the com-
pleted supplies or materials after the

Government has paid the contractor
for them. To accomplish this, before
paying for supplies or materials, the
contracting officer shall take one or
more of the following measures:

(1) Ascertain whether the payment
bonds, if any, furnished by the con-
tractor are adequate to satisfy all
lienors’ claims or whether it is feasible
to obtain similar bonds to cover out-
standing liens.

(2) Require the contractor to furnish
appropriate statements from laborers
and material suppliers disclaiming any
lien rights they may have to the sup-
plies and materials.

(3) Obtain appropriate agreement by
the Government, the contractor, and
lienors ensuring release of the Govern-
ment from any potential liability to
the contractor or lienors.

(4) Withhold from the amount due for
the supplies or materials any amount
the contracting officer determines nec-
essary to protect the Government’s in-
terest, but only if the measures in sub-
paragraphs (d)(1), (2), and (3) above can-
not be accomplished or are considered
inadequate.

(5) Take other appropriate action
considering the circumstances and the
degree of the contractor’s solvency.

(e) The contractor is liable to the
Government for any excess costs in-
curred in acquiring supplies and serv-
ices similar to those terminated for de-
fault (see 49.402–6), and for any other
damages, whether or not repurchase is
effected (see 49.402–7).

49.402–3 Procedure for default.

(a) When a default termination is
being considered, the Government shall
decide which type of termination ac-
tion to take (i.e., default, convenience,
or no-cost cancellation) only after re-
view by contracting and technical per-
sonnel, and by counsel, to ensure the
propriety of the proposed action.

(b) The administrative contracting
officer shall not issue a show cause no-
tice or cure notice without the prior
approval of the contracting office,
which should be obtained by the most
expeditious means.

(c) Subdivision (a)(1)(i) of the Default
clause covers situations when the con-
tractor has defaulted by failure to
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make delivery of the supplies or to per-
form the services within the specified
time. In these situations, no notice of
failure or of the possibility of termi-
nation for default is required to be sent
to the contractor before the actual no-
tice of termination (but see paragraph
(e) below). However, if the Government
has taken any action that might be
construed as a waiver of the contract
delivery or performance date, the con-
tracting officer shall send a notice to
the contractor setting a new date for
the contractor to make delivery or
complete performance. The notice shall
reserve the Government’s rights under
the Default clause.

(d) Subdivisions (a)(1)(ii) and
(a)(1)(iii) of the Default clause cover
situations when the contractor fails to
perform some of the other provisions of
the contract (such as not furnishing a
required performance bond) or so fails
to make progress as to endanger per-
formance of the contract. If the termi-
nation is predicated upon this type of
failure, the contracting officer shall
give the contractor written notice
specifying the failure and providing a
period of 10 days (or longer period as
necessary) in which to cure the failure.
When appropriate, this notice may be
made a part of the notice described in
subparagraph (e)(1) below. Upon expira-
tion of the 10 days (or longer period),
the contracting officer may issue a no-
tice of termination for default unless it
is determined that the failure to per-
form has been cured. A format for a
cure notice is in 49.607.

(e)(1) If termination for default ap-
pears appropriate, the contracting offi-
cer should, if practicable, notify the
contractor in writing of the possibility
of the termination. This notice shall
call the contractor’s attention to the
contractual liabilities if the contract is
terminated for default, and request the
contractor to show cause why the con-
tract should not be terminated for de-
fault. The notice may further state
that failure of the contractor to
present an explanation may be taken
as an admission that no valid expla-
nation exists. When appropriate, the
notice may invite the contractor to
discuss the matter at a conference. A
format for a show cause notice is in
49.607.

(2) When a termination for default
appears imminent, the contracting of-
ficer shall provide a written notifica-
tion to the surety. If the contractor is
subsequently terminated for default, a
copy of the notice of default shall be
sent to the surety.

(3) If requested by the surety, and
agreed to by the contractor and any as-
signees, arrangements may be made to
have future checks mailed to the con-
tractor in care of the surety. In this
case, the contractor must forward a
written request to the designated dis-
bursing officer specifically directing a
change in address for mailing checks.

(4) If the contractor is a small busi-
ness firm, the contracting officer shall
immediately provide a copy of any cure
notice or show cause notice to the con-
tracting office’s small business spe-
cialist and the Small Business Admin-
istration Regional Office nearest the
contractor. The contracting officer
should, whenever practicable, consult
with the small business specialist be-
fore proceeding with a default termi-
nation (see also 49.402–4).

(f) The contracting officer shall con-
sider the following factors in deter-
mining whether to terminate a con-
tract for default:

(1) The terms of the contract and ap-
plicable laws and regulations.

(2) The specific failure of the con-
tractor and the excuses for the failure.

(3) The availability of the supplies or
services from other sources.

(4) The urgency of the need for the
supplies or services and the period of
time required to obtain them from
other sources, as compared with the
time delivery could be obtained from
the delinquent contractor.

(5) The degree of essentiality of the
contractor in the Government acquisi-
tion program and the effect of a termi-
nation for default upon the contrac-
tor’s capability as a supplier under
other contracts.

(6) The effect of a termination for de-
fault on the ability of the contractor to
liquidate guaranteed loans, progress
payments, or advance payments.

(7) Any other pertinent facts and cir-
cumstances.

(g) If, after compliance with the pro-
cedures in paragraphs (a) through (f) of
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this 49.402–3, the contracting officer de-
termines that a termination for default
is proper, the contracting officer shall
issue a notice of termination stating—

(1) The contract number and date;
(2) The acts or omissions consti-

tuting the default;
(3) That the contractor’s right to pro-

ceed further under the contract (or a
specified portion of the contract) is
terminated;

(4) That the supplies or services ter-
minated may be purchased against the
contractor’s account, and that the con-
tractor will be held liable for any ex-
cess costs;

(5) If the contracting officer has de-
termined that the failure to perform is
not excusable, that the notice of termi-
nation constitutes such decision, and
that the contractor has the right to ap-
peal such decision under the Disputes
clause;

(6) That the Government reserves all
rights and remedies provided by law or
under the contract, in addition to
charging excess costs; and

(7) That the notice constitutes a deci-
sion that the contractor is in default as
specified and that the contractor has
the right to appeal under the Disputes
clause.

(h) The contracting officer shall
make the same distribution of the ter-
mination notice as was made of the
contract. A copy shall also be furnished
to the contractor’s surety, if any, when
the notice is furnished to the con-
tractor. The surety should be requested
to advise if it desires to arrange for
completion of the work. In addition,
the contracting officer shall notify the
disbursing officer to withhold further
payments under the terminated con-
tract, pending further advice, which
should be furnished at the earliest
practicable time.

(i) In the case of a construction con-
tract, promptly after issuance of the
termination notice, the contracting of-
ficer shall determine the manner in
which the work is to be completed and
whether the materials, appliances, and
plant that are on the site will be need-
ed.

(j) If the contracting officer deter-
mines before issuing the termination
notice that the failure to perform is ex-
cusable, the contract shall not be ter-

minated for default. If termination is
in the Government’s interest, the con-
tracting officer may terminate the
contract for the convenience of the
Government.

(k) If the contracting officer has not
been able to determine, before issuance
of the notice of termination whether
the contractor’s failure to perform is
excusable, the contracting officer shall
make a written decision on that point
as soon as practicable after issuance of
the notice of termination. The decision
shall be delivered promptly to the con-
tractor with a notification that the
contractor has the right to appeal as
specified in the Disputes clause.

[48 FR 42447, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

49.402–4 Procedure in lieu of termi-
nation for default.

The following courses of action,
among others, are available to the con-
tracting officer in lieu of termination
for default when in the Government’s
interest:

(a) Permit the contractor, the surety,
or the guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule.

(b) Permit the contractor to continue
performance of the contract by means
of a subcontract or other business ar-
rangement with an acceptable third
party, provided the rights of the Gov-
ernment are adequately preserved.

(c) If the requirement for the supplies
and services in the contract no longer
exists, and the contractor is not liable
to the Government for damages as pro-
vided in 49.402–7, execute a no-cost ter-
mination settlement agreement using
the formats in 49.603–6 and 49.603–7 as a
guide.

49.402–5 Memorandum by the con-
tracting officer.

When a contract is terminated for de-
fault or a procedure authorized by
49.402–4 is followed, the contracting of-
ficer shall prepare a memorandum for
the contract file explaining the reasons
for the action taken.

49.402–6 Repurchase against contrac-
tor’s account.

(a) When the supplies or services are
still required after termination, the

VerDate 29<OCT>99 09:07 Nov 16, 1999 Jkt 183189 PO 00000 Frm 00945 Fmt 8010 Sfmt 8010 Y:\SGML\183189T.XXX pfrm11 PsN: 183189T



946

48 CFR Ch. 1 (10–1–99 Edition)49.402–7

contracting officer shall repurchase
the same or similar supplies or services
against the contractor’s account as
soon as practicable. The contracting
officer shall repurchase at as reason-
able a price as practicable, considering
the quality and delivery requirements.
The contracting officer may repurchase
a quantity in excess of the undelivered
quantity terminated for default when
the excess quantity is needed, but ex-
cess cost may not be charged against
the defaulting contractor for more
than the undelivered quantity termi-
nated for default (including variations
in quantity permitted by the termi-
nated contract). Generally, the con-
tracting officer will make a decision
whether or not to repurchase before
issuing the termination notice.

(b) If the repurchase is for a quantity
not over the undelivered quantity ter-
minated for default, the Default clause
authorizes the contracting officer to
use any terms and acquisition method
deemed appropriate for the repurchase.
However, the contracting officer shall
obtain competition to the maximum
extent practicable for the repurchase.
The contracting officer shall cite the
Default clause as the authority. If the
repurchase is for a quantity over the
undelivered quantity terminated for
default, the contracting officer shall
treat the entire quantity as a new ac-
quisition. If the repurchase is for a
quantity over the undelivered quantity
terminated for default, the contracting
officer shall treat the entire quantity
as a new acquisition.

(c) If repurchase is made at a price
over the price of the supplies or serv-
ices terminated, the contracting officer
shall, after completion and final pay-
ment of the repurchase contract, make
a written demand on the contractor for
the total amount of the excess, giving
consideration to any increases or de-
creases in other costs such as transpor-
tation, discounts, etc. If the contractor
fails to make payment, the contracting
officer shall follow the procedures in
subpart 32.6 for collecting contract
debts due the Government.

[48 FR 42447, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

49.402–7 Other damages.

(a) If a contract is terminated for de-
fault or if a course of action in lieu of
termination for default is followed (see
49.402–4), the contracting officer shall
promptly ascertain and make demand
for any liquidated damages to which
the Government is entitled under the
contract. Under the contract clauses
for liquidated damages at 52.211–11,
these damages are in addition to any
excess repurchase costs.

(b) If the Government has suffered
any other ascertainable damages, in-
cluding administrative costs, as a re-
sult of the contractor’s default, the
contracting officer shall, on the basis
of legal advice, take appropriate action
as prescribed in subpart 32.6 to assert
the Government’s demand for the dam-
ages.

[48 FR 42447, Sept. 19, 1983, as amended at 56
FR 15154, Apr. 15, 1991; 60 FR 48250, Sept. 18,
1995]

49.403 Termination of cost-reimburse-
ment contracts for default.

(a) The right to terminate a cost-re-
imbursement contract for default is
provided for in the Termination for De-
fault or for Convenience of the Govern-
ment clause at 52.249–6. A 10-day notice
to the contractor before termination
for default is required in every case by
the clause.

(b) Settlement of a cost-reimburse-
ment contract terminated for default is
subject to the principles in subparts
49.1 and 49.3 the same as when a con-
tract is terminated for convenience,
except that—

(1) The costs of preparing the con-
tractor’s settlement proposal are not
allowable (see subparagraph (h)(3) of
the clause); and

(2) The contractor is reimbursed the
allowable costs, and an appropriate re-
duction is made in the total fee, if any,
(see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use
the procedures in 49.402 to the extent
appropriate in considering the termi-
nation for default of a cost-reimburse-
ment contract. However, a cost-reim-
bursement contract does not contain
any provision for recovery of excess re-
purchase costs after termination for
default (but see paragraph (g) of the
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clause at 52.246–3 with respect to fail-
ure of the contractor to replace or cor-
rect defective supplies).

[48 FR 42447, Sept. 19, 1983, as amended at 61
FR 39222, July 26, 1996]

49.404 Surety-takeover agreements.
(a) The procedures in this section

apply primarily, but not solely, to
fixed-price construction contracts ter-
minated for default.

(b) Because of the surety’s liability
for damages resulting from the con-
tractor’s default, the surety has cer-
tain rights and interests in the comple-
tion of the contract work and applica-
tion of any undisbursed funds. Accord-
ingly, the contracting officer shall
carefully consider proposals by the sur-
ety concerning completion of the work.
The contracting officer shall take ac-
tion on the basis of the Government’s
interest, including the possible effect
of the action upon the Government’s
rights against the surety.

(c) If the surety offers to complete
the contract work, this should nor-
mally be permitted unless the con-
tracting officer has reason to believe
that the persons or firms proposed by
the surety to complete the work are
not competent and qualified and the in-
terests of the Government would be
substantially prejudiced.

(d) Because of the possibility of con-
flicting demands for unpaid prior earn-
ings (retained percentages and unpaid
progress estimates) of the defaulting
contractor, the surety may condition
its offer of completion upon the execu-
tion by the Government of a takeover
agreement fixing the surety’s rights to
payment from those funds. In that
event, the contracting officer may (but
not before the effective date of termi-
nation) enter into a written agreement
with the surety. The contracting offi-
cer should consider including in the
agreement both the surety and the de-
faulting contractor in order to elimi-
nate any disagreement concerning the
contractor’s residual rights, including
assertions to unpaid prior earnings.

(e) The agreement shall provide for
the surety to complete the work ac-
cording to all the terms and conditions
of the contract and for the Government
to pay the surety the balance of the
contract price unpaid at the time of de-

fault, but not in excess of the surety’s
costs and expenses, in the manner pro-
vided by the contract subject to the
following conditions:

(1) Any unpaid earnings of the de-
faulting contractor, including retained
percentages and progress estimates for
work accomplished before termination,
shall be subject to debts due the Gov-
ernment by the contractor, except to
the extent that such unpaid earnings
may be required to permit payment to
the completing surety of its actual
costs and expenses incurred in the com-
pletion of the work, exclusive of its
payments and obligations under the
payment bond given in connection with
the contract.

(2) The agreement shall not waive or
release the Government’s right to liq-
uidated damages for delays in comple-
tion of the work, except to the extent
that they are excusable under the con-
tract.

(3) If the contract proceeds have been
assigned to a financing institution, the
surety may not be paid from unpaid
earnings, unless the assignee consents
to the payment in writing.

(4) The surety shall not be paid any
amount in excess of its total expendi-
tures necessarily made in completing
the work and discharging its liabilities
under the payment bond of the default-
ing contractor. Furthermore, payments
to the surety to reimburse it for dis-
charging its liabilities under the pay-
ment bond of the defaulting contractor
shall be only on authority of—

(i) Mutual agreement between the
Government, the defaulting contractor,
and the surety;

(ii) Determination of the Comptroller
General as to payee and amount; or

(iii) Order of a court of competent ju-
risdiction.

49.405 Completion by another con-
tractor.

If the surety does not arrange for
completion of the contract, the con-
tracting officer normally will arrange
for completion of the work by awarding
a new contract based on the same plans
and specifications. The new contract
may be the result of sealed bidding or
any other appropriate contracting
method or procedure. The contracting
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officer shall exercise reasonable dili-
gence to obtain the lowest price avail-
able for completion.

[48 FR 42447, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

49.406 Liquidation of liability.
The contract provides that the con-

tractor and the surety are liable to the
Government for resultant damages.
The contracting officer shall use all re-
tained percentages of progress pay-
ments previously made to the con-
tractor and any progress payments due
for work completed before the termi-
nation to liquidate the contractor’s
and the surety’s liability to the Gov-
ernment. If the retained and unpaid
amounts are insufficient, the con-
tracting officer shall take steps to re-
cover the additional sum from the con-
tractor and the surety.

Subpart 49.5—Contract
Termination Clauses

49.501 General.
This subpart prescribes the principal

contract termination clauses. This sub-
part does not apply to contracts that
use the clause at 52.213–4, Terms and
Conditions—Simplified Acquisitions
(Other Than Commercial Items). For
contracts for the acquisition of com-
mercial items, this part provides ad-
ministrative guidance which may be
followed when it is consistent with the
requirements and procedures in the
clause at 52.212–4, Contract Terms and
Conditions—Commercial Items. In ap-
propriate cases, agencies may author-
ize the use of special purpose clauses, if
consistent with this chapter.

[60 FR 48250, Sept. 18, 1995, as amended at 62
FR 64927, Dec. 9, 1997]

49.502 Termination for convenience of
the Government.

(a) Fixed-price contracts of $100,000 or
less (short form).

(1) General use. The contracting offi-
cer shall insert the clause at 52.249–1,
Termination for Convenience of the
Government (Fixed-Price) (Short
Form), in solicitations and contracts
when a fixed-price contract is con-
templated and the contract amount is

expected to be $100,000 or less, except
(i) if use of the clause at 52.249–4, Ter-
mination for Convenience of the Gov-
ernment (Services) (Short Form) is ap-
propriate, (ii) in contracts for research
and development work with an edu-
cational or nonprofit institution on a
no-profit basis, (iii) in contracts for ar-
chitect-engineer services, or (iv) if one
of the clauses prescribed or cited at
49.505(a), (b), or (e), is appropriate.

(2) Dismantling and demolition. If the
contract is for dismantling, demoli-
tion, or removal of improvements, the
contracting officer shall use the clause
with its Alternate I.

(b) Fixed-price contracts over $100,000.
(1)(i) General use. The contracting of-

ficer shall insert the clause at 52.249–2,
Termination for Convenience of the
Government (Fixed-Price), in solicita-
tions and contracts when a fixed-price
contract is contemplated and the con-
tract amount is expected to be over
$100,000, except in contracts for (i) dis-
mantling and demolition, (ii) research
and development work with an edu-
cational or nonprofit institution on a
no-profit basis, or (iii) architect-engi-
neer services; it shall not be used if the
clause at 52.249–4, Termination for Con-
venience of the Government (Services)
(Short Form), is appropriate (see
49.502(c)), or one of the clauses pre-
scribed or cited at 49.505(a), (b), or (e),
is appropriate.

(ii) Construction. If the contract is for
construction, the contracting officer
shall use the clause with its Alternate
I.

(iii) Partial payments. If the contract
is with an agency of the U.S. Govern-
ment or with State, local, or foreign
governments or their agencies, and if
the contracting officer determines that
the requirement to pay interest on ex-
cess partial payments is inappropriate,
the contracting officer shall use the
clause with its Alternate II. In such
contracts for construction, the con-
tracting officer shall use the clause
with its Alternate III.

(2) Dismantling and demolition. The
contracting officer shall insert the
clause at 52.249–3, Termination for Con-
venience of the Government (Disman-
tling, Demolition, or Removal of Im-
provements) in solicitations and con-
tracts for dismantling, demolition, or
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