AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Department of Health and Human Services

and Administrative Law Division,
when deemed necessary.

303.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

(a) Reports shall be made promptly
to the contracting officer.

(b)(1)-(3) [Reserved]

(4) Suspected fraudulent or criminal
matters to be reported to the Depart-
ment of Justice shall be prepared in
letter format and forwarded through
acquisition channels to the head of the
contracting activity for signature. The
letter must contain all pertinent facts
and background information consid-
ered by the contracting officer and
chief of the contracting office that led
to the decision that fraudulent or
criminal matters may be present. A
copy of the signed letter shall be sent
to the Director, Office of Acquisition
and Grants Management.

[49 FR 13964, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]

Subpart 303.5—Other Improper
Business Practices

303.502 Subcontractor kickbacks.

(b) Any known or suspected viola-
tions of the Anti-Kickback Act (41
U.S.C. 51-54) shall be reported to the
contracting officer who shall inves-
tigate the matter, document the find-
ings, and report the results to the chief
of the contracting office. If the results
substantiate the known or suspected
violation, the chief of the contracting
office shall notify the Office of General
Counsel, Business and Administrative
Law Division and report the matter,
through acquisition channels, to the
head of the contracting activity. The
head of the contracting activity shall
take appropriate action is consonance
with the Act, and notify the Director,
Office of Acquisition and Grants Man-
agement of the case and its disposition.

[49 FR 13964, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]
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trolled by Them

303.602 Exceptions.

Approval of an exception to the pol-
icy stated in FAR 3.601 shall be made
by the head of the OPDIV (Assistant
Secretary for Management and Budget
in OS cases) or the Regional Director.

Subpart 303.7—Voiding and
Rescinding Contracts

303.704 Policy.

For the purposes of implementing
FAR subpart 3.7, the authorities grant-
ed to the ‘“‘agency head or designee”
shall be exercised by the principal offi-
cial responsible for acquisition.

[51 FR 44293, Dec. 9, 1986]
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Subpart 304.1—Contract
Execution
304.101 Contracting officer’s
ture.

An original of each bilateral contract
or modification shall be executed by
the contractor and contracting officer.
An original of each unilateral contract
or modification shall be executed by
the contracting officer. The con-
tracting officer need only sign the
original when carbon paper is used in
sets of forms such as Standard Form 44
or Optional Form 347 or 348. A legible
carbon impression of the contracting
officer’s signature shall carry the same
force and effect as a pen and ink signa-
ture for unilateral contracts.

signa-

304.170 [Reserved]

Subpart 304.2—Contract
Distribution

304.201 Procedures.

The signed original of bilateral con-
tracts and modifications shall be
placed in the contract file, and dupli-
cate originals shall be furnished the
contractor, the appropriate accounting
point, the project officer, and other in-
dividuals or offices, as applicable. Pur-
chase orders, delivery orders, and other
unilateral contracts and modifications
shall be distributed the same as bilat-
eral contracts except the original shall
be furnished the contractor or seller.
Copies of wunilateral contracts and
modifications with carbon
impressioned signatures may be used
but must be stamped “DUPLICATE
ORIGINAL"’ (see 304.101).

[49 FR 36110, Sept. 14, 1984]
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Subpart 304.6—Contract Reporting

304.602 Federal
System.

Procurement Data

The Department-wide Contract Infor-
mation System (DCIS) represents the
Department’s implementation of the
FPDS. AIll departmental contracting
activities are required to participate in
the DCIS and follow the procedures
stated in the Contract Information
System Manual and amendments to it.
The principal official responsible for

acquisition shall ensure that all re-
quired contract information is col-
lected, submitted, and received into

the DCIS on or before the 15th of each
month for all appropriate contract and
contract modification awards of the
prior month.

[49 FR 13965, Apr. 9, 1984. Redesignated at 51
FR 44293, Dec. 9, 1986]

Subpart 304.8—Contract Files

304.801 General.

OPDIVs shall prescribe the contents
of contract files and establish filing
procedures consistent with the nature
of the contracting actions and in ac-
cordance with FAR 4.801, 4.802, and
4.803. Contract files should contain an
index of the contents to facilitate re-
view and should be separated into log-
ical categories (see FAR 4.803).

304.804 Closeout of contract files.

304.804-1 Closeout by the office ad-
ministering the contract.

(3) Files for all cost-reimbursement
type contracts should be closed within
20 months of the month in which the
contracting officer receives evidence of
physical completion (see FAR 4.804-4).
The contracting officer responsible for
contract closeout may negotiate settle-
ment of indirect costs for a specific
contract, in advance of the determina-
tion of final indirect cost rates in ac-
cordance with FAR 42.708.

304.870 Closing review.

(a) Contracting officers shall assure
the applicable items in FAR 4.804-5,
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other than a field audit, have been ac-
complished prior to closing any phys-
ically completed contract. Cost-reim-
bursement type contracts will be sub-
ject to the additional requirements set
forth below before they may be closed.

(b) Contracting officers shall use the
instructions in the October 5, 1982
memorandum from the Deputy Assist-
ant Secretary for Procurement, Assist-
ance and Logistics to closeout cost-re-
imbursement type contracts physically
completed prior to fiscal year 1977 and
cost-reimbursement type contracts
completed subsequent to that date for
which field audit information is avail-
able.

(c) Contracting officers shall closeout
all other cost-reimbursement type con-
tracts physically completed after Sep-
tember 30, 1977 in accordance with the
following procedures:

(1) Field audits will be conducted for
contracts in excess of $500,000 awarded
to commercial organizations and non-
profit organizations other than col-
leges and universities, hospitals and
State and local units of government for
which an agency other than HHS has
audit cognizance. Field audits will also
be conducted each year on approxi-
mately 25 of the same type contractors
for which HHS has audit cognizance.
These contracts may be closed after re-
ceipt of the field audit report.

(2) Contracts of any dollar value with
non-proprietary colleges and univer-
sities, hospitals and State and local
units of government and contracts not
in excess of $500,000 with other institu-
tions/organizations shall be closed out
on the basis of a desk audit. The desk
audit should include (i) a confirmation
from the project officer that labor, ma-
terial, travel, and other types of direct
costs are commensurate with contract
requirements, (ii) a review of available
audit reports to determine if any ad-
justments were made that may be ap-
plicable to the contract under review,
and (iii) discussions with the cognizant
government auditor when considered
appropriate. These contracts shall be
closed with the condition that they are
subject to adjustment should an on-site
audit be conducted at a later date and
should unallowable costs be identified
as a result of that audit. The release
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executed by the contractor shall con-
tain the following:

The Contractor agrees, pursuant to the
clause in this contract entitled Allowable
Cost (for cost-reimbursement contracts) or
Allowable Cost and Fixed Fee (for CPFF con-
tracts), that the amount of any sustained
audit exceptions resulting from any audit
made after final payment will be refunded to
the Government.

(3) The contracting officer may re-
quest a field audit of any contract
when, in his/her judgment, the risk at-
tendant with the contract warrants it.
The contracting officer, however, shall
exercise discretion in requesting such
audits on creditable evidence such as
unsatisfactory dealings with the con-
tractor during the period of contract
performance, prior audit reports con-
taining serious findings against the
contractor, the known experience of
other government officials in dealing
with the contractor when the con-
tracting officer is personally knowl-
edgeable about the circumstances, for-
mal third party complaints or allega-
tions which bear upon the contractor’s
integrity or the propriety of costs
charged to the Government, and other
comparable allegations or advice of a
derogatory nature about the con-
tractor made by responsible individ-
uals which in the contracting officer’s
judgment should be investigated. Ex-
cept where a contracting officer sus-
pects misrepresentation or fraud, au-
dits should not be requested if their
cost of performance is likely to exceed
their potential cost recovery.

(4) When an audit is warranted prior
to closing out a contract, the con-
tracting officer should request the
audit directly from the Department of
Health and Human Services Office of
the Inspector General, Office of Audits
(HHSOA). The request should cite the
reasons the contracting officer believes
an audit is warranted. A copy of the re-
quest should be forwarded to the Direc-
tor, Office of Acquisition and Grants
Management (DOAGM). In the event
the Office of the Inspector General can-
not honor the request in a reasonable
period of time, it will consult with
DOAGM and the contracting officer.
The final decision on the need and
scope of an audit will be made on the
basis of the value of the contract, the
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nature of the contracting officer’s con-
cerns, and the availability of HHSOA
or other existing resources in the De-
partment to perform a review to sat-
isfy the contracting officer’s concerns.

(5) Closeout procedures are to be fol-
lowed in conjunction with the regular
procedures now followed in admin-
istering contracts. These procedures
are not meant or to be interpreted as
imposing any requirement or responsi-
bility on contracting officers or neces-
sitating any reviews on the part of the
contracting officials not currently re-
quired by the FAR. With some rare ex-
ceptions, Standard Form 1034, Public
Voucher for Purchases and Services
Other than Personal, will contain suffi-
cient information to allow a con-
tracting officer to satisfy requirements
for desk audits. Accordingly, these
closeout procedures shall not cause
contracting officers to engage in ex-
traordinary oversight or review and
shall not be used by contracting offi-
cers as the basis for requiring contrac-
tors to submit extraordinary docu-
mentation such as payroll listing,
labor billings, travel details, etc.

[49 FR 13965, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989; 54 FR 43965, Oct. 30,
1989; 56 FR 47002, Sept. 17, 1991]

Subpart 304.70—Acquisition Instru-
ment Identification  Num-
bering System

304.7000 Scope of subpart.

This subpart prescribes policy and
procedures for assigning identifying
numbers to contracts and related in-
struments, including solicitation docu-
ments, purchase orders, and delivery
orders.

304.7001 Numbering contracts.

(a) Contracts which require numbering.
The following contracts shall be num-
bered in accordance with the system
prescribed in paragraph (b) of this sec-
tion:

(1) AIll contracts, including letter
contracts and task orders under basic
ordering agreements, which involve the
payment of $2,500 or more for the ac-
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quisition of personal property or non-
personal services.

(2) AIll contracts which involve the
payment of $2,000 or more for construc-
tion (including renovation or alter-
ation).

(3) All contracts which involve more
than one payment regardless of
amount.

(The number assigned to a letter con-
tract shall be assigned to the super-
seding definitized contract.)

(b) Numbering system. All contracts
which require numbering shall be as-
signed a number consisting of the fol-
lowing:

(1) The three digit code assigned to
the contracting office by the Office of
Financial Operations, Office of Fi-
nance.

(2) A two digit fiscal year designa-
tion; and

(3) A four digit serial number. While
it is required that a different series of
four digit serial numbers be used for
each fiscal year, serial numbers as-
signed need not be sequential.

(c) MHlustration of contract numbers.
The initial contract executed by the
Division of Contract Operations, Office
of the Secretary, for fiscal year 1983
should be numbered 100-83-0001, the
second contract 100-83-0002. Alter-
natively, if it is desirable for internal
identification purposes to establish
separate series of numbers for sealed
bid and negotiated contracts, this pro-
cedure is permissible. In this instance,
the initial sealed bid contract might be
numbered 100-83-0001 and the initial ne-
gotiated contract numbered 100-83-0500.

(d) Assignment of identification codes.
Each contracting office of the Depart-
ment shall be assigned a three digit
identification code by the Office of Fi-
nancial Operations. Requests for the
assignment of such codes for newly es-
tablished contracting offices shall be
submitted by the headquarters acquisi-
tion staff office of the contracting ac-
tivity to the Director, Office of Finan-
cial Operations. Conversely, in the
event that a contracting office is to be
disestablished, the Director, Office of
Financial Operations shall be notified.
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A listing of the contracting office iden-
tification codes currently in use is con-

tained in the Department-wide Con-
tract Information System Manual
(DCIS).

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

304.7002 Numbering solicitation docu-
ments.

Requests for proposals and invita-
tions for bids shall be numbered in ac-
cordance with procedures prescribed by
the headquarters staff office of the con-
tracting activity.

304.7003 Numbering purchase and de-
livery orders.

Contracting offices shall establish
procedures for numbering purchase or-
ders as required for effective identifica-
tion and control.

304.7004 Numbering basic agreements.

Basic agreements shall be numbered
in accordance with procedures pre-
scribed by the headquarters staff office
of the cognizant contracting activity.
However, individual contracts entered
into pursuant to the terms and condi-
tions of a basic agreement shall be
numbered in accordance with
304.7001(b).

304.7005 Numbering basic
agreements.

ordering

Basic ordering agreements shall be
numbered in accordance with proce-
dures prescribed by the headquarters
staff office of the contracting activity.

[49 FR 13965, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

Subpart 304.71—Review and Ap-
proval of Proposed Contract
Awards

304.7100 Scope of subpart.

This subpart prescribes review and
approval procedures for contract ac-
tions to ensure that:

(a) Contract awards are in conform-
ance with law, established policies and
procedures, and sound business prac-
tices;
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(b) Contractual documents properly
reflect the mutual understanding of
the parties; and

(c) The contracting officer is in-
formed of deficiencies and items of
questionable acceptability and correc-
tive action is taken.

304.7101 Contracts requiring review
and approval.
(a) General. All contractual docu-

ments, regardless of dollar value, are
to be reviewed by the contracting offi-
cer prior to award, even if the review
and approval procedures prescribed in
this section are applicable. However,
under no circumstances may the indi-
vidual who signs a contract instrument
as contracting officer perform final re-
view and approval of that contract ac-
tion if it, or any modification to it, is
expected to exceed the levels set forth
in (b) (1) or (2) below.

(b) Required reviews and approvals. (1)
Officials responsible for the acquisition
function in the Office of the Secretary,
OPDIVs (except the Public Health
Service), and regional offices are to as-
sure that sealed bid or negotiated con-
tracts, and/or modifications to them,
expected to exceed $300,000, are re-
viewed and approved prior to award. In
order to assure the propriety of smaller
dollar acquisitions, a statistically sig-
nificant sample of contract actions not
expected to exceed $300,000 are to be re-
viewed and approved prior to award.

(2) Contract actions of the Public
Health Service are to be reviewed and
approved prior to award in accordance
with the dollar thresholds stated in
Subpart PHS 304.71. In order to assure
the propriety of smaller dollar acquisi-
tions, a statistically significant sample
of contract actions not expected to ex-
ceed those dollar thresholds referenced
in Subpart PHS 304.71 are to be re-
viewed and approved prior to award.

(c) Reviewing officials. Officials as-
signed responsibility for review and ap-
proval of contract actions must possess
qualifications in the field of acquisi-
tion commensurate with the level of
review performed, and, as a minimum,
possess those acquisition skills ex-
pected of a contracting officer. The fol-
lowing officials are responsible for
preaward contract review and approval:

Office of the Secretary—
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Director, Division of Contract and Grant
Operations
Director, Division of Contract Operations,
Office of Administrative and Manage-
ment Services
Office of Human Development Services—Di-
rector, Grants and Contracts Management
Division
Social Security Administration—Director,
Office of Acquisition and Grants (may be
redelegated to the appropriate division di-
rection within the Office of Acquisition
and Grants)

Health Care Financing Administration—Di-
rector, Division of Procurement Services.
Public Health Service—The reviewing offi-
cial is designated in Subpart PHS 304.71, as
approved by the Director, Office of Pro-

curement and Logistics Policy, OPAL.

However, if any of the officials are to
serve as the contracting officer and
sign the contractual document, the re-
view and approval function shall be
performed by an appropriate official at
least one level above.

(d) Regional offices. The Director, Re-
gional Administrative Support Center
(RASC) is responsible for review and
approval of contracts, or modifications
to them, expected to exceed $300,000
and executed by the regional office’s
contracting staff. The RASC may ob-
tain the advice of the Regional Attor-
ney in the review of proposed contract
awards.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23127, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44293, Dec. 9, 1986; 52 FR 27558,
July 22, 1987; 54 FR 24343, June 7, 1989]

304.7102 Conduct of the review.

(a) General. Reviewing officials may
solicit the participation of specialists
in various technical and administra-
tive disciplines to aid in the review.
The method of the review is not pre-
scribed here in order to permit discre-
tionary judgment in determining the
depth to which significant areas are to
be examined.

(b) Contract file. The reviewer is to:
(1) Determine that the contract file
constitutes an independent record, doc-
umented to provide a complete chro-
nology of actions related to all aspects
of the acquisition, and that the docu-
mentation is consistent with the re-
quirements of FAR 4.803;

(2) Determine that each contract file
contains documentation or other data
(i.e., technical and business manage-
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ment evaluation, cost advisory and
audit reports, negotiation memo-
randum, etc.) sufficient to explain and
support the rationales, judgments, and
authorities upon which all decisions
and actions were predicated; and

(3) Ascertain:

(i) If the proposed acquisition action
is to be awarded by other than full and
open competition, that the documenta-
tion and approvals supporting the deci-
sion are present in the contract file;

(i) That proper publicizing of the
proposed acquisition was made pursu-
ant to FAR Part 5;

(iii) That approval was obtained for
any deviation from prescribed contract
clauses;

(iv) That sufficient competition was
obtained, the competitive range was
appropriately determined, and oral or
written discussions were conducted
with all firms in the competitive range;

(v) That all the rules set forth in
FAR Part 14 were complied with when
the proposed award is a result of an
IFB; and

(vi) That appropriate determinations
and findings which justify the type of
contract and advance payments are a
part of the contract file.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23127, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

304.7103 Approvals.

(a) Awards are not to be made until
approval is granted by the reviewing
official identified in 304.7101. All ap-
provals are to be in writing, except
that when time is of the essence ap-
proval may be given orally and subse-
quently confirmed in writing.

(b) The reviewing official shall not
approve a proposed contract award if a
substantive issue (or issues) remains to
be resolved. However, in appropriate
circumstances, the reviewing official
may use discretion and grant approval
on a conditional basis and require the
contracting officer to submit follow-up
written documentation that the sub-
stantive issue has been resolved. This
provides the reviewing official the op-
tion to require the contracting officer
to resolve the substantive issue and
submit documenting evidence before
award approval is given, or to grant
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conditional approval providing the sub-
stantive issue is resolved before the
contract is awarded and require the
contracting officer to submit docu-
menting evidence either before or after
the award. The reviewing official also
has the option to determine the extent
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of documentation evidence to be sub-
mitted by the contracting officer. This
may range from complete resubmission
of the contract file to submission of a
memorandum stating the contracting
officer’s actions in resolving the sub-
stantive issue.
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