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SOURCE: 49 FR 13976, Apr. 9, 1984, unless
otherwise noted.

Subpart 309.1—Responsible
Prospective Contractors

309.104 Standards.

309.104–1 General standards.
(a) In determining the adequacy of a

prospective contractor’s financial re-
sources for the performance of the pro-
posed contract, particular attention
shall be given to the ability of the con-
tractor to discharge its full financial
responsibility for charges and losses of
Government-furnished material, when
the contractor has responsibility for
such material.

(e) The prospective contractor must
have an established system of account-
ing and financial controls which are de-
termined by the contracting officer to
be adequate to permit the effective ad-
ministration of the type of contract
proposed, particularly if under its
terms the costs incurred are a factor in
determining the amount payable under

the contract, or if advance or progress
payments are requested.

309.105 Procedures.

309.105–1 Obtaining information.

(b)(2)(ii) To ensure that a prospective
contractor has the necessary account-
ing and operational controls (see
309.104–1(e)), a written determination
must be made by the contracting offi-
cer that the prospective contractor has
an adequate accounting system for de-
termining costs applicable to the con-
tract and a billing system that satis-
fies the contractual payment provi-
sions. The determination must explain
the basis for this judgment.

(A) When dealing with high risk orga-
nizations, i.e., new organizations, those
with known problems, and those with
accounting system deficiencies, the
contracting officer shall use every rea-
sonable means available to protect the
Government from the improper expend-
iture of Federal funds. Actions should
include at least one of the following:
preaward and postaward audits; direct
identification of cost with deliverables;
billing by contract phases or tasks; fi-
delity bonding or other guarantees by
the parent company or principals of
the organization; increased scrutiny of
vouchers and financial reports; and fre-
quent site visits to verify the incur-
rence of specific costs and the relation-
ship of technical progress with the
amount billed.

(B) If a prospective contractor’s ac-
counting or billing system (or both) is
determined to be inadequate, correc-
tive action must be taken before that
organization is awarded a contract.
When corrective action cannot be com-
pleted until after the award and the
contracting officer determines that the
award must be made, the contracting
officer shall consult with the cognizant
cost advisor and take the appropriate
actions set forth in FAR 16.104 to en-
sure that the Government’s interests
will be protected and the contract will
be adequately costed and administered.
Awards made under the preceding con-
dition must be approved in writing by
the principal official responsible for ac-
quisition.
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Subpart 309.4—Debarment,
Suspension, and Ineligibility

SOURCE: 50 FR 7780, Feb. 26, 1985, unless
otherwise noted.

309.403 Definitions.

Acquiring agency’s head or a designee,
as used in the FAR, shall mean, unless
otherwise stated in this subpart, the
head of the contracting activity. Act-
ing in the capacity of the acquiring
agency’s head, the head of the con-
tracting activity may make the re-
quired justifications or determina-
tions, and take the necessary actions,
specified in FAR 9.405, 9.406, and 9.407
for his or her respective activity, but
only after obtaining the approval of
the debarring or suspending official, as
the case may be.

Debarring official means the Assistant
Secretary for Management and Budget,
or his/her designee.

Initiating official means either the
contracting officer, the head of the
contracting activity, the Deputy As-
sistant Secretary for Management and
Acquisition, or the Inspector General.

Suspending official means the Assist-
ant Secretary for Management and
Budget, or his/her designee.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989; 54 FR 43965, Oct. 30,
1989]

309.404 Parties excluded from pro-
curement programs.

(c) The Office of Management and Ac-
quisition (OMAC) shall perform the ac-
tions required by FAR 9.404(c).

(4) OMAC shall maintain all docu-
mentation submitted by the initiating
official recommending the debarment
or suspension action and all cor-
respondence and other pertinent docu-
mentation generated during the OMAC
review.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989; 54 FR 43966, Oct. 30,
1989]

309.405 Effect of listing.

(a) The head of the contracting activ-
ity may, with the concurrence of the
debarring or suspending official, make
the determinations referenced in FAR

9.405(a), regarding contracts for their
respective activities.

(1) If a contracting officer considers
it necessary to award a contract, or
consent to a subcontract with a
debarred or suspended contractor, the
contracting officer shall prepare a de-
termination, including all pertinent
documentation, and submit it through
acquisition channels to the head of the
contracting activity. The documenta-
tion must include the date by which
approval is required and a compelling
reason for the proposed action. Some
examples of circumstances that may
constitute a compelling reason for the
award to, or consent to a subcontract
with, a debarred or suspended con-
tractor include:

(i) The property or services to be ac-
quired are available only from the list-
ed contractor;

(ii) The urgency of the requirement
dictates that the Department deal with
the listed contractor; or

(iii) There are other compelling rea-
sons which require business dealings
with the listed contractor.

(2) If the head of the contracting ac-
tivity decides to approve the requested
action, he/she shall request the concur-
rence of the debarring or suspending of-
ficial and, if given, shall, in writing, in-
form the contracting officer of the de-
cision within the required time period.

309.405–1 Continuation of current con-
tracts.

(a) Notwithstanding the debarment
or suspension of a contractor, con-
tracting officers may continue con-
tracts or subcontracts in existence at
the time the contractor was debarred
or suspended, unless the head of the
contracting activity or debarring or
suspending official directs otherwise. A
decision as to the type of termination
action, if any, to be taken should be
made only after review by the award-
ing activity’s contracting and tech-
nical personnel. The contracting offi-
cer shall coordinate any termination
with the Office of the General Counsel
to ensure the propriety of the proposed
action.

(b) Contracting officers shall not
renew the current contracts of
debarred or suspended contractors, or
otherwise extend their duration, unless
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the head of the contracting activity de-
termines to do so, with the concur-
rence of the debarring or suspending of-
ficial. The contracting officer shall
prepare a determination meeting the
requirements of 309.405(a) and submit
it, through acquisition channels, to the
head of the contracting activity. If the
head of the contracting activity agrees
with the determination, he/she shall
obtain the concurrence of the debar-
ring or suspending official.

309.406 Debarment.

309.406–3 Procedures.
(a) Investigation and referral. When-

ever an apparent cause for debarment
becomes known to an initiating offi-
cial, that person shall prepare a report
incorporating the information required
by 309.470–2, if known, and forward it
through appropriate channels, with a
written recommendation, to the debar-
ring official. Contracting officers shall
forward their reports in accordance
with 309.470–1. The debarring official
shall initiate an investigation through
such means as he/she deems appro-
priate.

(b) Decisionmaking process. The debar-
ring official shall review the results of
the investigation, if any, and make a
written determination whether or not
debarment procedures are to be com-
menced. A copy of the determination
shall be promptly sent through appro-
priate channels to the initiating offi-
cial, and the contracting officer, if nec-
essary. If the debarring official deter-
mines to commence debarment proce-
dures, he/she shall, after consultation
with the Office of the General Counsel,
notify the contractor in accordance
with FAR 9.406–3(c). If the proposed ac-
tion is not based on a conviction or
judgment and the contractor’s submis-
sion in response to the notice raises a
genuine dispute over facts material to
the proposed debarment, the debarring
official shall arrange for fact-finding
hearings and take the necessary ac-
tions specified in FAR 9.406–3(b)(2). The
debarring official shall also ensure that
written findings of fact are prepared,
and shall base the debarment decision
on the facts as found, after considering
information and argument submitted
by the contractor and any other infor-

mation in the administrative record.
The Office of the General Counsel shall
represent the Department at any fact-
finding hearing and may present wit-
nesses for HHS and question any wit-
nesses presented by the contractor.

309.407 Suspension.

309.407–3 Procedures.
(a) Investigation and referral. When-

ever an apparent cause for suspension
becomes known to an initiating offi-
cial, that person shall prepare a report
incorporating the information required
by 309.470–2, if known, and forward it
through appropriate channels, with a
written recommendation, to the sus-
pending official. Contracting officers
shall forward their reports in accord-
ance with 309.470–1. The suspending of-
ficial shall initiate an investigation
through such means as he/she deems
appropriate.

(b) Decisionmaking process. The sus-
pending official shall review the results
of the investigation, if any, and make a
written determination whether or not
suspension should be imposed. A copy
of this determination shall be promptly
sent through appropriate channels to
the initiating official and the con-
tracting officer, if necessary. If the sus-
pending official determines to impose
suspension, he/she shall, after consulta-
tion with the Office of the General
Counsel, notify the contractor in ac-
cordance with FAR 9.407–3(c). If the ac-
tion is not based on an indictment and,
subject to the provisions of FAR 9.407-
3(b)(2), the contractor’s submission in
response to the notice raises a genuine
dispute over facts material to the sus-
pension, the suspending official shall,
after suspension has been imposed, ar-
range for fact-finding hearings and
take the necessary actions specified in
FAR 9.407–3(b)(2).

309.470 Reporting of suspected causes
for debarment or suspension, or the
taking of evasive actions.

309.470–1 Situations where reports are
required.

A report incorporating the informa-
tion required by 309.470-2 shall be for-
warded, in duplicate, by the con-
tracting officer through acquisition
channels to the OMAC when—
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(a) A contractor has committed, or is
suspected of having committed, any of
the acts described in FAR 9.406–2 or
FAR 9.407–2; or

(b) A contractor is suspected of at-
tempting to evade the prohibitions of
debarment or suspension imposed
under this regulation, or any other
comparable regulation, by changes of
address, multiple addresses, formation
of new companies, or by other devices.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989]

309.470–2 Contents of reports.
Each report prepared under 309.470–1

shall be coordinated with the Office of
the General Counsel and shall include
the following information, where avail-
able:

(a) Name and address of contractor.
(b) Name of the principal officers,

partners, owners, or managers.
(c) All known affiliates, subsidiaries,

or parent firms, and the nature of the
affiliation.

(d) Description of the contract or
contracts concerned, including the con-
tract number, and office identifying
numbers or symbols, the amount of
each contract, the amount paid the
contractor and the amount still due,
and the percentage of work completed
and to be completed.

(e) The status of vouchers.
(f) Whether contract funds have been

assigned pursuant to the Assignment of

Claims Act, as amended, 31 U.S.C. 3727,
41 U.S.C. 15, and, if so assigned, the
name and address of the assignee and a
copy of the assignment.

(g) Whether any other contracts are
outstanding with the contractor or any
affiliates, and, if so, the amount of
such contracts, whether these funds
have been assigned pursuant to the As-
signment of Claims Act, as amended, 31
U.S.C. 3727, 41 U.S.C. 15, and the
amounts paid or due on such contracts.

(h) A complete summary of all avail-
able pertinent evidence.

(i) A recommendation as to the con-
tinuation of current contracts.

(j) An estimate of damages, if any,
sustained by the Government as a re-
sult of the action of the contractor, in-
cluding an explanation of the method
used in making the estimate.

(k) The comments and recommenda-
tions of the contracting officer and
statements regarding whether the con-
tractor should be suspended or
debarred, whether any limitations
should be applied to such action, and
the period of any proposed debarment.

(l) As an enclosure, a copy of the con-
tract(s) or pertinent excerpts there-
from, appropriate exhibits, testimony
or statements of witnesses, copies of
assignments, and other relevant docu-
mentation or a written summary of
any information for which documenta-
tion is not available.
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