AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Labor Relations Authority

determination on the appeal and re-
spond in writing to the requester, de-
termining whether, or the extent to
which, the request shall be complied
with.

(i) If the determination is to comply
with the request and the request is ex-
pected to involve an assessed fee in ex-
cess of $25.00, the determination shall
specify or estimate the fee involved
and shall require prepayment of any
charges due in accordance with the
provisions of paragraph (a) of §2411.10
before the records are made available.

(i) Whenever possible, the deter-
mination relating to a request for
records that involves a fee of less than
$25.00 shall be accompanied by the re-
quested records. Where this is not pos-
sible, the records shall be forwarded as
soon as possible thereafter, consistent
with other obligations of the Authority
or the General Counsel.

(b) Federal Service Impasses Panel. (1)
Whenever any request for records is de-
nied by the Executive Director, a writ-
ten appeal may be filed with the Chair-
man of the Panel within thirty (30)
days after the requester receives notifi-
cation that the request has been denied
or after the requester receives any
records being made available, in the
event of partial denial.

(2) The Chairman of the Panel, with-
in twenty (20) working days from the
time of receipt of the appeal, except as
provided in §2411.8, shall make a deter-
mination on the appeal and respond in
writing to the requester, determining
whether, or the extent to which, the re-
quest shall be complied with.

(i) If the determination is to comply
with the request and the request is ex-
pected to involve an assessed fee in ex-
cess of $25.00, the determination shall
specify or estimate the fee involved
and shall require prepayment of any
charges due in accordance with the
provisions of paragraph (a) of §2411.10
before the records are made available.

(i) Whenever possible, the deter-
mination relating to a request for
records that involves a fee of less than
$25.00 shall be accompanied by the re-
quested records. Where this is not pos-
sible, the records shall be forwarded as
soon as possible thereafter, consistent
with other obligations of the Panel.

§2411.8

(c) If on appeal the denial of the re-
quest for records is upheld in whole or
in part by the Chairman of the Author-
ity, the General Counsel, or the Chair-
man of the Panel, as appropriate, the
person making the request shall be no-
tified of the reasons for the determina-
tion, the name and title or position of
the person responsible for the denial,
and the provisions for judicial review
of that determination under 5 U.S.C.
552(a)(4). Even though no appeal is filed
from a denial in whole or in part of a
request for records by the person mak-
ing the request, the Chairman of the
Authority, the General Counsel or the
Chairman of the Panel, as appropriate,
may, without regard to the time limit
for filing of an appeal, sua sponte initi-
ate consideration of a denial under this
appeal procedure by written notifica-
tion to the person making the request.
In such event the time limit for mak-
ing the determination shall commence
with the issuance of such notification.

§2411.8 Extension of time limits.

In unusual circumstances as specified
in this section, the time limits pre-
scribed with respect to initial deter-
minations or determinations on appeal
may be extended by written notice
from the officer handling the request
(either initial or on appeal) to the per-
son making such request setting forth
the reasons for such extension and the
date on which a determination is ex-
pected to be dispatched. No such notice
shall specify a date that would result
in a total extension of more than ten
(10) working days. As used in this sec-
tion, “‘unusual circumstances’” means,
but only to the extent reasonably nec-
essary to the proper processing of the
particular request:

(a) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(b) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request; or

(c) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
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§2411.9

substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject matter interest
therein.

§2411.9 Effect of failure to meet time
limits.

Failure by the Authority, the Gen-
eral Counsel or the Panel either to
deny or grant any request under this
part within the time limits prescribed
by the Freedom of Information Act, as
amended, 5 U.S.C. 552, and these regu-
lations shall be deemed to be an ex-
haustion of the administrative rem-
edies available to the person making
this request.

§2411.10 Fees.

(a) Definitions. For the purpose of this
section:

(1) The term direct costs means those
expenditures which the Authority, the
General Counsel or the Panel actually
incurs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to a FOIA request. Direct costs in-
clude, for example, the salary of the
employee performing work (the basic
rate of pay for the employee plus 16
percent of the rate to cover benefits)
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(2) The term search includes all time
spent looking for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents. Searches
may be done manually or by computer
using existing programming.

(3) The term duplication refers to the
process of making a copy of a docu-
ment necessary to respond to a FOIA
request. Such copies can take the form
of paper copy, microfilm, audio-visual
materials, or machine readable docu-
mentation (e.g., magnetic tape or
disk), among others.

(4) The term review refers to the proc-
ess of examining documents located in
response to a commercial use request
(see paragraph (a)(5) of this section) to
determine whether any portion of any
document located is permitted to be
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withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(5) The term ‘“‘commercial use’ request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, the Authority, the
General Counsel or the Panel will look
first to the use to which a requester
will put the document requested.
Where the Authority, the General
Counsel or the Panel has reasonable
cause to doubt the use to which a re-
quester will put the records sought, or
where that use is not clear from the re-
quest itself, the Authority, the General
Counsel or the Panel may seek addi-
tional clarification before assigning
the request to a specific category.

(6) The term educational institution re-
fers to a preschool, a public or private
elementary or secondary school, an in-
stitution of graduate higher education,
an institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(7) The term non-commercial scientific
institution refers to an institution that
is not operated on a ‘‘commercial”
basis as that term is referenced in
paragraph (a)(5) of this section, and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(8) The term representative of the news
media refers to any person actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
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