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the requester, brief summary of the in-
formation requested, an indication of
whether the request or appeal was de-
nied or partially denied, the FOIA ex-
emption(s) cited as the basis for any
denials, and the amount of fees associ-
ated with the request or appeal.

§11.33 Appeals.

Any person whose initial FOIA re-
quest is denied in whole or in part may
appeal that denial to the Director, Na-
tional Appeals Division, U.S. Depart-
ment of Agriculture, 3101 Park Center
Drive, Suite 1113, Alexandria, Virginia
22302. The Director will make the final
determination on the appeal.

APPENDIX A TO SUBPART C—LIST OF
ADDRESSES

This list provides the titles and mailing
addresses of officials who have custody of
NAD records. This list also identifies the
normal working hours, Monday through Fri-
day, excluding holidays, during which public
inspection and copying of certain kinds of
records is permitted.

Director, National Appeals Division, U.S. De-
partment of Agriculture, 3101 Park Center
Drive, Suite 1113, Alexandria, Virginia
22302, Hours: 8 a.m.-5 p.m.

Regional Assistant Director, Eastern Region,
National Appeals Division, U.S. Depart-
ment of Agriculture, 3500 DePauw Boule-
vard, Suite 2052, Indianapolis, Indiana
46268, Hours: 8 a.m.-5 p.m.

Regional Assistant Director, Southern Re-
gion, National Appeals Division, U.S. De-
partment of Agriculture, 7777 Walnut
Grove Road, LLB-1, Memphis, Tennessee
38120, Hours: 8 a.m.-5 p.m.

Regional Assistant Director, Western Re-
gion, National Appeals Division, U.S. De-
partment of Agriculture, 755 Parfet Street,
Suite 494, Lakewood, Colorado 80215-5506,
Hours: 8 a.m.-5 p.m.
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Subpart A—General Provisions

§12.1 General.

(a) Scope. This part sets forth the
terms and conditions under which a
person who produces an agricultural
commodity on highly erodible land or
designates such land for conservation
use, plants an agricultural commodity
on a converted wetland, or converts a
wetland shall be determined to be in-
eligible for certain benefits provided by
the United States Department of Agri-
culture (USDA) and agencies and in-
strumentalities of USDA.

(b) Purpose. The purpose of the provi-
sions of this part are to remove certain
incentives for persons to produce agri-
cultural commodities on highly erod-
ible land or converted wetland and to
thereby—

(1) Reduce soil loss due to wind and
water erosion;

(2) Protect the Nation’s long-term ca-
pability to produce food and fiber;

(3) Reduce sedimentation and im-
prove water quality; and

(4) Assist in preserving the functions
and values of the Nation’s wetlands.
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§12.2 Definitions.

(a) General. The following definitions
shall be applicable for the purposes of
this part:

Agricultural commodity means any
crop planted and produced by annual
tilling of the soil, including tilling by
one-trip planters, or sugarcane.

CCC means the Commodity Credit
Corporation, a wholly-owned govern-
ment corporation within USDA orga-
nized under the provisions of 15 U.S.C.
714 et seq.

Conservation District (CD) means a
subdivision of a State or local govern-
ment organized pursuant to the appli-
cable law to develop and implement
soil and water conservation activities
or programs.

Conservation plan means the docu-
ment that—

(1) Applies to highly erodible crop-
land;

(2) Describes the conservation system
applicable to the highly erodible crop-
land and describes the decisions of the
person with respect to location, land
use, tillage systems, and conservation
treatment measures and schedules; and

(3) Is approved by the local soil con-
servation district in consultation with
the local committees established under
section 8(b)(5) of the Soil Conservation
and Domestic Allotment Act (16 U.S.C.
590h(b)(5)) and the Natural Resources
Conservation Service (NRCS) for pur-
poses of compliance with this part.

Conservation system means a combina-
tion of one or more conservation meas-
ures or management practices that
are—

(1) Based on local resource condi-
tions, available conservation tech-
nology, and the standards and guide-
lines contained in the NRCS field office
technical guides (available from NRCS
State offices); and

(2) Designed for purposes of this part
to achieve, in a cost-effective and tech-
nically practicable manner, a substan-
tial reduction in soil erosion or a sub-
stantial improvement in soil condi-
tions on a field or group of fields con-
taining highly erodible cropland when
compared to the level of erosion or soil
conditions that existed before the ap-
plication of the conservation measures
and management practices.

7 CFR Subtitle A (1-1-99 Edition)

Conservation use or set aside means
cropland that is designated as con-
servation-use acreage, set aside, or
other similar designation for the pur-
pose of fulfilling provisions under any
acreage-limitation or land-diversion
program administered by the Secretary
of Agriculture requiring that the pro-
ducer devote a specified acreage to con-
servation or other non-crop production
uses.

Creation of a wetland means the devel-
opment of the hydrologic, geochemical,
and biological components necessary
to support and maintain a wetland
where a wetland did not previously
exist. Any wetland established on a
non-hydric soil will be considered a
created wetland.

CSREES means the Cooperative State
Research, Education, and Extension
Service, an agency of USDA which is
generally responsible for coordinating
the information and educational pro-
grams of USDA.

Department means the United States
Department of Agriculture (USDA).

Enhancement of a wetland means the
alteration of an existing wetland to in-
crease its specific functions and values.
Enhancement actions include new ca-
pabilities, management options, struc-
tures, or other actions to influence one
or several functions and values.

Erodibility index means a numerical
value that expresses the potential
erodibility of a soil in relation to its
soil loss tolerance value without con-
sideration of applied conservation
practices or management.

FSA means the Farm Service Agency,
an agency of USDA which is generally
responsible for administering commod-
ity production adjustment and certain
conservation programs of USDA.

Field means a part of a farm that is
separated from the balance of the farm
by permanent boundaries such as
fences, roads, permanent waterways, or
other similar features. At the option of
the owner or operator of the farm,
croplines may also be used to delineate
a field if farming practices make it
probable that the croplines are not sub-
ject to change. Any highly erodible
land on which an agricultural commod-
ity is produced after December 23, 1985,
and is not exempt under §12.5(a), shall
be considered part of the field in which
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the land was included on December 23,
1985, unless, to carry out this title, the
owner and FSA agree to modify the
boundaries of the field.

Highly erodible land means land that
has an erodibility index of 8 or more.

Hydric soils means soils that, in an
undrained condition, are saturated,
flooded, or ponded long enough during
a growing season to develop an anaer-
obic condition that supports the
growth and regeneration of
hydrophytic vegetation.

Hydrophytic vegetation means plants
growing in water or in a substrate that
is at least periodically deficient in oxy-
gen during a growing season as a result
of excessive water content.

Landlord means a person who rents or
leases farmland to another person.

Local FSA office means the county of-
fice of the Farm Service Agency serv-
ing the county or a combination of
counties in the area in which a person’s
land is located for administrative pur-
poses.

NRCS means the Natural Resources
Conservation Service, an agency within
USDA which is generally responsible
for providing technical assistance in
matters of natural resources conserva-
tion and for administering certain con-
servation programs of USDA.

Operator means the person who is in
general control of the farming oper-
ations on the farm during the crop
year.

Owner means a person who is deter-
mined to have legal ownership of farm-
land and shall include a person who is
purchasing farmland under contract.

Person means an individual, partner-
ship, association, corporation, coopera-
tive, estate, trust, joint venture, joint
operation, or other business enterprise
or other legal entity and, whenever ap-
plicable, a State, a political subdivi-
sion of a State, or any agency thereof,
and such person’s affiliates as provided
in §12.8 of this part.

Restoration of a wetland means the re-
establishment of wetland conditions,
including hydrologic condition or na-
tive hydrophytic vegetation, to an area
where a wetland had previously ex-
isted.

Secretary means the Secretary of
USDA.

§12.2

Sharecropper means a person who per-
forms work in connection with the pro-
duction of a crop under the supervision
of the operator and who receives a
share of such crop for such labor.

Soil map unit means an area of the
landscape shown on a soil map which
consists of one or more soils.

State means each of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Vir-
gin Islands of the United States, Amer-
ican Samoa, the Commonwealth of the
Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

Tenant means a person usually called
a ‘‘cash tenant”, “‘fixed-rent tenant”,
or ‘“‘standing rent tenant” who rents
land from another for a fixed amount
of cash or a fixed amount of a commod-
ity to be paid as rent; or a person
(other than a sharecropper) usually
called a ‘“‘share tenant’ who rents land
from another person and pays as rent a
share of the crops or proceeds there-
from. A tenant shall not be considered
the farm operator unless the tenant is
determined to be the operator pursuant
to this part and 7 CFR part 718.

Wetland, except when such term is a
part of the term ‘“‘converted wetland”,
means land that—

(1) Has predominance of hydric soils;

(2) Is inundated or saturated by sur-
face or groundwater at a frequency and
duration sufficient to support a preva-
lence of hydrophytic vegetation typi-
cally adapted for life in saturated soil
conditions; and

(3) Under normal circumstances does
support a prevalence of such vegeta-
tion, except that this term does not in-
clude lands in Alaska identified as hav-
ing a high potential for agricultural de-
velopment and a predominance of per-
mafrost soils.

Wetland determination means a deci-
sion regarding whether or not an area
is a wetland, including identification of
wetland type and size. A wetland deter-
mination may include identification of
an area as one of the following types of
wetland—

(1) Artificial wetland is an area that
was formerly non-wetland, but now
meets wetland criteria due to human
activities, such as:

(i) An artificial lake or pond created
by excavating or diking land that is
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not a wetland to collect and retain
water that is used primarily for live-
stock, fish production, irrigation, wild-
life, fire control, flood control, cran-
berry growing, or rice production, or as
a settling pond; or

(ii) A wetland that is temporarily or
incidentally created as a result of adja-
cent development activity;

(2) Commenced-conversion wetland is a
wetland, farmed wetland, farmed-wet-
land pasture, or a converted wetland on
which conversion began, but was not
completed, prior to December 23, 1985.

(3) Converted wetland is a wetland
that has been drained, dredged, filled,
leveled, or otherwise manipulated (in-
cluding the removal of woody vegeta-
tion or any activity that results in im-
pairing or reducing the flow and cir-
culation of water) for the purpose of or
to have the effect of making possible
the production of an agricultural com-
modity without further application of
the manipulations described herein if:

(i) Such production would not have
been possible but for such action, and

(i) Before such action such land was
wetland, farmed wetland, or farmed-
wetland pasture and was neither highly
erodible land nor highly erodible crop-
land;

(4) Farmed wetland is a wetland that
prior to December 23, 1985, was manipu-
lated and used to produce an agricul-
tural commodity, and on December 23,
1985, did not support woody vegetation
and met the following hydrologic cri-
teria:

(i) Is inundated for 15 consecutive
days or more during the growing sea-
son or 10 percent of the growing season,
whichever is less, in most years (50 per-
cent chance or more), or

(ii) If a pothole, playa, or pocosion, is
ponded for 7 or more consecutive days
during the growing season in most
years (50 percent chance of more) or is
saturated for 14 or more consecutive
days during the growing season in most
years (50 percent chance or more);

(5) Farmed-wetland pasture is wetland
that was manipulated and managed for
pasture or hayland prior to December
23, 1985, and on December 23, 1985, met
the following hydrologic criteria:

(i) Inundated or ponded for 7 or more
consecutive days during the growing

7 CFR Subtitle A (1-1-99 Edition)

season in most years (50) percent
chance or more), or

(ii) Saturated for 14 or more consecu-
tive days during the growing season in
most years (50 percent chance or more);

(6) Not-inventoried land, is an area for
which no evaluation of soils, vegeta-
tion, or hydrology has been conducted
to determine if wetland criteria are
met;

(7) Non-wetland is;

(i) Land that under natural condi-
tions does not meet wetland criteria,
or

(ii) Is converted wetland the conver-
sion of which occurred prior to Decem-
ber 23, 1985, and on that date, the land
did not meet wetland criteria but an
agricultural commodity was not pro-
duced and the area was not managed
for pasture or hay;

(8) Prior-converted cropland is a con-
verted wetland where the conversion
occurred prior to December 23, 1985, an
agricultural commodity had been pro-
duced at least once before December 23,
1985, and as of December 23, 1985, the
converted wetland did not support
woody vegetation and met the follow-
ing hydrologic criteria:

(i) Inundation was less than 15 con-
secutive days during the growing sea-
son or 10 percent of the growing season,
whichever is less, in most years (50 per-
cent chance or more); and

(if) If a pothole, playa or pocosin,
ponding was less than 7 consecutive
days during the growing season in most
years (50 percent chance or more) and
saturation was less than 14 consecutive
days during the growing season most
years (50 percent chance or more); or

(9) Wetland, as defined above in this
section.

Wetland delineation means outlining
the boundaries of a wetland determina-
tion on aerial photography, digital im-
agery, other graphic representation of
the area, or on the land.

(b) Terms for FSA operations. In the
regulations in this part, and in all in-
structions, forms, and documents in
connection therewith, all other words
and phrases specifically relating to
FSA operations shall, unless required
by the subject matter or the specific
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provisions of this part, have the mean-
ings assigned to them in the regula-
tions at part 718 of this title that gov-
ern reconstitutions of farms, allot-
ments, and bases and any subsequent
amendment thereto.

[61 FR 47025, Sept. 6, 1996; 61 FR 53491, Oct. 11,
1996]

§12.3 Applicability.

(a) Geographic scope. The provisions
of this part shall apply to all land, in-
cluding Indian tribal land, in the fifty
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
the Virgin Island of the United States,
American Samoa, the Commonwealth
of the Northern Mariana Islands, and
the Federated States of Micronesia, the
Republic of Palau, and the Republic of
the Marshall Islands.

(b) Effective date. The provisions of
this part apply to all actions taken
after July 3, 1996, and to determina-
tions made after or pending on July 3,
1996, except to the extent that
§12.5(a)(5) and 12.5 (b)(4) through (b)(8)
specify retroactive application on De-
cember 23, 1985, and November 28, 1990,
for certain actions and determinations
regarding wetlands and converted wet-
lands. Actions taken and determina-
tions made prior to July 3, 1996, are
subject to regulations set forth in this
part as of July 2, 1996, except as other-
wise provided in this part. Further, to
the extent that a person may be eligi-
ble for an exemption for an action
taken before July 3, 1996, the action is
subject to the provisions of this part.

§12.4 Determination of ineligibility.

(a) Actions. Except as provided in
§12.5, a person shall be ineligible for all
or a portion of USDA program benefits
listed in this section if:

(1) The person produces an agricul-
tural commodity on a field in which
highly erodible land is predominant, or
designates such a field for conservation
use;

(2) The person produces an agricul-
tural commodity on wetland that was
converted after December 23, 1985; or

(3) After November 28, 1990, the per-
son converts a wetland by draining,
dredging, filling, leveling, removing
woody vegetation, or other means for
the purpose, or to have the effect, of

§12.4

making the production of an agricul-
tural commodity possible.

(b) Highly erodible land. A person de-
termined to be ineligible under para-
graph (a)(1) of this section may be in-
eligible for all program benefits listed
in (d) and (e) of this section.

(c) Wetland conservation. A person de-
termined to be ineligible under para-
graph (a)(2) of this section shall be in-
eligible for all or a portion of the
USDA program benefits listed in para-
graph (d) of this section for which the
person otherwise would have been eligi-
ble during the crop year of the com-
modity that was planted on the con-
verted wetland. A person determined to
be ineligible under paragraph (a)(3) of
this section for the conversion of a
wetland shall be ineligible for all or a
portion of the USDA program benefits
listed in paragraph (d) of this section
for which the person otherwise would
have been eligible during the crop year
which is equal to the calendar year
during which the violation occurred
and each subsequent crop year until
the converted wetland is restored or
the loss of wetland functions and val-
ues have been mitigated prior to the
beginning of such calendar year in ac-
cordance with §12.5(b)(4)(i) (A) and (C)
through (F) of this part. Ineligibility
under paragraph (a)(2) or (a)(3) of this
section may be reduced, in lieu of the
loss of all benefits specified under para-
graph (d) of this section for such crop
year, based on the seriousness of the
violation, as determined by the FSA
Deputy Administrator for Farm Pro-
grams or designee upon recommenda-
tion by the FSA County Committee.
Factors such as the information that
was available to the affected person
prior to the violation, previous land
use patterns, the existence of previous
wetland violations under this part or
under other Federal, State, or local
wetland provisions, the wetland func-
tions and values affected, the recovery
time for full mitigation of the wetland
functions and values, and the impact
that a reduction in payments would
have on the person’s ability to repay a
USDA farm loan shall be considered to
making this determination.

(d) Programs subject to either highly
erodible land or wetland conservation.
USDA program benefits covered by a

313



§12.4

determination of
this rule are:

(1) Contract payments under a pro-
duction flexibility contract, marketing
assistance loans, and any type of price
support or payment made available
under the Agricultural Market Transi-
tion Act, the Commodity Credit Cor-
poration Charter Act (15 U.S.C. 714 et
seq.), or any other Act;

(2) A farm credit program loan made
or guaranteed under the Consolidated
Farm and Rural Development Act (7
U.S.C. 1921 et seq.) or any other provi-
sion of law administered by FSA if the
Secretary determines that the proceeds
of such loan will be used for a purpose
that contributes to the conversion of
wetlands that would make production
of an agricultural commodity possible
or for a purpose that contributes to ex-
cessive erosion of highly erodible land
(i.e., production of an agricultural com-
modity or highly erodible land without
a conservation plan or conservation
system as required by this part);

(3) A payment made pursuant to a
contract entered into under the Envi-
ronmental Quality Incentives Program
under chapter 4 of subtitle D of the
Food Security Act of 1985, as amended;
or a payment under any other provi-
sion of Subtitle D of that Act;

(4) A payment made under section 401
or 402 of the Agricultural Credit Act of
1978 (16 U.S.C. 2201 or 2202);

(5) A payment, loan, or other assist-
ance under section 3 or 8 of the Water-
shed Protection and Flood Prevention
Act (16 U.S.C. 1003 or 1006a).

(e) Programs subject to highly erodible
land only. In addition to programs list-
ed in paragraph (d) of this section, a
person determined to be ineligible
under paragraph (a)(1) of this section
shall be ineligible as determined by
FSA for the following USDA program
benefits for which the person otherwise
would have been eligible during the
crop year for which the determination
applies:

(1) A farm storage facility loan made
under section 4(h) of the Commodity
Credit Corporation Charter Act (15
U.S.C. 714b(h));

(2) A disaster payment made under
the Federal Agricultural Improvement
and Reform Act, Pub. L. 104-127, or any
other act; and

ineligibility under
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(3) A payment made under section 4
or 5 of the Commodity Credit Corpora-
tion Charter Act (15 U.S.C. 714b or 714c)
for the storage of an agricultural com-
modity acquired by the Commodity
Credit Corporation.

(f) Prior loans. The provisions of para-
graphs (a), (b), and (c) of this section do
not apply to any loan described in
paragraphs (d) or (e) of this section
that was made prior to December 23,
1985.

(g) Determination of ineligibility. For
the purpose of paragraph (a) of this sec-
tion, a person shall be determined to
have produced an agricultural com-
modity on a field in which highly erod-
ible land is predominant or to have des-
ignated such a field for conservation
use, to have produced an agricultural
commodity on converted wetland, or to
have converted a wetland if:

(1) NRCS has determined that—

(i) Highly erodible land is predomi-
nant in such field, or

(ii) All or a portion of the field is
converted wetland; and

(2) FSA has determined that the per-
son is or was the owner or operator of
the land, or entitled to share in the
crops available from the land, or in the
proceeds thereof; and

(3) With regard to the provisions of
paragraph (a)(1) and (a)(2) of this sec-
tion, FSA has determined that the land
is or was planted to an agricultural
commodity or was designated as con-
servation use during the year for which
the person is requesting benefits.

(h) Intent to participate in USDA pro-
grams. Persons who wish to participate
in any of the USDA programs described
in paragraph (d) or (e) of this section
are responsible for contacting the ap-
propriate agency of USDA well in ad-
vance of the intended participated date
so that Form AD-1026 can be com-
pleted. This contact will help assure
that the appropriate determinations
regarding highly erodible land or wet-
land, and conservation plans or con-
servation systems are scheduled in a
timely manner. A late contact may not
allow sufficient time for USDA to serv-
ice the request and could result in a
substantial delay in receiving a USDA
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determination of eligibility or ineli-
gibility.

[61 FR 47025, Sept. 6, 1996; 61 FR 53491, Oct. 11,
1996]

§12.5 Exemption.

(a) Exemptions regarding highly erod-
ible land—(1) Highly erodible cropland in
production or in USDA programs during
1981 through 1985 crop years. During the
period beginning on December 23, 1985,
and ending on the later of January 1,
1990, or the date that is two years after
the date the cropland on which an agri-
cultural commodity is produced was
surveyed by NRCS to determine if such
land is highly erodible, no person shall
be determined to be ineligible for bene-
fits as provided in §12.4 as the result of
the production of an agricultural com-
modity on any highly erodible land:

(i) That was planted to an agricul-
tural commodity in any year 1981
through 1985; or

(ii) That was set aside, diverted, or
otherwise not cultivated in any such
crop years under a program adminis-
tered by the Secretary for any such
crops to reduce production of an agri-
cultural commodity.

(2) Compliance with a conservation plan
or conservation system. As further speci-
fied in this part, no person shall be in-
eligible for the program benefits de-
scribed in §12.4 as the result of produc-
tion of an agricultural commodity on
highly erodible land or the designation
of such land for conservation use if
such production or designation is in
compliance with a conservation plan or
conservation system approved under
paragraph (a)(2)(i) or (a)(2)(ii) of this
section. A person shall not be ineligible
for program benefits under §12.4 as the
result of the production of an agricul-
tural commodity on highly erodible
land or as the result of designation of
such land as conservation use if the
production or designation is:

(i) In an area within a CD, under a
conservation system that has been ap-
proved by the CD after the CD deter-
mines that the conservation system is
in conformity with technical standards
set forth in the NRCS field office tech-
nical guide for such district; or

(i) In an area not within a CD, under
a conservation system that has been
approved by NRCS to be adequate for

§125

the production of such agricultural
commodity on highly erodible land or
for the designation of such land as con-
servation use.

(3) Reliance upon NRCS determination
for highly erodible land. A person may
be relieved from ineligibility for pro-
gram benefits as the result of the pro-
duction of an agricultural commodity
which was produced on highly erodible
land or for the designation of such land
as conservation use in reliance on a de-
termination by NRCS that such land
was not highly erodible land, except
that this paragraph shall not apply to
any agricultural commodity that was
planted on highly erodible land, or for
the designation of highly erodible land
as conservation use after NRCS deter-
mines that such land is highly erodible
land, and the person is notified of such
determinations.

(4) Areas of 2 acres or less. No person
shall be determined to be ineligible
under §12.4 for noncommercial produc-
tion of agricultural commodities on
highly erodible land on an area of 2
acres or less if it is determined by FSA
that such production is not intended to
circumvent the conservation require-
ments otherwise applicable under this
part.

(5) Good faith. (i) No person shall be-
come ineligible under §12.4 as a result
of the failure of such person to apply a
conservation system on highly erodible
land that was converted from native
vegetation, i.e. rangeland or woodland,
to crop production before December 23,
1985, if FSA determines such person has
acted in good faith and without the in-
tent to violate the provisions of this
part and if NRCS determines that the
person complies with paragraph
(a)(5)(ii) of this section.

(ii) A person is who determined to
meet the requirements of paragraph
(a)(5)(i) of this section shall be allowed
a reasonable period of time, as deter-
mined by NRCS, but not to exceed one
year, during which to implement the
measures and practices necessary to be
considered applying the person’s con-
servation plan. If a person does not
take the required corrective actions,
the person may be determined to be in-
eligible for the crop year during which
such actions were to be taken as well
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as any subsequent crop years. Notwith-
standing the good-faith requirements
of paragraph (a)(5)(i) of this section, if
NRCS observes a possible compliance
deficiency while providing on-site tech-
nical assistance, NRCS shall provide to
the responsible person, not later than
45 days after observing the possible vio-
lation, information regarding actions
needed to comply with the plan and
this subtitle. NRCS shall provide this
information in lieu of reporting the ob-
servation as a violation, if the respon-
sible person attempts to correct the de-
ficiencies as soon as practicable, as de-
termined by NRCS, after receiving the
information, and if the person takes
corrective action as directed by NRCS
not later than one year after receiving
the information. If a person does not
take the required corrective actions,
the person may be determined to be in-
eligible for the crop year during which
the compliance deficiencies occurred as
well as any subsequent crop years.

(iii) No person shall become ineli-
gible under §12.4 as a result of failure
to apply a conservation system with
respect to highly erodible cropland
that was converted from native vegeta-
tion, i.e., rangeland or woodland, to
crop production after December 23,
1985, if such person has acted in good
faith and without an intent to violate
the provisions of this part. The person
shall, in lieu of the loss of all benefits
specified under §12.4 (d) and (e) for such
crop year, be subject to a reduction in
benefits of not less than $500 nor more
than $5,000 depending upon the serious-
ness of the violation, as determined by
FSA. The dollar amount of the reduc-
tion will be determined by FSA and
may be based on the number of acres
and the degree of erosion hazard for the
area in violation, as determined by
NRCS, or upon such other factors as
FSA deems appropriate.

(iv) Any person whose benefits are re-
duced in a crop year under paragraph
(a)(5) of this section may be eligible for
all of the benefits specified under §12.4
(d) and (e) for any subsequent crop year
if NRCS determines that such person is
applying a conservation plan according
to the schedule set forth in the plan on
all highly erodible land planted to an
agricultural commodity or designated
as conservation use.
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(6) Allowable variances. (i) Notwith-
standing any other provisions of this
part, no person shall be determined to
be ineligible for benefits as a result of
the failure of such person to apply a
conservation system if NRCS deter-
mines that—

(A) The failure is technical and
minor in nature and that such viola-
tion has little effect on the erosion
control purposes of the conservation
plan applicable to the land on which
the violation has occurred; or

(B) The failure is due to cir-
cumstances beyond the control of the
person; or

(C) NRCS grants a temporary vari-
ance from the practices specified in the
plan for the purpose of handling a spe-
cific problem, including weather, pest,
and disease problems, which NRCS de-
termines cannot reasonably be ad-
dressed except through such variance.

(ii) If the person’s request for a tem-
porary variance involves the use of
practices or measures to address
weather, pest, or disease problems,
NRCS shall make a decision on wheth-
er to grant the variance during the 30-
day period beginning on the date of re-
ceipt of the request. If NRCS fails to
render a decision during the period, the
temporary variance shall be considered
granted unless the person seeking the
variance had reason to know that the
variance would not be granted. In de-
termining whether to grant a variance
for natural disasters such as weather,
pest, or disease problems, NRCS will
consider such factors as:

(A) The percent of a stand damaged
or destroyed by the event;

(B) The percent of expected crop pro-
duction compared to normal produc-
tion for that crop;

(C) The documented invasion of non-
native insects, weeds, or diseases for
which no recognized treatment exists;

(D) Whether an event is severe or un-

usual based on historical weather
records; and
(E) Other specific circumstances

caused by a natural event that pre-
vented the implementation of con-
servation practices or systems, instal-
lation of structures, or planting of
cover crops.

(b) Exemptions for wetlands and con-
verted wetlands—(1) General exemptions.
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A person shall not be determined to be
ineligible for program benefits under
§12.4 as the result of the production of
an agricultural commodity on con-
verted wetland or the conversion of
wetland if:

(i) The land is a prior-converted crop-
land and meets the definition of a
prior-converted cropland as of the date
of a wetland determination by NRCS;

(ii) The land has been determined by
NRCS to be a prior-converted cropland
and such determination has been cer-
tified, and NRCS determines that the
wetland characteristics returned after
the date of the wetland certification as
a result of—

(A) The lack of maintenance of drain-
age, dikes, levees, or similar struc-
tures,

(B) The lack of management of the
lands containing the wetland, or

(C) Circumstances beyond the control
of the person;

(iii) The land was determined by
NRCS to be a farmed wetland or a
farmed-wetland pasture and—

(A) Such land meets wetland criteria
through a voluntary restoration, en-
hancement, or creation action after
that determination,

(B) The technical determinations re-
garding the baseline site conditions
and the restoration, enhancement, or
creation action have been adequately
documented by NRCS,

(C) The proposed conversion action is
documented by the NRCS prior to im-
plementation, and

(D) The extent of the proposed con-
version is limited so that the condi-
tions will be at least equivalent to the
wetland functions and values that ex-
isted at the time of implementation of
the voluntary wetland restoration, en-
hancement, or creation action;

(iv) NRCS has determined that the
conversion if for a purpose that does
not make the production of an agricul-
tural commodity possible, such as con-
versions for fish production, trees,
vineyards, shrubs, cranberries, agricul-
tural waste management structures,
livestock ponds, fire control, or build-
ing and road construction and no agri-
cultural commodity is produced on
such land;

(v) NRCS has determined that the ac-
tions of the person with respect to the
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conversion of the wetland or the com-
bined effect of the production of an ag-
ricultural commodity on a wetland
converted by the person or by someone
else, individually and in connection
with all other similar actions author-
ized by NRCS in the area, would have
only a minimal effect on the wetland
functions and values of wetlands in the
area;

(vi)(A) After December 23, 1985, the
Army Corps of Engineers issued an in-
dividual permit pursuant to section 404
of the Clean Water Act, 33 U.S.C. 1344,
authorizing such action and the permit
required mitigation that adequately
replaced the functions and values of
the wetlands converted, as determined
by NRCS, or

(B) After December 23, 1985, the ac-
tion is encompassed under section 404
of the Clean Water Act, 33 U.S.C. 1344,
by an Army Corps of Engineers nation-
wide or regional general permit and the
wetland functions and values were ade-
quately mitigated, as determined by
NRCS; or

(vii) The land is determined by NRCS
to be—

(A) An artificial wetland,

(B) A wet area created by a water de-
livery system, irrigation, irrigation
system, or application of water for irri-
gation,

(C) A nontidal drainage or irrigation
ditch excavated in non-wetland, or

(D) A wetland converted by actions of
persons other than the person applying
for USDA program benefits or any of
the person’s predecessors in interest
after December 23, 1985, if such conver-
sion was not the result of a scheme or
device to avoid compliance with this
part. Further drainage improvement on
such land is not permitted without loss
of eligibility for USDA program bene-
fits, unless NRCS determines under
paragraph (b)(1)(v) of this section that
further drainage activities applied to
such land would have minimal effect
on the wetland functions and values in
the area. In applying this paragraph, a
converted wetland shall be presumed to
have been converted by the person ap-
plying for USDA program benefits un-
less the person can show that the con-
version was caused by a third party
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with whom the person was not associ-
ated through a scheme or device as de-
scribed under §12.10 of this part. In this
regard, activities of a water resource
district, drainage district, or similar
entity will be attributed to all persons
within the jurisdiction of the district
or other entity who are assessed for the
activities of the district or entity. Ac-
cordingly, where a person’s wetland is
converted due to the actions of the dis-
trict or entity, the person shall be con-
sidered to have caused or permitted the
drainage. Notwithstanding the provi-
sions of the preceding sentences and as
determined by FSA to be consistent
with the purposes of this part, the ac-
tivities of a drainage district or other
similar entity will not be attributed to
a person to the extent that the activi-
ties of the district or entity were be-
yond the control of the person and the
wetland converted is not used by the
person for the production of an agricul-
tural commodity or a forage crop for
harvest by mechanical means or miti-
gation for the converted wetland oc-
curs in accordance with this part.

(2) Commenced conversion wetlands. (i)
The purpose of a determination of a
commenced conversion made under
this paragraph is to implement the leg-
islative intent that those persons who
had actually started conversion of a
wetland or obligated funds for conver-
sion prior to December 23, 1985, would
be allowed to complete the conversion
so as to avoid unnecessary economic
hardship.

(ii) All persons who believed they had
a wetland or converted wetland for
which conversion began but was not
completed prior to December 23, 1985,
must have requested by September 19,
1988, FSA to make a determination of
commencement in order to be consid-
ered exempt under this section.

(iii) Any conversion activity consid-
ered by FSA to be commenced under
this section lost its exempt status if
such activity as not completed on or
before January 1, 1995. For purposes of
this part, land on which such conver-
sion activities were completed by Jan-
uary 1, 1995, shall be evaluated by the
same standards and qualify for the
same exemptions as prior-converted
croplands. For purposes of this part,
land on which such conversion activi-

7 CFR Subtitle A (1-1-99 Edition)

ties