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7 CFR Subtitle A (1–1–99 Edition)§ 1.194

PROCEDURES FOR CONSIDERING
APPLICATIONS

§ 1.194 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding except as provided in § 1.191
of this part for confidential financial
information. The provisions relating to
filing, service, extensions of time, and
computation of time contained in
§ 1.147 of this part are incorporated into
and made applicable to this subpart,
except that the statutory 30 day time
limit on filing the application as set
out in § 1.193 of this part may not be ex-
tended.

§ 1.195 Answer to application.
(a) Within 30 days after service of an

application, agency counsel may file an
answer. If agency counsel fails to time-
ly answer or settle the application, the
adjudicative officer, upon a satisfac-
tory showing of entitlement by the ap-
plicant, may make an award for the ap-
plicant’s allowable fees and expenses.

(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of intent to ne-
gotiate a settlement. The filing of this
statement shall extend the time for fil-
ing an answer for an additional 30 days,
and further extensions may be granted
by the adjudicative officer upon re-
quest by agency counsel and the appli-
cant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further proceed-
ings under § 1.199 of this part.

§ 1.196 Reply.
Within 15 days after service of an an-

swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include

with the reply either supporting affida-
vits or a request for further proceed-
ings under § 1.199 of this part.

§ 1.197 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion, unless the adjudicative officer de-
termines that the public interest re-
quires such participation in order to
permit full exploration of matters
raised in the comments.

§ 1.198 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded. If a prevailing
party and agency counsel agree on a
proposed settlement of an award before
an application has been filed, the appli-
cation shall be filed with the proposed
settlement.

§ 1.199 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or on his or her own initiative,
the adjudicative officer may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or, as to issues
other than substantial justification
(such as the applicant’s eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er the position of the Department was
substantially justified shall be deter-
mined on the basis of the administra-
tive record, as a whole, which is made
in the adversary adjudication for which
fees and other expenses are sought.

(b) A request that the adjudicative
officer order further proceedings under
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