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(To be used with paragraph (A) to exhibit A–
4 of this subpart)

EXHIBIT G–3 RESTRICTIVE-USE AGREEMENT

(To be used with paragraph (B) to exhibit A–
4 to this subpart)

EXHIBIT G–4 RESTRICTIVE-USE AGREEMENT

(To be used with paragraph (C) to exhibit A–
4 to this subpart)

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart A—Servicing of Real Es-
tate Security for Farm Loan
Programs Loans and Certain
Note–Only Cases

SOURCE: 51 FR 4140, Feb. 3, 1986, unless oth-
erwise noted.

§ 1965.1 Purpose.

This subpart delegates authority and
prescribes policies and procedures for
servicing real estate, leasehold inter-
ests, and certain note-only cases for
Farmers Home Administration or its
successor agency under Public Law 103–
354 (FmHA or its successor agency
under Public Law 103–354) Farmer Pro-
gram (FP) loans. Security servicing for
borrowers who have both FmHA or its
successor agency under Public Law 103–
354 FP and Single Family Housing
(SFH) loans, (excluding Technical As-
sistance Grants and Site loans), will be
according to this subpart. Security
servicing for borrowers who are in-
debted for SFH loans only, will be ac-
cording to subpart C of part 1965 of this
chapter. Security servicing for Nonpro-
gram (NP) loan(s) on farm real estate
and chattel property will be according
to subpart J of part 1951 of this chap-
ter. For borrowers who have both a FP
and NP loan, security servicing will be
in accordance with the applicable FP
regulations and subpart J of part 1951
of this chapter. This subpart does not
apply to FmHA or its successor agency
under Public Law 103–354 guaranteed
loans, Rural Rental Housing (RRH)
loans, Labor Housing (LH) loans, Busi-
ness and Industrial (B&I) loans, Com-
munity Programs (CP) loans, Shift-in-
Land-Use (Grazing Association) loans,
Irrigation and Drainage (I&D) loans, or
Indian Tribal Land Acquisition loans.

[58 FR 52654, Oct. 12, 1993]

§ 1965.2 General policies.

(a) The terms ‘‘nonprogram (NP)’’
and ‘‘ineligible’’ may be used inter-
changeably throughout this subpart
but are identical in their meaning.

(b) FmHA or its successor agency
under Public Law 103–354 will service
real estate security in a manner that
best accomplishes the loan objectives
and protects the Government’s finan-
cial interest. To accomplish this,
FmHA or its successor agency under
Public Law 103–354 will service the real
estate security in accordance with the
security instruments and related
agreements, including any authorized
modifications and the provisions of
this subpart.

(c) The Federal Equal Credit Oppor-
tunity Act prohibits creditors from dis-
criminating against credit applicants
on the basis of race, color, religion, na-
tional origin, sex, marital status, age
(provided that the applicant has the ca-
pacity to enter into a binding con-
tract); because all or part of the appli-
cant’s income is derived from any pub-
lic assistance, program; or because the
applicant has in good faith exercised
any right under the Consumer Credit
Protection Act. The Federal agency
that administers compliance with this
law is the Federal Trade Commission,
Equal Credit Opportunity, Washington,
DC 20580.

(d) If the farm is situated in more
than one State, county or parish, the
loan will be serviced by the County Of-
fice servicing the county in which the
borrower’s residence is located. If the
borrower is a corporaton, cooperative,
partnership or joint operation or if the
borrower’s residence is not on the
farm, the loan will be serviced by the
County Office servicing the county in
which the farm or a major portion of
the farm is located.

[51 FR 13482, Apr. 21, 1986, as amended at 58
FR 52654, Oct. 12, 1993]

§ 1965.3 Borrower’s responsibilities.

Each borrower is responsible for re-
paying principal and interest on a
timely basis pursuant to the loan docu-
ments, paying real estate taxes in ac-
cordance with subpart A of part 1925 of
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this chapter, providing adequate prop-
erty insurance in accordance with sub-
part A of part 1806 of this chapter
(FmHA or its successor agency under
Public Law 103–354 Instruction 426.1),
maintaining, protecting, and account-
ing to the FmHA or its successor agen-
cy under Public Law 103–354 for all real
estate security, and complying with
other loan requirements.

[51 FR 4140, Feb. 3, 1986, as amended at 57 FR
36592, Aug. 14, 1992]

§ 1965.4 FmHA or its successor agency
under Public Law 103–354’s respon-
sibility.

The County Supervisor, District Di-
rector or other servicing official is re-
sponsible for informing borrowers of
their responsibilities in connection
with the loan, seeing that the security
is being properly maintained and ac-
counted for, and servicing the account
and security in accordance with this
subpart. When a borrower fails to
maintain, protect, or account for the
security, as required by the loan docu-
ments, or makes unauthorized disposi-
tion or use of any security, FmHA or
its successor agency under Public Law
103–354 will institute prompt action to
protect FmHA or its successor agency
under Public Law 103–354’s interest.
The County Supervisor, District Direc-
tor or other servicing official will ob-
tain any needed legal advice from the
Office of the General Counsel (OGC)
through the State Director. Once a
case has been referred to the OGC for
legal action, no further action will be
taken by the County Supervisor, Dis-
trict Director or other servicing offi-
cial without prior clearance from OGC.
If the case has been referred to the U.S.
Attorney, clearance with the U.S. At-
torney will be obtained through the
OGC. All FmHA or its successor agency
under Public Law 103–354 employees
will document actions taken to service
a loan in the running case record in the
borrower’s FmHA or its successor
agency under Public Law 103–354 file(s).
When a servicing action affects a bor-
rower’s account (e.g., a foreclosure ac-
tion is pending), the appropriate FmHA
or its successor agency under Public
Law 103–354 servicing official will no-
tify the Finance Office.

§ 1965.5 Servicing certain insured
Farm Ownership (FO) loans.

(a) Servicing actions. When an insured
FO mortgage running to the lender as
mortgagee is not held by the FmHA or
its successor agency under Public Law
103–354 under trust assignment, or dec-
laration of trust, or in the insurance
fund (called insured FO mortgage held
by the lender in this subpart) and a
written subordination or partial re-
lease or other servicing document is re-
quested, the document will be executed
by the holder on a form prepared or ap-
proved by OGC. In those cases, execu-
tion of the document will constitute
consent.

(b) Execution of documents. The Coun-
ty Supervisor is authorized to execute
on behalf of the Government, all nec-
essary forms, statisfactions, releases,
and other documents required to com-
plete any transactions in this subpart
after the transaction has been ap-
proved by the appropriate approving of-
ficial. The documents will be executed
on behalf of the United States in the
following form:

(1) ‘‘United States of America,’’ when
the mortgage names the United States
as mortgagee, or when a mortgage run-
ning to the lender is not under a trust
or declaration of trust and the note is
held by the insurance fund.

(2) ‘‘United States of America, for
Itself and as Trustee,’’ when an FO
mortgage is held by the FmHA or its
successor agency under Public Law 103–
354 under a trust assignment or dec-
laration of trust, regardless of whether
the note is held by a lender or by the
insurance fund.

§ 1965.6 Consent of lienholders.

When this subpart requires the con-
sent of other lienholders, consent will
be obtained and furnished in writing to
the FmHA or its successor agency
under Public Law 103–354 by the bor-
rower before the FmHA or its successor
agency under Public Law 103–354 enters
into a transaction which affects its se-
curity or its lien. This consent will, un-
less otherwise provided in a State Sup-
plement, include an agreement as to
the disposition of any funds involved in
the transaction.
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§ 1965.7 Definitions.
As used in this subpart, the following

definitions apply:
(a) Borrower. When a loan is made to

an individual, the individual is the bor-
rower. When a loan is made to an en-
tity, the cooperative, corporation,
partnership, or joint operation is the
borrower.

(b) County Supervisor also includes
Assistant County Supervisor who has
written delegated authority to carry
out purposes of this subpart.

(c) District Director also includes As-
sistant District Director who has writ-
ten delegated authority to carry out
purposes of this subpart.

(d) FmHA or its successor agency under
Public Law 103–354 loans, FmHA or its
successor agency under Public Law 103–
354 accounts, FmHA or its successor agen-
cy under Public Law 103–354 interests,
FmHA or its successor agency under Pub-
lic Law 103–354 security, FmHA or its suc-
cessor agency under Public Law 103–354
debts and similar terms apply to in-
debtedness owed to, or insured by, the
United States of America acting
through the FmHA or its successor
agency under Public Law 103–354, and
to related security instruments.

(e) Farmer Program loan includes only
Farm Ownership (FO), Operating (OL),
Soil and Water (SW), Economic Emer-
gency (EE), Emergency (EM), Recre-
ation (RL), Economic Opportunity
(EO), Softwood Timber (ST) and Spe-
cial Livestock (SL) loans, and/or Rural
Housing Loans for farm service build-
ings (RHF).

(f) Foreclosure sale. The act of selling
security either under the ‘‘Power of
Sale’’ in the security instrument or
through court proceedings.

(g) Leasehold. A right to use farm
property for a specific period of time
under conditions provided for a lease
agreement.

(h) Mortgage. Any form of security in-
terest or lien upon any rights or inter-
est in real property of any kind. In
Louisiana and Puerto Rico the term
‘‘mortgage’’ also refers to any security
interest in chattel property.

(i) Non-Program (NP) Loan. An NP
loan results when credits are extended
to ineligible applicants and/or transfer-
ees in connection with loan assump-
tions and sale of inventory properties.

(j) Note includes any note, bond, as-
sumption agreement or other evidence
of indebtedness.

(k) Security. Property of any kind
subject to a real or personal property
lien including, among other things, ap-
purtenant rights of development, lease-
hold, grazing or other use privileges.

(l) Servicing action includes, among
other things, the cash sale or transfer
of real estate and chattel property and
the assumption of loans.

[51 FR 4140, Feb. 3, 1986, as amended at 52 FR
26138, July 13, 1987; 53 FR 35794, Sept. 14, 1988]

§§ 1965.8—1965.10 [Reserved]

§ 1965.11 Preservation of security and
protection of liens.

(a) Inspection of security. The County
Supervisor will inspect farm real es-
tate security a minimum of one time
every 3 years for accounts that are cur-
rent. More frequent inspections will be
made when a borrower is delinquent or
otherwise in default or when problems
exist involving the security. If all or
part of the security is located in an-
other County Office area, the County
Supervisor for that area may be re-
quested to inspect the property. Secu-
rity on non-farm tracts will be in-
spected when:

(1) Liquidation action is likely to be
taken;

(2) The property has been abandoned;
(3) Necessary to protect the interest

of the Government; or
(4) Requested by the borrower.
(b) Action by FmHA or its successor

agency under Public Law 103–354 for ac-
count of borrower. When necessary to
protect the interest of the Govern-
ment, actions will be taken by FmHA
or its successor agency under Public
Law 103–354 for the account of the bor-
rower as provided below. Any advances
made for the following purposes will be
considered protective advances and
will be paid in accordance with FmHA
or its successor agency under Public
Law 103–354 Instruction 2024–A (avail-
able in any FmHA or its successor
agency under Public Law 103–354 of-
fice). Loans may be reamortized with-
out regard to loan limits to include
protective advances when authorized
on an individual case basis by the
State Director.
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(1) Abandoned and Custodial Property.
Determinations of abandonment will be
made according to § 1955.55 of Subpart
B of Part 1955 of this chapter. Services
for the management, care, and mainte-
nance of custodial property will be ob-
tained according to § 1955.55 of Subpart
B of Part 1955 of this chapter. Custodial
property may be leased according to
the provisions of § 1955.66(a)(1) of Sub-
part B of Part 1955 of this chapter.

(2) Maintenance. Complete informa-
tion concerning the borrower’s failure
to adequately maintain the security
will be documented in the case file. If
there is a prior lien, expenditures for
maintenance will not be made unless
the prior lienholder refuses to make
them. Evidence of this unwillingness to
do so should be included in the case
file.

(3) Taxes and assessments. Real estate
taxes and assessments will be handled
in accordance with subpart A of part
1925 of this chapter.

(4) Insurance. For FmHA or its suc-
cessor agency under Public Law 103–354
loans secured by liens on real estate,
property insurance will be obtained
and serviced in accordance with re-
quirements for the kind of loan in-
volved, and in accordance with Subpart
A of part 1806 of this chapter (FmHA or
its successor agency under Public Law
103–354 Instruction 426.1), and when ap-
propriate, Subpart B of Part 1806 of
this chapter (FmHA or its successor
agency under Public Law 103–354 In-
struction 426.2).

(c) Actions by third parties which affect
security—(1) General provisions. When
third parties bring suit or take any
other action which could affect prop-
erty servicing as security, borrowers
are expected to protect their own inter-
ests in the property. A few examples of
actions by third parties are: condemna-
tion proceedings, foreclosure, trespass
suits, and actions to quiet title.

(i) County Supervisor’s responsibility.
When the County Supervisor learns
about a third party action which could
jeopardize the Government’s interest
in the security or when the County Su-
pervisor or the Government is made a
party to a court proceeding, the Coun-
ty Supervisor will immediately send
the borrower exhibit B of this subpart
(available in any FmHA or its succes-

sor agency under Public Law 103–354 of-
fice) if another lienholder is foreclos-
ing, and attachments 1, 3 and 4 of ex-
hibit A of subpart S of part 1951 of this
chapter. Then the County Supervisor
will send the following documents to
the State Director: the County Office
case file, complete with information
concerning the action; recommenda-
tions for FmHA or its successor agency
under Public Law 103–354 servicing ac-
tion; a copy of any petition or com-
plaint, as soon as available; current ac-
count balances; a current appraisal re-
port; the name and address of the bor-
rower’s attorney, if any; and other in-
formation which the County Super-
visor believes important such as unpaid
taxes, judgments, or other liens.

(ii) State Director’s responsibility. The
State Director will consult OGC about
all lawsuits involving the property and
any other third party actions when
OGC’s advice would be helpful. The
State Director will then advise the
County Supervisor of the actions to be
taken to protect the Government’s in-
terest in the property. The payment of
other liens by FmHA or its successor
agency under Public Law 103–354 will
be authorized by the State Director
only to protect the Government’s in-
terest, not for the protection of the
borrower’s interest or the interest of
any third party. When foreclosure by
another creditor or any other action
which would cause the borrower to lose
possession of the property is imminent,
the State Director may consider mak-
ing a subsequent loan or guaranteed
loan, or approving a subordination to
permit another lender to make a loan,
provided:

(A) The requirements for the primary
servicing program(s), a subsequent
loan, guaranteed loan or subordination
are met, and such assistance is nec-
essary to enable the borrower to retain
the property, and

(B) The borrower has the ability and
resources necessary to overcome the
problems that caused the foreclosure or
other action, and

(C) The third party agrees to post-
pone further action pending the proc-
essing of the primary servicing pro-
grams, a subsequent loan, guaranteed
loan or subordination.
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(iii) Other actions. The State Director
may also approve a transfer and as-
sumption under this subpart provided
the action will adequately protect the
Government’s interest and the third
party agrees to delay further action
pending processing of the transfer and
assumption. The State Director will
notify the County Supervisor of the ac-
tions to be taken to protect the Gov-
ernment’s interest.

(2) Sale by a prior lien foreclosure.
When FmHA or its successor agency
under Public Law 103–354 learns that a
prior lienholder is contemplating fore-
closure, the prior lienholder will be
contacted to determine the amount of
the prior lien indebtedness and the es-
timated cost of a foreclosure sale. An
insured note which is not held by the
insurance fund will, whenever possible,
be assigned to the insurance fund be-
fore a foreclosure sale. Otherwise, the
assignment will be completed as soon
as feasible after the foreclosure sale.

(i) Decision to pay off the prior lien.
When, under State law, it is necessary
prior to foreclosure to acquire the prior
lienholder’s rights to protect the Gov-
ernment’s junior lien interest, title
evidence will be obtained. Information
clearly supporting the need to acquire
the prior lienholder’s rights must be
documented and made a part of the
file. Payment of the prior lien and re-
quired costs may be made with the ad-
vice of OGC, provided:

(A) The Government will obtain a
greater recovery of the secured debt
(not an inventory profit) than it could
by bidding at the foreclosure sale, and

(B) After acquisition of the prior lien
and completion of any appeals in favor
of FmHA or its successor agency under
Public Law 103–354, the account will be
accelerated and liquidated in accord-
ance with § 1965.26(b) of this subpart. No
exception will be made to this provi-
sion.

(ii) Decision not to pay off the prior
lien. If FmHA or its successor agency
under Public Law 103–354 decides not to
pay off the prior lien, one of the follow-
ing actions will be taken.

(A) Making a bid. Bidding will be
completed in accordance with
§ 1955.15(f) (6) and (7) of subpart A of
part 1955 of this chapter. Information
clearly supporting the bid as being to

the Government’s financial advantage
must be documented and made a part
of the file. When FmHA or its successor
agency under Public Law 103–354 enters
a bid, actions will be taken in accord-
ance with §§ 1955.15(g) and 1955.18 of sub-
part A of part 1955 of this chapter.

(B) Making no bid. When the State Di-
rector determines that no bid will be
entered by FmHA or its successor
agency under Public Law 103–354, the
County Supervisor will, at the discre-
tion of the State Director, attend the
sale and make a narrative report to the
State Director outlining the results of
the foreclosure sale and plans for fu-
ture servicing of the account. If the
Government is to rely on its redemp-
tion rights, that fact will be indicated
in the report. Unsatisfied farmer pro-
gram loan accounts will be handled in
accordance with § 1955.18 (f) of subpart
A of part 1955 of this chapter.

(iii) Acquisition of property by exercise
of Government redemption rights. If the
Government for any reason did not pro-
tect its interest at the time of the fore-
closure sale and if the Government has
any redemption rights, the State Di-
rector will determine whether to re-
deem the property in accordance with
§ 1955.13 of subpart A of part 1955 of this
chapter.

(3) Foreclosure sale subject to FmHA or
its successor agency under Public Law
103–354 mortgage. When FmHA or its
successor agency under Public Law 103–
354 learns that a junior lienholder is
foreclosing, the County Supervisor will
send the borrower attachments 1 and 3
and 4 of exhibit A of subpart S of part
1951 of this chapter and exhibit B of
this subpart. If the borrower contacts
FmHA or its successor agency under
Public Law 103–354 and wants to apply
for servicing relief, the request will be
processed in accordance with subpart S
of part 1951 of this chapter. If the jun-
ior lienholder forecloses and the prop-
erty is sold subject to the FmHA or its
successor agency under Public Law 103–
354 mortgage, following the resolution
of any appeal in favor of FmHA or its
successor agency under Public Law 103–
354, the borrower’s account will be ac-
celerated and liquidated in accordance
with the applicable portion of § 1955.15
of subpart A of part 1955 of this chap-
ter.
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(d) Divorce actions. See § 1965.27
(b)(5)(iii) of this subpart for directions
on servicing security after divorce. A
subsequent loan made as a result of a
divorce action will be handled in ac-
cordance with § 1965.27(b)(13) of this
subpart.

[51 FR 4140, Feb. 3, 1986, as amended at 53 FR
35794, Sept. 14, 1988; 56 FR 15829 Apr. 18, 1991;
57 FR 20741, May 15, 1992; 57 FR 36592, Aug. 14,
1992; 58 FR 38928, July 21, 1993]

§ 1965.12 Subordination of an Agency
mortgage.

(a) Conditions. A subordination may
be granted if all of the following condi-
tions are met:

(1) The subordination is to refinance
debt or for an authorized direct loan
purpose;

(2) The Agency debt cannot be refi-
nanced without a subordination;

(3) The borrower can document the
ability to repay the total amount due
under subordination and pay all other
debt payments scheduled for the sub-
ject operating cycle;

(4) The loan funds will not be used in
such a way that will contribute to ero-
sion of highly erodible land or conver-
sion of wetlands for the production of
an agricultural commodity according
to subpart G of part 1940 of this chap-
ter;

(5) Any planned development is per-
formed in a manner directed by the
creditor and agreed to by the Agency
and reasonably attains the objectives
of subpart A of part 1924 of this chap-
ter;

(6) Funds to be used to develop or to
acquire land will be deposited in a su-
pervised bank account that is subject
to signature by the Agency and the
borrower, or in a similar arrangement,
to ensure that funds will be spent for
the planned purposes;

(7) In cases of land purchase or ex-
change of property, the Agency will ob-
tain a valid mortgage on the acquired
land. Title clearance and loan closing
will be required as for an initial or sub-
sequent FO loan, as appropriate;

(8) The borrower has not been con-
victed of planting, cultivating, grow-
ing, producing, harvesting or storing a
controlled substance under Federal or
state law. ‘‘Borrower’’ for purposes of
this provision, specifically includes an

individual or entity borrower and any
member stockholder, partner, or joint
operator, of an entity borrower and any
member, stockholder, partner, or joint
operator of an entity borrower. ‘‘Con-
trolled substance’’ is defined at 21 CFR
part 1308. The borrower will be ineli-
gible for a subordination for the crop
year in which the conviction occurred
and the four succeeding crop years. An
applicant must attest on the Agency
application form that it and its mem-
bers, if an entity, have not been con-
victed of such a crime;

(9) The Agency loan is still ade-
quately secured after the subordina-
tion, or the value of the loan security
will be increased by at least the
amount of the advances to be made
under the terms of the subordination;

(10) The subordination is limited to a
specific amount and the loan to be se-
cured by the subordination is closed
within a reasonable time; and

(11) Only one subordination to one
creditor may be outstanding at any one
time in connection with the same secu-
rity.

(b) Subordination on real estate owned
by an entity member. Notwithstanding
the provisions of paragraph (a) of this
section, when the borrower is an entity
and the Agency has taken real estate
as additional security on property
owned by an entity member, a subordi-
nation for any authorized Farm Loan
Programs loan purpose may be ap-
proved when it is needed for the entity
member to finance a separate oper-
ation. The subordination, however,
may be approved only if it does not
cause the unpaid principal and accrued
interest balance of the Agency loan to
exceed the value of the loan security or
otherwise adversely affect the security.

(c) Request for subordination. A bor-
rower must complete an application
provided by the Agency to receive con-
sideration for a subordination.

(d) Notice of foreclosure. The
lienholder requesting the subordina-
tion will agree to give notice of fore-
closure as required by the Agency.

(e) Appraisal. The Agency will pre-
pare a current appraisal report in ac-
cordance with part 1922, subpart E, of
this chapter when property is to be
purchased or exchanged, or when the
existing appraisal report is more than 1
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year old or is inadequate to make the
determination required in this section.
The Agency may use the appraisal re-
port prepared for another lender if it
complies with the requirements of sub-
part E of part 1922 of this chapter.

(f) Reamortizing existing Agency debts.
The Agency may consent to a re-
amortization of an existing Agency
debt when a subordination is granted
to the debt of another lender. The re-
amortization will be allowed only when
the borrower cannot reasonably be ex-
pected to meet all currently scheduled
installments when due and the condi-
tions of subpart S of part 1951 of this
chapter are met.

(g) Subordination to make a guaranteed
loan. In addition to the requirements of
this section, subordinations of liens on
real estate security to make a guaran-
teed loan will be approved in accord-
ance with § 1980.108 of this chapter.

[63 FR 20297, Apr. 24, 1998]

§ 1965.13 Consent by partial release or
otherwise to sale, exchange or other
disposition of a portion of or inter-
est in security, except leases.

See subpart S of part 1951 of this
chapter when a combination of NP, ST
and other FP loans are involved. If a
FP loan is being deferred and reamor-
tized as an ST loan, partial releases are
authorized as provided in Subpart S of
Part 1951 of this chapter. However,
there is no authority for FmHA or its
successor agency under Public Law 103–
354 employees to consent to partial re-
lease or sale, exchange or other disposi-
tion of a portion of the security for an
existing ST loan.

(a) Provisions of FmHA or its successor
agency under Public Law 103–354 mort-
gages. In all FmHA or its successor
agency under Public Law 103–354 mort-
gages except SFH loan mortgages pre-
pared before October 1, 1950, and a few
OL, EM, Special Livestock (SL), and
Water Facilities (WF) loan mortgages,
the borrower has agreed not to sell,
transfer, assign, mortgage, or other-
wise encumber the security or any por-
tion of or interest in it without the
prior written consent of the mortgagee.
Furthermore, in the case of the few
SFH, OL, EM, SL, and WF loan mort-
gages not requiring FmHA or its suc-
cessor agency under Public Law 103–354

consent, any property, or any part of it
or interest in it, which is subject to the
FmHA or its successor agency under
Public Law 103–354 mortgage and which
is disposed of by the borrower without
consent remains subject to the mort-
gage lien. In all FmHA or its successor
agency under Public Law 103–354 mort-
gages theborrower expressly agrees not
to engage, without prior consent, in
certain specified transactions, includ-
ing the cutting or removal of timber,
or mining or removal of gravel, oil,
gas, coal, or other minerals, except
small amounts used by the borrower
for ordinary domestic purposes. The
sale of timber (other than harvests for
thinning purposes approved by FmHA
or its successor agency under Public
Law 103–354 on a farm plan), mining
products, removal of gravel, oil, gas,
coal, or other minerals by unit or lump
sum payments will be considered as
disposition of a portion of the security,
except: For Farmer Program loans ap-
proved after December 23, 1985, the sale
of such products, other than timber,
will be considered a disposition of a
portion of the security only if the
rights to the products were specifically
included as a part of the appraisal
value of the real estate securing the
loan; if the rights were not included in
the appraisal, then FmHA or its suc-
cessor agency under Public Law 103–354
has no lien on the rights to oil, gas or
other minerals located under the real
estate. Any payment or other com-
pensation the borrower may receive for
damages to the surface of the collat-
eral real estate resulting from explo-
ration for or recovery of minerals will
be assigned to FmHA or its successor
agency under Public Law 103–354 and
will be used to repair the damage or
used as authorized in § 1965.13(f) of this
subpart. This section explains how and
under what circumstances FmHA or its
successor agency under Public Law 103–
354 will grant partial releases, and give
its consent to certain transactions af-
fecting the security. Subordinations,
transfers, consents to junior liens,
leases and severance agreements are
discussed individually in other sections
of this subpart. Releases granted in
connection with a final payment on
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real estate will be handled in accord-
ance with subpart D of part 1951 of this
chapter.

(b) Conditions of FmHA or its successor
agency under Public Law 103–354 consent.
A State Supplement will be developed,
with guidance of OGC, and issued to
provide guidance for handling of ease-
ments or rights-of-way in connection
with the development, extension, con-
struction or modification of commu-
nity based programs, such as rural
water districts, drainage, and irriga-
tion districts, without requiring mone-
tary consideration or detailed apprais-
als. Otherwise, FmHA or its successor
agency under Public Law 103–354 may
consent to certain transactions affect-
ing the security (for example, a sale or
an exchange of security or granting a
right-of-way across security) and/or
grant a partial release if:

(1) The transaction will further the
objectives for which the FmHA or its
successor agency under Public Law 103–
354 loan or loans were made;

(2) The proposed use of the funds in-
cluding the payment of reasonable
costs and expenses incident to the
transaction will improve the borrow-
er’s ability to repay the FmHA or its
successor agency under Public Law 103–
354 loan(s) or is necessary to place the
borrower’s operation on a sound basis;

(3) The consideration is adequate for
the security being disposed of or the
rights granted (see paragraph (c) of
this section);

(4) Orderly repayment of the FmHA
or its successor agency under Public
Law 103–354 indebtedness will not be
impaired (does not apply in condemna-
tion cases after final judgment or
award which is not appealed);

(5) The transaction will not interfere
with successful operation of any farm-
ing or other enterprise providing the
borrower with repayment ability (does
not apply in condemntation cases after
final judgment or award which is not
appealed);

(6) The market value of the remain-
ing security is adequate to secure the
unpaid balance of the FmHA or its suc-
cessor agency under Public Law 103–354
debts, or if the market value of the se-
curity before the transaction was inad-
equate to fully secure the FmHA or its
successor agency under Public Law 103–

354 debts, the FmHA or its successor
agency under Public Law 103–354’s se-
curity interest is not adversely af-
fected;

(7) The requirements of § 1965.6 of this
subpart are met; and

(8) The borrower cannot graduate to
other credit.

(c) Exchange of property. When an ex-
change of property serving as security
for an FmHA or its successor agency
under Public Law 103–354 loan results
in a balance owing to the FmHA or its
successor agency under Public Law 103–
354 borrower, the provisions of this sec-
tion applicable to a sale of a portion of
the security will apply as to disposi-
tion of proceeds. When property is ex-
changed, the property acquired by the
FmHA or its successor agency under
Public Law 103–354 borrower must meet
requirements of the program objec-
tives, purposes and limitations out-
lined in this subpart relating to the
type of loan involved as well as respec-
tive requirements for appraisal, title
clearance and security. Requests for
exchange of property which cannot be
approved under this section may be
submitted to the National Office for
consideration, provided the request
meets conditions in § 1965.35 of this sub-
part.

(d) Appraisals. When the official au-
thorized to approve the transaction is
uncertain whether the proposed consid-
eration is adequate, or for any other
reason considers an appraisal necessary
to complete Form FmHA or its succes-
sor agency under Public Law 103–354
465–1, or when the transaction involves
more than $10,000, a new appraisal re-
port will be obtained in accordance
with subpart E of part 1922 of this chap-
ter. However, a new appraisal report
need not be obtained if there is an ap-
praisal report not over 1 year old in the
case file which will permit the official
authorized to approve the transaction
to make the proper determination of
the market value of the property being
retained and the market value of the
portion to be released. When a new ap-
praisal is not required, the appraiser
will indicate the estimate of values and
the basis for it in the comments sec-
tion of the existing appraisal report.
The notation will be initialed and
dated. When a new appraisal report is
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required, it will be completed to show
the present market value of the prop-
erty being retained. The rights to min-
ing products, gravel, oil, gas, coal or
other minerals will be specifically in-
cluded as a part of the appraised value
of the real estate securing the loans.
Also, the present market value of the
property being released will be shown
under the comments section of the
same appraisal report. Information re-
garding sales of comparable properties
used in arriving at the present market
value of the property being released
will be shown in the comments section
or on an attached sheet.

(1) Stationary units. If timber or min-
erals, including sand, gravel, and stone
which appear to be worth more than
$2,000 are to be sold on the basis of the
timber stand or the mineral deposit
rather than the units to be removed,
the borrower will be encouraged to ob-
tain the assistance of a qualified tech-
nician other than an FmHA or its suc-
cessor agency under Public Law 103–354
employee to provide advice on the
quality or value of the timber or min-
erals, and the manner in which they
should be sold. Generally, assistance
can be obtained from State or Federal
employees who are located in the area,
such as U.S. Department of Agriculture
Forest Service employees.

(2) Units removed. When timber or
minerals including sand, gravel, or
stone, are to be sold on the basis of the
units to be removed, or when an ease-
ment or a right-of-way is to be sold or
granted, the employee authorized to
make the appraisal may insert the
date, and initial a notation on the ex-
isting appraisal report instead of mak-
ing a new appraisal report. The nota-
tion should show (i) the unit value of
timber or minerals, or the value of the
easement or right-of-way, based on the
consideration being paid for similar
items in the area; and (ii) the manner
in which the remaining property will
be affected. If the market value of the
remaining property is significantly de-
creased, a market value appraisal of
the remaining property usually will be
required.

(e) Authority of the County Supervisor
and District Director—(1) General. Coun-
ty Supervisors and District Directors
may approve transactions for purposes

authorized in this subpart when the
FmHA or its successor agency under
Public Law 103–354 indebtedness after
the transaction does not exceed their
approval authority for the type of loan
or a combination of types of loans as
outlined in exhibit C of FmHA or its
successor agency under Public Law 103–
354 Instruction 1901–A (available in any
FmHA or its successor agency under
Public Law 103–354 Office). When more
than one type of loan is involved in the
transaction, the loan approval author-
ity of County Supervisors and District
Directors will be the highest combina-
tion amount authorized in exhibit C of
FmHA or its successor agency under
Public Law 103–354 Instruction 1901–A
for any of the loan types involved.
State Directors are authorized to ap-
prove any transaction, consistent with
this subpart, which exceeds the ap-
proval authority of County Supervisors
and District Directors.

(2) Forest products. County Super-
visors and District Directors can ap-
prove most applications for consent or
release involving the harvest or sale of
forest products. In the case of 3 percent
loans for forestry purposes, applica-
tions for consent or release will be for-
warded to the State Director for ap-
proval if:

(i) The harvest or sale is not in ac-
cordance with strict provisions of the
initially approval forestry plan,

(ii) Future repayments on the 3 per-
cent advance are scheduled on any
basis other than equal annual install-
ments,

(iii) There is a lien on the forest land
prior to the lien of the FmHA or its
successor agency under Public Law 103–
354, or

(iv) There is a delinquency on any
FmHA or its successor agency under
Public Law 103–354 real estate loan.

(3) Terms of a sale. County Super-
visors and District Directors may ap-
prove sales made on the following
terms.

(i) Sale of a portion of the security
for its market value on the following
terms:

(A) For SFH loans, refer to § 1965.110
of subpart C of part 1965 of this chap-
ter.

(B) For all other loans, not less than
10 percent (of the purchase price) down
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and payments not to exceed ten annual
installments of principal plus interest
at not less than the current rate being
charged on regular FO loans plus 1 per-
cent or the rate on the borrower’s
note(s), whichever is greater. Pay-
ments may be in equal or unequal in-
stallments with a balloon final install-
ment. For farmer program loans ap-
proved after December 23, 1985, the sale
of mining products gravel, oil, gas,
coal, or other minerals will be consid-
ered a sale of security only if the rights
to such products were specifically in-
cluded as a part of the appraised value
of the real estate securing the loan; if
the rights were not included in the ap-
praisal, then FmHA or its successor
agency under Public Law 103–354 has no
lien on the rights to such products lo-
cated under the real estate.

(ii) In each case it must be deter-
mined that:

(A) The government’s security rights,
including the right to foreclose on ei-
ther the portion being sold or retained,
are not impaired,

(B) The down payment and any sub-
sequent payments are applied to the
FmHA or its successor agency under
Public Law 103–354 debt(s), prior lien(s),
or otherwise used as authorized in this
section under paragraph (f) of this sec-
tion, and

(C) If applicable, the requirements of
subpart G of part 1940 of this chapter
must be met.

(iii) In each case the following condi-
tions must be met:

(A) Any amount to be paid FmHA or
its successor agency under Public Law
103–354 from the down payment and
subsequent payments must be assigned
to FmHA or its successor agency under
Public Law 103–354,

(B) The property sold will not be re-
leased prior to either full payment of
the borrower’s account or receipt of
full amount of sale proceeds with prop-
er application or release of the pro-
ceeds, and

(C) The borrower must agree in writ-
ing that the sale proceeds will not af-
fect the borrower’s primary and contin-
ued obligation for making payments
under terms of the note or any other
agreements approved by FmHA or its
successor agency under Public Law 103–
354.

(f) Use of proceeds. County Super-
visors or District Directors may ap-
prove transactions if the proceeds will
be used in one of the following ways.

(1) Proceeds may be applied on liens
in order of priority. Written consent of
any prior or junior lienholder will be
obtained by the borrower and delivered
to the FmHA or its successor agency
under Public Law 103–354 if any pro-
ceeds are not to be applied in accord-
ance with lien priorities.

(2) The borrower may use a portion of
any proceeds to pay customary inci-
dental costs appropriate to the trans-
action and reasonable in amount which
the borrower cannot arrange to pay for
personal funds or cannot have the pur-
chaser pay. The costs may, for example
include real estate taxes which must be
paid to consummate the transaction;
cost of title examination, surveys, ab-
stracts, title insurance, reasonable at-
torney’s fees, real estate broker’s com-
missions and judgment liens. In any
State in which it is necessary to obtain
the insured note from the lender to
present to the recorder before a release
of a portion of the land from the mort-
gage, the borrower must pay any cost
for postage and insurance of the note
while in transit. The County Super-
visor will advise the borrower when re-
questing a partial release that the bor-
rower must pay the cost. If the bor-
rower is unable to pay the costs from
personal funds, they may be deducted
from the sale proceeds. The amount of
the charge will be based on the state-
ment of actual cost furnished by the
payee.

(3) Proceeds may be used for develop-
ment of land owned by the borrower or
for enlargement, if development or en-
largement is necessary to improve the
borrower’s debt-payment ability and to
place the borrower’s operation on a
sound basis, or to otherwise further the
objectives of the loan. The use of pro-
ceeds for these purposes will not con-
flict with the loan purposes, restric-
tions or requirements of the type
loan(s) involved. Any proposed develop-
ment work will be in accordance with
subpart A of part 1924 of this chapter.
Funds to be used for development or
enlargement will be handled under sub-
part A of part 1902 of this chapter.
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(4) When FmHA or its successor agen-
cy under Public Law 103–354 loans se-
cured by a lien on real estate will be
adequately secured after a transaction
affecting the real estate takes place,
proceeds may, with the consent of the
State Director and other lienholders on
the real estate, be used as follows:

(i) Applied to delinquent or
unmatured FmHA or its successor
agency under Public Law 103–354 loan
installments when the borrower is oth-
erwise unable to meet the install-
ments.

(ii) For other than SFH loans, ap-
plied on debts owed creditors other
than FSA Farm Credit Programs to the
extent needed to establish a basis for
continuation of the other creditor’s ac-
count, if the following requirements
are met:

(A) A feasible farm and home plan
will be developed in accordance with
§ 1924.56 of subpart B of part 1924 of this
chapter. Voluntary debt adjustment
will be utilized, as appropriate, in ac-
cordance with subpart A of part 1903 of
this chapter.

(B) Proceeds will not be used to pay
current crop/operating year family liv-
ing and/or operating expenses, as devel-
oped in the Annual Plan in accordance
with § 1924.56 of subpart B of part 1924
of this chapter.

(iii) Develop land not owned by the
borrower which is essential to the bor-
rower’s operation in an amount not to
exceed $10,000, provided: the improve-
ments are needed to improve the bor-
rower’s repayment ability and the bor-
rower has tenure arrangements which
justify the use of the proceeds on the
land not owned by the borrower. Devel-
opment work performed will be in ac-
cordance with subpart A of part 1924 of
this chapter. Funds will be handled
under subpart A of part 1902 of this
chapter.

(5) When liquidation action is pend-
ing in accordance with § 1965.26 of this
subpart, the County Supervisor or Dis-
trict Director is authorized to approve
transactions only when all the pro-
ceeds (other than costs authorized in
paragraph (f)(2) of this section) will be
applied to the liens against the secu-
rity in the order of their priority.

(g) Authority of the State Director. The
State Director is authorized to approve

transactions that exceed the approval
authority granted in paragraph (e) of
this section to the County Supervisor
and District Director, or that involve
an easement or right-of-way granted or
conveyed without monetary compensa-
tion or for a token consideration. When
approving these transactions, the State
Director must determine that the re-
quirements of paragraph (b) of this sec-
tion are met.

(h) Processing. FmHA or its successor
agency under Public Law 103–354’s con-
sent will be given by approving a com-
pleted Form FmHA or its successor
agency under Public Law 103–354 465–1
if the transaction meets the conditions
of paragraph (b) of this section. Also,
when requested, FmHA or its successor
agency under Public Law 103–354 will
give a written partial release on Form
FmHA or its successor agency under
Public Law 103–354 460–1, ‘‘Partial Re-
lease,’’ or other form approved by OGC.
A formal release may not be delivered
for 15 days after the payment is re-
ceived unless payment is made in the
form of cash, money order, certified
check, or check from a reputable lend-
ing agency. Releases not delivered will
usually be voided 30 days after notifica-
tion to the requesting party that the
release is available. When an insured
FO mortgage is held by the lender, the
holder’s consent will be obtained only
if a written partial release or other
written servicing document is re-
quested by the borrower. When the ap-
proval of a transaction by the State Di-
rector is required, or when the County
Supervisor or District Director desires
advice in connection with approval of a
transaction, the borrower’s case folder,
Form FmHA or its successor agency
under Public Law 103–354 465–1, and any
other information pertinent to the
transaction will be sent to the State
Office.

(i) Liquidation. If FmHA or its succes-
sor agency under Public Law 103–354 is
unable to approve a partial sale, the
partial sale cannot be used as the basis
for liquidation in the following cir-
cumstances:

(1) The spouse or children of the bor-
rower become the owner of the prop-
erty.

(2) The sale results from a divorce or
legal separation and the spouse of the
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borrower becomes the owner of the
property.

(3) An intervivos trust becomes the
owner of the property so long as the
borrower is a beneficiary of the trust
and there is no change in occupancy of
the property.

[51 FR 4140, Feb. 3, 1986, as amended at 52 FR
26139, July 13, 1987; 53 FR 35795, Sept. 14, 1988;
56 FR 10154, Mar. 11, 1991; 57 FR 775, Jan. 9,
1992; 58 FR 44752, Aug. 25, 1993; 58 FR 52654,
Oct. 12, 1993; 61 FR 35931, July 9, 1996]

§ 1965.14 Subordination of FmHA or
its successor agency under Public
Law 103–354 real estate mortgages
to easements to the U.S. Fish and
Wildlife Service, (formerly the Bu-
reau of Sport Fisheries and Wild-
life).

Exhibit A (available in any FmHA or
its successor agency under Public Law
103–354 office) of this subpart, ‘‘Memo-
randum of Understanding between Bu-
reau of Sport Fisheries and Wildlife
(now the U.S. Fish and Wildlife Serv-
ice) and the Farmers Home Adminis-
tration or its successor agency under
Public Law 103–354,’’ outlines the pro-
cedure to follow in processing a subor-
dination of an FmHA or its successor
agency under Public Law 103–354 mort-
gage on wetlands on which the Bureau
of Sport Fisheries and Wildlife requests
an easement for waterfowl habitats.
The County Supervisor will handle the
request in accordance with the steps
outlined in Exhibit A and applicable
processing portions of § 1965.12 of this
subpart.

§ 1965.15 Subordination of FmHA or
its successor agency under Public
Law 103–354’s lien to the Commod-
ity Credit Corporation’s (CCC) secu-
rity interest taken for loans made
for farm storage and drying equip-
ment.

The CCC makes loans under its Farm
Storage and Drying Equipment Loan
Program for the purchase, construc-
tion, erection, remodeling, or install-
ment of either farm storage or drying
equipment or both and requires that
any loan at the discretion of the ap-
proving committee, be secured by a
lien on the real estate. When the CCC
proposes to make a loan to an FmHA
or its successor agency under Public
Law 103–354 borrower and requests a

subordination of the FmHA or its suc-
cessor agency under Public Law 103–354
real estate lien, the request will be
handled on an individual case basis
under § 1965.12 of this subpart. A bor-
rower’s request for the FmHA or its
successor agency under Public Law 103–
354’s consent to a severance agreement
or other similar instrument for an item
or items to be acquired with a CCC
loan will be handled under § 1965.19 of
this subpart.

§ 1965.16 Consent to junior liens.

As a general policy, FmHA or its suc-
cessor agency under Public Law 103–354
borrowers will be discouraged from giv-
ing other creditors junior liens on real
estate securing an FmHA or its succes-
sor agency under Public Law 103–354
loan. (For Sections 502 and 504 loans,
see § 1965.111 of Subpart C of Part 1965
of this chapter).

(a) Processing request. When consent
to a junior lien is requested by a bor-
rower, the County Supervisor may con-
sent by executing Form FmHA or its
successor agency under Public Law 103–
354 465–1 or other form approved by
OGC for use in the state provided:

(1) The terms of the junior lien debt
are such that repayment is not likely
to jeopardize payment of the FmHA or
its successor agency under Public Law
103–354 loan;

(2) Operating plans made with the
junior lienholder are consistent with
plans made with FmHA or its successor
agency under Public Law 103–354;

(3) Total debt against the security
will not exceed its market value; and

(4) The junior lienholder agrees in
writing not to foreclose the mortgage
before a discussion with the County
Supervisor and after giving a reason-
able specified period of written notice
to FmHA or its successor agency under
Public Law 103–354.

(b) Consent not requested or granted.
When a junior lien is placed on any
property without FmHA or its succes-
sor agency under Public Law 103–354
consent and consent cannot be granted
under this section, FmHA or its succes-
sor agency under Public Law 103–354
may continue with the loan as long as
the borrower pays FmHA or its succes-
sor agency under Public Law 103–354
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loans as agreed, maintains the secu-
rity, and meets all other conditions of
the loan. The existence of a junior lien
cannot be treated as a default. The
County Supervisor will continue to
service the loan to protect the Govern-
ment’s security interest.

§ 1965.17 Lease of security.
(a) General provisions. When the Coun-

ty Supervisor learns that a borrower is
leasing or intends to lease all or a por-
tion of the security, the County Super-
visor will ask the borrower for a copy
of the lease, if it is written. If the bor-
rower leases or proposes to lease the
real estate security for a term of more
than 3 years or with an option to pur-
chase, the County Supervisor will nor-
mally initiate liquidation action in ac-
cordance with § 1965.26(b) of this sub-
part. However, if under unusual cir-
cumstances the County Supervisor be-
lieves FmHA or its successor agency
under Public Law 103–354 should con-
sent to such a lease arrangement, prior
approval of the Assistant Adminis-
trator, Farmer Programs, or the Ad-
ministrator, if a SFH loan is secured
by the same security, is required. The
State Director should forward such a
request, along with a justification to
the National Office. No action will be
taken to disapprove or to approve a
lease if the lease is for less than three
years and contains no option to pur-
chase; however, if under the lease of se-
curity, the borrower ceases to operate
the farm, action will be taken in ac-
cordance with § 1965.26(d) of this sub-
part.

(b) Liquidation. No action to initiate
liquidation based on the lease will be
taken unless the borrower:

(1) Enters into a lease for a term of
more than 3 years; or

(2) Enters into a lease for any term
containing an option to purchase.

(c) Mineral leases. When a borrower
requests consent to lease the mineral
rights to security, the County Super-
visor may consent provided the pro-
posed use of the leased rights will not
result in the Government’s security in-
terest being adversely affected. If ap-
plicable, the requirements of Subpart G
of Part 1940 of this chapter must be
met. A borrower does not need FmHA
or its successor agency under Public

Law 103–354’s consent to lease the min-
eral rights securing a Farmer Program
loan approved after December 23, 1985,
unless the oil, gas or other minerals
were included on FmHA or its succes-
sor agency under Public Law 103–354’s
real estate appraisal. If FmHA or its
successor agency under Public Law 103–
354 consent is needed and consent is
given, lease payments can be used for
prospective payments on FmHA or its
successor agency under Public Law 103–
354 loans. Any payment or other com-
pensation the borrower may receive for
damages to the surface of the collat-
eral real estate resulting from explo-
ration for or recovery of minerals will
be assigned to FmHA or its successor
agency under Public Law 103–354 and
will be used to repair the damage or
used as authorized in § 1965.13(f) of this
Subpart. Form FmHA or its successor
agency under Public Law 103–354 465–1
will be used to process requests under
this section. The County Supervisor
should carefully document the facts to
support the determinations reached
concerning the effects of a mineral
lease on the Government security. As-
signment of income will be taken by
use of Form FmHA or its successor
agency under Public Law 103–354 443–16,
‘‘Assignment of Income from Real Es-
tate Security,’’ or other form approved
by OGC which is necessary to comply
with State law.

[51 FR 4140, Feb. 3, 1986, as amended at 53 FR
35795, Sept. 14, 1988; 58 FR 52654, Oct. 12, 1993]

§ 1965.18 Transfer of upland cotton,
peanut, or tobacco allotments.

(a) General. Agriculture Stabilization
and Conservation Service (ASCS) regu-
lations, pursuant to approved legisla-
tion, permit the transfer of upland cot-
ton, peanut, or tobacco allotments by
one or more of the following trans-
actions: (1) Sale, (2) lease, or (3) trans-
fer by the owner to another farm
owned or controlled by the owner.
These regulations require, among other
things, that no allotment be trans-
ferred from a farm which is subject to
a mortgage or other lien, unless the
transfer is agreed to by the lienholders.
It is FmHA or its successor agency
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under Public Law 103–354’s policy to ap-
prove the transfer of any crop allot-
ments permitted by the ASCS regula-
tions if the conditions and require-
ments of this subpart can be met.
FmHA or its successor agency under
Public Law 103–354 personnel should fa-
miliarize themselves with the States
ASCS policies and requirements con-
cerning the sale, lease, or transfer of
allotments to assure compliance with
established FmHA or its successor
agency under Public Law 103–354 poli-
cies and servicing of security.

(b) Authorization. County Supervisors
are authorized to approve a transfer of
upland cotton, peanut, or tobacco al-
lotment by execution of a completed
Form FmHA or its successor agency
under Public Law 103–354 465–1. County
Supervisors are also authorized to exe-
cute the lienholder or mortgagee
agreement on appropriate ASCS forms
provided by ASCS for those cases in
which a transfer is approved.

(c) Transfer by sale. Crop allotments
enhance the value of a farm mortgaged
to the FmHA or its successor agency
under Public Law 103–354 and con-
stitute security for the FmHA or its
successor agency under Public Law 103–
354 loan. Accordingly, when a borrower
whose farm is mortgaged to the FmHA
or its successor agency under Public
Law 103–354 inquires about the sale of
any of the allotted acres or requests
the FmHA or its successor agency
under Public Law 103–354 to sign the re-
quired lienholder or mortgagee agree-
ment, the request will be treated the
same as for a sale of a portion of the
security and approval of the sale can be
granted only in accordance with the
applicable conditions and requirements
of § 1965.13 of this subpart. The sale pro-
ceeds may be used as authorized in
§ 1965.13(f) of this subpart.

(d) Transfer of allotment by lease. The
County Supervisor has the authority to
approve a lease of all or a portion of an
allotment for a 1 year period, provided
the lease or its terms will not ad-
versely affect the repayment of the
loan; leasing is not an alternative to or
means of delaying liquidation; and the
lease and use of proceeds will further
the objectives of the loan. If a 1 year
lease is approved, the lease proceeds
may be used as farm income as out-

lined in § 1962.17(b) of Subpart A of Part
1962 of this chapter. Leases for a period
of more than 1 year will be granted
only with the concurrence of the Dis-
trict Director. When a lease is for more
than 1 year, an assignment of the rent-
al proceeds should be obtained.

(e) Transfer of allotment by owner to
other land owned or controlled by the
owner. A transfer by an owner to other
land owned or controlled by the owner
is normally interpreted by the ASCS as
a permanent transfer and can be avoid-
ed only by stipulating in the mortgage
approval that the transfer is to be con-
sidered as a lease for the appropriate
number of years. This type of transfer
will be approved only as a lease under
conditions in paragraph (d) of this sec-
tion to assure that the crop allotment
on the security is not adversely af-
fected.

§ 1965.19 Severance agreement.
Form FmHA or its successor agency

under Public Law 103–354 440–26, ‘‘Con-
sent and Subordination Agreement,’’
will be completed when a borrower re-
quests FmHA or its successor agency
under Public Law 103–354’s consent to a
severance agreement, or other instru-
ment of similar effect, so that items to
be acquired by the borrower through
other credit and subject to a chattel
lien will not become a part of the real
estate securing the FmHA or its suc-
cessor agency under Public Law 103–354
debt. Some examples of items which
may be acquired subject to a chattel
lien are silos, storage bins, bulk milk
tanks, irrigation or income producing
facilities, non-farm enterprise facili-
ties, and recreational equipment. Coun-
ty Supervisors are authorized to give
FmHA or its successor agency under
Public Law 103–354 consent by execut-
ing Form FmHA or its successor agen-
cy under Public Law 103–354 440–26 and
any necessary severance agreements,
provided that the following determina-
tions are made:

(a) The financing arrangements are
in the best interest of the Government
and the borrower.

(b) The transaction will not ad-
versely affect FmHA or its successor
agency under Public Law 103–354’s se-
curity position and will be within the
borrower’s debt-paying ability, and
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(c) The facility does not exceed the
borrower’s needs, is modest in cost and
design; and is otherwise in line with
FmHA or its successor agency under
Public Law 103–354 financing policies.
OGC will be requested to approve any
severance agreement submitted by a
borrower that is of a type not pre-
viously approved for use in the State
and, when necessary, to issue closing
instructions. The State Director may
request the OGC to prepare a severance
agreement instrument for use in the
State.

§ 1965.20 [Reserved]

§ 1965.21 Assignment and release of
Soil Conservation or similar pro-
gram payments.

The County Supervisor may take an
assignment on income to be received
under USDA Programs or similar con-
tracts to protect the financial interest
of the Government or to facilitate loan
servicing. The assignments of all or a
portion of the income from the assign-
ment may be released to the borrower
by the County Supervisor when not to
the financial detriment of the Govern-
ment, and when payments due on all
FmHA or its successor agency under
Public Law 103–354 loans have been
made from other income or the as-
signed income is needed for family liv-
ing and farm operating expenses. This
income will not be shown on Form
FmHA or its successor agency under
Public Law 103–354 1962–1, ‘‘Agreement
for the Use of Proceeds/ Release of
Chattel Security.’’ The receipt of these
proceeds and their planned use will be
clearly identified on the current farm
pan.

§ 1965.22 Deceased borrower.

Deceased borrower cases will be han-
dled under § 1962.46 of subpart A of part
1962 of this chapter.

§ 1965.23 Bankruptcy and insolvency.

Bankruptcy and insolvency cases will
be handled under § 1962.47 of subpart A
of part 1962 of this chapter. For SFH

loans, refer to subpart C of part 1965 of
this chapter.

§ 1965.24 Servicing note-only cases.

Each loan made on a note-only basis
without real estate security will be
serviced in a manner consistent with
the best interests of the FmHA or its
successor agency under Public Law 103–
354.

(a) Sale of real property on which im-
provements were made with note-only
FmHA or its successor agency under
Public Law 103–354 funds. Any loan evi-
denced only by an unsecured note will
be collected by voluntary means at the
time of the sale of the property, if pos-
sible. If collection is not possible, the
loan may be assumed by the purchaser
of the property on the terms of the
note if the assumption is determined to
be in the FmHA or its successor agency
under Public Law 103–354’s best finan-
cial interest. If collection or assump-
tion cannot be effected, consideration
should be given to settling the account
in accordance with Subpart B of Part
1956 of this chapter, if it is eligible, ob-
taining judgment, or classifying it as
collection-only. In case of a judgment
sale, the State Director with the advice
of OGC and the U.S. Attorney, will au-
thorize an employee to attend the sale
and if appropriate, enter a bid on be-
half of the Government under Subpart
A of Part 1955 of this chapter.

(b) Assumption of note-only when
real property securing another FmHA
or its successor agency under Public
Law 103–354 loan is involved. When a
borrower has an FmHA or its successor
agency under Public Law 103–354 loan
secured by real estate and another
FmHA or its successor agency under
Public Law 103–354 loan evidenced only
by a note and the real estate is to be
transferred and the entire secured real
estate debt is to be assumed, all or a
part of the unsecured note up to the
present market value of the property
in excess of existing liens must also be
assumed.

[51 FR 4140, Feb. 3, 1986, as amended at 51 FR
45439, Dec. 18, 1986]
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§ 1965.25 Release of FmHA or its suc-
cessor agency under Public Law
103–354 mortgage without monetary
consideration in certain cases.

(a) Additional real estate security
owned by an entity member(s). Real es-
tate owned by a member(s) of an en-
tity-borrower, which was taken as ad-
ditional security for a loan secured by
real estate, may be released if it is
needed for the entity member(s) to fi-
nance a separate operation and the re-
maining real estate adequately secures
the entity loan(s). A release will not be
considered if a subordination can be ap-
proved for the same purpose. The Coun-
ty Supervisor will document in the
case file why a subordination is not
feasible.

(b) Release of real estate from mortgage
because of mutual mistake. Land or
buildings included in the mortgage
through mutual mistake, when sub-
stantiated by the facts of the situation,
may be released from the mortgage by
the State Director. The release is con-
tingent on a determination of the
State Director, with the advice of the
OGC, that a mutual error existed at
the time such property was included in
the Government’s mortgage.

(c) No evidence of indebtedness. The
FmHA or its successor agency under
Public Law 103–354 mortgage may be
released by the County Supervisor in
situations where there is no evidence of
an existing indebtedness secured by the
mortgage in the records of the FmHA
or its successor agency under Public
Law 103–354 County, State, and Finance
Offices.

(d) Release of valueless liens. State Di-
rectors are authorized to release FmHA
or its successor agency under Public
Law 103–354 mortgages or other liens
when the mortgages or liens have no
present or prospective value or when
their enforcement would likely be inef-
fectual or uneconomical. This includes
release of a junior lien on the borrow-
er’s dwelling financed with an SFH
loan and located on a nonfarm tract
when the junior lien was taken as addi-
tional security for a Farmer Program
loan(s). This authority does not extend
to valueless judgment liens or value-
less statutory redemption rights except
with the consent of the OGC. The fol-
lowing information will be obtained in

determining present or prospective
value:

(1) Appraisal report. A market value
appraisal report on the security pre-
pared by an FmHA or its successor
agency under Public Law 103–354 em-
ployee authorized to appraise under
subpart E of part 1922 of this chapter.

(2) Lienholders. The names of the
holders of prior liens on the property,
the amount secured by each lien which
is prior to the FmHA or its successor
agency under Public Law 103–354, the
amount of taxes or assessments, and
other items which might constitute a
prior claim. This information will be
recorded in the running case record of
the borrower’s County Office case fold-
er and submitted to the State Director
for review.

[51 FR 4140, Feb. 3, 1986, as amended at 53 FR
35795, Sept. 14, 1988; 56 FR 15830, Apr. 18, 1991;
57 FR 18681, Apr. 30, 1992; 58 FR 44752, Aug. 25,
1993]

§ 1965.26 Liquidation action.
(a) Voluntary liquidation—(1) General.

When a borrower contacts FmHA or its
successor agency under Public Law 103–
354 and asks about voluntarily liq-
uidating security, the borrower will be
sent attachments 1 and 2 of exhibit A
of subpart S of part 1951 of this chapter
or attachments 1, and 3, and 4 and the
preliminary application forms by cer-
tified mail, or the forms will be hand
delivered at the County Office. The
servicing notices which provide pos-
sible alternatives to liquidation pro-
vide a maximum of 60 days for the bor-
rower to apply for servicing. Therefore,
FmHA or its successor agency under
Public Law 103–354 will not discuss liq-
uidation or methods of liquidation
until 60 days after the borrower re-
ceives the notices except in serious sit-
uations which are documented in detail
in the case file. During the 60-day time
period the County Supervisor may an-
swer questions regarding the servicing
notices. After 60 days, the borrower
will be told that liquidation can be ac-
complished by:

(i) Selling the security under para-
graph (f) of this section.

(ii) Transferring the security under
§ 1965.27 of this subpart.

(iii) Conveying all security to FmHA
or its successor agency under Public
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Law 103–354 as outlined in subpart A of
part 1955 of this chapter.

(iv) Refinancing the Farm Loan Pro-
grams debt with another lender. The
servicing official will explain the provi-
sions of these regulations to the bor-
rower.

(2) Sale or transfer for less than secured
debt. If the property is to be sold or
transferred for less than the total se-
cured debts against it, the property
will be appraised immediately to deter-
mine its present market value. The ap-
praisal will be completed by an author-
ized agency employee in accordance
with subpart E of part 1922 of this chap-
ter and placed in the borrower’s case
file. If a qualified agency appraiser is
not available, the State Executive Di-
rector may contract for an appraisal in
accordance with RD Instruction 2024–A
(available in any agency office).

(b) Involuntary liquidation—(1) Gen-
eral. When the servicing official, with
the advice of the District Director, de-
termines that continued servicing of
the loan will not accomplish the objec-
tives of the loan, or that further servic-
ing cannot be justified under the policy
stated in § 1965.2 of this subpart, liq-
uidation of the account will be accom-
plished as quickly as possible under
this section and subpart A of part 1955
of this chapter.

(2) Farm Loan Programs loan cases. In
Farm Loan Programs loan cases, bor-
rowers who are 90 days past due (60
days delinquent) on their payments,
must receive Exhibit A with attach-
ments 1 and 2, or attachments 1, 3, and
4 of exhibit A of subpart S of part 1951
of this chapter in cases involving non-
monetary default. The servicing offi-
cial will send these forms to the bor-
rower as soon as a decision is made to
liquidate. The procedures set out in
subpart S of part 1951 of this chapter
shall be followed and any appeal must
be concluded before any liquidation ac-
tion, including termination of releases
of sales proceeds, is taken. If the bor-
rower fails to return attachment 2 of
exhibit A of subpart S of part 1951 of
this chapter and a complete applica-
tion within 60 days, the servicing offi-
cial will send attachments 9 and 10 or
9–A and 10–A of exhibit A of subpart S
of part 1951 of this chapter. If the bor-
rower fails to return attachment 4, 6, 6–

A, 10, or 10–A of exhibit A of subpart S
of part 1951 of this chapter within 60
days, the servicing official will submit
the case to the District Director in ac-
cordance with the provisions of § 1955.15
of subpart A of part 1955 of this chap-
ter.

(3) [Reserved]
(4) Acceleration of account. When

foreclosure is approved, acceleration of
the account and demand for payment
will be accomplished according to the
applicable paragraphs of § 1955.15 of
subpart A of part 1955 of this chapter.

(c) Multiple loans and loans secured by
both real estate and chattels.

(1) When a borrower is indebted to
the agency for more than one type of
FLP loan, a thorough study should be
made of each loan and the effect liq-
uidation of one or more of the loans
would have on any and all other loans.
When liquidation of one or more FLP
loans secured by real estate and chat-
tels is necessary, and it will jeopardize
the repayment of or the accomplish-
ment of the purpose of the other loans,
liquidation of all real estate and all
chattel security for all loans will be
started at the same time. Chattel secu-
rity will be liquidated under subpart A
of part 1962 of this chapter, except
when real estate is transferred in ac-
cordance with § 1965.27 of this subpart.

(2) SFH loans on nonfarm tracts
should not be routinely liquidated be-
cause the borrower could not be suc-
cessful in the farming operation. If the
nonfarm property secures only a SFH
loan(s), it will not be liquidated unless
the appropriate provisions of subpart G
of part 1951 of this chapter have been
met, including the offering of payment
assistance and/or moratorium, if eligi-
ble. When the nonfarm security is also
additional security for a farmer pro-
gram loan(s), consideration will be
given to continuing with the SFH loan
after the other security for the farmer
program loan is liquidated provided:

(i) The borrower has acted in good
faith, has satisfactorily accounted for
all security, and has met loan obliga-
tions to the best of the borrower’s abil-
ity;

(ii) All security for loans other than
the SFH nonfarm security is liquidated
either voluntarily or through fore-
closure;

VerDate 12<JAN>99 05:34 Feb 04, 1999 Jkt 183023 PO 00000 Frm 00372 Fmt 8010 Sfmt 8010 Y:\SGML\183023T.XXX 183023t PsN: 183023T



379

RHS, RBS, RUS, FSA, USDA § 1965.26

(iii) The borrower wishes to retain
the dwelling and will likely have re-
payment ability to continue repaying
the housing loan;

(iv) Provided the County Committee
agrees to the compromise or adjust-
ment offer in accordance with
§ 1956.57(f) of subpart B of part 1956 of
this chapter, the borrower will further
agree to compromise or adjust the
farmer program debt as follows:

(A) When the market value of the
nonfarm SFH property is greater than
the amount of the SFH debt (including
total subsidy granted if subject to re-
capture of subsidy), the borrower will
make a cash payment equal to his/her
equity in the SFH property, and any
additional amount he/she is able to
pay, on the farmer program debt.

(B) When the market value of the
nonfarm SFH property is less than the
amount of the SFH total debt, the bor-
rower will make a cash payment of any
amount he/she is able to pay, and the
lien to secure the FP debt will be re-
leased as a valueless lien.

(C) If the borrower cannot make a
cash payment as outlined in paragraph
(c)(2)(iv)(A) of this section, the County
Supervisor will have the borrower exe-
cute an Equity Recapture Agreement
similar to exhibit D of this subpart,
(available in any RHS office), pledging
to pay to RHS an amount equal to the
difference between the SFH debt and
the market value of the SFH security
as of the date of acceleration of the FP
loan(s). The amount will be based on a
current appraisal of the SFH security
property. The County Supervisor will
notify the Finance Office in accordance
with the Automated Data Processing
Systems (ADPS) Manual when an Eq-
uity Recapture Agreement is executed.
The original signed Agreement will be
attached to the original SFH promis-
sory note and a copy to the borrower’s
RHS County Office file. The borrower’s
file will be retained in the RHS County
Office until the equity is paid pursuant
to the Agreement. The noncash credit
will be applied as of the date the Agree-
ment was executed. Under such an
Agreement, the payment will be due
when the borrower sells the SFH prop-
erty, ceases to occupy it, or graduates
to another lender. After the borrower
executes the Agreement, the remaining

FP debt may be settled as appropriate.
An equity receivable account will be
established by the Finance Office in
the amount of the Equity Recapture
Agreement, and the County Office will
remit collection under the Agreement,
in the same manner as an SFH subsidy
recapture receivable. In addition, the
following statement should be recorded
in the body of Form RHS 451–2, ‘‘Sched-
ule of Remittance:’’ Equity Receivable
Payment.

(v) In some States FmHA or its suc-
cessor agency under Public Law 103–354
is prohibited by State law from fore-
closing the SFH loan when the non-
farm security is merely additional se-
curity for the farmer program loan(s).
In this case, the Farmer Program real
estate mortgage on the SFH property
cannot be released and the Farmer Pro-
gram debt cannot be settled unless the
conditions set forth in paragraph (c)(2)
(i), (iii), and (iv) of this section are
complied with.

(3) RHS SFH loans on farm tracts
must be considered for payment assist-
ance and/or moratorium at the time
servicing options are being considered
for the FLP loan(s) prior to accelera-
tion. The RHS county office file will be
documented to show that payment as-
sistance and moratorium were consid-
ered. When the Notice of Intent no-
tices, set forth in subpart S of part 1951
of this chapter are sent to a borrower
who also has an RHS loan, and the
dwelling is security for the farm
loan(s) and is located on the farm
tract, it will not be necessary for RHS
to meet the additional requirements of
subpart G of part 1951 of this chapter
prior to accelerating the RHS loan ac-
counts. The RHS accounts will be ac-
celerated at the same time the Notice
of Intent notices, set forth in subpart S
of part 1951 of this chapter are sent to
the borrower. If it is later determined
that the FLP loan(s) is to receive addi-
tional servicing in lieu of liquidation,
the RHS loan will be reinstated simul-
taneously with the FLP servicing ac-
tions and may be reamortized in ac-
cordance with § 1951.315 of subpart G of
part 1951 of this chapter.

(d) Operation of the security. A bor-
rower with farmer program loan(s) who
without FmHA or its successor agency
under Public Law 103–354 consent does
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not operate the farm or recreational fa-
cility is violating agreements with
FmHA or its successor agency under
Public Law 103–354. If the borrower re-
quests consent to cease operating the
farm, or the County Supervisor be-
comes aware of a failure to operate
after the fact, the County Supervisor
will fully develop the facts, and:

(1) If the borrower is not the farm op-
erator, but is involved in the farming
operation, i.e., management (Example:
sharing in day-to-day activities and
management decisions as well as the
costs and returns of the operation), and
will continue to occupy the security,
the County Supervisor can give con-
sent with concurrence of the District
Director. For inoperative entities, at
least one partner of the partnership,
one joint operator of the joint oper-
ation, one stockholder of the corpora-
tion or one member of the cooperative
must meet the involvement/occupancy
criteria.

(2) If the failure to operate the secu-
rity is due to old age, poor health, or
death in the family and the borrower
or the borrower’s family will continue
to occupy the security, the District Di-
rector can give consent. For inoper-
ative entities, at least one partner (or
family) of the partnership, one joint
operator (or family) of the joint oper-
ation, one stockholder (or family) of a
corporation or one member (or family)
of a cooperative must meet the occu-
pancy criteria.

(3) If the failure to operate the secu-
rity will be compounded by the bor-
rower or the borrower’s family not oc-
cupying the security and the failure to
occupy is due to conditions beyond the
borrower’s control, the State Director
can give consent if it is determined
that the borrower will reoccupy the
property within a reasonable period of
time, not to exceed five years, and the
conditions of paragraph (d)(1) or (d)(2)
could then be met.

(4) If consent cannot be given after
complying with the requirements of
§ 1965.26(b) of this section pertaining to
notice and appeals, such a borrower’s
accounts will be accelerated imme-
diately in accordance with
§ 1955.15(d)(2) of subpart A of part 1955
of this chapter, based on the failure to
operate.

(5) When liquidation of an account is
necessary because of failure to operate,
the State Director may, in lieu of fore-
closure, permit the borrower to pay the
account under an accelerated repay-
ment agreement, in accordance with
§ 1965.26(e) of this subpart.

(e) Accelerated repayment agreement.
When liquidation of an account is nec-
essary because of failure to graduate to
other credit or for failure to operate,
the State Director may, in lieu of fore-
closure, permit the borrower to pay the
account under an accelerated repay-
ment agreement. The State Director
will determine that:

(1) Authorization for repayment of
the debt under an accelerated repay-
ment agreement is necessary to protect
the Government’s financial interest,

(2) The borrower can reasonably be
expected to meet the accelerated pay-
ments, and

(3) The borrower will continue to
comply with other requirements of the
loans and security instruments.

(4) When an understanding is reached
with the borrower, Form FmHA or its
successor agency under Public Law 103–
354 1965–11, ‘‘Accelerated Repayment
Agreement,’’ will be prepared and exe-
cuted in accordance with the Forms
Manual Insert (FMI) for each note ac-
celerated. Accounts rescheduled under
Form FmHA or its successor agency
under Public Law 103–354 1965–11 will be
reclassified as NP loans. The balance of
the debt will be scheduled for repay-
ment in annual or monthly amortized
installments. If the borrower has
monthly income, monthly payments
will be scheduled. If annual payments
are scheduled, the first installment
may be less than an equal amortized
installment if it is due less than a full
year after the date the agreement is
executed and the borrower will not be
able to pay the first full amortized in-
stallment. If the borrower fails to meet
any installment when due as provided
in the agreement, foreclosure action
will be initiated. Rates and terms au-
thorized are:

(i) For real estate purpose loans se-
cured by real estate when the remain-
ing repayment period exceeds 10 years,
the term generally will not exceed 10
years. In justified cases, the term may
be up to 15 years. In no case may the
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term exceed the final due date of the
note. An amortization factor for 20 to
25 years may be used, with a balloon
installment due on the final due date.
The interest rate will be that in effect
for regular FO loans on the date the
agreement is executed plus 1 percent or
the interest rate of the note, whichever
is greater.

(ii) For loans for operating purposes
secured by real estate when the re-
maining repayment period exceeds 2
years, the term may not exceed 5 years
and in no case may the term exceed the
final due date of the note. The interest
rate will be that in effect for regular
OL loans on the date the agreement is
executed plus 1 percent or the interest
rate of the note, whichever is greater.

(iii) For loans for either real estate
or operating purposes when the re-
maining repayment period is less than
10 years or 2 years, respectively, the
State Director may authorize a shorter
term. For loans made for a combina-
tion of loan purposes, the State Direc-
tor may authorize an accelerated re-
payment term of up to 10 years, not to
exceed the final due date of the note.
The interest rate will be as specified in
(e)(4)(i) or (ii) of this section.

(f) Cash sales. This paragraph applies
to a sale of all real estate security. Be-
fore any cash sale, farmer program bor-
rowers must be sent Attachment l of
exhibit A of subpart S of part 1951 of
this chapter. When a cash sale of mort-
gaged real estate will not result in the
secured debts being paid in full, the
County Supervisor is authorized to ap-
prove the sale for an amount not less
than the present market value of the
property and release the Government’s
liens, provided:

(1) A substantial recovery can be
made on the FmHA or its successor
agency under Public Law 103–354 se-
cured indebtedness based on the recent
appraisal report required by paragraph
(a)(2) of this section.

(2) All the proceeds are applied on the
mortgage debts in accordance with
their respective priorities except au-
thorized costs as specified in
§ 1965.13(f)(2) of this subpart.

(3) Any applicable requirements of
subpart G of part 1940 of this chapter
must be met.

(4) The agency’s liens against the se-
curity property are not released until
the appropriate sale proceeds for appli-
cation on the Government’s claim are
received. The release will be made on
forms approved or prepared by OGC.

(5) When the debt is not paid in full
and a deficiency judgment is not to be
obtained, a release of liability of the
borrower can be processed:

(i) The County Committee has rec-
ommended release of liability by deter-
mining that the borrower(s) and any
cosigner do not have reasonable ability
to pay all or a substantial part of the
balance of the debt owed after the cash
sale, taking into consideration their
assets and income at the time of the
sale; and that the borrower and any co-
signer have cooperated in good faith,
used due diligence to maintain the se-
curity against loss, and have otherwise
fulfilled the covenants incident to the
loan to the best of their ability; and by
recommending that the borrower and
any cosigner be released from personal
liability for any balance due on the se-
cured indebtedness upon completion of
the transaction. This action will be
documented by checking the appro-
priate block on Form FmHA or its suc-
cessor agency under Public Law 103–354
440–2, ‘‘County Committee Certifi-
cation or Recommendation,’’ as speci-
fied in the Forms Manual Insert.

(ii) When the Agency debt less the
market value and prior liens is $1 mil-
lion or more (including principal, in-
terest, and other charges), release of li-
ability must be approved by the Ad-
ministrator or designee; otherwise, the
State Executive Director must approve
the release of liability. All cases re-
quiring a release of liability will be
submitted in accordance with exhibit A
of subpart B of part 1956 of this chapter
(available in any agency office).

(iii) The borrower has never been lia-
ble for any direct FLP loan or loan
guarantee which was reduced or termi-
nated in a manner resulting in a loss to
the Government.

(6) If a release from liability cannot
be granted, the borrowers will be sent a
letter similar to exhibit F of subpart A
of part 1955 of this chapter (available in
any agency office). The servicing offi-
cial will meet with the borrower within
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30 days to assist the borrower in the de-
velopment of a debt settlement offer in
accordance with subpart B of part 1956
of this chapter. (available in any agen-
cy office).

(g) Account balances. When security
property is sold for an amount not less
than the market value or an assump-
tion of an amount equal to the market
value is approved, the account balance
will be handled as follows:

(1) When the seller or transferor (and
cosigner, if any) is not released from li-
ability, the account balance after the
assumption is processed, or cash pro-
ceeds are applied, will be settled ac-
cording to subpart B of part 1956 of this
chapter or reclassified to collection
only.

(2) When the transferor will be re-
leased of liability Form FmHA or its
successor agency under Public Law 103–
354 1965–8 ‘‘Release from Personal Li-
ability’’ will be given to the borrower
and otherwise distributed in accord-
ance with the Forms Manual Insert.

(3) In the case of a sale outside the
program for less than the debt owed,
Form FmHA or its successor agency
under Public Law 103–354 1965–8 will be
given to the borrower and otherwise
distributed in accordance with the
Forms Manual Insert.

[51 FR 4140, Feb. 3, 1986, as amended at 51 FR
13482, Apr. 21, 1986; 51 FR 45440, Dec. 18, 1986;
53 FR 35795, Sept. 14, 1988; 56 FR 6954, Feb. 21,
1991; 56 FR 12646, Mar. 27, 1991; 56 FR 15830,
Apr. 18, 1991; 58 FR 44752, Aug. 25, 1993; 58 FR
52654, Oct. 12, 1993; 60 FR 28321, May 31, 1995;
60 FR 55122, 55147, Oct. 27, 1995; 62 FR 10158,
Mar. 5, 1997]

§ 1965.27 Transfer of real estate secu-
rity.

When the mortgage requires the con-
sent of the Agency to any proposed sale
or other transfer of real estate secu-
rity, the borrower should be reminded
that before firm agreements have been
reached with a purchaser of all or a
portion of the security, the borrower
and purchaser should contact the
County Supervisor concerning the pro-
posed sale. Farm Loan Programs (FLP)
loan borrowers must be sent attach-
ment 1 of exhibit A of subpart S of part
1951 of this chapter within 3 working
days after the borrower contacts the
County Supervisor inquiring about a
transfer. If a proposed sale would not

result in the FLP accounts being paid
in full at the time of sale, the County
Supervisor should explain thoroughly
the requirements of this section and
§ 1965.13 or § 1965.26 of this subpart, as
appropriate. When the transferor is re-
ceiving a substantial down payment
from the sale of the property, the pur-
chaser must be required to contact
other sources of credit in an effort to
secure a loan for repayment of the FLP
loan(s) in full. Transfer with assump-
tion of real estate security on NP
terms will be in accordance with sub-
part J of part 1951 of this chapter.
When real estate security, including
water, access development or other
rights is to be sold and the mortgage
requires the Agency’s consent to the
sale and the transaction cannot be ap-
proved under the appropriate sections
of this subpart, the account will be liq-
uidated as required in § 1965.26 of this
subpart or will be handled in accord-
ance with § 1965.27 (g) of this subpart. In
accordance with the Food Security Act
of 1985 (Pub. L. 99–198) after December
23, 1985, if a loan is being transferred
and assumed by an eligible or ineligible
transferee, and if an individual or any
member, stockholder, partner, or joint
operator of an entity transferee is con-
victed under Federal or State law of
planting, cultivating, growing, produc-
ing, harvesting, or storing a controlled
substance (see 21 CFR part 1308, which
is exhibit C to subpart A of part 1941 of
this chapter and is available in any
agency office, for the definition of
‘‘controlled substance’’) prior to the
approval of the transfer and assump-
tion in any crop year, the individual or
entity shall be ineligible for a transfer
and assumption of a loan for the crop
year in which the individual or mem-
ber, stockholder, partner, or joint oper-
ator of the entity was convicted and
the four succeeding crop years. Trans-
feree applicants will attest on 410–1,
‘‘Application for Services,’’ that as in-
dividuals or that its members, if an en-
tity, have not been convicted of such
crime after December 23, 1985.

(a) Authority. County Supervisors,
District Directors, and State Directors
are authorized to approve initial and
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subsequent transfers of real estate se-
curity to eligible or ineligible transfer-
ees, to approve assumptions in accord-
ance with the respective loan approval
authorities in exhibit C of FmHA or its
successor agency under Public Law 103–
354 Instruction 1901–A (available in any
FmHA or its successor agency under
Public Law 103–354 office). When a
transfer is not within the County Su-
pervisor or District Director’s approval
authority, the docket and the transfer-
or’s case file will be sent to the Dis-
trict Director, State Director, or the
Administrator as appropriate, for ap-
proval or disapproval.

(b) General policies. The following
general policies will be applicable when
an FmHA or its successor agency under
Public Law 103–354 borrower transfers,
or proposes to transfer, real estate
which is security for an FmHA or its
successor agency under Public Law 103–
354 loan(s). The loan account(s) will be
assumed by use of Form FmHA or its
successor agency under Public Law 103–
354 1965–13, ‘‘Assumption Agreement for
Farmer Program Loans,’’ Form FmHA
or its successor agency under Public
Law 103–354 460–9, ‘‘Assumption Agree-
ment (Same Terms—Eligible Trans-
feree),’’ or Form FmHA or its successor
agency under Public Law 103–354 1965–
15, ‘‘Assumption Agreement (Single
Family Housing Loans),’’ for SFH
Loans.

(1) Agreement. Form FmHA or its suc-
cessor agency under Public Law 103–354
465–5, ‘‘Transfer of Real Estate Secu-
rity,’’ will be completed to reflect the
agreement between the transferor and
the transferees. This agreement will
not be completed for farmer program
loan borrowers until the borrower has
received attachment l of exhibit A of
subpart S of part 1951 of this chapter.

(2) Assignment. If an insured loan is
involved, the Finance Office will have
the note assigned to the insurance fund
when the assumption agreement
changes the terms of the note.

(3) Amount assumed. All transfers will
be based on present market value.
When the total secured FmHA or its
successor agency under Public Law 103–
354 debt(s) exceeds the present market
value, the transferee will assume an
amount of principal and interest equal
to the present market value as deter-

mined under § 1965.26 (a)(2) of this sub-
part, less prior liens and any author-
ized costs. Otherwise, the transferee
will assume the total FmHA or its suc-
cessor agency under Public Law 103–354
secured debt(s). The unpaid principal
balance and accrued interest will be
shown in Table I of Form FmHA or its
successor agency under Public Law 103–
354 1965–13 and the accrued interest will
be computed from Form FmHA or its
successor agency under Public Law 103–
354 451–26, ‘‘Transaction Record,’’ or ob-
tained from the monthly payment ac-
count Status Report. Balances may be
confirmed through the field office ter-
minal system. The transferee will be
informed of the amount of the prin-
cipal and interest owed, the total
amount paid as of the closing date
which has not been credited to the ac-
count, the amount that would be re-
quired to be paid to place the account
on schedule as of the previous install-
ment due date, the amount of interest,
if any, that accrued during a deferral
period, and any accounts that must be
paid to bring any monthly payments
up to date. Whenever reasonably pos-
sible, any delinquency should be paid
at the time of assumption. However,
this is not required if the total FmHA
or its successor agency under Public
Law 103–354 debt to be assumed is with-
in the debt paying ability of the trans-
feree. If the transferor received a loan
deferral under subpart S of part 1951 of
this chapter, the interest that accrued
during the deferral period must be paid
by the time the transfer takes place, or
such interest will be added to the loan
principal and the loan must be assumed
on ineligible terms.

(4) Payment of costs. The payment of
customary incidental costs appropriate
to transfer of real estate will be the re-
sponsibility of the transferor and
transferee. Costs may, for example, in-
clude real estate taxes, title examina-
tion, title insurance, abstracts, sur-
veys, reasonable attorney’s fees, real
estate brokers fees and junior liens.
State Directors may, in individual
cases, approve the payment of transfer-
or’s costs by the transferee which are
reasonable in amount and which the
transferor cannot pay from personal
funds provided:

VerDate 12<JAN>99 05:34 Feb 04, 1999 Jkt 183023 PO 00000 Frm 00377 Fmt 8010 Sfmt 8010 Y:\SGML\183023T.XXX 183023t PsN: 183023T



384

7 CFR Ch. XVIII (1–1–99 Edition)§ 1965.27

(i) Cash equity due the transferor (if
any) is applied first to payment of
costs and the transferor will not be re-
ceiving any cash payment above costs.

(ii) Payment of any junior liens by
the transferee does not exceed $5,000.

(iii) Real estate commission does not
exceed the customary rate for the type
of property for the area.

(iv) The transferee’s personal funds
equal to the transferee’s costs, includ-
ing the transferor’s costs to be paid by
the transferee, and transferor’s equity
(if any) will be held in escrow by an
FmHA or its successor agency under
Public Law 103–354 designated closing
agent for disbursing at closing of the
transfer.

(v) The payment of the costs by the
transferee is advantageous to the gov-
ernment. The probability of fore-
closure, voluntary conveyance, mainte-
nance and disposal of the security will
be considered in making the deter-
mination.

(5) Assumption on same terms. In the
following situations only, the debt will
be assumed on the same terms as in the
original note. The interest rate, final
due date, account status (current, de-
linquent, ahead of schedule) and repay-
ment schedule will not be changed at
the time of the assumption. The inter-
est rate and repayment schedule may
be changed after the assumption, in ac-
cordance with FmHA or its successor
agency under Public Law 103–354 loan
servicing regulations. Form FmHA or
its successor agency under Public Law
103–354 1965–13 will be processed via the
FmHA or its successor agency under
Public Law 103–354 field office terminal
system. Except as noted below, Form
FmHA or its successor agency under
Public Law 103–354 460–9, will be exe-
cuted by the assuming parties. The
name, case number, and address, as ap-
plicable, will be changed to that of the
transferees on the Finance Office
records. In each of the following situa-
tions, Forms FmHA or its successor
agency under Public Law 103–354 465–5
and 460–9 must be prepared and distrib-
uted in accordance with the applicable
FMI.

(i) EM actual loss loans may be as-
sumed on the same terms by those who
were actually involved in the operation

at time of the loss and meet one of the
following requirements:

(A) If an individual received the ac-
tual loss loan, the transferee must be
either an individual who is an imme-
diate family member of the borrower
or an entity which is made up of only
immediate family members of the bor-
rower. Such a transferee can assume
the entire amount of the actual loss
loan on the same terms.

(B) If a partnership on a joint oper-
ation received the actual loss loan, the
transferee must be either a partner or
a joint operator who was a partner or
joint operator in the partnership or
joint operation at the time the actual
loss loan was made, or an entity which
is made up of only those who were
partners in the partnership or joint op-
erators in the joint operation at the
time the actual loss loan was made.
Such transferees can assume the entire
amount of the actual loss loan on the
same terms.

(C) If a corporation/cooperative re-
ceived the actual loss loan, the trans-
feree must be either a stockholder/
member who was a stockholder/mem-
ber of the corporation/cooperative at
the time the actual loss loan was made
or an entity which is made up of only
stockholders/members who were stock-
holders/members of the corporation/co-
operative at the time the actual loss
loan was made. Such transferees can
assume on the same terms only that
portion of the actual loss loan equal to
the transferee’s percentage of owner-
ship in the corporation/cooperative (or,
in the case of an entity transferee, the
combined percentages of the individual
stockholders/members).

(ii) A deceased borrower’s spouse,
other relative or joint tenant who did
not sign the note but who acquires
title to the property will be allowed to
assume the loan on the same terms.
Form FmHA or its successor agency
under Public Law 103–354 465–5 will not
be completed.

(iii) When one of the jointly liable in-
dividual borrowers withdraws from the
operation and conveys his/her interest
in the security to the remaining bor-
rower, who will repay the total indebt-
edness, and assumption agreement is
not required. This paragraph does not
apply to partners in a partnership,
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joint operators in a joint operation,
stockholders in a corporation or mem-
bers of a cooperative. The previous
joint owner will be released from liabil-
ity for the indebtedness by completing
Parts 1 and 3 of Form FmHA or its suc-
cessor agency under Public Law 103–354
1965–8, ‘‘Release from Personal Liabil-
ity,’’ provided:

(A) A divorce decree or property set-
tlement document did not make the
withdrawing party responsible for loan
payments;

(B) The withdrawing party’s interest
in the security is conveyed to the per-
son with whom the loan will be contin-
ued; and

(C) The person with whom the loan
will be continued has adequate repay-
ment ability.

(iv) As immediate family member of
an individual borrower who wants to
assume a debt with the existing bor-
rower(s) may do so on the same terms.
After the transfer, the assuming family
member may own the property jointly
with the existing borrower(s) or subject
to a life estate of the existing bor-
rower. Also, an entity which is made
up of only the individual borrower and
the borrower’s immediate family mem-
bers may assume on the same terms
the entire amount of a loan received by
the individual borrower. Title to the
real estate security would have to be
transferred to the entity.

(v) If there is only one stockholder/
member/partner/joint operator of a cor-
poration/cooperative/partnership/joint
operation who is personally liable on
the note, and that stockholder/member/
partner/joint operator withdraws from
the operation or dies, all of the remain-
ing individuals will be required to as-
sume personal liability on the loan(s)
or else the transfer will not be ap-
proved. A Form FmHA or its successor
agency under Public Law 103–354 465–5
does not have to be processed unless
title to the real estate is transferred.

(vi) If a stockholder/member/partner/
joint operator or another corporation/
cooperative/partnership/joint operation
buy out the ownership interest of the
other stockholders/members/partners/
joint operators and continues to oper-
ate the farm; and if the remaining
stockholder(s)/member(s)/partner(s)/
joint operator(s) is not personally lia-

ble on the note(s), that stockholder(s)/
member(s)/partner(s)/joint operator(s)
will be required to assume personal li-
ability on the loan(s) or else the trans-
fer will not be approved. A Form
FmHA or its successor agency under
Public Law 103–354 465–5 does not have
to be processed unless title to the real
estate is transferred.

(vii) New stockholders/members/part-
ners/joint operators entering the cor-
poration/cooperative/partnership/joint
operation will be required to assume
personal liability on the loan or else
the transfer will not be approved. A
Form FmHA or its successor agency
under Public Law 103–354 465–5 does not
have to be processed unless title to the
real estate is transferred.

(6) Loan type. The type(s) of loan will
remain the same for all loans except
that loans which are transferred to in-
eligible applicants will be classified as
NP.

(7) Transfer of a portion of the security.
Generally, title to all FmHA or its suc-
cessor agency under Public Law 103–354
real estate security, including any
water, access, development or other
rights, must be conveyed to the trans-
feree not later than the date of closing
of the transfer. However, a transfer of
a portion of the FmHA or its successor
agency under Public Law 103–354 real
estate security with an assumption of
the total indebtedness may be approved,
provided:

(i) The portion of the FmHA or its
successor agency under Public Law 103–
354 security transferred has a present
market value at least equal to the
total indebtedness owed by the bor-
rower or such indebtedness is reduced
by a cash payment to the present mar-
ket value of the property;

(ii) The transaction is advantageous
to the Government; and

(iii) In cases of SFH loans, the por-
tion of the property improved with
SFH funds is conveyed to the person
assuming the SFH loan.

(iv) The security retained by the
transferor will be released from the
Government’s lien. The transferor will
be released from liability if the condi-
tions of paragraph (f) of this section
are met.

(8) Partial transfer and assumption.
When a request is made by a borrower
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to transfer a portion of the real estate
security the transferee must assume an
amount which meet the requirements
of paragraph (b)(3) of this section. The
considerations for approval will be as
set forth in § 1965.13(b) of this subpart.
Whole notes must be assumed; notes
cannot be split. The portion of the se-
curity transferred will be released from
the transferor’s mortgage by partial re-
lease. When the assumption is by an el-
igible transferee, or by an ineligible
transferee on terms of 5 years or less,
the transferor may be released of li-
ability on the loans assumed. The
transferor will not be released of liabil-
ity when the transferee is ineligible
and terms exceed 5 years. Before ap-
proving a partial transfer and assump-
tion it must be determined that the
transaction is necessary for the bor-
rower to establish a debt structure
compatible with repayment ability,
management ability or other limiting
factor such as health, labor or markets
available.

(9) Multiple sales and assumptions.
When a request is made by a borrower
to transfer the real estate security as
parcels to two or more transferees with
each assuming a portion of the debt,
the County Supervisor may send the
proposed action to the State Director
for consideration if the County Super-
visor recommends that the transaction
would be advantageous to the Govern-
ment. The total debt owed on all out-
standing notes must be assumed by the
transferees even though a portion of
the security may be retained by the
transferor. The County Supervisor will
submit to the State Director the com-
plete factual information concerning
the transaction, including appraisal re-
ports showing the present market
value of each portion to be transferred;
value of the total unit before subdivi-
sion; the amount of indebtedness to be
assumed by each transferee; and the
cases file with other pertinent informa-
tion outlining the reasons for the pro-
posed actions. If approved by the State
Director, new security instruments
will be required for each transferee at
closing and any security retained by
the transferor will be released from the
Government lien. This policy is to per-
mit transfer to two or more transferees
when the transferor owes more than

one note evidencing indebtedness or
the indebtedness on one note is to be
divided between transferees. OGC guid-
ance will be requested in these case to
ensure enforceable liens are obtained.

(10) Dual security. When the ac-
count(s) is secured by both chattels
and real estate, all the chattel security
must be transferred, sold or liquidated
by the time of the transfer of real es-
tate, except that in cases of EM, EE, or
SL security, the real estate security
may be transferred without transfer or
liquidation of the chattel security upon
prior approval of the National Office.

(11) Consent of other lienholders. Writ-
ten consent to a proposed transfer and
assumption must be obtained if re-
quired by any other lienholder(s).

(12) Junior liens. When the full
amount of the FmHA or its successor
agency under Public Law 103–354 debt
is assumed, there must be no liens,
judgments, or other claims against the
security which are junior to any FmHA
or its successor agency under Public
Law 103–354 liens being assumed unless
the State Director determines that the
liens, judgments, or claims will not ad-
versely affect the Government’s secu-
rity interests and that the transferee’s
ability to pay the FmHA or its succes-
sor agency under Public Law 103–354
debt will not be impaired. When less
than the full amount of the FmHA or
its successor agency under Public Law
103–354 debt is being assumed, there
must be no liens, judgments, or other
claims against the security which are
junior to any FmHA or its successor
agency under Public Law 103–354 loans
being assumed.

(13) Loans. A loan for which the
transferee is eligible may be made in
connection with a transfer, subject to
the policies and procedures governing
the type of loan being made. When the
transfer is being made to an eligible FO
applicant, FO loan funds may be used
to pay for the equity in the property
being transferred. When real estate se-
curity for an SFH loan is transferred to
a person eligible under subpart A of
part 1944 of this chapter for an SFH
loan to purchase the real estate, SFH
loan funds may be used to pay for the
equity in the property being trans-
ferred other than income-producing
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land or buildings. In lieu of a subse-
quent loan of the kind involved, the
Government’s lien may be subordi-
nated to enable the transferor to take
a first mortgage, or permit another
lender to take a first mortgage, in re-
turn for furnishing the funds needed in
connection with the transfer. In these
cases, the subordination will be proc-
essed in accordance with the applicable
provisions of § 1965.12 of this subpart.
For other than SFH loans, the trans-
feror may convey title to the property
by warranty deed or by purchase con-
tract or similar instrument which
meets the conditions of § 1943.16 (a)(3)
of subpart A of part 1943 of this chap-
ter. Prior lienholder’s agreements will
be obtained in accordance with subpart
B of part 1927 of this chapter. When
necessary to settle a divorce action, a
subsequent loan may be made, or a sub-
ordination may be granted to permit
the remaining borrower to obtain a
loan in an amount not to exceed the
equity in the property provided the
purchase of land is an authorized loan
purpose or the subordination is in ac-
cordance with § 1965.12 of this subpart.
(Also see § 1965.11(d) of this subpart.)

(14) Payments. When a payment is
made to the transferor in connection
with the transfer and assumption, and
the full amount of the FmHA or its
successor agency under Public Law 103–
354 secured debt is not being assumed
and other FmHA or its successor agen-
cy under Public Law 103–354 debts owed
by the transferor are not adequately
secured, the State Director may, as a
condition of approving the transfer, re-
quire that all or a part of any payment
be applied on the debts.

(15) Down payment. An eligible trans-
feree who is financially able, will be re-
quired to make a downpayment on the
FmHA or its successor agency under
Public Law 103–354 secured debts. When
a downpayment is required it will be
collected at closing.

(16) Date. The effective date of the as-
sumption will be the date on which
Form FmHA or its successor agency
under Public Law 103–354 1965–13 is
signed.

(17) Nondiscrimination assurance.
When the property transferred will
continue to be used for the same or a
similar purpose, and the assistance was

subject to the Civil Rights Act of 1964
and subpart E of part 1901 of this chap-
ter which prohibits discrimination on
the basis of race, color, national origin,
handicap, age, religion, marital status,
or sex in programs or activities receiv-
ing Federal financial assistance, the
transferees must agree to comply with
requirements of the statute and the
regulation. The transferee will be re-
quired to sign a Form 400–4, ‘‘Assur-
ance Agreement.’’

(18) Recapture of subsidy. Recapture of
SFH subsidy in connection with as-
sumption will be as provided in subpart
I of part 1951 of this chapter.

(19) County Committee. The County
Committee, except for SFH loans, must
find that the transferee will honestly
endeavor to make payments in accord-
ance with the assumption agreement,
maintain the security, and carry out
the other obligations in connection
with the loan. (See paragraph (g)(6) of
this section.)

(20) Environmental requirements. Appli-
cable provisions of subpart G of part
1940 of this chapter are met, as well as
those requirements found in exhibit M
to subpart G of part 1940.

(21) Form FmHA or its successor
agency under Public Law 103–354 1910–
11, ‘‘Applicant Certification, Federal Col-
lection Policies for Consumer or Commer-
cial Debts.’’ For all transfers, the Coun-
ty Supervisor must review Form
FmHA or its successor agency under
Public Law 103–354 1910–11, ‘‘Applicant
Certification, Federal Collection Poli-
cies for Consumer or Commercial
Debts,’’ with the applicant. A copy of
the signed and dated form will be given
to the applicant and the original placed
in the loan docket.

(c) Assumption of loans by eligible
transferees—(1) Eligibility. A loan may
be assumed on eligible terms by an ap-
plicant (including an entity applicant)
who meets all of the eligibility and
loan purpose requirements for the type
of loan being assumed or whose situa-
tion after the transfer of the real es-
tate will satisfy the eligibility and
loan purpose requirements. Eligibility
and loan purpose requirements can be
found in the loan making regulations
applicable to the type of loan being as-
sumed. (See paragraph (b)(5) of this
section for a list of situations in which
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the debt can be assumed on the same
terms as in the existing note.) Eligible
applicants can assume loans so long as
their FmHA or its successor agency
under Public Law 103–354 principal and
interest indebtedness after the assump-
tion does not exceed the maximum
loan limits for the type(s) of loan(s) in-
volved. Loans may also be assumed on
eligible terms under the following con-
ditions:

(i) SFH assumptions. An applicant who
is eligible for SFH assistance under
subpart A of part 1944 of this chapter
may assume a low-or-moderate, or an
above-moderate income SFH loan. An
above-moderate loan assumed by a low-
or-moderate applicant will be reclassi-
fied and serviced as a low-or-moderate
loan. Where a property securing an
SFH loan is located in an area which
has been redesignated from rural to
nonrural, the loan may be transferred
without regard to the nonrural des-
ignation.

(ii) NP loan. An NP loan may be as-
sumed by an applicant who is deter-
mined eligible for an FO loan if the
property is a suitable farm tract, or an
applicant eligible for an SFH loan if
the property is a suitable dwelling on a
farm or non-farm tract. When closing
the assumption, the loan will be reclas-
sified as ‘‘FO’’ or ‘‘SFH’’, as applicable.
See subpart J of part 1951 of this chap-
ter.

(iii) EE, SL, and other type loans no
longer being made. EE, SL, and other
type loans no longer being made may
be assumed:

(A) Subject to the FO loan limita-
tions and rates and terms set forth in
subpart A of part 1943 of this chapter
by an immediate family member of an
individual borrower, an immediate
family member of any partner of a
partnership, joint operator of a joint
operation, stockholder of a corporation
or member of a cooperative, an entity
which is made up of only immediate
family members of an individual bor-
rower, or an entity which is made up of
only immediate family members of any
partner(s), joint operator(s) stock-
holder(s) or member(s).

(B) Subject to the FO loan limita-
tions and rates and terms set forth in
subpart A of part 1943 of this chapter
by an applicant who is determined eli-

gible for an FO loan if the property has
a suitable farm tract, or by an appli-
cant eligible for an SFH loan if the
property has a suitable dwelling on a
farm or non-farm tract. When closing
an assumption under this paragraph or
paragraph (A) above, the loan will be
reclassified as ‘‘FO’’ or ‘‘SFH,’’ as ap-
plicable.

(C) On ineligible rates and terms in
accordance with paragraph (d) of this
section for all other transferees. The
ineligible term assumption(s) will be
serviced in accordance with § 1965.34 of
this subpart.

(iv) EM actual loss loans. See para-
graph (b)(5)(i) of this section.

(v) Other loan types currently being
made—(A) Individual transferees. If real
estate security is transferred to an in-
dividual who meets all of the eligi-
bility requirements and loan purpose
requirements for the type of loan being
assumed, the loan may be assumed on
eligible terms. This applies to transfers
of real estate from individual borrow-
ers and from entity borrowers, includ-
ing entities in which the transferee had
an interest.

(B) Entity transferees. If real estate se-
curity is transferred to an entity which
meets all of the eligibility require-
ments and loan purposes requirements
for the type of loan being assumed, the
loan may be assumed on eligible terms.

(C) EM non-actual loss loans (if cur-
rently being made). These loans can be
assumed on eligible terms. The loan
making regulation requirement that an
applicant must have suffered an actual
loss in order to be eligible for a non-ac-
tual loss loan does not apply, for the
purposes of this paragraph. If EM non-
actual loss loans are not currently
being made, refer to (c)(1)(iii) of this
section.

(2) Rates and terms. Except as pro-
vided in paragraph (b)(5) of this section
and in this paragraph, an applicant
may request the interest rate charged
by the agency to be the lower of the
rate in effect at either the time the as-
sumption is approved or closed. If the
applicant does not indicate a choice,
the assumption will be closed at the
rate in effect at the time of loan ap-
proval. Interest rates are specified in
agency National Office issuances
(available in any agency office) for the
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type loan involved. The approval offi-
cial will approve the assumption by
executing and delivering a copy of
Form RD 1940–1, ‘‘Request for Obliga-
tion of Funds,’’ to the assuming party.
The field office will process the as-
sumption via the field office terminal
system in accordance with Form 1965–
13. The repayment period will not ex-
ceed the repayment period for a new
loan of the type involved; for example,
FO—40 years, OL—7 years, EM—de-
pends on loan purpose and SFH—33
years. An NP loan will be considered an
FO or SFH loan as appropriate, if the
applicant and the property meet the re-
quirements of paragraph (c)(1) of this
section. Above-moderate loans as-
sumed by low-or moderate-income ap-
plicants will be assumed at the current
low- or moderate-income SFH interest
rate. (See exhibit C to subpart A of
part 1944 for income categories). See
subparts A of parts 1941 and 1943 of this
chapter for the definition of a limited
resource applicant and an explanation
of limited resource eligibility criteria;
FO and OL loans may be assumed at
the current rate in effect for limited
resource loans if the applicant is a lim-
ited resource applicant.

(d) Assumption of loans by ineligible
transferees. When a borrower sells or
proposes to sell the real estate security
to a person(s) or entity not eligible to
assume the debt under paragraph (b)(5)
or (c) of this section, the debt may be
assumed on NP terms in accordance
with subpart J of part 1951 of this chap-
ter. No assumption can be approved if
the transferee has been liable for any
Farm Loan Program (FLP) loan or
loan guarantee which was reduced or
terminated in a manner resulting in a
loss to the Government.

(e) Consent of FmHA or its successor
agency under Public Law 103–354 not re-
quired to transfer. When the agency
mortgage(s) does not require the Gov-
ernment’s consent to the sale of the se-
curity and the borrower conveys or
proposes to convey the security to a
person who is ineligible or unwilling to
assume the agency debt in accordance
with paragraphs (c) or (d) of this sec-
tion, the Government will not consent
to the sale. However, the sale cannot
be used as a reason for liquidation. In
such cases involving SFH loans, the

County Supervisor will advise the
State Director of the sale. If the SFH
loan account is delinquent or the loan
is otherwise in default, the County Su-
pervisor will also advise the State Di-
rector of the nature of the default and
any specific plans that may have been
made to correct the default. If the
State Director decides to continue with
the account, it will be serviced in the
name of the original agency borrower,
in the usual manner. In such cases in-
volving farmer program loans, they
will be serviced in accordance with the
provisions of subpart S of part 1951 of
this chapter.

(f) Release of transferor from liability.
The borrower may be released from
personal liability when all of the real
estate security is transferred under
paragraph (c) or (d) of this section and
the total outstanding debt or that por-
tion of the debt equal to the present
market value of the security is as-
sumed. Release shall not be granted to
any borrower or cosigner who was lia-
ble for any FLP direct loan which was
reduced or terminated in a manner re-
sulting in a loss to the Government.
When the Agency debt less the market
value and prior liens is $1 million or
more (including principal, interest and
other charges), release of liability
must be approved by the Administrator
or designee; otherwise, the State Direc-
tor must approve the release of liabil-
ity. When the total outstanding debt is
not assumed and an FLP borrower is to
being released from liability, the bor-
rower must be sent a letter similar to
exhibit F of subpart A of part 1955 of
this chapter (available in any agency
office). In FLP cases, the County Com-
mittee must take certain action if it is
to recommend that the transferor(s)
and any cosigner be released from li-
ability. They must determine that the
transferor(s) and any cosigner do not
have reasonable ability to pay all or a
substantial part of the balance of the
debt not assumed after considering
their assets and income at the time of
transfer; that the transferor and any
cosigner have cooperated in good faith,
used due diligence to maintain the se-
curity against loss, and have otherwise
fulfilled the covenants incident to the
loan to the best of their ability; and
recommend that the transferor and any
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cosigner be released of personal liabil-
ity upon the transferees’ assumption of
that portion of the indebtedness equal
to the present market value of the se-
curity. This action will be documented
by checking the appropriate block on
Form 440–2, ‘‘County Committee Cer-
tification or Recommendation,’’ as
specified in the Forms Manual Insert.

(g) Processing transfers and assump-
tions of indebtedness. When the transfer
is not within the County Supervisor’s
approval authority, the docket with
the transferor’s case file will be sent to
the District Director or the State Of-
fice, as appropriate, for approval or dis-
approval.

(1) Refund of unused funds, loan funds
not advanced, transaction record. Unex-
pended funds in the supervised bank ac-
count will be applied as a refund unless
FO, SW, RL, or EM security is trans-
ferred to an eligible applicant and the
funds are needed for completing
planned development. Any obligations
of or request for loan funds not yet ad-
vanced will be cancelled. Form FmHA
or its successor agency under Public
Law 103–354 451–26, or the monthly pay-
ment account Status Report will be
used to compute the unpaid balance
due on the effective date of the trans-
fer.

(2) Preparation and distribution of
transfer docket. Loan docket processing
and forms required will be the same as
for an initial or subsequent loan of the
type(s) involved.

(i) Checking docket forms. When the
transfer docket forms, including those
applicable forms, shown in exhibit C
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice) of this subpart have been com-
pleted, the approval official will deter-
mine that the proposed transfer con-
forms to the applicable procedural re-
quirements, each form is prepared cor-
rectly in accordance with the FMI or
other appropriate instructions, and
items such as names, addresses, and
the amount of the indebtedness to be
assumed are the same on all forms in
which the items appear.

(ii) Information on the availability of
other credit. An eligible transferee must
meet the ‘‘no credit elsewhere’’ re-
quirements for the type of loan being
assumed. The County Supervisor will

record in the running case record the
pertinent information concerning the
negotiations made by an eligible trans-
feree and the discussion by FmHA or
its successor agency under Public Law
103–354 personnel with the applicant’s
creditors and other lenders. The inves-
tigation and availability of other cred-
it for eligible transferees will be docu-
mented as required for the kind of loan
being assumed. This must be suffi-
ciently clear and adequate to establish
that other credit is not available to
pay the debt in full, which would make
the transfer unnecessary. Any letters
from lenders or other evidence which
may have been obtained indicating
that the applicant is unable to obtain
satisfactory credit elsewhere will be in-
cluded in the loan docket.

(iii) Transferor records. The transfer-
or’s copies of notes, mortgages and
other instruments in connection with
the security are to be made available
to the transferee.

(iv) Distribution of transfer docket
forms. The necessary forms will be dis-
tributed in accordance with the appro-
priate loan processing regulation and
the FMI for the form. See exhibit C
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice) of this subpart which identifies
the FmHA or its successor agency
under Public Law 103–354 forms that
will be used as appropriate.

(v) Other transfer docket items when
applicable. Other transfer docket items
may include a mortgage title policy,
title evidence or report of lien search,
foreclosure notice agreement, original
or certified copy of deed to any prop-
erty to be taken as additional security,
purchase contract or other instrument
of ownership, and information on prior
mortgage(s) and cosigner(s). When the
County Supervisor is the approval offi-
cial, in lieu of including the document
evidencing ownership, he or she may
include a statement in the docket indi-
cating that the document has been
seen and reviewed. When less than the
total amount of the indebtedness is as-
sumed, the transferor’s financial state-
ment will be included. When an initial
or subsequent loan is involved, include
any additional forms required by the
appropriate loan making regulation.
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(3) Collections and receipts. During the
period that a transfer is pending in the
County Office, payments received by
the Finance Office will continue to be
applied to the transferor’s account and
Form FmHA or its successor agency
under Public Law 103–354 451–26 will be
forwarded to the County Office. When
the County Supervisor has received a
payment on the account which is not
included in the latest transaction
record or monthly payment account
Status Report, the amount will be de-
ducted from the total amount of prin-
cipal and interest only when received
in the form of currency and coin, treas-
ury check, cashier’s check, certified
check, postal or bank money order, or
bank draft (this figure will be based on
the latest information available) before
completing the assumption agreement
and having it signed. The following will
also be done:

(i) Transaction record. When the bor-
rower has made a direct payment to
the Finance Office and there is no
record of the payment in the County
Office, the account will be assumed on
the basis of the latest record in the
County Office. In those cases, the ap-
plication of the direct payment will be
reversed from the account and the as-
sumption agreement will be processed
in the Finance Office. The Finance Of-
fice will contact the County Supervisor
to determine the disposition of the pro-
ceeds from the direct payment.

(ii) Identification of payments. For
payment received on the date of trans-
fer, Form FmHA or its successor agen-
cy under Public Law 103–354 451–2,
‘‘Schedule of Remittances,’’ will be
prepared to show ‘‘Transfer in process
for account owed by (borrower’s name
and case number), to be transferred to
(name of borrower and case number, if
known).’’ If the borrower number por-
tion of the case number has not yet
been assigned for a transferee, only the
State and County portion of the case
number will be shown. A statement for
the information of the Finance Office
will be attached to the assumption
agreement showing the date of Form
FmHA or its successor agency under
Public Law 103–354 451–2 and the
amount paid.

(iii) Payment. When a payment is due
on the assumption agreement shortly

after the transfer is completed, the
payment should, if possible, be col-
lected at the time of transfer and re-
mitted in the name of the transferee.

(4) Farms and Home plans and financial
statements. When an assumption will be
for less than the amount of the indebt-
edness and a release of liability is in-
volved, a current financial and income
statement of the transferor will be ob-
tained on Forms FmHA or its successor
agency under Public Law 103–354 1944–3
or FmHA or its successor agency under
Public Law 103–354 431–2 or other plan
of operation acceptable to FmHA or its
successor agency under Public Law 103–
354.

(5) Appraisal report. Forms FmHA or
its successor agency under Public Law
103–354 1922–1 or FmHA or its successor
agency under Public Law 103–354 1922–8,
as appropriate, will be obtained when
the amount to be assumed is less than
the full amount of the indebtedness,
when required in connection with an
initial or subsequent loan to be proc-
essed with the transfer, or when the
loan approval official requests a cur-
rent appraisal.

(6) County Committee certification and
recommendation. The complete transfer
docket, except SFH loans, will be pre-
sented to the County Committee for re-
view.

(i) The transfer will be contingent
upon the County Committee certifi-
cation on Form FmHA or its successor
agency under Public Law 103–354 440–2
for an eligible applicant. This action
will be documented by checking the ap-
propriate block on Form FmHA or its
successor agency under Public Law 103–
354 440–2, as specified in the Forms
Manual Insert.

(ii) When the County Committee rec-
ommends a release of the transferor
and any cosigner from liability when
real estate security is being transferred
under paragraph (c) or (d) of this sec-
tion with an assumption of less than
the total debt, the provisions of para-
graph (f) of this section will be fol-
lowed.

(iii) When the total outstanding debt
is not assumed, a farmer program loan
borrower who is not being released
from liability must be sent a letter
similar to exhibit F of subpart A of
part 1955 of this chapter.
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(7) Property insurance. The transferee
will obtain property insurance in ac-
cordance with the property insurance
requirement for the loan(s) involved. If
insurance is required, it may be ob-
tained either by transfer of the exist-
ing coverage by the transferor or by ac-
quisition of new coverage by the trans-
feree. The insurance company will be
notified by the County Supervisor im-
mediately after completion of the
transfer. When the full amount of the
FmHA or its successor agency under
Public Law 103–354 indebtedness is
being assumed and an insurance pre-
mium has been advanced to the ac-
count, the transfer will not be com-
pleted until the amount of the pre-
mium has been charged to the transfer-
or’s account.

(8) Title clearance and legal services.
Title clearance and legal services for
closing transfers will be accomplished
in accordance with subpart B of part
1927 of this chapter. When the original
repayment terms are altered, it may be
necessary to obtain a new mortgage
from the transferee to continue FmHA
or its successor agency under Public
Law 103–354’s lien on the transferred
real estate. The advice of OGC will be
obtained on a state-by-state basis and
implemented through State supple-
ments to provide for new mortgages
when required, and to further provide
instructions on whether the original
mortgage should be released. Title
clearance and legal services for the
above transfer(s) are not required when
the interest of anyone liable on the
note is conveyed to another liable on
the note who assumes the total indebt-
edness on the same terms, provided a
subsequent loan or subordination is not
involved. For all other kinds of trans-
fers, title clearance and loan closing
services will not be required unless the
approval official, with the advice of
OGC, determines that the services are
needed to maintain FmHA or its suc-
cessor agency under Public Law 103–
354’s security position or for other rea-
sons. If another mortgagee’s mortgage
requires the mortgagee’s consent to
the transfer, consent will be obtained.

(9) Assumption agreements, releases
from personal liability, receipts. When the
full amount of the debt is assumed or a
release from personal liability is other-

wise approved under this subpart and
all of the security is being transferred,
Forms FmHA or its successor agency
under Public Law 103–354 1965–13; 460–9
(as applicable); 451–1, ‘‘Acknowledg-
ment of Cash Payment;’’ and 1965–8,
will be prepared and distributed ac-
cording to the FMI.

(h) Transfer of security without FmHA
or its successor agency under Public Law
103–354 consent or approval. When a bor-
rower transfers or proposes to transfer
real estate security to another party
and FmHA or its successor agency
under Public Law 103–354 is unable or
unwilling to approve the transferee as
either an eligible or ineligible appli-
cant, the conveyance cannot be used as
the basis for liquidation if the borrow-
er’s spouse or children become the
owner of the property or if an
intervivos trust becomes the owner of
the property so long as the borrower is
a trust beneficiary and there is no
change in occupancy of the property. If
the transfer is to someone other than a
spouse, child or intervivos trust and
the County Supervisor determines that
it is not in the best interest of FmHA
or its successor agency under Public
Law 103–354 to liquidate to the loan(s)
in accordance with § 1965.26 of this sub-
part, the following actions will be
taken in order listed:

(1) The County Supervisor will advise
the State Director of the transfer or
proposed transfer of the security and
reasons why FmHA or its successor
agency under Public Law 103–354 can-
not approve the transferee as eligible
or ineligible. Complete details of the
transfer conditions, terms and consid-
eration will be submitted to the State
Director with the borrower (transferor)
file. Current information on status of
the loan(s) owed FmHA or its successor
agency under Public Law 103–354 and of
any debts owed other lenders on the
property will be included with a cur-
rent appraisal of the FmHA or its suc-
cessor agency under Public Law 103–354
security and security equity position.
The appraisal will be completed in ac-
cordance with subpart E of part 1922 of
this chapter. Recommendations of the
County Committee, County Supervisor,
and District Director will be included
on the following:)
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(i) Reasons why continuation of the
loan would be in the best interest of
the Government.

(ii) The effect continuation of the ac-
count will have on the FmHA or its
successor agency under Public Law 103–
354 program in the area.

(iii) Comments and opinion on ade-
quacy of security and ability of trans-
feror to pay the FmHA or its successor
agency under Public Law 103–354 debt.

(2) The State Director will review all
information submitted and request ad-
ditional information needed to reach a
decision. This includes advice of OGC.
After deciding, the State Director will
either:

(i) Return the file to the County Su-
pervisor with instructions to proceed
with liquidation of the account in ac-
cordance with § 1965.26(b) of this sub-
part and state reasons for the decision;
or

(ii) Return the file to the County Su-
pervisor stating reasons for the deci-
sion and giving consent to continue the
account as an NP loan with instruc-
tions for obtaining liability of the
transferee, maintaining security posi-
tion and future servicing. If FmHA or
its successor agency under Public Law
103–354 is adequately secured and the
entire FmHA or its successor agency
under Public Law 103–354 debt will be
paid in 5 years or less from date of the
transfer, the borrower-transferor can
be released of liability under paragraph
(f) of this section and the account serv-
iced in the name of the transferee. If
the entire FmHA or its successor agen-
cy under Public Law 103–354 debt will
not be paid within 5 years from date of
the transfer, the borrower will not be
released of liability, the account will
continue to be serviced in the borrow-
er’s name and the borrower will remain
liable for the debt under the terms of
the security instruments. Advice of
OGC will be obtained as needed to de-

termine the borrower’s continued li-
ability and adequacy of security.

[51 FR 4140, Feb. 3, 1986, as amended at 51 FR
6735, Feb. 26, 1986; 51 FR 13483, Apr. 21, 1986;
51 FR 40787, Nov. 10, 1986; 51 FR 45440, Dec. 18,
1986; 53 FR 7339, Mar. 8, 1988; 53 FR 35797,
Sept. 14, 1988; 54 FR 29333, July 12, 1989; 56 FR
3396, Jan. 30, 1991; 56 FR 12646, Mar. 27, 1991;
56 FR 15831, Apr. 18, 1991; 56 FR 67484, Dec. 31,
1991; 58 FR 44752, Aug. 25, 1993; 58 FR 52654,
Oct. 12, 1993; 60 FR 28321, May 31, 1995; 62 FR
10159, Mar. 5, 1997]

§§ 1965.28—1965.30 [Reserved]

§ 1965.31 Taking liens or real estate as
additional security in servicing
FmHA or its successor agency
under Public Law 103–354 loans.

Additional liens will not be taken for
other loans on marginal land used for
the production of softwood timber if
the land is presently securing an ST
loan.

(a) Liens. When taking real estate as
additional security, the best lien ob-
tainable will be taken on any real es-
tate owned by the borrower, including
any real estate which already serves as
security for another loan. Normally,
the prior concurrence of the District
Director will be obtained. Liens will be
taken only when:

(1) Present security for the loan is
not adequate to protect the interests of
the FmHA or its successor agency
under Public Law 103–354, and

(2) The borrower is delinquent, has
substantial equity in the real estate to
be mortgaged and it is determined that
the taking of the mortgage will not
prevent the making of an FmHA or its
successor agency under Public Law 103–
354 real estate loan, which might be
needed in the foreseeable future.

(b) Real estate. Before taking real es-
tate as additional security for an
FmHA or its successor agency under
Public Law 103–354 loan the following
items will be documented in the run-
ning record:

(1) the facts which justify taking the
real estate lien;

(2) A conservative estimate of the
present market value of the real estate
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to be mortgaged. (It will not be nec-
essary to submit an appraisal of the
property to be mortgaged.);

(3) A brief description of any existing
liens on the property, and the repay-
ment terms and the unpaid balance on
the debts secured by existing liens, un-
less this is accurately reflected on a re-
cent financial statement; and

(4) The name of the title holder and
how title of the property is held. (Title
evidence need not be required.)

(c) Forms. Each real estate lien taken
as additional security for the FmHA or
its successor agency under Public Law
103–354 loans will be taken on Form
FmHA or its successor agency under
Public Law 103–354 1927–1 (state), ‘‘Real
Estate Mortgage or Deed of Trust for
lll(Insured Loans to Individuals)’’
unless a State supplement requires the
use of a form of mortgage comparable
to that which secures the existing
loan(s) to be additionally secured. The
notes evidencing the FmHA or its suc-
cessor agency under Public Law 103–354
loans for which the additional security
will be taken will be described in the
same mortgage.

[51 FR 4140, Feb. 3, 1986, as amended at 52 FR
26139, July 13, 1987; 53 FR 35798, Sept. 14, 1988;
56 FR 67484, Dec. 31, 1991; 58 FR 52655, Oct. 12,
1993]

§ 1965.32 [Reserved]

§ 1965.33 Cosigners—SFH loans.
See § 1965.129 of subpart C of this part

for servicing SFH loans with cosigners.

§ 1965.34 [Reserved]

§ 1965.35 Exception authority.
The Administrator or delegate may,

in individual cases, make an exception
to any requirement or provision of this
subpart or address any omission of this
subpart which is not inconsistent with
the authorizing statute or other appli-
cable law if the Administrator deter-
mines that the Government’s interest
would be adversely affected or the im-

mediate health and/or safety of tenants
or the community are endangered if
there is no adverse effect on the Gov-
ernment’s interest. The Administrator
will exercise this authority upon the
request of the State Director with rec-
ommendation of the appropriate pro-
gram Assistant Administrator; or upon
request initiated by the appropriate
program Assistant Administrator. Re-
quests for exceptions must be made in
writing and supported with documenta-
tion to explain the adverse effect, pro-
pose alternative courses of action, and
show how the adverse effect will be
eliminated or minimized if the excep-
tion is granted.

§ 1965.36 State Supplements and ref-
erence to the OGC.

State Supplements will be prepared,
with the advice of the OGC, as nec-
essary to carry out this subpart and
forwarded to the National Office for
prior or post approval.

§ 1965.37 Redelegation of authority.

The State Director is authorized to
redelegate in writing any authority
delegated to the State Director in this
subpart to one or more of the following
State Office employees: Chief, Farmer
Programs; Farmer Programs Special-
ist.

§§ 1965.38—1965.49 [Reserved]

§ 1965.50 OMB control number.

The collection of information re-
quirements in this regulation have
been approved by the Office of Manage-
ment and Budget and have been as-
signed OMB control number 0575–0086.

EXHIBITS TO SUBPART A

NOTE: The exhibits referenced in this sub-
part are available in any FmHA or its suc-
cessor agency under Public Law 103–354 of-
fice.
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EXHIBIT A—MEMORANDUM OF UNDER-
STANDING BETWEEN BUREAU OF SPORT
FISHERIES AND WILDLIFE AND THE
FARMERS HOME ADMINISTRATION OR
ITS SUCCESSOR AGENCY UNDER PUBLIC
LAW 103–354

EXHIBIT B—NOTIFICATION OF OTHER
LIENHOLDERS INTENT TO FORECLOSE

EXHIBIT C—PROCESSING GUIDE

EXHIBIT D—EQUITY RECAPTURE
AGREEMENT

Subpart B—Security Servicing for
Multiple Housing Loans

SOURCE: 49 FR 49590, Dec. 21, 1984, unless
otherwise noted.

§ 1965.51 General.
This subpart prescribes the policies,

procedures, and authorizations for
servicing and liquidating all Farmers
Home Administration or its successor
agency under Public Law 103–354
(FmHA or its successor agency under
Public Law 103–354) multiple housing
type loans and labor housing grants.
These loans include Rural Rental Hous-
ing (RRH), Rural Cooperative Housing
(RCH), Rural Housing Site (RHS), and
Farm Labor Housing (LH). The servic-
ing functions described in this subpart
are for the purpose of assisting the bor-
rower in meeting the objectives of the
loan, repaying loans on schedule, com-
plying with FmHA or its successor
agency under Public Law 103–354 agree-
ments and regulations, protecting the
interest of FmHA or its successor agen-
cy under Public Law 103–354, and main-
taining the security property. Borrow-
ers will be required to pay their debts
to the FmHA or its successor agency
under Public Law 103–354 and other
creditors according to their agree-
ments. Borrowers shall be required to
operate their facilities according to
FmHA or its successor agency under
Public Law 103–354 regulations and ap-
plicable State and local laws and regu-
lations. State Directors with the as-
sistance of the Office of General Coun-
sel (OGC) should issue necessary State
Supplements to assure compliance
with State laws. After careful analysis,
and borrower in default who does not

evidence prospects of attaining suc-
cessful operations within a reasonable
time will have its loan(s) liquidated ac-
cording to authorizations contained in
this subpart and Subpart A of Part 1955
of this chapter.

§ 1965.52 Definitions.

(a) Borrowers. ‘‘Borrowers’’ means all
individuals, partnerships, cooperatives,
trusts, public agencies, private or pub-
lic corporations, and other organiza-
tions which have received a loan or
grant from FmHA or its successor
agency under Public Law 103–354 for
LH, RRH, RCH, or RHS purposes.

(b) Case file. ‘‘Case file’’ includes the
total cumulative records concerning a
borrower.

(c) District Director. For the purpose
of this subpart, the term also includes
the Assistant District Director, and
other qualified District Office staff who
may be delegated responsibilities under
this subpart according to the provi-
sions of Subpart F or Part 2006 (avail-
able in an FmHA or its successor agen-
cy under Public Law 103–354 office).
Area Loan Specialists and Island Direc-
tors, and other qualified members of
their staff in Alaska and Hawaii, re-
spectively, are included in this defini-
tion. In the case of LH loans still being
serviced in the County Office, this defi-
nition also includes qualified County
Office staff.

(d) FmHA or its successor agency under
Public Law 103–354. ‘‘FmHA or its suc-
cessor agency under Public Law 103–
354’’ means the United States of Amer-
ica acting through the Farmers Home
Administration or its successor agency
under Public Law 103–354 of the United
States Department of Agriculture; it
also includes FmHA or its successor
agency under Public Law 103–354’s
predecessor agencies.

(e) Governing body. ‘‘Governing body’’
means those elected or appointed offi-
cials of an organization or public agen-
cy type borrower responsible for com-
pliance with the security instruments
and the operations of the project.

(f) Mortgage. ‘‘Mortgage’’ also in-
cludes deeds of trust and similar real
estate security instruments and, where
appropriate, chattel security instru-
ments.
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