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Subparts C—D [Reserved]

Subpart E—Prepayment and Dis-
placement Prevention of
Multi-Family Housing Loans

SOURCE: 58 FR 38931, July 21, 1993, unless
otherwise noted.

§ 1965.201 General.
Requests to pay Multi-Family Hous-

ing (MFH) loans in full require that
certain actions be taken to ensure the
affordability of housing for specified
tenants for a guaranteed period of
time. The requirement applies to all
projects, whether or not they are sub-
ject to restrictive-use provisions or
prohibitions on prepayment. This sub-
part provides step-by-step guidance for
use by Farmers Home Administration
or its successor agency under Public
Law 103–354 (FmHA or its successor
agency under Public Law 103–354) and
MFH borrowers when prepayment re-
quests are made. The steps outlined are
mandated by the Rural Rental Housing
Displacement Prevention Provisions of
the Housing and Community Develop-
ment Act of 1987. When a MFH project
is subject to multiple FmHA or its suc-
cessor agency under Public Law 103–354
MFH loans, and the borrower offers
prepayment or payment in full for one
or more but not all of the MFH loans
on the project, the borrower will not be
allowed to pay off the most restrictive
loan without invoking the prepayment
provisions of this subpart, unless the
borrower agrees to be bound by the
more restrictive provisions for the bal-
ance of the time period remaining on
the more restrictive loan being paid in
full.

§ 1965.202 Definitions.
Affordable housing. Housing with a

rent rate which does not create new or
increased rent overburden for tenants
of prepaying projects.

Displaced tenant. A displaced tenant
is a tenant who is either forced to
move from a project or a tenant who
experiences new or increased rent over-
burden as a result of prepayment of a
MFH loan. The new or increased rent
overburden may occur at the time of
prepayment or at any time in the fu-

ture restrictive-use provisions are in
force.

Income limits. Very low, low, and mod-
erate income are defined in accordance
with exhibit C of subpart A or part 1944
of this chapter (available in any FmHA
or its successor agency under Public
Law 103–354 office).

Letter of priority entitlement (LOPE). A
letter issued by FmHA or its successor
agency under Public Law 103–354 to a
tenant displaced through a prepayment
action that will give the tenant prior-
ity on waiting lists at any FmHA or its
successor agency under Public Law 103–
354 project for which they may qualify.

Local nonprofit corporation or public
agency. A public agency or nonprofit
corporation which operates primarily
in the local community and its trade
area. Local nonprofit corporations
must have a broad based board reflect-
ing various interests in the community
or trade area. A public agency must be
organized in accordance with State and
local statutes. Either type of organiza-
tion must include as one of its primary
purposes developing or managing low-
income housing or community develop-
ment projects, which meet the require-
ments of § 1944.211(a)(10)(i) of subpart E
of part 1944 of this chapter. County-
wide agencies/corporations may meet
the definition of local organization if,
in the judgment of the District Office,
the community’s trade area is county-
wide. Tenant associations and coopera-
tives may meet the definition if they
are organized as nonprofit organiza-
tions.

Market Area. The market area is the
community in which the project is lo-
cated and those outlying rural areas
which are impacted by the project (ex-
cluding all other established commu-
nities).

Minorities. Individuals such as mem-
bers of the following groups: African-
American, not of Hispanic Origin; His-
panic; American Indian or Alaskan Na-
tive; and Asian or Pacific Islander.
Refer to FmHA or its successor agency
under Public Law 103–354 Instruction
1900–A (available in any FmHA or its
successor agency under Public Law 103–
354 office) for further clarification and
a description of each group.

Prepayment. A loan which has been
paid by the borrower in full, before the
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loan maturity date. After a prepay-
ment, no FmHA or its successor agency
under Public Law 103–354 loan remains
on the property and the property is re-
moved from the FmHA or its successor
agency under Public Law 103–354 pro-
gram, although restrictive-use provi-
sions may remain.

Prohibition on prepayment. Loans
which may not be prepaid prior to the
final amortization date as described in
§ 1965.208 of this subpart.

Protected population. Individuals or
families, whether very low, low, or
moderate income, who are current ten-
ant or wish to occupy rural rental
housing (RRH) or labor housing (LH),
and who are protected by a particular
restrictive-use provision.

Regional or national nonprofit corpora-
tion or public agency. Any public agency
or nonprofit corporation meeting the
conditions in § 1965.216(c) of this sub-
part, which operates in an area larger
than the local community and its trade
area, or, if a nonprofit corporation,
does not also have a broadly-based
membership and board of directors re-
flecting various interests in the com-
munity or trade area, and does not
have among its officers or directorate
persons or parties with a material in-
terest in (or persons or parties related
to any person or party with such an in-
terest) in loans financed under section
515 that have been prepaid. The pri-
mary purposes of the organization need
not include developing or managing
low-income housing or community de-
velopment projects.

Rent overburden. Shelter costs (rent
and anticipated utility costs) exceed-
ing 30 percent of a tenant’s adjusted in-
come, or the amount of payment des-
ignated by a third-party payor as shel-
ter cost, whichever is greater.

Restrictive-use provisions. Conditions
restricting the use of the property to
housing for very low-, low- and/or mod-
erate-income tenants, whether or not
the FmHA or its successor agency
under Public Law 103–354 loan is in
force or has been paid in full as de-
scribed in § 1965.209 of this subpart.

Section 8. Tenant rental subsidies as
provided under the Housing and Urban
Development (HUD) section 8 Housing
Assistance Payment Program.

Unsubsidized conventional housing.
Housing which receives no interest or
project based rent subsidies, and which
has no maximum income limits for its
residents. When a borrower submits a
request for prepayment of the FmHA
or its successor agency under Public
Law 103–354 loan, the anticipated use of
the project will be considered as unsub-
sidized conventional housing.

§ 1965.203 Nonprofit organization and
public agency interest lists.

Nonprofit organizations and public
agencies interested in being notified of
projects being offered for sale by
FmHA or its successor agency under
Public Law 103–354 borrowers wishing
to prepay should contact FmHA or its
successor agency under Public Law 103–
354. Local nonprofit and public agen-
cies wishing to purchase projects in
one district need only contact the ap-
plicable FmHA or its successor agency
under Public Law 103–354 District Of-
fice. Organizations or agencies inter-
ested in one state only should contact
the FmHA or its successor agency
under Public Law 103–354 State Office.
National and regional nonprofit organi-
zations interested in receiving multi-
state notifications should contact the
FmHA or its successor agency under
Public Law 103–354 National Office. In-
terested organizations should submit
their names, addresses, contact per-
sons, and the areas in which they wish
to purchase. The notification to FmHA
or its successor agency under Public
Law 103–354 must be updated annually
if the organization wishes to continue
to receive notifications of pending pre-
payments. FmHA or its successor agen-
cy under Public Law 103–354 will send
notices requesting the update at least
30 days prior to removing the organiza-
tion’s name from the list. The National
Office will not verify the eligibility of
the organizations requesting notifica-
tion, but will periodically forward the
names of interested organizations to
State Offices. The State Office will pe-
riodically compile a list of interested
nonprofit organizations and public
agencies and forward the list to its Dis-
trict Offices.
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§ 1965.204 Processing prepayment re-
quests and related rent increases.

(a) Chronological order of steps in proc-
essing prepayment requests. Prior to ap-
proving prepayment of an FmHA or its
successor agency under Public Law 103–
354 MFH loan, FmHA or its successor
agency under Public Law 103–354 must
determine the eligibility and ability of
the borrower to prepay the loan; at-
tempt to keep needed housing in the
very low-, low-, and moderate-income
market; and ease the transition of ten-
ants that may be affected by the con-
version of a federally-financed project
to unsubsidized conventional housing.
The remainder of this procedure pro-
vides the chronological order for the
actions to be taken:

(1) Borrower written request for pre-
payment (§ 1965.205 and exhibit C of this
subpart).

(2) Required notifications (§ 1965.206
of this subpart).

(3) Evaluation of borrower ability to
prepay (§ 1965.211 and exhibit E of this
subpart).

(4) FmHA or its successor agency
under Public Law 103–354 incentive
offer and borrower decision regarding
incentives (§§ 1965.213 and 1965.214 and
exhibits D and E of this subpart).

(5) Evaluation of project need by
FmHA or its successor agency under
Public Law 103–354 (§ 1965.210 and ex-
hibit E of this subpart).

(6) Approval of prepayment under ex-
ception authority (§ 1965.215 and exhibit
E of this subpart).

(7) Sale to nonprofit organizations or
public agencies (§§ 1965.216 and 1965.217
of this subpart).

(8) Approval of prepayment in the ab-
sence of interest in purchase by non-
profit organization of public agency
(§§ 1965.218 and 1965.219 of this subpart).

(9) Actions to be taken in the event
of restrictive-use violations (§ 1965.222
of this subpart).

(10) Relationship of these procedures
to other servicing actions (§ 1965.223 of
this subpart).

(11) Prepayment of loans due to ad-
vance payments or completion of am-
ortized payments (§ 1965.224 of this sub-
part).

(b) Rent increases resulting from pre-
payment process. If rent increases are
necessary due to the making of an eq-

uity loan to avert prepayment with or
without a transfer, the procedures for
tenant notifications and comment will
be followed as set forth in paragraphs
IV B of exhibit C to subpart C of part
1930 of this chapter. The reason for the
rent increase will be shown as ‘‘to meet
the additional expense incurred in
order to avert removal of (name of
project) from the FmHA or its succes-
sor agency under Public Law 103–354
program.’’

[58 FR 38931, July 21, 1993, as amended at 58
FR 40956, July 30, 1993]

§ 1965.205 Borrower request to prepay.

(a) Prior to initiating a formal pre-
payment request, borrowers consider-
ing prepaying their loans should meet
with the applicable FmHA or its suc-
cessor agency under Public Law 103–354
Servicing Office to discuss the prepay-
ment request and the requirements of
this procedure. The borrower will be
provided with exhibit C of this subpart,
to aid in completing the prepayment
request package.

(b) At the meeting, the Servicing Of-
fice will inform the borrower that the
project will be evaluated as unsub-
sidized conventional multi-family
housing for the purposes of determin-
ing eligibility for incentives. An ap-
praisal will be completed to determine
if any equity exists in the project when
valued as unsubsidized conventional
multi-family housing. The components
of the incentive offer, if any, will be de-
pendent upon the amount of equity as
follows:

(1) If the project has equity in excess
of the borrower’s initial investment, an
equity loan and a combination of addi-
tional incentives may be considered;

(2) If no equity exists, but it can be
shown that the project can be prepaid
and operated successfully in the sub-
ject market, a combination of incen-
tives not including an equity loan will
be considered; or

(3) If, based upon the Servicing Of-
fice’s knowledge of the market it ap-
pears likely the project would not qual-
ify for an equity loan, the Servicing Of-
fice should so inform the borrower dur-
ing the meeting. However, in no in-
stance will the Servicing Office person-
nel discourage eligible borrowers from
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submitting a prepayment request,
should the borrower so desire.

(c) Borrowers seeking to prepay MFH
loans must submit a complete prepay-
ment request to the Servicing Official
at least 180 days in advance of the an-
ticipated prepayment date (unless an
exception is granted in accordance
with § 1965.215 (f)(2) of this subpart). A
prepayment request will not be consid-
ered complete nor will the 180-day pe-
riod begin until all of the following
items have been submitted:

(1) A written request to prepay the
FmHA or its successor agency under
Public Law 103–354 loan on a specified
date;

(2) Complete and documented infor-
mation necessary to prepare the pre-
payment report as outlined in exhibit
B of this subpart and to make the re-
quired determination needed to develop
an incentive offer as outlined in ex-
hibit D of this subpart. Exhibit C of
this subpart should be used as guidance
for the documentation necessary to
complete the request;

(3) Documentation of the borrower’s
ability to prepay under the conditions
specified in the prepayment request.
Exhibit C of this subpart should be
used as guidance for the documenta-
tion necessary;

(4) Certification that the housing will
continue to be administered in accord-
ance with Fair Housing Act policies;

(5) A statement from the borrower
accepting restrictive-use provisions in
the release documents if the borrower
wishes to prepay the loan subject to re-
strictions; and

(6) Evidence that actions required by
any applicable State laws related to
prepayment have been met.

§ 1965.206 Review of borrower prepay-
ment request by Servicing Office.

The Servicing Office will determine
whether the prepayment request is in
conformance with § 1965.205 of this sub-
part. Within 15 working days of receipt
of a prepayment request, the Servicing
Office will take the following actions:

(a) Return of incomplete requests. If an
incomplete request is submitted, the
Servicing Official will return the re-
quest to the borrower specifying the
additional information needed.

(b) Receipt of complete requests. If a
complete prepayment request is sub-
mitted, the Servicing Official will:

(1) Acknowledge the request. Send an
acknowledgment letter to the borrower
specifying the date of receipt of the
complete request and informing the
borrower that prepayment commit-
ments should not be finalized until
FmHA or its successor agency under
Public Law 103–354 issues a letter of ap-
proval.

(2) Notify current tenants. Notify each
tenant household by Certified Mail, Re-
turn Receipt Requested, of the receipt
of the prepayment request and prepare
notices for the borrower to post in pub-
lic areas of the project. The notices are
to remain posted until a final deter-
mination is made on the prepayment
request or the prepayment offer is
withdrawn. The Servicing Official will
not wait to determine if submitted in-
formation is accurate or if the prepay-
ment will be accepted or denied before
notifying tenants. FmHA or its succes-
sor agency under Public Law 103–354
Guide Letter 1965–E–2 (available in any
FmHA or its successor agency under
Public Law 103–354 office) may be used
as a guide. The following issues are to
be addressed in the letter:

(i) The borrower proposes to prepay
the FmHA or its successor agency
under Public Law 103–354 loan and re-
move the housing from the FmHA or
its successor agency under Public Law
103–354 program if all prepayment re-
quirements imposed by FmHA or its
successor agency under Public Law 103–
354 are met;

(ii) FmHA or its successor agency
under Public Law 103–354’s preliminary
determination that the borrower’s re-
quest to prepay will/will not be ap-
proved;

(iii) The likely effect of the prepay-
ment on tenants living at the project.
Include:

(A) The level at which rents at the
project are projected to be set if pre-
payment is accepted;

(B) Restrictive-use provisions the
borrower has agreed to maintain and
the terms of the restrictions;

(C) Whether Section 8 or State or
local subsidy will remain with the
project; and
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(D) Whether the borrower has the op-
tion to terminate section 8 assistance
at the next renewal period (opt-out),
and if so, when.

(iv) FmHA or its successor agency
under Public Law 103–354 must make a
determination as to whether tenants
would be displaced due to increased
rents, and whether there is alternative
housing available in the community
that is comparable in quality, size, lo-
cation and rent structure before decid-
ing to accept the prepayment;

(v) Conditions under which prepay-
ment will be accepted;

(vi) A 30-day tenant comment period
will be available for tenants to present
comments concerning the proposed
prepayment. Tenants will be allowed to
review the information used by FmHA
or its successor agency under Public
Law 103–354 to make the determina-
tions regarding prepayment;

(vii) Tenants will be given immediate
priority for other federally-financed
housing if there will be any displace-
ment;

(viii) Tenants will be kept apprised of
all decisions reached regarding accept-
ance of the prepayment and action
dates;

(ix) Tenants will be given the oppor-
tunity to submit evidence at any ap-
peal hearing the borrower may request;

(x) If prepayment is accepted, ten-
ants choosing to stay in their units and
pay the higher rents, with or without
Federal, State, or other subsidy, are
entitled to do so, unless evicted for
cause unrelated to prepayment; and

(xi) Any other information relevant
to the case.

(3) Notify National Office. The Servic-
ing Office is to notify the FmHA or its
successor agency under Public Law 103–
354 State Office, who will notify the As-
sistant Administrator, Housing, FmHA
or its successor agency under Public
Law 103–354 National Office, in writing
using the format of FmHA or its suc-
cessor agency under Public Law 103–354
Guide Letter 1965–E–1 (available in any
FmHA or its successor agency under
Public Law 103–354 office). National Of-
fice notification must be sent by the
State Office within 20 working days of
the receipt of a complete request by
the Servicing Office.

(4) Notify other agencies. The FmHA or
its successor agency under Public Law
103–354 State and Servicing Offices, as
appropriate, will notify other agencies
of the borrower’s intent to prepay the
FmHA or its successor agency under
Public Law 103–354 loan. The agencies
contacted will include nonprofit orga-
nizations; local, State, and Federal
agencies; and public organizations who
have expressed an interest in purchas-
ing a project and who provide housing
assistance to low- and moderate-in-
come people. The interest list, com-
piled in accordance with § 1965.203 of
this subpart, is to be used in notifying
organizations of the borrower’s intent
to prepay. Letters sent to the agencies
will inform the organizations of the
offer to prepay, the extent of any an-
ticipated displacement, and the possi-
bility of transfer with incentives or
sale to a nonprofit organization or pub-
lic agency. Organizations contacted
will be advised that an offer to sell
may be forthcoming. Generally, the
FmHA or its successor agency under
Public Law 103–354 State Office will no-
tify State and Federal agencies and the
appropriate Servicing Office will notify
local agencies.

(5) New tenant notification. (i) The
borrower will be required to submit for
approval proposed language to be used
as an addendum to leases for all ten-
ants moving into the project while the
prepayment request is pending. The
language will specify the effect of the
prepayment on the tenants if prepay-
ment is accepted. The recommended
language to be included in the leases is
as follows:

‘‘The mortgage on this project may be re-
paid to the Federal Government on or after
(date). (At that time/ (date restrictive-use
provisions expire)/ (other relevant date),
your rent may be raised to lll/ and/or you
may be asked to move from this project.’’

(ii) The borrower will also be re-
quired to provide new tenants with
copies of all letters sent to existing
tenants advising them of the status of
the prepayment. The Servicing Office
will also send new tenants any addi-
tional correspondence sent to existing
tenants, but will inform the new ten-
ants that they will not be eligible for
an LOPE.
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(6) On-going tenant notification. The
Servicing Office will periodically no-
tify tenants of the status of the pre-
payment request and actions being
taken. Tenant notifications are to con-
tinue until the loan is prepaid, an in-
centive or loan to a nonprofit is obli-
gated, or the prepayment request is
withdrawn. Notification will be sent to
tenants as each decision is made or one
year after the last notification, which-
ever is earlier.

§ 1965.207 Prohibition on prepayment
for loans made on or after Decem-
ber 15, 1989, to build or acquire
new units.

Loans made on or after December 15,
1989, to build or acquire new RRH units
may not be prepaid for the life of the
loan, even if the borrower is willing to
sign restrictions agreeing to operate
the project for low- and moderate-in-
come people after prepayment. The
prohibition and conditions for use are
described in subpart E of part 1944 of
this chapter.

§ 1965.208 Restrictive-use provisions
related to LH projects with grants.

For LH projects with any size grant,
no incentive will be offered since the
grant agreement obligates the bor-
rower to operate the housing for its in-
tended use for a 50-year period.

§ 1965.209 Restrictive-use provisions
after prepayment.

(a) Restrictive-use provisions protect
tenants in prepaid projects from future
rent increases that would create new or
increased rent overburden. Restrictive-
use provisions apply to all loans ap-
proved between December 21, 1979, and
December 14, 1989, all subsequent loans
approved on or after December 15, 1989,
and those loans approved prior to De-
cember 21, 1979, subsequently made
subject to restrictive-use provisions as
a result of:

(1) A servicing action;
(2) Acceptance of prepayment incen-

tives; or
(3) Restrictions accepted as a condi-

tion of prepayment as specified in this
subpart and exhibits A–1 through A–4
of this subpart.

(b) The restrictions mandate that
conditions of occupancy, rent, and

charges other than rent be maintained
so that the housing will continue to be
affordable to the protected population
of tenants. Priority for tenants enter-
ing the project after prepayment must
continue to be for those tenants in the
lowest income category in the pro-
tected population, if determined eligi-
ble for the units. Borrower responsibil-
ities under restrictive-use provisions
are discussed in greater detail in
§ 1965.215 (e)(6) of this subpart.

§1965.210 Loans approved prior to De-
cember 15, 1989—RHS actions when
processing prepayment requests.

For loans approved prior to Decem-
ber 15, 1989, that have not subsequently
accepted prepayment incentives, the
Servicing Office or other designated of-
fice must evaluate the need for the
housing to determine the level of in-
centives to be offered, including equity
loans, and whether the prepayment
may be legally accepted with or with-
out restrictive-use provisions. A rea-
sonable effort must be made to enter
into an agreement with the borrower
to maintain the housing for low-in-
come use that takes into consideration
the economic loss the borrower may
suffer by foregoing prepayment. When
developing an incentive offer, the Serv-
icing Office or other designated office
must first offer incentives other than
equity loans, unless it is determined
that alternative incentives are not ade-
quate to provide a fair return to the
borrower, prevent prepayment of the
loan, or prevent displacement of the
tenants. The guidance provided in
§§ 1965.213 and 1965.214 and Exhibit E of
this subpart (available in any Rural
Development State or District Office)
will be used to determine the appro-
priate incentive package. Once an in-
centive offer has been accepted on a
project, the project will be considered
ineligible for future incentive offers
until such time as the restrictive-use
period associated with the incentive
offer has expired.

[62 FR 25070, May 7, 1997]

§ 1965.211 Evaluation of the borrower’s
ability to prepay the loan.

The borrower’s ability to prepay the
loan will be evaluated in accordance
with exhibit E of this subpart. If it is
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determined the borrower does not have
the ability to finance the prepayment,
the prepayment request will be denied.
The borrower will be notified of the
reasons for the decision and appeal
rights will be given.

§ 1965.212 Appraisals.
To determine the appropriate incen-

tives to offer a borrower, an appraisal
must be completed. The purpose of the
appraisal is to determine if the borrow-
er’s current equity in the project ex-
ceeds the initial investment. The
project will be appraised as unsub-
sidized conventional multi-family
housing. The effect on value of any
hard and soft costs of conversion of the
project from subsidized housing to un-
subsidized conventional housing will be
considered. Additionally, project re-
serve accounts and the present worth
of any unexpired non-FmHA or its suc-
cessor agency under Public Law 103–354
project based tenant subsidies will be
valued as assets of the project for in-
clusion in the appraisal. FmHA or its
successor agency under Public Law 103–
354 Instruction 1922–B (available in any
FmHA or its successor agency under
Public Law 103–354 office) will be used
for guidance in conducting multi-fam-
ily housing appraisals. After receipt of
the appraisal, the Servicing Official or
other designated official will determine
the amount of the equity loan, if any,
the number of Rental Assistance (RA)
units necessary, the amount of annual
return on investment to be offered, and
whether excess Section 8 rents may be
released to the borrower, if applicable.

§ 1965.213 Offer of incentives to bor-
rowers.

The Servicing Official must offer an
incentive package to the borrower as
an inducement to not prepay if the bor-
rower’s loan(s) is not subject to prohi-
bitions on prepayment or the borrower
has not previously accepted incentive
offers on the project for which the as-
sociated restrictive-use period has not
expired. If a prepayment incentive
offer which includes any equity loan is
accepted, the equity loan may be proc-
essed and closed with the current bor-
rower or any eligible transferee.

(a) Availability of incentives. Incen-
tives may be offered only if the restric-

tive period has expired for any RRH
project loan.

(b) Available incentives. One or more
of the following incentives will be of-
fered to the borrower. The amount of
incentives will be determined in ac-
cordance with Exhibits D and E of this
subpart (available in any Rural Devel-
opment State or District Office).

(1) Equity loans. In RRH projects, a
subsequent loan may be offered for eq-
uity for the difference between the cur-
rent unpaid loan balance and a maxi-
mum of 90 percent of the project’s
value appraised as unsubsidized con-
ventional housing. Equity loans may
not be offered unless the servicing offi-
cial determines that other incentives
offered under this paragraph are not
adequate to provide a fair return on
the investment of the borrower, to pre-
vent prepayment of the loan, or to pre-
vent the displacement of project ten-
ants.

(2) Rental assistance. Additional RA
will be offered if needed by current ten-
ants if found necessary by a market de-
termination of need. The number of RA
units offered will be based upon:

(i) The increase in rent overburden
that will be experienced by tenants, in
the project as a result of the incentives
offered. The Multiple Housing Tenant
File System (MTFS) will be reviewed
to determine the number of tenants
that will be rent overburdened by the
increase in rents resulting from any
subsequent loan made for equity. The
number of RA units offered will be
equal to the number of tenants experi-
encing rent overburden; and/or

(ii) A change in the market increas-
ing the need for affordable housing.
This criteria will usually be used when
the project is experiencing substantial
vacancies due to market factors. Gen-
erally, if the incentive offer contains a
substantial equity loan, it would be un-
likely that this provision would be con-
sistent with the determination that
the project is located in a strong un-
subsidized market.

(iii) Reamortizing the existing debt
under the provisions of § 1965.70 of sub-
part B of this part should be examined
to determine if reamortization will
lower existing debt service, thereby re-
ducing tenant rent overburden and the
need for additional RA.

VerDate 12<JAN>99 05:34 Feb 04, 1999 Jkt 183023 PO 00000 Frm 00436 Fmt 8010 Sfmt 8010 Y:\SGML\183023T.XXX 183023t PsN: 183023T



443

RHS, RBS, RUS, FSA, USDA § 1965.213

(3) Increase the maximum annual return
on investment—(i) Borrower equity. The
borrower’s equity in the project may be
increased. The new equity is the dif-
ference between the value of the
project appraised as unsubsidized con-
ventional housing in conjunction with
the incentive loan (if offered) and the
unpaid balances of all loans against the
project, including the incentive loan. If
no new appraisal is made, equity will
be determined by subtracting the out-
standing balances of all loans against
the project from the value shown in the
most recent FmHA or its successor
agency under Public Law 103–354 ap-
praisal completed for the project prior
to receipt of the prepayment request.

(ii) Rate of return. Borrowers not eli-
gible to receive an equity loan but who
are determined likely to prepay will be
offered an incentive package which
may include an increased rate of re-
turn. The rate to be offered will be the
greater of the borrower’s current rate
established in the initial loan, or 2 per-
cent above the 30-year Treasury Bond
rate, rounded to the nearest 1⁄4 percent.
The appropriate Treasury Bond rate
will be determined from newspapers or
available financial publications and
will be the rate published for the first
day of the month following receipt of
the complete prepayment request. The
rate of return for borrowers receiving
equity loans will remain at the rate
currently established in the initial
loan.

(iii) Recept of increased return. Re-
gardless of any increased return on in-
vestment agreed to as part of the in-
centive offer, the actual withdrawal of
the return remains subject to condi-
tions specified in paragraph XII B of
exhibit B of subpart C of part 1930 of
this chapter.

(4) Excess section 8 rents. For projects
with project-based section 8 rents, the
owner may be permitted to receive
rents considered in excess of the
amounts needed to meet annual project
operating and maintenance, debt serv-
ice, and reserve expenses. In conjunc-
tion with the acceptance of excess sec-
tion 8 rents as an incentive, the reserve
account will be adjusted to reflect ade-
quate funding for long-term repair, re-
placement and maintenance costs.

(5) Conversion or modification of inter-
est credit. Convert full profit loans to
limited profit Plan II loans or increase
the interest subsidy for loans with sec-
tion 8 assistance to make contract
rents more financially feasible. The
conversion would be accomplished by
changing the designation of the project
to Plan II.

(c) Development of incentive package—
(1) Borrowers requesting immediate con-
version from low and moderate-income
use. The required borrower information
and criteria to be used in determining
the incentives to offer, along with the
steps to develop the incentive offer, are
listed in exhibits D and E of this sub-
part.

(2) Projects committed to low- and mod-
erate-income use after prepayment by par-
ties other than FmHA or its successor
agency under Public Law 103–354. In ac-
cordance with exhibits D and E of this
subpart, incentives will be reduced in
proportion to the length of time a
project is committed to low- and mod-
erate-income use after prepayment
through requirements of parties other
than FmHA or its successor agency
under Public Law 103–354. The commit-
ment for extended use may be vol-
untary or required by legal restrictions
on use. The effect on the value of the
project will be taken into consider-
ation during the appraisal process.

(3) Adjustment of project reserve ac-
counts. The reserve account must be
maintained in conformance with the
requirements of paragraph XIII B 2 c of
exhibit B of subpart C of part 1930 of
this chapter. At the time an incentive
offer is developed, the maximum re-
serve amount should be adjusted to in-
clude the costs of any deferred mainte-
nance items or expected long-term re-
pair or replacement costs of the
project.

(d) Letter offering incentives to borrow-
ers. Within 20 days of the end of the
tenant comment period, a letter will be
sent to borrowers outlining the ele-
ments of the incentive offer developed
in accordance with this section and ex-
hibits D and E of this subpart. The let-
ter will include the following:

(1) A statement that the package is a
one-time incentive being offered in re-
turn for the extension of the low and
moderate income use of the housing.
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The letter will establish that, by ac-
cepting the incentives outlined in the
letter, the borrower will be subject to a
restrictive-use provision obligating the
housing to low- and moderate-income
use in the FmHA or its successor agen-
cy under Public Law 103–354 program
for 20 years from the date the extended
use agreement is executed, and prohib-
ited from future incentive offers on the
project so long as the restrictive-use
provisions remain in effect.

(2) The amount of the equity loan
being offered (if any). Any offer of an
equity loan will include a statement
that the borrower is subject to:

(i) A continued eligibility determina-
tion in accordance with subpart E of
part 1944 of this chapter; and

(ii) Appropriation limitations. When
an incentive offer that includes an eq-
uity loan is accepted by a borrower,
funding the components of the offer is
considered binding on FmHA or its suc-
cessor agency under Public Law 103–
354. If funds are not immediately avail-
able to fund an incentive loan, the
amount of the offer will be included on
a funding waiting list maintained by
the National Office. Priority for fund-
ing is based on the date of receipt of
the original complete prepayment re-
quest, as specified in § 1965.205 of this
subpart.

(3) The maximum amount of any in-
creased return on investment offered.

(4) The number of RA units that will
be provided to protect existing tenants
from rent overburden due to other in-
centives that may increase rental rates
in the project.

(5) Interest credit or additional inter-
est credit if needed to protect existing
tenants from rent overburden due to
other incentives that may increase
rental rates in the project.

(6) The offer of borrower receipt of
excess project-based section 8 rents, if
applicable.

(7) The offer must be accepted or re-
jected in writing within 30 days, or the
prepayment request will be voided.

(8) Appropriation limitations may re-
strict available incentives each year.
The actual receipt of the preceding in-
centives may not be forthcoming in the
near future. However, the offer is bind-
ing on FmHA or its successor agency

under Public Law 103–354. Acceptance
of the incentive offer by the borrower
will cause the request to be maintained
on the waiting list for funding until ob-
ligated.

[58 FR 38931, July 21, 1993, as amended at 62
FR 25071, May 7, 1997]

§ 1965.214 Offering and processing of
incentives.

(a) Borrower does not respond to incen-
tive offer. If the borrower does not re-
spond to the incentive offer within 30
calendar days of the date of the letter
offering incentives, the State Office
will advise the National Office by
means of FmHA or its successor agency
under Public Law 103–354 Guide Letter
1965–E–1 (available in any FmHA or its
successor agency under Public Law 103–
354 office) to remove the name from the
waiting list. Tenants and any agencies
notified in accordance with § 1965.206 (b)
of this subpart will be notified by the
Servicing Office that the borrower has
ceased to pursue the prepayment re-
quest and prepayment will not take
place.

(b) Borrower rejects the incentive offer.
If the borrower rejects the incentive
offer within 30 calendar days, a deter-
mination of the continued need for the
housing as subsidized housing will be
made in accordance with § 1965.215 (b)
and exhibit E of this subpart. Tenants
will be notified that the borrower has
rejected the incentive offer and that a
decision will be made by FmHA or its
successor agency under Public Law 103–
354 whether to accept the prepayment.
The tenants will be informed of the fac-
tors used in making the decision.

(c) Borrower indicates acceptance of the
incentive package. If the borrower indi-
cates a willingness to accept an incen-
tive package which includes an equity
loan, a complete loan application in ac-
cordance with exhibit A–11 of subpart E
of part 1944 of this chapter will be re-
quired. If an appraisal of the property
has not been completed as required in
§ 1965.212 of this subpart, one will be
made at this time in accordance with
FmHA or its successor agency under
Public Law 103–354 Instruction 1922–B
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(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice). The Servicing Official will deter-
mine the feasibility of the loan, includ-
ing any needed reamortization of exist-
ing loans. No equity loan is to be made
without sufficient RA to protect cur-
rent tenants against new or increased
rent overburden.

(d) Application for transfer with incen-
tives. If a transfer is to take place si-
multaneously with the incentive, a
complete transfer application package,
in accordance with § 1965.65 of subpart
B of part 1965 of this chapter, will be
submitted. A completed application for
an equity loan, if applicable, will be
completed and submitted in accordance
with paragraph (c) of this section. The
determination of borrower eligibility,
evaluation of the transfer and any eq-
uity loan will be made concurrently. If
a proposed transferee is determined not
to be eligible for the transfer and as-
sumption, appeal rights concerning
transferee eligibility will be provided
to the proposed transferee. If the
FmHA or its successor agency under
Public Law 103–354 decision is upheld,
the borrower will be given an addi-
tional 15 days to reconsider whether to
accept the original incentive offer.

(e) Notification that incentives are
ready for funding. When the borrower
indicates that the final incentive offer
is acceptable, and the processing of the
incentive application is complete, the
Servicing Official will notify the State
Office, which in turn will notify the
National Office of all required informa-
tion through use of FmHA or its suc-
cessor agency under Public Law 103–354
Guide Letter 1965–E–1 (available in any
FmHA or its successor agency under
Public Law 103–354 office).

(1) All interested agencies contacted
in accordance with § 1965.206 (b) of this
subpart and tenants will be advised
that prepayment of the loan will not
take place. If the ownership is to be
transmitted, tenants will be so advised.
Any rent increases resulting from ac-
ceptance of an incentive offer will be
processed in accordance with
§ 1965.204(b) of this subpart.

(2) The National Office will issue au-
thorizations to obligate incentives to
the extent possible, depending upon the
availability of loan funds and RA. Au-

thorizations will be issued in the order
in which complete prepayment re-
quests were received as set forth in
§ 1965.205 of the subpart. To fully utilize
all available prepayment incentive
loan funds and RA, projects with fully
processed incentive packages may be
authorized prior to authorizing pack-
ages with earlier receipt dates for
which incentives have not been fully
processed. Any other required National
Office authorizations will be given at
the same time.

(f) Processing the incentives. When au-
thorization to proceed is received, the
Servicing Office will process the incen-
tives, with or without a transfer and
make the following amendments to the
loan and RA agreements with the as-
sistance of the Office of the General
Counsel (OGC), as appropriate:

(Note: If the project is to be transferred at
the time the incentive is processed, all obli-
gations will be made to the transferee)

(1) If the annual return on invest-
ment is increased, a statement will be
added to the loan agreement specifying
that, ‘‘The maximum annual return on
investment is being increased by
$lll for a total maximum annual re-
turn of $lll.’’ No equity level or rate
of return need be mentioned.

(2) If a conversion of profit type is
made, the procedures of paragraph IV
A 2 d of exhibit B of subpart C of part
1930 of this chapter will be followed. If
the interest subsidy is increased, a new
Form FmHA or its successor agency
under Public Law 103–354 1944–7, ‘‘Mul-
tiple Family Housing Interest Credit
and Rental Assistance Agreement,’’
will be executed.

(3) Any change in the amount of RA
will require the execution of a new RA
agreement or a change in the existing
RA agreement, as described in para-
graph V C of exhibit E of subpart C of
part 1930 of this chapter.

(4) Loans for equity will be made in
accordance with subpart E of part 1944
of this chapter. In accordance with
§ 1951.517 (b)(1) of subpart K of part 1951
of this chapter, the equity loan will be
established as a Predetermined Amor-
tization Schedule System (PASS) loan
and all existing loans on the project
will be converted to PASS. All assump-
tions and transfers will be processed in
accordance with § 1965.65 of subpart B
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of this part. All existing project loans
may be consolidated and reamortized
in accordance with §§ 1965.68 and 1965.70
of subpart B of this part, unless con-
solidation is not necessary to maintain
feasibility of the project for the cur-
rent tenants or reduce the level of
monthly rental subsidies. All delin-
quent loans must be brought current,
cost items paid in full, and project op-
erating and reserve accounts brought
current. All project operating and re-
serve accounts will remain at author-
ized levels during and after the closing
of the incentive package, regardless of
whether a transfer was included as part
of the prepayment. All taxes, assess-
ments and other liens must be pro-
rated, brought current or paid in full as
appropriate. Deferred maintenance
identified in previous inspections must
be performed before any equity may be
received by the borrower or transferor,
as applicable.

(g) Restrictive-use provisions. The re-
strictive-use provisions contained in
exhibit A–1 of this subpart will be in-
serted in the deed, security instru-
ments, loan agreement/resolution, as-
sumption agreement, and/or re-
amortization agreement, as appro-
priate with the advice of OGC.

[58 FR 38931, July 21, 1993, as amended at 58
FR 40956, July 30, 1993]

§ 1965.215 Borrower rejection of incen-
tive offer—approving/disapproving
prepayment.

(a) Approving or disapproving prepay-
ments. If the borrower rejects the in-
centive offer and indicates a preference
to prepay, prepayment may be ap-
proved in accordance with paragraph
(d) of this section within 180 days of
the decision that the prepayment can
be accepted if the determinations re-
quired in paragraph (c) of this section
can be made. Exhibit E of this subpart
provides additional guidance for mak-
ing the necessary determinations. The
State Director or other designated offi-
cial in the National Office, with the
recommendation of the Servicing Offi-
cial, will make the decision to either
approve or disapprove the prepayment
request.

(b) Determining the need for housing.
(1) The Servicing Office or other des-
ignated office will review the follow-

ing, using exhibit E of this subpart as
a guide:

(i) Local market conditions;
(ii) Information submitted as support

for the prepayment request;
(iii) Responses to the 30-day tenant

comment period;
(iv) the effect of the prepayment on

minorities, handicapped individuals,
and families with children; and

(v) Any other relevant information.
(2) The results of the determination

of need will be documented in the case
file.

(c) Conditions under which prepayment
may be approved. In certain instances,
prepayment may be approved after a
borrower has rejected the incentive
offer. If the decision is made to approve
a prepayment request, restrictive-use
provisions will be inserted in the deed,
deed of release or satisfaction, if the
project is determined to be needed
under the provisions of the following
paragraphs (1)(i) and (ii) of this section.
The borrower will also execute the ap-
plicable restrictive-use agreement. If
the project has section 8 assistance,
the local HUD Area Office must be no-
tified. To determine whether a prepay-
ment offer can be approved, the follow-
ing decision steps must be followed by
the Servicing Office:

(1) The loan is not currently subject to
restrictive-use provisions nor prohibition
on prepayment. To determine whether a
loan not subject to restrictive-use pro-
visions or prohibition on prepayment
may prepay, and if so, what restric-
tions must be inserted in the release
documents, the following determina-
tions must be made.

(i) If the Servicing Office cannot
make the determination that housing
opportunities to minorities will not be
materially affected as a result of the
prepayment, the borrower may prepay
if the borrower agrees to the following
restrictions and inclusion of the appli-
cable restrictive language found in
paragraph (A) or (B) of exhibit A–4 of
this subpart, and to execute the appli-
cable Restrictive-Use Agreement found
in exhibit G–2 or G–3 of this subpart;

(A) Maintain the housing for low- and
moderate-income people for a mini-
mum period of 20 years from the date
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of the closing of the last loan or servic-
ing action. At the end of the restric-
tive-use period, offer to sell the hous-
ing to a qualified nonprofit organiza-
tion or public agency in accordance
with paragraph (e)(9) of this section
and paragraph (A) of exhibit A–4 of this
subpart; or

(B) If 20 years from the date of the
closing of the last loan or servicing ac-
tion has already lapsed, offer to sell
the housing to a qualified nonprofit or-
ganization or public agency in accord-
ance with paragraph (e)(9) of this sec-
tion and paragraph (B) of exhibit A–4 of
this subpart;

(ii) If the Servicing Office determines
that housing opportunities to minori-
ties will not be materially affected as a
result of prepayment, but that there is
an inadequate supply of safe, decent,
and affordable rental housing within
the market area, the borrower may
prepay if the borrower agrees to the
following restrictions and inclusion of
the applicable restrictive-use language
found in paragraph (C) of exhibit A–4 of
this subpart and agrees to execute the
Restrictive-Use Agreement found at ex-
hibit G–4 of this subpart:

Maintain the housing for current eligi-
ble tenants in occupancy as of the date
of the prepayment for the life of the
project or until the current tenants are
no longer eligible for the housing under
FmHA or its successor agency under
Public Law 103–354 regulations, or the
tenants choose to vacate of their own
will. The owner will ensure the tenants
will not be displaced due to a change in
the use of the housing, an increase in
the rental or other charges as a result
of the prepayment, or a decrease in in-
come. Existing tenants are protected
to ensure that none experience new or
increased rent overburden until each
voluntarily moves from the project.

(iii) If the Servicing Office deter-
mines that housing opportunities to
minorities will not be materially af-
fected as a result of prepayment, and
that there is an adequate supply of
safe, decent, and affordable rental
housing within the market area for the
foreseeable future, the borrower may
prepay without restrictions. The provi-
sions of paragraph (c)(3) of this section
will apply.

(2) The loan is subject to restrictive-use
provisions and the borrower agrees to con-
tinue to adhere to the provisions after pre-
payment. In accordance with exhibit A–
3 of this subpart, the borrower agrees
to continue to maintain the housing in
accordance with the restrictions al-
ready in effect. The borrower must also
agree to execute the Restrictive-Use
Agreement found at exhibit G–1 to this
subpart.

(3) It is determined by FmHA or its suc-
cessor agency under Public Law 103–354
that restrictions are not needed. If ac-
tions in accordance with § 1965.206 (b)(2)
of this subpart and paragraph (e)(3) of
this section have been taken to ensure
that alternative rental housing will be
made available to each tenant upon
displacement, the prepayment may be
accepted without restrictions if:

(i) For loans not subject to restric-
tive-use provisions nor prohibition on
prepayment, it is determined by FmHA
or its successor agency under Public
Law 103–354 that housing opportunities
for minorities will not be materially
affected as a result of the prepayment.
Exhibit E of this subpart will be used
to assist in making this determination.

(ii) For loans subject to restrictive-
use provisions, it is determined Federal
or other financial assistance provided
to residents will no longer be provided,
due to no fault, action or lack of action
on the part of the borrower. If a bor-
rower applies to have restrictions re-
moved after prepayment because Fed-
eral or other financial assistance will
no longer be provided, the restrictions
will be released only if the loss of Fed-
eral or other financial assistance could
not have been reasonably anticipated
at the time of acceptance of the pre-
payment.

(iii) Regardless of whether or not the
loan is subject to restrictive-use provi-
sions, a determination is made by
FmHA or its successor agency under
Public Law 103–354 that there is no
longer a need for the housing (in ac-
cordance with exhibit E of this sub-
part).

(4) Projects with both LH loans and
grants. If a prepayment is accepted on
an LH loan for a project which also has
an LH grant, restrictive-use provisions
for the project may be released only
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under the conditions specified in the
Grant Agreement.

(5) Documentation. Thorough docu-
mentation of the reasons and decision
to approve prepayment will be entered
in the casefile and appended to the pre-
payment report. Any additional mate-
rials used to reach the decision will be
included in the casefile.

(d) Borrower notification of approval or
disapproval of prepayment. The Servic-
ing Office or other designated office
will notify the borrower as to whether
the prepayment has been approved or
disapproved within:

(1) 15 days of the borrower’s rejection
of an incentive offer for loans not sub-
ject to restrictive-use provisions nor
prohibited from prepayment; or

(2) 60 days of a complete prepayment
request by a borrower subject to re-
strictive-use provisions.

(e) Processing acceptance of prepay-
ment. After approval of a prepayment,
the following actions must be taken:

(1) Completion of the prepayment report
and notification of the National Office. If
prepayment is approved, the Servicing
Office or other designated office will
complete a prepayment report in the
format of exhibit B of this subpart, and
submit the report with all documenta-
tion on each prepaid loan to the State
Director or other designated official
for indefinite retention. Any informa-
tion for the report supplied by the bor-
rower must include documentation and
verification by the Servicing Office.
For prepayment of on-farm labor hous-
ing units, only items relevant to the
on-farm units need be completed. The
State Office will notify the National
Office in the format of FmHA or its
successor agency under Public Law 103–
354 Guide Letter 1965–E–1 (available in
any FmHA or its successor agency
under Public Law 103–354 office) indi-
cating that the prepayment has been
accepted. A copy of the prepayment re-
port will be included in the materials
forwarded to the National Office.

(2) Notify interested agencies. All inter-
ested agencies notified in accordance
with § 1965.206 (b)(4) of this subpart will
be notified of the decision to accept the
prepayment. Agencies which may aid
displaced tenants will be advised of any
anticipated displacement, the level at
which post-prepayment rents will be

set and any restrictive-use provisions
which will remain in the deeds of re-
lease. Other agencies will be advised
that no offer to sell will be made.

(3) Notify tenants. The Servicing Of-
fice will send an additional notice to
tenants at least 60 days prior to the
prepayment. The prepayment may not
take place less than 60 days from the
tenant notification or 180 days from
the initial notification unless an excep-
tion is allowed in accordance with
paragraph (f)(2) of this section. Tenant
notices will be sent certified mail to
each tenant and also posted at the
project in public areas. Copies of the
notice will remain posted at the
project until the prepayment is accept-
ed and all existing tenants voluntarily
vacate their units. The notice and at-
tachments will contain all of the fol-
lowing information appropriate for the
prepayment action and any other rel-
evant information necessary to allow
tenants to make informed choices
(FmHA or its successor agency under
Public Law 103–354 Guide Letter 1965–
E–3 (available in any FmHA or its suc-
cessor agency under Public Law 103–354
office) and attachments are provided as
a guide for this purpose). The notice
will contain the following applicable
statements and information:

(i) All relevant information concern-
ing the prepayment has been reviewed
and FmHA or its successor agency
under Public Law 103–354 has decided to
accept the prepayment on (date).

(ii) Fully detailed reason(s) describ-
ing why the prepayment was approved.
Also include the reasons for acceptance
of the prepayment in less than 180 days
(if applicable).

(iii) At the time of prepayment, rents
are expected to be $llllll.

(iv) The tenant will be affected by
this change on (date the tenant’s cur-
rent lease expires, date of the prepay-
ment or other mandated date, which-
ever is later.)

(v) (The following statement should
be included if the loan is being prepaid
but will retain restrictive-use provi-
sions.) All current eligible tenants may
continue to occupy the housing until
the tenants decide to voluntarily move,
the tenants no longer meet eligibility
requirements or the restrictive-use
provisions expire on (insert expiration
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date), whichever is sooner. The rents of
current eligible tenants may not be in-
creased as a result of current owner ac-
tions to exceed levels which create new
or increased rent overburden as estab-
lished by FmHA or its successor agen-
cy under Public Law 103–354 regula-
tions, in accordance with title V of the
Housing Act of 1949, during the period
of eligible tenant occupancy during the
restricted period. However, declines in
tenant income shall not require cor-
responding reductions in rent levels. A
tenant, or those wishing to occupy the
housing (if applicable), as well as the
Government, may seek enforcement of
the provisions. Annual income recer-
tifications will continue to be required
in order to protect eligible tenant
rents. The preceding requirements are
binding on the current owner and any
successors in interest.

(vi) (The following statement should
be included if the project has project-
based section 8 rents.) Eligible tenant
rents will continue to be subsidized by
the Department of Housing and Urban
Development (HUD) until (insert the
date the section 8 contract expires). (If
applicable, include the following.) If
section 8 subsidies are not continued
after (insert the date the section 8 con-
tract expires), the owner of the project
will continue eligible tenant rents at
levels that will not create or increase
rent overburden until (insert date the
restrictive-use expires. However, de-
clines in tenant income shall not re-
quire corresponding reductions in rent
levels.

(vii) (The following statement should
be included if project-based HUD sec-
tion 8 or other subsidies will expire
prior to 2 years after the prepayment.)
Eligible tenants currently residing in
the project who may subsequently be
displaced or experience rent overbur-
den due to the prepayment may qualify
for certain protections. The following
protections are available to eligible
tenants who believe they have experi-
enced displacement or rent overburden:

(A) Letters of Priority Entitlement
(LOPE) to other FmHA or its successor
agency under Public Law 103–354 hous-
ing. Tenants may apply for LOPEs up
until the day the tenants’ rents are
scheduled to be increased. These letters
will be valid for 60 days after issuance.

All LOPEs will be issued in accordance
with title VI of the Civil Rights Act of
1964, as codified in subpart E of part
1901 of this chapter.

(B) Tenants currently receiving rent-
al assistance (RA) will be able to con-
tinue to receive RA if they move to
other FmHA or its successor agency
under Public Law 103–354 financed
housing in which they are eligible for
RA.

(C) Tenants choosing to stay in their
units after prepayment and pay higher
rents, with or without Federal, State
or other subsidy, are entitled to do so,
unless evicted for a cause unrelated to
prepayment.

(viii) Eligible tenants residing in pre-
paying projects will also be sent:

(A) A list of project names, locations,
number of apartments, senior citizen
or family designation, and unit sizes of
other FmHA or its successor agency
under Public Law 103–354 projects in
the market area.

(B) The names and locations of other
subsidized housing; and

(C) Addresses and telephone numbers
of the applicable HUD area office, and
other agencies which administer hous-
ing subsidies or aid in relocation any-
where in the market area.

(ix) Tenants will be allowed to review
the information used to make any of
the determinations regarding accept-
ance of the prepayment, prepayment
rent increases and alternatives to pre-
payment.

(4) Issue LOPEs. Upon request by a
tenant for an LOPE, the Servicing Offi-
cial will prepare the letter and forward
the letter to the tenant (FmHA or its
successor agency under Public Law 103–
354 Guide Letter 1965–E–4 (available in
any FmHA or its successor agency
under Public Law 103–354 office) may be
used as a guide). The LOPE, which is to
be addressed to FmHA or its successor
agency under Public Law 103–354 bor-
rowers, will include:

(i) A tenant with an LOPE has 60
days to apply in writing to other
FmHA or its successor agency under
Public Law 103–354 projects in any loca-
tion in the country.

(ii) A tenant with an LOPE is to be
placed at the top of all waiting lists in
FmHA or its successor agency under
Public Law 103–354 projects applied to,
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which have appropriate units the ten-
ant qualifies for. Such tenants will fol-
low only those tenants with LOPEs
who were previously placed on the
waiting list. Handicapped tenants on
the list for handicapped units which
have appropriate design features will
maintain priority over non-handi-
capped tenants with LOPEs.

(iii) The tenant will not be removed
from the priority position on the wait-
ing list until the tenant moves to a
unit utilizing an LOPE or is purged
from the waiting list in accordance
with exhibit B or subpart C of part 1930
of this chapter.

(iv) If the tenant holding the LOPE is
receiving RA in the prepaying project,
and uses the LOPE to move to a Plan
II project for which the tenant would
qualify for RA, the RA will be trans-
ferred to the project to which the ten-
ant moves. The RA will be reassigned
to that tenant without competition.
RA brought to a project by a tenant
from a prepaying project will remain
at the receiving project if the tenant
subsequently moves to another FmHA
or its successor agency under Public
Law 103–354 project.

(v) If the tenant’s current security
deposit of (a specified amount) has not
been released by the prepaying project
by the date a tenant moves, the new
landlord will be encouraged to defer
collection of the new security deposit
until the tenant’s current deposit is re-
funded, even if the date of release is
after the date the tenant occupies the
new unit.

(5) Approval of tenant leases. Prior to
accepting the prepayment, the Servic-
ing Office will also review and approve
a modified tenant lease to be used for
all protected tenants during any appli-
cable restrictive-use period. This lease
will explain the restrictive-use provi-
sions, who is protected, describe the
limits on rents during the period of re-
strictions, explain that no tenant can
have a lease renewal denied for other
than ‘‘good cause’’ (which cannot in-
clude income level), that charges, rules
and regulations, and services may not
change substantially from those
aplicable at present, and explain all
other provisions necessary to protect
affected tenants including Fair Hous-
ing Act Amendment provisions. The

lease shall retain provisions for annual
income certification. The approved
lease, with signatures of both the bor-
rower and FmHA or its successor agen-
cy under Public Law 103–354, will be
maintained by the Servicing Office
until expiration of the restrictive-use
period, although FmHA or its successor
agency under Public Law 103–354 will
not be responsible for monitoring com-
pliance. If the owner wishes to make
subsequent modifications to the lease,
FmHA or its successor agency under
Public Law 103–354 will review the lease
to ensure that none of the modifica-
tions are contrary to the intent of this
regulation.

(6) Borrower responsibilities after pre-
payment. Prior to accepting the prepay-
ment, the Servicing Official will meet
with the borrower to discuss borrower
obligations under restrictive-use and
fair housing provisions remaining in ef-
fect after the prepayment is accepted.
The Servicing Official will review the
applicable restrictive-use require-
ments, if any, in detail with the bor-
rower. In particular, the Servicing Offi-
cial will explain that the applicable
provisions of subpart C of part 1930 of
this chapter specific to tenant rights
and relations shall remain in effect
during the restrictive-use period. Own-
ers of prepaid projects will be respon-
sible for ensuring that rental proce-
dures, verification and certification of
income and/or employment, lease
agreements, rent or occupancy charges,
and termination and eviction remain
consistent with the provisions set
forthin subpart C of part 1930 of this
chapter, and also adhere to applicable
local, State, and Federal laws. The bor-
rower will be informed that it is the
borrower’s responsibility to obtain
FmHA or its successor agency under
Public Law 103–354 concurrence with
any changes to the preceding rental
procedures that may deviate from
those approved at the time of the pre-
payment prior to implementing the
changes. Any changes proposed must
be consistent with the objectives of the
program and the regulations. Docu-
mentation, including annual income
recertifications, shall be maintained to
evidence compliance in the event there
is a future complaint or audit. The
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former borrower must be able to docu-
ment that acceptable waiting lists
were maintained, units were rented to
appropriate tenants, and rents were es-
tablished at appropriate levels in ac-
cordance with the applicable restric-
tive-use provisions. The former bor-
rower must also agree to make the doc-
umentation available for Government
inspection upon request. The former
borrower and any successors in interest
will be required to provide the follow-
ing signed and dated certification to
the applicable Servicing Office or other
designated office within 30 days of the
beginning of each calendar year for the
full period of the restrictive-use provi-
sions:

(Name of owner) certifies that (name of
project) is being operated in compliance with
the restrictive-use provisions contained in
(applicable release document) and the Re-
strictive-Use Agreement which set forth cer-
tain requirements for operation of the
project for the benefit of low- and moderate-
income people in conformance with applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 regulations (Name of bor-
rower) understands that failure to operate
the project in conformance with the restric-
tive-use provisions may cause a tenant or
the Government to seek enforcement of the
provisions.

The borrower must also agree to execute
the applicable Restrictive-Use Agreement
found at exhibits G–1 thru 4 to this Subpart.

(7) Servicing Office responsibilities after
prepayment. Upon prepayment, the
Servicing Office will send a notice to
all tenants informing the tenants of
the acceptance of the prepayment. The
borrower will be notified that a copy of
the notice must be posted and main-
tained in public areas in the project
until all restrictive-use provisions ex-
pire. FmHA or its successor agency
under Public Law 103–354 Guide Letter
1965–E–5 (available in any FmHA or its
successor agency under Public Law 103–
354 office) will be used for the notice.
The Servicing Office or other des-
ignated office will monitor receipt of
the certaification referred to in para-
graph (e)(6) of this section and main-
tain case files on the prepaid project
until such time as the restrictive-use
provisions expire. The Servicing Office
or other designated office will take
such actions as necessary to follow-up
on receipt of the annual certifications

from each prepaid borrower. If the
Servicing Office is unable to obtain
borrower cooperation, the Servicing Of-
fice shall refer the case to the State Of-
fice for transmittal to the National Of-
fice for further servicing guidance and/
or enforcement actions.

(8) Payment in full and release of secu-
rity. Prior to releasing security instru-
ments, FmHA or its successor agency
under Public Law 103–354 must be cer-
tain that full payment has been re-
ceived. Security instruments will be
released in accordance with § 1965.90 (b)
of subpart B of part 1965 of this chap-
ter.

(9) Sale to nonprofit organization or
public agency at end of restrictive-use pe-
riod. Borrowers who are subject to the
restrictive-use provisions contained in
paragraph (A) or (B) of exhibit A–4 of
this subpart are required to attempt to
sell the project to a nonprofit organiza-
tion or public agency at the end of the
restrictive-use period. Advertising the
project for sale will be carried out in
the same manner and time period as re-
quired for sale to nonprofits or public
agencies within the program as stated
in § 1965.216 (b), (c), and (d) of this sub-
part. Advertising will be conducted for
a minimum of 180 days beginning at
least 6 months prior to the expiration
of the restrictive-use period. If 6
months do not remain between the
date of prepayment and the end of the
restrictive-use period the project will
be advertised for sale for a minimum of
180 days.

(f) Denial, postponement, waiver, or
withdrawal of prepayment request—(1)
Denial of prepayment request. Borrowers
for whom there is no prohibition on
prepayment will be denied a request to
prepay if the conditions required for
prepayment stated in paragraph (c) of
this section and exhibit E of this sub-
part cannot be met, or if information
submitted with the prepayment re-
quest to prepay, the Servicing Official
will send a letter to the borrower stat-
ing the reasons for the denial and the
right to appeal the rejection, in accord-
ance with subpart B of part 1900 of this
chapter and §§ 1965.213 and 1965.215 and
exhibits D and E of this subpart. The
letter denying the prepayment reuest
may revise the original incentive offer
if new information documenting the
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loss the borrower may suffer if not
allosed to prepay has been brought to
the attention of the Servicing Office. If
a letter is sent offering a revised incen-
tive, rights to appeal the denial will
not be included.

(2) Postponement of prepayment re-
quests. Prepayment requests will be de-
nied if the request was received less
than 180 days in advance of the project
prepayment date unless the Servicing
Office determines that there is suffi-
cient time to consider tenant com-
ments, verify information submitted
with the prepayment report, and verify
that all tenant leases are extended for
a 180-day period from the date of the
prepayment request and include cur-
rent rents and conditions. Prepayment
will be postponed if necessary to allow
sufficient time for the second tenant
notification to be sent at least 60 days
prior to the prepayment, unless all ten-
ant leases are extended to the end of
the 60 days, and at least 30 days has
passed since the first notification let-
ters were sent. The extension of tenant
leases does not substitute for the inser-
tion of restrictive-use provisions in the
release documents or for allowing suffi-
cient time for tenant comments.

(3) Withdrawal or cancellation of pre-
payment requests. Prepayment author-
ization will be cancelled if the prepay-
ment is not received within 180 days of
the final approval of the prepayment.

(g) Borrower appeals of prepayment dis-
approval. The borrower may appeal the
decision to deny prepayment without
restrictive-use provisions within 30
days of the receipt of the rejection, in
accordance with subpart B of part 1900
of this chapter. The incentive offer
may be appealed at the same time if
the borrower chooses. Tenants will be
notified if a borrower appeal is pend-
ing, given the right to send written tes-
timony to the appeal officer, and have
one representative at the appeal hear-
ing. If the decision to deny prepayment
is upheld or the incentive offer is modi-
fied, the borrower will be given an ad-
ditional 30 days to respond to the in-
centive offer. Based upon the borrower
response and whether the loan is sub-
ject to restrictive-use provisions, the
Servicing Office will act in accordance

with appropriate sections of this sub-
part. Borrowers subject to restrictive-
use provisions will not be granted ap-
peal rights.

§ 1965.216 Borrower not subject to re-
strictive-use provisions nor prohibi-
tion on prepayment, no incentive
agreement is reached and prepay-
ment cannot be accepted.

In instances where the borrower is
not subject to restrictive-use provi-
sions and no incentive agreement can
be reached between FmHA or its suc-
cessor agency under Public Law 103–354
and the borrower, and the prepayment
cannot be accepted under § 1965.215 and
exhibit E of this subpart because a
need remains for the housing, the bor-
rower will be required to offer to sell
the project to a nonprofit organization
or public agency. The following steps
will be taken:

(a) Determination of fair market value.
Within 60 days of the termination of
any appeals or the decision to deny
prepayment if no appeal was requested,
the fair market value of the project as
unsubsidized conventional housing will
be determined. The value arrived at
will result from two appraisals. One ap-
praisal will be the appraisal contracted
and paid for by FmHA or its successor
agency under Public Law 103–354 that
was used to establish the incentives
previously offered. The second ap-
praisal will be obtained and paid for by
the borrower. Both appraisals will be
conducted by qualified independent ap-
praisers in accordance with FmHA or
its successor agency under Public Law
103–354 Instruction 1922–B (available in
any FmHA or its successor agency
under Public Law 103–354 office). If the
fair market values arrived at are with-
in 10 percent of each other, the Servic-
ing Office and the borrower will nego-
tiate to arrive at a mutually accept-
able value. If the values differ by more
than 10 percent, the independent ap-
praisers will be asked to review their
appraisals to determine if the values
can be reconciled to within 10 percent.
If FmHA or its successor agency under
Public Law 103–354 and the borrower
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are unable to negotiate a mutually ac-
ceptable value or the appraisers are un-
able to reconcile their appraisals with-
in 30 days of the completion of the ap-
praisals, the State Office and the bor-
rower will jointly select a third inde-
pendent qualified appraiser whose ap-
praisal will be binding on FmHA or its
successor agency under Public Law 103–
354 and the borrower. The third ap-
praisal will be completed within 60
days of selection of the appraiser. The
cost of the third appraisal shall be di-
vided evenly between FmHA or its suc-
cessor agency under Public Law 103–354
and the borrower.

(b) Efforts to market and sell the project
to nonprofit organizations or public agen-
cies. Once the fair market value of the
project has been established, the bor-
rower is to attempt to market the
project to nonprofit organizations and
public agencies. The following actions
are to take place:

(1) The Servicing Official is to pro-
vide the borrower with a list of non-
profit organizations and public agen-
cies which have notified FmHA or its
successor agency under Public Law 103–
354 of their interest in purchasing
projects that are attempting to prepay.
The list will include nonprofit organi-
zations and public agencies that have
notified the FmHA or its successor
agency under Public Law 103–354 Serv-
icing, State, and National Offices of
their interest.

(2) The Servicing Official will in-
struct the borrower to contact each
nonprofit organization and public agen-
cy on the list within 10 days of estab-
lishing project fair market value. The
sequence of contacting nonprofit orga-
nizations and public agencies is set
forth in paragraphs (b)(3) (i) and (ii) of
this section. Materials notifying non-
profit organizations and public agen-
cies of the project’s availability will
include sufficient information regard-
ing the project and its operation for in-
terested purchasers to make an in-
formed decision. If an interested pur-
chaser requests additional information
concerning the project, the borrower
shall promptly provide the requested
materials.

(3) The borrower must advertise and
offer to sell the project for a minimum
of 180 days. The borrower may choose

to suspend advertising and other sales
efforts while eligibility of an interested
purchaser is determined. However, if
the purchaser is determined to be ineli-
gible, the borrower must resume adver-
tising until a minimum of 180 days has
passed. The borrower may satisfy the
180-day requirement by continuing ad-
vertising and sales efforts during the
eligibility review of an interested pur-
chaser. If additional offers are received
during this time period, the offers will
be reserved as back-up offers until the
eligibility determination of the initial
purchaser is completed.

(i) Sales preference to local nonprofit
organizations or public agencies. The bor-
rower will first advertise the project
for sale to qualified local nonprofit or-
ganizations or public agencies as de-
fined in § 1965.202 of this subpart. The
Servicing Official will be responsible
for determining that all appropriate
means for contacting such organiza-
tions have been utilized including local
media, and all necessary information
provided. Exclusive advertising to local
nonprofit organizations and public
agencies must continue for a minimum
of 60 days. If more than one qualified
nonprofit corporation or public agency
submits an offer to purchase the
project, a local nonprofit organization
or public agency must be given pref-
erence over a regional or nationwide
organization, regardless of when offers
to purchase are received.

(ii) Advertising to regional or nation-
wide organizations. If no qualified local
nonprofit organization or public agen-
cy is found to purchase the housing
within the first 60 days, the Servicing
Official will authorize the borrower to
advertise for an existing qualified na-
tional or regional nonprofit organiza-
tion to purchase the housing. Advertis-
ing must begin between 60 and 120 days
after advertising to local organizations
began. Advertisements will be placed,
as appropriate, in national housing
publications and other media deter-
mined appropriate by the State Office
or other designated office, including
those serving minority groups exclu-
sively.

(c) Qualifications of nonprofit borrower
to purchase. Notwithstanding the re-
quirements of § 1944.211(a)(10) of subpart
E of part 1944 of this chapter, nonprofit
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organizations for the purpose of this
paragraph need not be broadly-based
(unless qualifying as a local nonprofit
organization as defined in § 1965.202 of
this subpart) nor organized solely to
provide housing. Nonprofit organiza-
tions determined qualified to buy the
housing through this procedure must:

(1) Be capable of managing the hous-
ing and related facilities for its re-
maining useful life, either by self man-
agement or through a management
agent.

(2) Agree that no subsequent transfer
of the housing and related facilities
will be permitted during the remaining
useful life of the housing and related
facilities unless the FmHA or its suc-
cessor agency under Public Law 103–354
Administrator determines that the
transfer will further the provision of
housing and related facilities for low-
income families or persons, or there is
no longer a need for such housing and
related facilities. Generally, transfers
between qualified nonprofit organiza-
tions and/or public agencies will be ac-
ceptable. However, under no condition
will a transfer be approved to an entity
in which the nonprofit transferor or a
member of the nonprofit entity holds
an ownership interest.

(3) Agree to obligate itself and suc-
cessors in interest to maintain the
housing for very low- and low-income
families or persons for the remaining
useful life of the project and related fa-
cilities, although no currently eligible
moderate-income tenants will be re-
quired to move. The provision in ex-
hibit A–2 of this subpart will be used
and inserted in the deed, security in-
strument, loan agreement/resolution
and/or assumption agreement, as ap-
propriate.

(4) Show financial feasibility of the
project including anticipated funding
to be authorized in accordance with
§ 1965.217(d) of this subpart. Financial
feasibility may also include any regu-
lar RA or debt forgiveness RA alloca-
tions which can reasonably be antici-
pated to be available for the project at
the time of the transfer.

(5) Have no identity of ownership or
controlling interest, regardless of de-
gree, except as management agent be-
tween:

(i) Officers or directorate persons or
parties with a material interest (or
persons or parties related to any per-
son or party with such interest) in
loans financed under section 515 that
have been prepaid; and

(ii) Officers or directorate persons or
parties with a material interest (or
persons or parties related to any per-
son or party with such an interest) in
the purchasing entity.

(6) Evidence compliance with para-
graph (c)(5) of this section. An officer
legally authorized to execute docu-
ments on behalf of the purchasing non-
profit entity shall execute the follow-
ing statement:

(Name of purchasing nonprofit entity) cer-
tifies that no officer or directorate of (name
of purchasing nonprofit entity) has been a
person or party with a material interest (or
persons or parties related to any person or
party with such interest) in any loans fi-
nanced under section 515 that have been pre-
paid.

(d) Priority between nonprofit organiza-
tions and public agencies. If more than
one qualified organization or public
agency submits an offer to purchase
the project, the following criteria, in
descending order of importance, will be
used to establish priority:

(1) Local nonprofit organizations and
public agencies have priority over re-
gional and national nonprofit organiza-
tions and public agencies;

(2) Nonprofit organizations and pub-
lic agencies with the most successful
experience in developing and managing
subsidized housing; and

(3) Nonprofit organizations and pub-
lic agencies with the longest experi-
ence in developing and managing sub-
sidized housing.

§ 1965.217 Processing applications for
transfers to nonprofit corporations
or public agencies.

(a) Determining eligibility. After an op-
tion to purchase is signed between a
borrower and nonprofit corporation or
public agency, the purchasing organi-
zation will file a complete application
in accordance with § 1965.65 (f) of sub-
part B of this part. FmHA or its succes-
sor agency under Public Law 103–354
will make a determination of the eligi-
bility of the borrower and feasibility of
the proposed transfer and subsequent
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loan. Consolidation and reamortization
of the loans will be considered when a
transfer takes place.

(b) Appeal rights when a purchaser is
not selected. If a nonprofit organization
or public agency is not accepted by
FmHA or its successor agency under
Public Law 103–354 to purchase the
project because the purchaser is found
to be ineligible, the transfer is found to
be not feasible or because the organiza-
tion has lower priority than another
applicant in accordance with § 1965.216
(b), (c), or (d) of this subpart, appeal
rights will be given to the applicant or-
ganization in accordance with subpart
B of part 1900 of this chapter.

(c) Authorization for transfer. When
the transfer and loan(s) are ready to be
obligated, the National Office will be
notified in the format of FmHA or its
successor agency under Public Law 103–
354 Guide Letter 1965–E–1 (available in
any FmHA or its successor agency
under Public Law 103–354 office). If the
loan will exceed the State Director’s
approval authority, the entire case file
shall be sent to the National Office for
review. The National Office will give
approval authority and authorize fund-
ing for purchase of projects which have
complied with the provisions outlined
in this section. Subject to the nation-
wide maximum funding allowed, the
authorizations will be issued in date
order the complete prepayment request
was received by the Servicing Office.

(d) Special loans and grants available to
nonprofit organizations and public agen-
cies. Loans and grants are available to
nonprofit organizations and public
agencies to purchase and assist in the
purchase of prepaying projects and to
pay first year operating expenses.
Loans to nonprofit organizations and
public agencies may not exceed 102 per-
cent of the fair market value of the
project. Grants for costs related to pur-
chasing a project may not exceed
$10,000.

(1) Loans to nonprofit organizations
and public agencies. Loans to nonprofit
organizations or public agencies will be
approved in accordance with subpart E
of part 1944 of this chapter for the fol-
lowing purposes:

(i) A loan sufficient to enable the
nonprofit organization or public agen-

cy to purchase a project at the fair
market value;

(ii) With proper justification, first
year operating expenses not to exceed 2
percent of the project’s appraised fair
market value if current operating
funds are not sufficient.

(2) Special advances to nonprofit orga-
nizations or public agencies to cover costs
related to purchasing a project. A grant
may be made to a nonprofit organiza-
tion or public agency to cover any di-
rect costs, other than the purchase
price, incurred by the organization or
agency in purchasing and assuming re-
sponsibility for a project and related
facilities. To be eligible for grant
funds, the organization or agency must
be able to obtain an accepted purchase
offer for a project offered for sale by a
borrower under § 1965.216 of this sub-
part.

(i) Grant purposes. Eligible purposes
of the grant include:

(A) Direct costs to the organization
or agency that are based on written es-
timates for legal fees for purchasing
the project, architectural fees, and/or
other expenses as described in § 1944.222
of subpart E of part 1944 of this chapter
and as authorized by the State Direc-
tor. Legal fees for organizing the en-
tity are not an eligible cost;

(B) Fees, for technical assistance re-
ceived from a nonprofit organization,
with housing and/or community devel-
opment experience, to assist the orga-
nization or agency in the packaging of
the loan docket and project as well as
legal, technical, and professional fees
incurred. Legal fees for organizing the
entity are not an eligible cost. The
Agency will allow payments to eligible
organizations packaging applications
without discrimination because of race,
color, religion, sex, national origin,
age, familial status, or handicap if such
an organization has authority to con-
tract. The packaging organization may
not represent or be associated with
anyone else, other than the purchasing
nonprofit organization or public agen-
cy, who may benefit in any way in the
proposed transaction.

(ii) Administrative requirements. The
following policies and regulations
apply to grants made under this sec-
tion:
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(A) The policies and regulations con-
tained in subpart Q of part 1940 of this
chapter apply to grantees under this
subpart.

(B) The grantee will retain records
for three years from the date Standard
Form (SF)–269A, ‘‘Financial Status Re-
port,’’ is submitted. The records will be
accessible to Agency; and other Fed-
eral officials in accordance with 7 CFR
part 3015.

(C) Annual audits will be required if
the grantee has received more than
$25,000 of Federal assistance in the year
in which the grant funds were received.
The audits will be due 13 months after
the end of the fiscal year in which
funds were received.

(1) States, State agencies, or units of
general local government will complete
an audit in accordance with 7 CFR
parts 3015, 3016 and 3019; and OMB Cir-
cular A–128.

(2) Nonprofit organizations will com-
plete an audit in accordance with 7
CFR part 3015 and OMB Circular A–133.

(iii) Obtaining payment for costs. To
obtain advance funds or reimbursement
of costs, the nonprofit organization or
public agency must:

(A) Submit to the appropriate Servic-
ing Office SF–270, ‘‘Request for Ad-
vance or Reimbursement,’’ for an
amount not to exceed $10,000;

(B) Submit a copy of the accepted
purchase offer or option to purchase
and assume responsibility for a prepay-
ing project and related facilities;

(C) As soon as possible after obtain-
ing an accepted purchase offer or op-
tion, submit a complete transfer and
loan package (if applicable), as de-
scribed in § 1965.65 of subpart B of part
1965 of this chapter for transfers and
subpart E of part 1944 of this chapter
for loans to purchase the project;

(D) If less than $10,000 is advanced or
reimbursed at the time of submittal of
the grant application package and the
applicant expects that further ad-
vances or reimbursements may be
needed, additional funds may be re-
quested so long as the total advanced
or reimbursed does not exceed $10,000.
SF–270 will be used to request addi-
tional advances or requests for reim-
bursement. If advance funds are re-
quested, the amount requested may not
exceed the amount the grantee expects

to use during the 30 days following re-
ceipt of the advance. The final draw ad-
vance or request for reimbursement
shall not be later than the closing date
of the transfer and loan and shall be
submitted on SF–270;

(E) Fully document all requests for
advances with line item estimates on
SF–270. Requests for reimbursement
shall be documented with itemized
bills or receipts for each item listed on
SF–270;

(F) Include SF–269A with the grant
application if the entire amount of the
grant is being requested at that time.
If the grant will be advanced or reim-
bursed in more than one draw, SF–269A
will be submitted with the final draw;

(G) Include a signed statement for all
grant applications which states, ‘‘Nei-
ther the organization nor any of its
employees are associated with or rep-
resent anyone in this transaction other
than the applicant.’’

(iv) Processing grants. The following
actions will be taken by FmHA or its
successor agency under Public Law 103–
354 when a grant application is re-
ceived:

(A) The FmHA or its successor agen-
cy under Public Law 103–354 Approval
Official will review each grant applica-
tion package for the amount author-
ized. The FmHA or its successor agen-
cy under Public Law 103–354 Approval
Official will execute and distribute
Form FmHA or its successor agency
under Public Law 103–354 1944–51, ‘‘Mul-
tiple Family Housing Obligation Fund
Analysis,’’ in accordance with the
Forms Manual Insert;

(B) The Servicing Official will be re-
sponsible for reviewing the eligibility
of costs estimated to be incurred or
submitted for reimbursement;

(C) A grant agreement, prepared in
substantially the same format as ex-
hibit F of this subpart and authorized
by grant resolution, will be dated and
executed by the applicant on the date
of grant closing. The executed agree-
ment will be filed in the casefile.

(D) A grant resolution authorizing
the appropriate officers of the appli-
cant to execute the grant agreement
will be adopted by the applicant’s
board of directors or other form of gov-
erning body. A certified copy is to be
submitted to FmHA or its successor
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agency under Public Law 103–354 for
the file.

(e) Servicing Office actions when a
transfer and subsequent loan is author-
ized. When notified by the State Office
that the National Office has authorized
the transfer and subsequent loan, the
Servicing Office will:

(1) Submit the assumption to the
State Office for approval in accordance
with § 1965.65 of subpart B of this chap-
ter.

(2) Transfer any RA associated with
the project to the transferee in accord-
ance with paragraph XV B 1 of exhibit
E of subpart C of part 1930 of this chap-
ter unless debt forgiveness RA is used
to replace current project RA.

(3) Notify tenants that prepayment of
the loan will not be taking place and to
whom the ownership of the housing is
being transferred. The notification
should state that any rent increases re-
sulting from the transfer and loan will
be processed in accordance with
§ 1965.204 (b) of this subpart.

(4) Transfer all existing loans in the
project on new rates and terms and
consolidate and reamortize, if nec-
essary, to maintain project feasibility
and reduce rental subsidy payments.

(5) Ensure that all delinquent ac-
counts are brought current, cost items
paid in full, project accounts brought
current and transferred with the
project, and all taxes and liens paid or
prorated at closing as applicable. De-
ferred maintenance identified in pre-
vious inspections must be acceptably
completed before the transferor may
retain any equity.

(6) Insert the restrictive-use provi-
sions contained in exhibit A–2 of this
subpart in the deed, security instru-
ments, loan agreement/resolution, as-
sumption agreement, and/or re-
amortization agreement, as appro-
priate.

(f) Rental subsidies. No transfer will
be approved unless there is sufficient
RA available for every tenant who
would experience rent overburden after
the transfer, assuming that all units
vacated will continue to be filled by
very low or low-income tenants. Suffi-
cient debt forgiveness RA (DFRA),
must be authorized for obligation in
accordance with paragraph V C of ex-
hibit E of subpart C of part 1930 of this

chapter, when authorization to process
the loan is given. The National Office
will advise the State Office whether RA
will be transferred with the project or
if RA will be suspended and transferred
to another project within the State
when authorization to process the
transfer is given. If the latter is cho-
sen, all RA needs at the project will be
met with DFRA.

[58 FR 38931, July 21, 1993, as amended at 61
FR 39852, July 31, 1996]

§ 1965.218 Accepting prepayment when
nonprofit organizations do not
apply to purchase or funds are not
available.

Borrowers not subject to restrictive-
use provisions or prohibitions on pre-
payment may prepay without restric-
tions within 120 days of meeting either
of the following requirements.

(a) No offer to purchase.
(1) At least 180 days have passed since

the offer to sell to a local nonprofit or-
ganization or public agency began and
the advertisement continued for the
full 180 days;

(2) The project has been offered to re-
gional and national organizations for
at least a 60-day period of the 180 days;

(3) Documentation is provided show-
ing that all organizations whose names
were provided by the District or State
Office were contacted in accordance
with § 1965.216 (b) of this subpart and of-
fered the housing for purchase;

(4) No qualified nonprofit organiza-
tion has made a bona fide offer to pur-
chase the property for the appraised
fair market value. Note: (An offer will
be considered to be bona fide if there is
a written offer to purchase the project
at fair market value, even if the offer
is contingent on FmHA or its successor
agency under Public Law 103–354 fund-
ing when no funding is available.); and

(5) Funds have been available for the
purpose of carrying out a transfer/sale
during this period.

(b) Funds are not available. A bor-
rower may be allowed to prepay even if
an eligible nonprofit organization or
public agency has offered to purchase
the project if the following lack of
funding exists. All funds for funding
nonprofit organizations and public
agencies for the purpose of purchasing
any project in the country must have
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been exhausted for a period of 15
months. This determination is not re-
lated to the length of time the particu-
lar project has been on the waiting list.
The National Office will periodically
advise State Offices of the status of the
waiting list and the availability of
funds.

§ 1965.219 FmHA or its successor agen-
cy under Public Law 103–354 proc-
essing of prepayment.

When a prepayment is accepted in ac-
cordance with § 1965.218 of this subpart,
the Servicing Office will process the
prepayment in accordance with the ap-
plicable provisions of § 1965.215 (e)(1),
(2), (3), (4), and (8) of this subpart.

§§ 1965.220–1965.221 [Reserved]

§ 1965.222 Violations of restrictive-use
provisions.

Should the Servicing Office receive a
written complaint or become otherwise
aware of a violation of the prepayment
restrictive-use provisions set out in ex-
hibit A–3 or A–4 of this subpart or the
Restrictive-Use Agreements set out in
exhibits G–1 thru 4 of this subpart by
the owner of a previously FmHA or its
successor agency under Public Law 103–
354-financed project, the following ac-
tions will be taken:

(a) The complainants will be in-
formed that they may pursue enforce-
ment through the courts.

(b) The Servicing Office or other des-
ignated office will conduct a prelimi-
nary evaluation of the complaint. This
evaluation may necessitate the gather-
ing of additional information. Should
the preliminary evaluation indicate
the complaint is not valid, the com-
plainant will be so informed. Should
the preliminary evaluation indicate
the complaint is or may be valid, then
the complaint, all facts gathered, an
evaluation report, and Servicing Office
recommendation will be forwarded to
the State Office or other designated of-
fice for review and action.

(c) If the State Office or other des-
ignated office determines that a viola-
tion of the restrictive-use provisions
has likely occurred, the Administrator
will be notified. The State Office or
other designated office will ask the
OGC to provide advice in such cases
and, if appropriate, refer the case to

the Department of Justice or other ap-
propriate agency for enforcement. A
copy of any complaint requesting en-
forcement of the restrictive-use provi-
sions submitted to the Department of
Justice or other appropriate agency
should also be forwarded to the Admin-
istrator.

§ 1965.223 Relationship with accelera-
tion of accounts, bankruptcy, fore-
closure, or inventory properties.

(a) Acceleration of accounts. Accelera-
tions of accounts will be prepared in
accordance with FmHA or its successor
agency under Public Law 103–354 Guide
Letters 1955–A–1 or 1955–A–2 (available
in any FmHA or its successor agency
under Public Law 103–354 office). Any
FmHA or its successor agency under
Public Law 103–354 loan made after De-
cember 21, 1979, prepaid in response to
an acceleration of the account will be
required to have the appropriate re-
strictive-use language inserted in the
deed of release or satisfaction, as ap-
propriate upon the advice of OGC. Any
FmHA or its successor agency under
Public Law 103–354 loan made on or be-
fore December 21, 1979, with payment-
in-full made in response to an accelera-
tion of the account, will be required to
have the appropriate restrictive-use
language inserted on the instrument
recorded in the real estate records, as
appropriate upon the advice of OGC,
only if the payment occurs within 1
year after the borrower had initiated a
request to prepay the loan(s). The re-
strictions used will be those contained
in exhibit A–3 of this subpart for loans
subject to restrictive-use provisions or
prohibited from prepaying. The restric-
tive-use period will extend for the re-
maining term of the accelerated loan
or length of the existing restrictive-use
period, whichever is applicable.

(b) Foreclosure. If a project is sold out
of the program at a foreclosure sale,
the restrictive-use provisions will be
retained and added to the deed in ac-
cordance with exhibit A–3 or A–4 of
this subpart and paragraph (a) of this
section.

(c) Inventory property. Restrictive-use
provisions will be retained for projects
taken into or sold out of FmHA or its
successor agency under Public Law 103–
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354 inventory in accordance with exhib-
its A–1 through A–4 of this subpart and
paragraph (a) of this section, unless a
determination is made in accordance
with § 1965.215 and exhibit E of this sub-
part that the restrictions may be re-
leased or that the property is deter-
mined non-program property. Tenants
will receive all appropriate notifica-
tions as they would for prepaying
projects not being accelerated.

(d) Bankruptcy. Bankruptcy proceed-
ings will have no effect on contractual
requirement for restrictive-use.

§ 1965.224 Prepayment of loans caused
by advance payments on the ac-
count.

If the loan on a project, in which the
last loan to build or acquire new units
was obligated prior to December 15,
1989, reaches or falls below six remain-
ing payments due to borrower vol-
untary advance payments or manda-
tory extra payments required by
FmHA or its successor agency under
Public Law 103–354 regulation or law,
the borrower will be notified that the
final payment on the account cannot
be accepted unless a prepayment re-
quest is made. FmHA or its successor
agency under Public Law 103–354 will
inform the borrower that, by law, pre-
payment regulations must be followed
for all loans requesting prepayment
subsequent to enactment of the law.
The borrower will be required to sub-
mit all applicable information required
by § 1965.205 of this subpart and com-
plete all applicable actions required by
this subpart before a final payment can
be accepted.

§§ 1965.225–1965.248 [Reserved]

§ 1965.249 Exception authority.
The Administrator may, in individ-

ual cases, make an exception to any re-
quirements of this subpart not required
by the authorizing statute if the Ad-
ministrator finds that application of
such requirement would adversely af-
fect the interest of the Government,
adversely affect the accomplishment of
the purposes of the RRH or LH pro-
grams, or result in undue hardship on
the tenants by applying the require-
ments. The Administrator may exer-
cise the authority at the request of the

State Director. The State Director will
submit the request supported by data
that demonstrates the adverse impact,
citing the particular requirement in-
volved and recommending proper alter-
native course(s) of action, and outlin-
ing how the adverse impact could be
mitigated. Exception to any require-
ment may also be initiated by the As-
sistant Administrator for Housing.

§ 1965.250 OMB control number.

The reporting and recordkeeping re-
quirements contained in this regula-
tion have been approved by the Office
of Management and Budget and have
been assigned OMB control number
0575–0155. Public reporting burden for
this collection of information is esti-
mated to vary from 5 minutes to 5
hours per response, with an average of
1.3 hours per response, including time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection, including sug-
gestions for reducing this burden, to
Department of Agriculture, Clearance
Officer, OIRM, room 404–W, Washing-
ton, DC 20250; and to the Office of Man-
agement and Budget, Paperwork Re-
duction Project (OMB control number
0575–0155), Washington, DC 20503.

EXHIBITS TO SUBPART E

EXHIBIT A–1—REQUIRED CLAUSES FOR
ACTIVE BORROWERS WITH PROJECTS
SUBJECT TO RESTRICTIVE-USE PRO-
VISIONS AS A RESULT OF SPECIFIC
LOAN MAKING OR LOAN SERVICING
ACTIONS

The following Multi-Family Housing
projects are subject to restrictive-use provi-
sions as set forth in their loan documents or
security instruments:

(a) All loans approved between December
21, 1979, and December 15, 1989;

(b) Subsequent loans not made to build or
acquire new units approved on or after De-
cember 15, 1989;

(c) Any loans approved prior to December
21, 1979, and subsequently made subject to re-
strictive-use provisions due to a servicing
action (e.g., transfer, reamortization, con-
solidation) as described in subpart B of part
1965 of this chapter, or an incentive to deter
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prepayment of the loan as described in this
subpart.

All loans or servicing actions meeting the
above criteria with prepayment incentives
obligated or approved after the effective date
of this regulation, will be subject to the fol-
lowing restriction. The restriction will be in-
serted in the deed, conveyance instrument,
loan agreement/resolution, assumption
agreement, interest credit agreement, or re-
amortization agreement, as appropriate. The
restrictions are applicable for a term of 20
years from the date on which the last loan
was closed or made subject to such restric-
tions as a result of a servicing action or in-
centive to not prepay.

‘‘The borrower and any successors in inter-
est agree to use the housing for the purpose
of housing people eligible for occupancy as
provided in section 514 or section 515 of title
V of the Housing Act of 1949, as amended,
and FmHA or its successor agency under
Public Law 103–354 regulations then extant
during this 20 year period beginning (the
date the last loan on the project is obligated,
or date the project was last made subject to
the prepayment restrictive-use provisions as
a result of servicing actions or incentive to
not prepay the loan, authorized under this
subpart or other subparts). Until (date), no
eligible person occupying the housing shall
be required to vacate, or any eligible person
wishing to occupy shall be denied occupancy
without cause. The borrower will be released
from these obligations before that date only
when the Government determines that there
is no longer a need for such housing, or that
such other financial assistance provided the
residents of such housing will no longer be
provided due to no fault, action or lack of ac-
tion on the part of the borrower. A tenant or
individual wishing to occupy the housing
may seek enforcement of this provision, as
well as the Government.’’

EXHIBIT A–2—REQUIRED CLAUSES FOR
PROJECTS MADE SUBJECT TO RE-
STRICTIVE-USE PROVISIONS WHEN A
LOAN IS TRANSFERRED TO A NON-
PROFIT ORGANIZATION OR PUBLIC
AGENCY TO AVERT PREPAYMENT

Multi-Family Housing projects made sub-
ject to restrictive-use provisions because of a
transfer and subsequent loan to a nonprofit
organization or public agency in order to
avert prepayment of the loan as described in
this subpart are subject to restrictions which
are set forth in the loan instruments or secu-
rity agreements. Loans meeting the preced-
ing conditions with prepayment incentives
obligated after the effective date of this reg-
ulation will be required to have the following
restriction inserted in the deed, conveyance
instrument, loan resolution, and assumption
agreement, as applicable:

‘‘The borrower and any successors in inter-
est agree to use the housing for the purpose
of housing very low- and low-income people
eligible for occupancy as provided in Farm-
ers Home Administration or its successor
agency under Public Law 103–354 regulations
then extant during the remaining useful life
of the project. A tenant or person wishing to
occupy the housing may seek enforcement of
this provision as well as the Government.
Throughout the remaining useful life of this
project, no eligible person occupying or
wishing to occupy the housing shall be re-
quired to vacate or be denied occupancy
without cause. Rents, other charges, and
conditions of occupancy will be set to meet
these conditions. The borrower will be re-
leased during such period from these obliga-
tions only when the Government determines
that there is no longer a need for such hous-
ing, or that such other financial assistance
provided to the residents of such housing
will no longer be provided due to no fault,
action or lack of action on the part of the
borrower.’’

The restrictions are intended to protect
only very low- and low-income individuals
and families for the remaining useful life of
the project, unless the Government subsidy
is removed without cause or it is determined
there is no longer a need for the housing.
These restrictions will not be superceded by
new restrictions imposed by subsequent
transfers. Eligible moderate-income tenants
living at the project at the time of prepay-
ment will not be required to move as a result
of the restrictions. Moderate-income appli-
cants for the housing will continue to retain
priority over ineligible applicants for the
housing.

EXHIBIT A–3—REQUIRED CLAUSES FOR
PREPAID PROJECTS WHICH WERE
SUBJECT TO RESTRICTIVE-USE PRO-
VISIONS PRIOR TO THE PREPAYMENT

The required clauses contained in this ex-
hibit pertain to the following multi-family
projects, unless an exception to the restric-
tive-use provisions have been granted in ac-
cordance with this subpart:

(a) Any loan on the project obligated be-
tween December 21, 1979, and December 15,
1989, or subsequent loan not made to build or
acquire new units approved on or after De-
cember 15, 1989;

(b) Any loan made subject to restrictive-
use provisions as a result of a transfer, con-
solidation, or reamortization as set forth in
this subpart;

(c) Any loan made subject to restricitive-
use provisions as a result of accepting an in-
centive to not prepay as set forth in this sub-
part;

(d) Any loan previously subject to restric-
tive-use provisions being accelerated.
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The preceding projects may only be pre-
paid if the title to the real property is made
subject to the following restrictive-use pro-
visions and incorporated in the security re-
leases. The borrower will also be required to
execute the Restrictive-Use Agreement
found at exhibit G–1 to this subpart.

‘‘The owner and any successors in interest
agree that the housing located on this prop-
erty will be used only as authorized under
section 514 or 515 of title V of the Housing
Act of 1949, as amended, and 7 CFR part 1965,
subpart E, or other regulations then extant
until (insert date shown on existing restric-
tive-use provisions). A tenant or applicant
for occupancy may seek enforcement of this
provision as well as the Government. During
the restricted period, no eligible person oc-
cupying or wishing to occupy the housing
shall be required to vacate or be denied occu-
pancy without cause. Rents, other charges,
and conditions of occupying will be set so
that the effect will not differ from what
would have been, had the project remained in
the FmHA or its successor agency under
Public Law 103–354 program. The owner
agrees to keep a notice posted at the project,
and in a visible place available for tenant in-
spection, for the remainder of the restric-
tive-use period, stating that the project is to
be used in accordance with the Housing Act,
and that management practices and rental
rates will be consistent with those necessary
to maintain the project for (insert ‘‘low- and
moderate-income’’ or ‘‘very low- and low-in-
come’’ as shown on existing restrictive-use
provisions) tenants for the remainder of the
restrictive-use period.’’

The provisions provide protections to the
same categories of tenants who were pro-
tected while the loan(s) were in effect, to the
same extent that the tenants were protected
prior to the prepayment and for the length of
time remaining under the restrictions prior
to the prepayment.

EXHIBIT A–4—REQUIRED CLAUSES FOR
PREPAID PROJECTS WHICH BECAME
SUBJECT TO RESTRICTIVE-USE PRO-
VISIONS AT THE TIME OF PREPAY-
MENT

Multi–Family Housing projects which were
not subject to restrictive-use provisions
prior to prepayment may, generally, only be
prepaid if the title to the real property is
made subject to one of the following restric-
tive-use provisions and the provisions are
filed with the security releases. The restric-
tive-use provisions apply to all loans made
prior to December 21, 1979, that were not sub-
sequently made subject to restrictive-use
provisions as a result of servicing actions
after December 21, 1979. The restrictions will
also be used for sales of projects at fore-
closure for projects not previously subject to

restrictive-use provisions. The conditions for
which restrictive-use provisions are not re-
quired are set forth in § 1965.215 of this sub-
part.

(A) 20-year Restrictive-Use Provisions.
These provisions are used when the owner
agrees to restrictive-use provisions for a
minimum of a 20-year period, and agrees to
offer to sell the assisted housing and related
facilities to a qualified nonprofit organiza-
tion or public agency in accordance with
Farmers Home Administration or its succes-
sor agency under Public Law 103–354 (FmHA
or its successor agency under Public Law
103–354) regulation upon termination of the
20-year period. The period is calculated from
the date on which the last loan for the
project was obligated or applicable servicing
action taken. The borrower will also be re-
quired to execute the Restrictive-Use Agree-
ment found at exhibit G–2 to this subpart.

‘‘The owner and any successors in interest
agree to use the housing as required in 7 CFR
part 1965, subpart E or other regulations
then extant during this 20-year period begin-
ning (date of the last loan or servicing ac-
tion) for the purpose of housing low- and
moderate-income people eligible for occu-
pancy. A tenant or applicant for housing
may seek enforcement of this provision, as
well as the Government. Prior to (date pe-
riod ends) no eligible person occupying or
wishing to occupy the housing shall be re-
quired to vacate or be denied occupancy
without cause. Rents, other charges, and
conditions of occupancy will be established
to meet these conditions such that the effect
will not differ from what would have been,
had the project remained in the FmHA or its
successor agency under Public Law 103–354
program. The owner also agrees to keep a no-
tice posted as the project for the remainder
of the restrictive-use period, in a visible
place available for tenant inspection, stating
that the project is to be used in accordance
with the Housing Act, and that management
practices and rental rates will be consistent
with those necessary to maintain the project
for the protected population for the remain-
der of the restrictive-use period. At the expi-
ration of this period ending (date), the hous-
ing and related facilities will be offered for
sale to a qualified nonprofit organization or
public agency, as determined by FmHA or its
successor agency under Public Law 103–354.’’

(B) Loans Over 20 Years Old. These provi-
sions are used when all loans were obligated
and applicable servicing actions took place
for the project over 20 years prior to the pre-
payment, and the owner enters into an
agreement to immediately attempt to offer
the project for sale to a nonprofit organiza-
tion or public agency in accordance with
§ 1965.216 of this subpart. The borrower will
also be required to execute the Restrictive-
Use Agreement found at exhibit G–3 of this
subpart.
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‘‘The owners and any successors in interest
agree to immediately offer to sell the hous-
ing and related facilities to a qualified non-
profit organization or public agency, as de-
termined by Farmers Home Administration
or its successor agency under Public Law
103–354.’’

(C) Current Tenants Restrictive-Use Provi-
sions. These provisions are used when the
owner enters into an agreement that no cur-
rent tenants will be displaced due to a
change in the use of the housing or an in-
crease in rental or other charges, as a result
of the prepayment, for as long as the current
tenants wish to remain at the project. The
provisions may only be used if it is deter-
mined by FmHA or its successor agency
under Public Law 103–354 that the conditions
specified in this subpart, addressing the ef-
fect of prepayment on minorities, handi-
capped individuals, and families with chil-
dren in the project and market area, can be
met, allowing an exception from the require-
ment to offer the project to sale to a non-
profit organization or public body. The bor-
rower will also be required to execute the
Restrictive-Use Agreement found at exhibit
G–4 to this subpart.

‘‘The owner and any successors in interest
agree to use the housing for the purpose of
housing eligible low- and moderate-income
people occupying the project at the time the
prepayment was accepted, as provided in 7
CFR part 1965, subpart E, and other applica-
ble regulations then extant. No eligible per-
son currently occupying the housing shall be
required to vacate prior to the end of the re-
maining useful life of the project without
cause. Rents, other charges, and conditions
of occupancy will be established to meet
these conditions. Existing tenants are pro-
tected to ensure that none experience new or
increased rent overburden until each volun-
tarily moves from the project. The owner
also agrees to keep a notice posted at the
project in a place available for tenant in-
spection, for the remaining useful life of the
project or until the last existing tenant va-
cates, stating that the project is to be used
in accordance with the Housing Act, and
that management practices and rental rates
for current tenants as of the date of the pre-
payment will be consistent with those nec-
essary to maintain the project for low- and
moderate-income tenants. A tenant may
seek enforcement of this provision as well as
the Government.’’

EXHIBIT B—REPORT ON PREPAYMENT
[RESERVED]

EXHIBIT C—CHECKLIST FOR REPORTING
PREPAYMENT [RESERVED]

EXHIBIT D—METHODOLOGY FOR DETER-
MINING PREPAYMENT INCENTIVES
[RESERVED]

EXHIBIT D–1—WORKSHEET FOR
INCENTIVE CALCULATIONS [RESERVED]

EXHIBIT E—ADMINISTRATION GUIDANCE
FOR MAKING PREPAYMENT DETER-
MINATIONS [RESERVED]

EXHIBIT F—PREPAYMENT AND DISPLACE-
MENT PREVENTION GRANT AGREE-
MENT

This agreement dated lllllll

llllllll, 19ll, between lllllll

which is organized and operating under
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllll herein call ‘‘Grantee,’’

(Authorizing Statute)

and the United States of America acting
through the Farmers Home Administration
or its successor agency under Public Law
103–354, Department of Agriculture, herein
called ‘‘Grantor,’’ Witnesseth:

WHEREAS:

Grantee has determined to undertake a
project of acquisition of a multi-family hous-
ing project financed by the Grantor to house
rural residents and has duly authorized the
undertaking of such a project.

Grantee wishes to obtain grant funds to as-
sist in the costs of acquisition of such
project.

Grantor has agreed to grant the Grantee a
sum not to exceed $lllllllll subject
to the terms and conditions established by
the Grantor. Provided, however, that the
proportionate share of any grant funds actu-
ally advanced and not needed for grant pur-
poses shall be returned immediately to the
Grantor. The Grantor may terminate the
grant in whole, or in part, at any time it is
determined that the Grantee has failed to
comply with the conditions of the grant.
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Now, therefore, In consideration of said
grant by Grantor to Grantee, to be made pur-
suant to section 502 of the Housing Act of
1949 to cover any direct costs (other than the
purchase price) incurred by the organization
or agency in purchasing and assuming re-
sponsibility for the housing and related fa-
cilities involved, as defined by applicable
Farmers Home Administration or its succes-
sor agency under Public Law 103–354 (FmHA
or its successor agency under Public Law
103–354) instructions.

Grantee agrees that grantee will: A. At-
tempt to acquire said project in accordance
with FmHA or its successor agency under
Public Law 103–354 regulations.

B. If acquired, either directly or through
contract, manage, operate and maintain the
project continuously in an efficient and eco-
nomic manner.

C. Make services of said project available
within its capacity to all eligible rural resi-
dents without discrimination because of
race, color, religion, sex, age, handicap, mar-
ital or familial status, or national origin.
For more specific requirements see 7 CFR
part 15, subparts A and B.

D. Provide Grantor with such periodic re-
ports as it may require and permit periodic
inspections of its operations by a representa-
tive of the Grantor.

E. To execute Forms FmHA or its succes-
sor agency under Public Law 103–354 400–1,
‘‘Equal Opportunity Agreement,’’ and FmHA
or its successor agency under Public Law
103–354 400–4, ‘‘Assurance Agreement,’’ and to
execute any other agreements required by
Grantor which Grantee is legally authorized
to execute. If any such form has been exe-
cuted by Grantee as a result of a loan or
transfer being made to Grantee by Grantor
contemporaneously with the making of this
grant, another form of the same type need
not be executed in connection with this
grant.

F. Upon any default under its representa-
tions or agreements set forth in this instru-
ment, Grantee, at the option and demand of
Grantor, will repay to Grantor forthwith the
original principal amount of the grant stated
hereinabove, with interest at the rate of 5
percentum per annum from the date of the
default. Default by the Grantee will con-
stitute termination of the grant, thereby
causing cancellation of Federal assistance
under the grant. The provisions of this Grant
Agreement may be enforced by Grantor, at
its option and without regard to prior waiv-
ers by it of previous defaults of Grantee, by
judicial proceedings to require specific per-
formance of the terms of this Grant Agree-
ment or by such other proceedings in law or
equity, in either Federal or State courts, as
may be deemed necessary by Grantor to as-
sure compliance with the provisions of this
Grant Agreement and the laws and regula-
tions under which this grant is made. For

further provisions regarding enforcement see
7 CFR 3016.43.

G. Return immediately to Grantor, as re-
quired by the regulations of Grantor, any
grant funds actually advanced and not need-
ed by Grantee for approved purposes.

H. Provide Financial Management Sys-
tems, as more specifically provided in 7 CFR
3016.20, which will include:

1. Accurate, current and complete disclo-
sure of the financial results of each grant.
Financial reporting will be on an accrual
basis.

2. Records which identify adequately the
source and application of funds for grant-
supported activities. Those records shall con-
tain information pertaining to grant awards
and authorizations, obligations, unobligated
balances, assets, liabilities, outlays, and in-
come.

3. Effective control over and accountabil-
ity for all funds. Grantee shall adequately
safeguard all such funds and shall assure
that they are used solely for authorized pur-
poses.

4. accounting records supported by source
documentation.

I. Retain financial records, supporting doc-
uments, statistical records, and all other
records pertinent to the grant for a period of
at least 3 years after grant closing except
that the records shall be retained beyond the
3-year period if audit findings have not been
resolved. Microfilm copies may be sub-
stituted in lieu of original records. The
Grantor and the Comptroller General of the
United States, or any of their duly author-
ized representatives, shall have access to any
books, documents, papers, and records of the
Grantee’s government which are pertinent to
the specific grant program for the purpose of
making audits, examinations, excerpts, and
transcripts.

J. Provide an audit report pursuant to 7
CFR part 3016 prepared in sufficient detail to
allow the Grantor to determine that funds
have been used in compliance with the pro-
posal, any applicable laws and regulations
and this Agreement.

K. Agree to account for and to return to
Grantor interest earned on grant funds pend-
ing that disbursements for program purposes
when the Grantee is a unit of local govern-
ment. States and agencies or instrumental-
ities of states shall not be held accountable
for interest earned on grant funds pending
their disbursement.

L. Except as specifically provided in this
agreement, comply with the applicable pro-
visions of USDA’s general grant regulations
set out in 7 CFR part 3016.

M. Comply with the requirements of 7 CFR
part 3017, subpart F, relating to drug-free
workplace requirements and 7 CFR part 3018
relating to restrictions on lobbying.

Grantor agrees that it: A. Will make avail-
able to Grantee for the purpose of this
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Agreement not to exceed
$llllllllllllll which it will ad-
vance to Grantee in accordance with the ac-
tual needs of Grantee as determined by
Grantor.

B. Will assist grantee with such assistance
as Grantor deems appropriate in acquiring
the project.

C. At its sole discretion and at any time
may give any consent, deferment, subordina-
tion, release, satisfaction, or termination of
any or all of Grantee’s grant obligations,
with or without available consideration,
upon such terms and conditions as Grantor
may determine to be (1) advisable to further
the purpose of the grant or to protect
Grantor’s financial interest therein and (2)
consistent with both the statutory purposes
of the grant and the limitations of the statu-
tory authority under which it is made.

Termination of This Agreement: This
Agreement may be terminated for cause in
the event of default on the part of the Grant-
ee as provided in paragraph F of this exhibit
or for convenience of the Grantor and Grant-
ee prior to the date of completion of the
grant purpose. Termination for convenience
will occur when both the Grantee and Grant-
or agree that the continuation of the grant
will not produce beneficial results commen-
surate with the further expenditure of funds.

In Witness Whereof Grantee on the date
first above written has caused these presence
to be executed by its duly authorized
llllllllll and attested and its
corporated seal affixed by its duly authorized

llllllllllllllllllllllll

Attest: lllllllllllllllllll

By llllllllllllllllllllll

(Title) llllllllllllllllllll

By llllllllllllllllllllll

(Title) llllllllllllllllllll

United States of America Farmers Home Ad-
ministration or its successor agency under
Public Law 103–354.

By llllllllllllllllllllll

(Title) llllllllllllllllllll

EXHIBIT G–1—RESTRICTIVE-USE
AGREEMENT

(To be used with exhibit A–3 to this subpart)
(Name of Borrower), herein referred to as

owner, and any successors in interest agree
that the (Name of Project), herein referred
to as housing, will be used only as authorized
under section 514 or 515 of title V of the
Housing Act of 1949, as amended, and 7 Code
of Federal Regulations (CFR) part 1965, sub-
part E, or other Farmers Home Administra-
tion or its successor agency under Public
Law 103–354 (FmHA or its successor agency
under Public Law 103–354) regulations then
in existence until (Date shown on existing

restrictive-use provisions) for the purpose of
housing low- and moderate-income people el-
igible for occupancy. A tenant or applicant
for housing may seek enforcement of this
provision, as well as the United States. Dur-
ing the restrictive period, no eligible person
occupying or wishing to occupy the housing
shall be required to vacate or be denied occu-
pancy without cause. Rents, other charges,
and conditions of occupancy will be set so
that the effect will not differ from what
would have been had the project remained in
the FmHA or its successor agency under
Public Law 103–354 program. The owner also
agrees to keep a notice posted at the project
for the remainder of the restrictive-use pe-
riod, in a visible place available for tenant
inspection, stating that the project is to be
used in accordance with the Housing Act,
and that management practices and rental
rates will be consistent with those necessary
to maintain the project for the protected
population for the remainder of the restric-
tive-use period.

Furthermore, the owner agrees to be bound
by the applicable provisions of 7 CFR part
1930, subpart C, specific to tenant rights and
relations for the duration of the restrictive-
use period. The owner agrees to be respon-
sible for ensuring that rental procedures,
verification and certification of income and/
or employment, lease agreements, rent or
occupancy charges, and termination and
eviction remain consistent with the provi-
sions set forth in 7 CFR part 1930, subpart C,
and to adhere to applicable local, State, and
Federal laws. The owner agrees to obtain
FmHA or its successor agency under Public
Law 103–354 concurrence with any changes to
the preceding rental procedures that may de-
viate from those approved at the time of the
prepayment, prior to implementing the
changes. Any changes proposed must be con-
sistent with the objectives of the program
and the regulations. Documentation, includ-
ing annual income recertifications, shall be
maintained to evidence compliance in the
event there is a future complaint or audit.
The owner must be able to document that
acceptable waiting lists were maintained,
units were rented to appropriate tenants,
and rents were established at appropriate
levels. The owner agrees to make the docu-
mentation available for Government inspec-
tion upon request. The owner and any suc-
cessors in interest agree to provide the fol-
lowing signed and dated certification to the
applicable FmHA or its successor agency
under Public Law 103–354 Servicing Office or
other designated office within 30 days of the
beginning of each calendar year until (Date
restrictive-use period ends):

(Name of Owner) certifies that (Name of
Project) is being operated in compliance
with the restrictive-use provisions contained
in (Applicable release document) and the Re-
strictive-Use Agreement which sets forth
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certain requirements for operation of the
project for the benefit of low- and moderate-
income people in conformance with applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 regulations. (Name of Owner)
understands that failure to operate the
project in conformance with the restrictive-
use provisions may cause a tenant or the
United States to seek enforcement of the
provisions.
Date: llllllllllllllllllll

Owner: lllllllllllllllllll

By: lllllllllllllllllllll

(Title) llllllllllllllllllll

EXHIBIT G–2—RESTRICTIVE-USE
AGREEMENT

(To be used with paragraph (A) to exhibit A–
4 to this subpart)

(Name of Borrower), herein referred to as
owner, and any successors in interest agree
to use the (Name of Project), herein referred
to as housing, as required in 7 Code of Fed-
eral Regulations (CFR) part 1965, subpart E,
or other Farmers Home Administration or
its successor agency under Public Law 103–
354 (FmHA or its successor agency under
Public Law 103–354) regulations then in exist-
ence during the 20-year period beginning
(date of the last loan or servicing action) for
the purpose of housing low- and moderate-in-
come people eligible for occupancy. A tenant
or applicant for housing may seek enforce-
ment of this provision, as well as the United
States. Prior to (date period ends) to eligible
person occupying or wishing to occupy the
housing shall be required to vacate or be de-
nied occupancy without cause. Rents, other
charges, and conditions or occupancy will be
established to meet these conditions such
that the effect will not differ from what
would have been, had the project remained in
the FmHA or its successor agency under
Public Law 103–354 program. The owner also
agrees to keep a notice posted at the project
for the remainder of the restrictive-use pe-
riod, in a visible place available for tenant
inspection, stating that the project is to be
used in accordance with the Housing Act,
and that management practices and rental
rates will be consistent with those necessary
to maintain the project for the protected
population for the remainder of the restric-
tive-use period. At the expiration of this pe-
riod ending (date) the housing and related fa-
cilities will be offered for sale to a qualified
nonprofit organization or public agency, as
determined by FmHA or its successor agency
under Public Law 103–354.

Furthermore, the owner agrees to be bound
by the applicable provisions of 7 CFR part
1930, subpart C, specific to tenant rights and
relations for the duration of the restrictive-
use period. The owner agrees to be respon-
sible for ensuring that rental procedures,

verification and certification of income and/
or employment, lease agreements, rent or
occupancy charges, and termination and
eviction remain consistent with the provi-
sions set forth in 7 CFR part 1930, subpart C,
and to adhere to applicable local, State, and
Federal laws. The owner agrees to obtain
FmHA or its successor agency under Public
Law 103–354 concurrence with any changes to
the preceding rental procedures that may de-
viate from those approved at the time of the
prepayment, prior to implementing the
changes. Any changes proposed must be con-
sistent with the objectives of the program
and the regulations. Documentation, includ-
ing annual income recertification, shall be
maintained to evidence compliance in the
event there is a future complaint or audit.
The owner must be able to document that
acceptable waiting lists were maintained,
units were rented to appropriate tenants,
and rents were established at appropriate
levels. The owner agrees to make the docu-
mentation available for Government inspec-
tion upon request. The owner and any suc-
cessors in interest agree to provide the fol-
lowing signed and dated certification to the
applicable FmHA or its successor agency
under Public Law 103–354 Servicing Office or
other designated office within 30 days of the
beginning of each calendar year until (date
restrictive-use period ends):

(Name of Owner) certifies that (Name of
Project) is being operated in compliance
with the restrictive-use provisions contained
in (Applicable release document) and the Re-
strictive-Use Agreement which sets forth
certain requirements for operation of the
project for the benefit of low- and moderate-
income people in conformance with applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 regulations. (Name of Owner)
understands that failure to operate the
project in conformance with the restrictive-
use provisions may cause a tenant or the
United States to seek enforcement of the
provisions.

Date: llllllllllllllllllll

Owner: lllllllllllllllllll

By: lllllllllllllllllllll

(Title) llllllllllllllllllll

EXHIBIT G–3—RESTRICTIVE-USE
AGREEMENT

(To be used with paragraph (B) to exhibit A–
4 to this subpart)

(Name of Borrower), herein referred to as
owner, and any successors in interest agree
to immediately attempt to sell the (Name of
Project), herein referred to as housing and
related facilities to a qualified nonprofit or-
ganization or public agency, as determined
by Farmers Home Administration or its suc-
cessor agency under Public Law 103–354
(FmHA or its successor agency under Public
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Law 103–354) in accordance with the provi-
sions of 7 Code of Federal Regulations (CFR)
part 1965, subpart E. The owner agrees to use
the housing as required in 7 CFR part 1965,
subpart E, or other regulations then in exist-
ence during the sales period for the purpose
of housing low- and moderate-income people
eligible for occupancy. A tenant or applicant
for housing may seek enforcement of this
provision, as well as the United States. Prior
to a sale to a nonprofit organization or pub-
lic agency, no eligible person occupying or
wishing to occupy the housing shall be re-
quired to vacate or be denied occupancy
without cause. Rents, other charges, and
conditions of occupancy will be established
to meet these conditions such that the effect
will not differ from what would have been,
had the project remained in the FmHA or its
successor agency under Public Law 103–354
program. The owner also agrees to keep a no-
tice posted at the project for the remainder
of the sales period, in a visible place avail-
able for tenant inspection, stating that the
project is to be used in accordance with the
Housing Act, and that management practices
and rental rates will be consistent with
those necessary to maintain the project for
the protected population for the remainder
of the sales period.

Furthermore, the owner agrees to be bound
by the applicable provisions of 7 CFR part
1930 C, specific to tenant rights and relations
for the duration of the sales period. The
owner agrees to be responsible for ensuring
that rental procedures, verification and cer-
tification of income and/or employment,
lease agreements, rent or occupancy charges,
and termination and eviction remain con-
sistent with the provisions set forth in 7 CFR
part 1930, subpart C, and to adhere to appli-
cable local, State, and Federal laws. The
owner agrees to obtain FmHA or its succes-
sor agency under Public Law 103–354 concur-
rence with any changes to the preceding
rental procedures that may deviate from
those approved at the time of the prepay-
ment, prior to implementing the changes.
Any changes proposed must be consistent
with the objectives of the program and the
regulations. Documentation, including an-
nual income recertifications, shall be main-
tained to evidence compliance in the event
there is a future complaint or audit. The
owner must be able to document that accept-
able waiting lists were maintained, units
were rented to appropriate tenants, and
rents were established at appropriate levels.
The owner agrees to make the documenta-
tion available for Government inspection
upon request. The owner and any successors
in interest agree to provide the following
signed and dated certification to the applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 Servicing Office or other des-
ignated office within 30 days of the beginning
of each calendar year until a sale to non-

profit organization or public agency takes
place:

(Name of Owner) certifies that (Name of
Project) is being operated in compliance
with the restrictive-use provisions contained
in (Applicable release document) and the Re-
strictive-Use Agreement which sets forth
certain requirements for operation of the
project for the benefit of low- and moderate-
income people in conformance with applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 regulations. (Name of Owner)
understands that failure to operate the
project in conformance with the restrictive-
use provisions may cause a tenant or the
United States to seek enforcement of the
provisions.

Date: llllllllllllllllllll

Owner: lllllllllllllllllll

By: lllllllllllllllllllll

(Title) llllllllllllllllllll

EXHIBIT G–4—RESTRICTIVE-USE
AGREEMENT

(To be used with paragraph (C) to exhibit A–
4 to this subpart)

(Name of Borrower), herein referred to as
owner, and any successors in interest agree
to use the (Name of Project), herein referred
to as housing, for the purpose of housing
low- and moderate-income people occupying
the project at the time the prepayment was
accepted, as required 7 Code of Federal Regu-
lations (CFR) part 1965, subpart E, and other
applicable Farmers Home Administration or
its successor agency under Public Law 103–
354 (FmHA or its successor agency under
Public Law 103–354) regulations then in exist-
ence. No eligible person occupying the hous-
ing shall be required to vacate prior to the
end of the remaining useful life of the
project without cause. Rents, other charges,
and conditions of occupancy will be estab-
lished to meet these conditions for these ten-
ants such that the effect will not differ from
what would have been, had the project re-
mained in the FmHA or its successor agency
under Public Law 103–354 program. Existing
tenants are protected to ensure that none ex-
perience new or increased rent overburden as
a result of owner actions until each volun-
tarily moves from the project. The owner
also agrees to keep a notice posted at the
project in a visible place available for tenant
inspection, for the remaining useful life of
the project or until the last existing tenant
voluntarily vacates, stating that the project
is to be used in accordance with the Housing
Act, and that management practices and
rental rates will be consistent with those
necessary to maintain the project for low-
and moderate-income tenants. A tenant may
seek enforcement of this provision, as well as
the United States.
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Furthermore, the owner agrees to be bound
by the applicable provisions of 7 CFR part
1930, subpart C, specific to tenant rights and
relations for the remaining useful life of the
project or until the last existing tenant vol-
untarily vacates. The owner agrees to be re-
sponsible for ensuring that rental proce-
dures, verification and certification of in-
come and/or employment, least agreements,
rent or occupancy charges, and termination
and eviction remain consistent with the pro-
visions set forth in 7 CFR part 1930, subpart
C, and to adhere to applicable local, State,
and Federal laws. The owner agrees to obtain
FmHA or its successor agency under Public
Law 103–354 concurrence with any changes to
the preceding rental procedures that may de-
viate from those approved at the time of the
prepayment, prior to implementing the
changes. Any changes proposed must be con-
sistent with the objectives of the program
and the regulations. Documentation, includ-
ing annual income recertifications, shall be
maintained to evidence compliance in the
event there is a future complaint or audit.
The owner must be able to document that
rents were established at appropriate levels.
The owner agrees to make the documenta-
tion available for Government inspection
upon request. The owner and any successors
in interest agree to provide the following
signed and dated certification to the applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 Servicing Office or other des-
ignated office within 30 days of the beginning
of each calendar year until the last existing
tenant voluntarily vacates:

(Name of Owner) certifies that (Name of
Project) is being operated in compliance
with the restrictive-use provisions contained
in (Applicable release document) and the Re-
strictive-Use Agreement which sets forth
certain requirements for operation of the
project for the benefit of low- and moderate-
income people in conformance with applica-
ble FmHA or its successor agency under Pub-
lic Law 103–354 regulations. (Name of Owner)
understands that failure to operate the
project in conformance with the restrictive-
use provisions may cause a tenant or the
United States to seek enforcement of the
provisions.

Date: llllllllllllllllllll

Owner: lllllllllllllllllll

By: lllllllllllllllllllll

(Title) llllllllllllllllllll

PART 1980—GENERAL

Subpart A—General

Sec.
1980.1 Purpose.
1980.2—1980.5 [Reserved]
1980.6 Definitions and abbreviations.

1980.7—1980.10 [Reserved]
1980.11 Full faith and credit.
1980.12 [Reserved]
1980.13 Eligible lenders.
1980.14—1980.19 [Reserved]
1980.20 Loan guarantee limits.
1980.21 Guarantee fee.
1980.22 Charges and fees by lender.
1980.23 Prohibition of the guaranteeing of

tax-exempt transactions.
1980.24—1980.39 [Reserved]
1980.40 Environmental requirements.
1980.41 Equal opportunity and non-

discrimination requirements.
1980.42 Flood or mudslide hazard area pre-

cautions.
1980.43 Clean Air Act and Water Pollution

Control Act requirements.
1980.44 National Historic Preservation Act

of 1966.
1980.45 Other Federal, State and local re-

quirements.
1980.46 Right to Financial Privacy Act of

1978.
1980.47 Time frame for processing applica-

tions for loan guarantees.
1980.48 Seismic safety of new building con-

struction.
1980.49—1980.59 [Reserved]
1980.60 Conditions precedent to issuance of

the Loan Note Guarantee or Contract of
Guarantee.

1980.61 Issuance of Lender’s Agreement,
Loan Note Guarantee, Contract of Guar-
antee and Assignment Guarantee Agree-
ment.

1980.62 Lender’s sale or assignment of guar-
anteed portion of loan.

1980.63 Defaults by borrower.
1980.64 Liquidation.
1980.65 Protective advances.
1980.66 Additional loans or advances.
1980.67 Bankruptcy.
1980.68 Lender’s request to terminate Loan

Note Guarantee or Contract of Guaran-
tee.

1980.69—1980.79 [Reserved]
1980.80 Appeals.
1980.81 Access to records of lenders.
1980.82 State supplements to this regula-

tion.
1980.83 FmHA or its successor agency under

Public Law 103–354 forms.
1980.84 Replacement of guaranteed loan or

line of credit documents.
1980.85 Exception authority.
1980.86—1980.99 [Reserved]
1980.100 OMB control number.

APPENDICES TO SUBPART A

APPENDIX A—LOAN NOTE GUARANTEE
APPENDIX B—LENDER’S AGREEMENT
APPENDIX C—ASSIGNMENT GUARANTEE

AGREEMENT
APPENDIX D—CONTRACT OF GUARANTEE (LINE

OF CREDIT)
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