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defined in paragraph 3 (b) and (c) under the
following terms and conditions:

(a) The CN label must be reviewed and ap-
proved at the national level by the Food and
Nutrition Service and appropriate USDA or
USDC Federal agency responsible for the in-
spection of the product.

(b) The CN labeled product must be pro-
duced under Federal inspection by USDA or
USDC. The Federal inspection must be per-
formed in accordance with an approved par-
tial or total quality control program or
standards established by the appropriate
Federal inspection service.

(c) The CN label statement must be printed
as an integral part of the product label along
with the product name, ingredient listing,
the inspection shield or mark for the appro-
priate inspection program, the establish-
ment number where appropriate, and the
manufacturer’s or distributor’s name and ad-
dress.

(1) The inspection marking for CN labeled
non-meat, non-poultry, and non-seafood
products with the exception of juice drinks
and juice drink products is established as fol-
lows:

(d) Yields for determining the product’s
contribution toward meal pattern require-
ments must be calculated using the Food
Buying Guide for Child Nutrition Programs
(Program Aid Number 1331).

5. In the event a company uses the CN logo
and CN label statement inappropriately, the
company will be directed to discontinue the
use of the logo and statement and the matter
will be referred to the appropriate agency for
action to be taken against the company.

6. Products that bear a CN label statement
as set forth in paragraph 3(c) carry a war-
ranty. This means that if a food service au-
thority participating in the child nutrition
programs purchases a CN labeled product
and uses it in accordance with the manufac-
turer’s directions, the school or institution
will not have an audit claim filed against it
for the CN labeled product for noncompli-
ance with the meal pattern requirements of
7 CFR 210.10 or 210.10a, whichever is applica-
ble, 220.8 or 220.8a, whichever is applicable,
225.21, and 226.20. If a State or Federal audi-
tor finds that a product that is CN labeled
does not actually meet the meal pattern re-
quirements claimed on the label, the auditor
will report this finding to FNS. FNS will pre-
pare a report of the findings and send it to
the appropriate divisions of FSIS and AMS
of the USDA, National Marine Fisheries
Services of the USDC, Food and Drug Admin-

istration, or the Department of Justice for
action against the company.

Any or all of the following courses of ac-
tion may be taken:

(a) The company’s CN label may be re-
voked for a specific period of time;

(b) The appropriate agency may pursue a
misbranding or mislabeling action against
the company producing the product;

(c) The company’s name will be circulated
to regional FNS offices;

(d) FNS will require the food service pro-
gram involved to notify the State agency of
the labeling violation.

7. FNS is authorized to issue operational
policies, procedures, and instructions for the
CN Labeling Program.

To apply for a CN label and to obtain addi-
tional information on CN label application
procedures write to: CN Labels, U.S. Depart-
ment of Agriculture, Food and Nutrition
Service, Nutrition and Technical Services
Division, 3101 Park Center Drive, Alexandria,
Virginia 22302.

(National School Lunch Act, secs. 9, 13, 17; 42
U.S.C. 1758, 1761, 1766; 7 CFR 210.10, 220.8,
225.21, 226.20)

[49 FR 18457, May 1, 1984; 49 FR 45109, Nov. 15,
1984; 60 FR 31222, June 13, 1995]
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APPENDIX C TO PART 225—CHILD NUTRITION

(CN) LABELING PROGRAM

AUTHORITY: Secs. 9, 13 and 14, National
School Lunch Act, as amended (42 U.S.C.
1758, 1761 and 1762a).

SOURCE: 54 FR 18208, Apr. 27, 1989, unless
otherwise noted.

Subpart A—General
§ 225.1 General purpose and scope.

This part establishes the regulations
under which the Secretary will admin-
ister a Summer Food Service Program.
Section 13 of the Act authorizes the
Secretary to assist States through
grants-in-aid to conduct nonprofit food
service programs for children during
the summer months and at other ap-
proved times. The primary purpose of
the Program is to provide food service
to children from needy areas during pe-
riods when area schools are closed for
vacation.

§ 225.2 Definitions.
Academic-Year NYSP means that por-

tion of the NYSP operating drug
awareness and counseling programs
during the months October through
April, as authorized under Public Law
100–690, the Anti-Drug Abuse Act of
1988.

Act means the National School Lunch
Act, as amended.

Administrative costs means costs in-
curred by a sponsor related to plan-
ning, organizing, and managing a food
service under the Program, and exclud-
ing interest costs and operating costs.

Adult means, for the purposes of the
collection of social security numbers
as a condition of eligibility for Pro-
gram meals, any individual 21 years of
age or older.

Advance payments means financial as-
sistance made available to a sponsor
for its operating costs and/or adminis-

trative costs prior to the end of the
month in which such costs will be in-
curred.

AFDC assistance unit means any indi-
vidual or group of individuals which is
currently certified to receive assist-
ance under the Aid to Families with
Dependent Children Program in a State
where the standard of eligibility for
AFDC benefits does not exceed the in-
come standards for free meals under
the National School Lunch Program (7
CFR part 245).

Areas in which poor economic condi-
tions exist means (a) the local areas
from which a site draws its attendance
in which at least 50 percent of the chil-
dren are eligible for free or reduced
price school meals under the National
School Lunch Program and the School
Breakfast Program, as determined (1)
by information provided from depart-
ments of welfare, education, zoning
commissions, census tracts, and orga-
nizations determined by the State
agency to be migrant organizations, (2)
by the number of free and reduced price
lunches or breakfasts served to chil-
dren attending public and nonprofit
private schools located in the areas of
Program sites, or (3) from other appro-
priate sources, or

(b) An enrollment program in which
at least 50 percent of the enrolled chil-
dren at the site are eligible for free or
reduced price school meals as deter-
mined by approval of applications in
accordance with § 225.15(f) of this part.

Camps means residential summer
camps and nonresidential day camps
which offer a regularly scheduled food
service as part of an organized program
for enrolled children. Nonresidential
camp sites shall offer a continuous
schedule of organized cultural or rec-
reational programs for enrolled chil-
dren between meal services.

Children means (a) persons 18 years of
age and under, and (b) persons over 18
years of age who are determined by a
State educational agency or a local
public educational agency of a State to
be mentally or physically handicapped
and who participate in a public or non-
profit private school program estab-
lished for the mentally or physically
handicapped.

Continuous school calendar means a
situation in which all or part of the
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student body of a school is (a) on a va-
cation for periods of 15 continuous
school days or more during the period
October through April and (b) in at-
tendance at regularly scheduled classes
during most of the period May through
September.

Costs of obtaining food means costs re-
lated to obtaining food for consump-
tion by children. Such costs may in-
clude, in addition to the purchase price
of agricultural commodities and other
food, the cost of processing, distribut-
ing, transporting, storing, or handling
any food purchased for, or donated to,
the Program.

Current income means income, as de-
fined in Section 225.15(f)(2)(iv), received
during the month prior to application
for free meals. If such income does not
accurately reflect the household’s an-
nual income, income shall be based on
the projected annual household in-
come. If the prior year’s income pro-
vides an accurate reflection of the
household’s current annual income, the
prior year may be used as a base for
the projected annual income.

Department means the U.S. Depart-
ment of Agriculture.

Documentation means (a) the comple-
tion of the following information on a
free meal application:

(1) Names of all household members;
(2) Income received by each house-

hold member, identified by source of
income (such as earnings, wages, wel-
fare, pensions, support payments, un-
employment compensation, social se-
curity and other cash income);

(3) The signature of an adult house-
hold member; and

(4) The social security number of the
adult household member who signs the
application, or an indication that the
he/she does not possess a social secu-
rity number; or,

(b) For a child who is a member of a
food stamp household or an AFDC as-
sistance unit, ‘‘documentation’’ means
completion of only the following infor-
mation on a free meal application: (1)
The name(s) and appropriate food
stamp or AFDC case number(s) for the
child(ren); and (2) the signature of an
adult member of the household.

Family means a group of related or
nonrelated individuals who are not
residents of an institution or boarding

house but who are living as one eco-
nomic unit.

Fiscal year means the period begin-
ning October 1 of any calendar year
and ending September 30 of the follow-
ing calendar year.

FNS means the Food and Nutrition
Service of the Department.

FNSRO means the appropriate FNS
Regional Office.

Food service management company
means any commercial enterprise or
nonprofit organization with which a
sponsor may contract for preparing
unitized meals, with or without milk,
for use in the Program, or for manag-
ing a sponsor’s food service operations
in accordance with the limitations set
forth in § 225.15. Food service manage-
ment companies may be: (a) Public
agencies or entities; (b) private, non-
profit organizations; or (c) private, for-
profit companies.

Food stamp household means any indi-
vidual or group of individuals which is
currently certified to receive assist-
ance as a household under the Food
Stamp Program.

Homeless feeding site means a feeding
site whose primary purpose is to pro-
vide shelter and one or more regularly
scheduled meal services per day to
homeless families and which is not a
residential child care institution as de-
fined in paragraph (c), definition of
‘school’, § 210.2 of the National School
Lunch Program regulations.

Household means ‘‘family,’’ as defined
in this section.

Income accruing to the program means
all funds used by a sponsor in its food
service program, including but not lim-
ited to all monies, other than program
payments, received from Federal, State
and local governments, from food sales
to adults, and from any other source
including cash donations or grants. In-
come accruing to the Program will be
deducted from combined operating and
administrative costs.

Income standards means the family-
size and income standards prescribed
annually by the Secretary for deter-
mining eligibility for reduced price
meals under the National School
Lunch Program and the School Break-
fast Program.

Meals means food which is served to
children at a food service site and
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which meets the nutritional require-
ments set out in this part.

Milk means whole milk, lowfat milk,
skim milk, and buttermilk. All milk
must be fluid and pasteurized and must
meet State and local standards for the
appropriate type of milk. Milk served
may be flavored or unflavored. In Alas-
ka, Hawaii, American Samoa, Guam,
Puerto Rico, the Trust Territory of the
Pacific Islands, the Northern Mariana
Islands, and the Virgin Islands of the
United States, if a sufficient supply of
such types of fluid milk cannot be ob-
tained, reconstituted or recombined
milk may be used. All milk should con-
tain Vitamins A and D at the levels
specified by the Food and Drug Admin-
istration and at levels consistent with
State and local standards for such
milk.

Needy children means children from
families whose incomes are equal to or
below the Secretary’s Guidelines for
Determining Eligibility for Reduced
Price School Meals.

NYSP means the National Youth
Sports Program administered by the
National Collegiate Athletic Associa-
tion.

NYSP feeding site means a site which
qualifies for Program participation on
the basis of free meal applications
taken from enrolled children and at
which all of the children receiving Pro-
gram meals are enrolled in the NYSP.

OIG means the Office of the Inspector
General of the Department.

Operating costs means the cost of op-
erating a food service under the Pro-
gram,

(a) Including the (1) cost of obtaining
food, (2) labor directly involved in the
preparation and service of food, (3) cost
of nonfood supplies, (4) rental and use
allowances for equipment and space,
and (5) cost of transporting children in
rural areas to feeding sites in rural
areas, but

(b) Excluding (1) the cost of the pur-
chase of land, acquisition or construc-
tion of buildings, (2) alteration of exist-
ing buildings, (3) interest costs, (4) the
value of in-kind donations, and (5) ad-
ministrative costs.

Private nonprofit means tax exempt
under the Internal Revenue Code of
1986, as amended.

Private nonprofit organization means
an organization (other than private
nonprofit residential camps, school
food authorities, or colleges or univer-
sities participating in the NYSP) which
meets the definition of ‘‘private non-
profit’’ in this section and which:

(a) Serves a total of not more than
2,500 children per day;

(b) Administers the Program at no
more than five sites in any urban area
or 20 sites in any rural area, with not
more than 300 children being served at
any approved meal service at any one
site (or, with a waiver granted by the
State in accordance with
§ 225.6(b)(6)(iii) of this part, not more
than 500 children being served at any
approved meal service at any one site);

(c) Either uses self-preparation facili-
ties to prepare meals or obtains meals
from a public facility (such as a school
district, public hospital, or State uni-
versity) or a school participating in the
National School Lunch Program;

(d) Operates in areas where a school
food authority or the local, municipal,
or county government has not indi-
cated by March 1 of the current year
that such authority or unit of govern-
ment will operate the Program in the
current year (except that, if a school
food authority or local, municipal, or
county government has served that
area in the prior year’s Program, the
private nonprofit organization may
only sponsor the Program in that area
if it receives a waiver from the State
agency in accordance with
§ 225.6(a)(3)(iv)(B));

(e) Exercises full control and author-
ity over the operation of the Program
at all sites under its sponsorship;

(f) Provides ongoing year-round ac-
tivities for children or families;

(g) Demonstrates that it possesses
adequate management and the fiscal
capacity to operate the Program; and

(h) Meets applicable State and local
health, safety, and sanitation stand-
ards.

Program means the Summer Food
Service Program for Children author-
ized by Section 13 of the Act.

Program funds means Federal finan-
cial assistance made available to State
agencies for the purpose of making
Program payments.
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Program payments means financial as-
sistance in the form of start-up pay-
ments, advance payments, or reim-
bursement paid to sponsors for operat-
ing and administrative costs.

Rural means (a) any area in a county
which is not a part of a Metropolitan
Statistical Area or (b) any ‘‘pocket’’
within a Metropolitan Statistical Area
which, at the option of the State agen-
cy and with FNSRO concurrence, is de-
termined to be geographically isolated
from urban areas.

School food authority means the gov-
erning body which is responsible for
the administration of one or more
schools and which has the legal author-
ity to operate a lunch program in those
schools. In addition, for the purpose of
determining the applicability of food
service management company registra-
tion and bid procedure requirements,
‘‘school food authority’’ also means
any college or university which partici-
pates in the Program.

Secretary means the Secretary of Ag-
riculture.

Self-preparation sponsor means a spon-
sor which prepares the meals that will
be served at its site(s) and does not
contract with a food service manage-
ment company for unitized meals, with
or without milk, or for management
services.

Session means a specified period of
time during which an enrolled group of
children attend camp.

Site means a physical location at
which a sponsor provides a food service
for children and at which children con-
sume meals in a supervised setting.

Special account means an account
which a State agency may require a
vended sponsor to establish with the
State agency or with a Federally in-
sured bank. Operating costs payable to
the sponsor by the State agency are de-
posited in the account and disburse-
ment of monies from the account must
be authorized by both the sponsor and
the food service management company.

Sponsor means a public or private
nonprofit school food authority, a pub-
lic or private nonprofit residential
summer camp, a unit of local, munici-
pal, county or State government, a
public or private nonprofit college or
university currently participating in
the NYSP, or a private nonprofit orga-

nization which develops a special sum-
mer or other school vacation program
providing food service similar to that
made available to children during the
school year under the National School
Lunch and School Breakfast Programs
and which is approved to participate in
the Program. In addition, ‘‘sponsor’’
may also mean a public or private non-
profit college or university which par-
ticipates in the NYSP during the
months of October through April and is
approved to participate in the Pro-
gram. Sponsors are referred to in the
Act as ‘‘service institutions’’.

Start-up payments means financial as-
sistance made available to a sponsor
for administrative costs to enable it to
effectively plan a summer food service,
and to establish effective management
procedures for such a service. These
payments shall be deducted from subse-
quent administrative cost payments.

State means any of the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands of the United States, Guam,
American Samoa, the Trust Territory
of the Pacific Islands, and the Northern
Mariana Islands.

State agency means the State edu-
cational agency or an alternate agency
that has been designated by the Gov-
ernor or other appropriate executive or
legislative authority of the State and
which has been approved by the De-
partment to administer the Program
within the State, or, in States where
FNS administers the Program, FNSRO.

Unit of local, municipal, county or
State government means an entity which
is so recognized by the State constitu-
tion or State laws, such as the State
administrative procedures act, tax
laws, or other applicable State laws
which delineate authority for govern-
ment responsibility in the State.

Vended sponsor means a sponsor
which purchases from a food service
management company the unitized
meals, with or without milk, which it
will serve at its site(s), or a sponsor
which purchases management services,
subject to the limitations set forth in
§ 225.15, from a food service manage-
ment company.

Yogurt means commercially prepared
coagulated milk products obtained by
the fermentation of specific bacteria,
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that meet milk fat or milk solid re-
quirements and to which flavoring
foods or ingredients may be added.
These products are covered by the Food
and Drug Administration’s Standard of
Identity for yogurt, lowfat yogurt, and
nonfat yogurt, (21 CFR 131.200), (21 CFR
131.203), (21 CFR 131.206), respectively.

[54 FR 18208, Apr. 27, 1989, as amended at 54
FR 27153, June 28, 1989; 55 FR 13466, Apr. 10,
1990; 61 FR 25553, May 22, 1996]

§ 225.3 Administration.
(a) Responsibility within the Depart-

ment. FNS shall act on behalf of the
Department in the administration of
the Program.

(b) State administered programs. With-
in the State, responsibility for the ad-
ministration of the Program shall be in
the State agency. With the exception
of State agencies having academic-year
NYSP sponsors, each State agency
shall notify the Department by Novem-
ber 1 of the fiscal year regarding its in-
tention to administer the Program.
Those State agencies whose Program
will include academic-year NYSP spon-
sors shall enter into an agreement with
FNS by October 1 which shall cover the
entire fiscal year and shall administer
the Program for all eligible sponsors
within the State during the agreement
period. Each State agency desiring to
take part in the Program shall enter
into a written agreement with FNS for
the administration of the Program in
accordance with the provisions of this
part. The agreement shall cover the op-
eration of the Program during the pe-
riod specified therein and may be ex-
tended by written consent of both par-
ties. The agreement shall contain an
assurance that the State agency will
comply with the Department’s non-
discrimination regulations (7 CFR part
15) issued under title VI of the Civil
Rights Act of 1964, and any Instruc-
tions issued by FNS pursuant to those
regulations, title IX of the Education
Amendments of 1972, and section 504 of
the Rehabilitation Act of 1973. How-
ever, if a State educational agency is
not permitted by law to disburse funds
to any of the nonpublic schools in the
State, the Secretary shall disburse the
funds directly to such schools within
the State for the same purposes and
subject to the same conditions as the

disbursements to public schools within
the State by the State educational
agency.

(c) Regional office administered pro-
grams. The Secretary shall not admin-
ister the Program in the States, except
that if a FNSRO has continuously ad-
ministered the Program in any State
since October 1, 1980, FNS shall con-
tinue to administer the Program in
that State. In States in which FNSRO
administers the Program, it shall have
all of the responsibilities of a State
agency and shall earn State adminis-
trative and Program funds as set forth
in this part. A State in which FNS ad-
ministers the Program may, upon re-
quest to FNS, assume administration
of the Program.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13466, Apr. 10, 1990]

Subpart B—State Agency
Provisions

§ 225.4 Program management and ad-
ministration plan.

(a) Not later than February 15 of
each year, each State agency shall sub-
mit to FNSRO a Program management
and administration plan for that fiscal
year.

(b) Each plan shall be acted on or ap-
proved by March 15 or, if it is submit-
ted late, within 30 calendar days of re-
ceipt of the plan. If the plan initially
submitted is not approved, the State
agency and FNS shall work together to
ensure that changes to the plan, in the
form of amendments, are submitted so
that the plan can be approved within 60
calendar days following the initial sub-
mission of the plan. Upon approval of
the plan, the State agency shall be no-
tified of the level of State administra-
tive funding which it is assured of re-
ceiving under § 225.5(a)(3).

(c) Approval of the Plan by FNS shall
be a prerequisite to the withdrawal of
Program funds by the State from the
Letter of Credit and to the donation by
the Department of any commodities for
use in the State’s Program.

(d) The Plan shall include, at a mini-
mum, the following information:

(1) The State’s administrative budget
for the fiscal year, and the State’s plan
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to comply with any standards pre-
scribed by the Secretary for the use of
these funds;

(2) The State’s plans for use of Pro-
gram funds and funds from within the
State to the maximum extent prac-
ticable to reach needy children, includ-
ing the State’s methods for assessing
need, its plans and schedule for inform-
ing sponsors of the availability of the
Program, and, beginning in Fiscal Year
1991, its plans for making efforts to in-
form private nonprofit organizations of
their potential eligibility for Program
sponsorship;

(3) The State’s best estimate of the
number and character of sponsors and
sites to be approved, the number of
means to be served, the number of chil-
dren who will participate, and a de-
scription of the estimating methods
used by the State. Estimates of partici-
pation by private nonprofit organiza-
tions and their potential impact on the
number of children and meals served
need not be included in the plan until
Fiscal Year 1991;

(4) The State’s schedule for applica-
tion by sponsors;

(5) The actions to be taken to maxi-
mize the use of meals prepared by spon-
sors and to maximize the use of school
food service facilities;

(6) The State’s plans and schedule for
providing technical assistance and
training to eligible sponsors;

(7) The State’s plans for monitoring
and inspecting sponsors, feeding sites,
and food service management compa-
nies and for ensuring that such compa-
nies do not enter into contracts for
more meals than they can provide ef-
fectively and efficiently;

(8) The State’s plan and schedule for
registering food service management
companies;

(9) The State’s plan for timely and ef-
fective action against Program viola-
tors;

(10) The State’s plan for determining
the amounts of Program payments to
sponsors and for disbursing such pay-
ments;

(11) The State’s plan for ensuring the
fiscal integrity of sponsors not subject
to auditing requirements prescribed by
the Secretary;

(12) The State’s procedure for grant-
ing a hearing and prompt determina-

tion to any sponsors wishing to appeal
a State ruling, as specified in § 225.13;

(13) Beginning January 1, 1990, the
State’s plan for ensuring compliance
with the food service management
company procurement monitoring re-
quirements set forth at § 225.6(h); and

(14) Beginning January 1, 1990, an es-
timate of the State’s need, if any, for
monies available to pay for the cost of
conducting health inspections and
meal quality tests.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13466, Apr. 10, 1990]

§ 225.5 Payments to State agencies and
use of Program funds.

(a) State administrative funds. (1) Ad-
ministrative funding formula. For each
fiscal year, FNS shall pay to each
State agency for administrative ex-
penses incurred in the Program an
amount equal to

(i) 20 percent of the first $50,000 in
Program funds properly payable to the
State in the preceding fiscal year;

(ii) 10 percent of the next $100,000 in
Program funds properly payable to the
State in the preceding fiscal year;

(iii) 5 percent of the next $250,000 in
Program funds properly payable to the
State in the preceding fiscal year; and

(iv) 21⁄2 percent of any remaining Pro-
gram funds properly payable to the
State in the preceding fiscal year,
Provided, however, That FNS may make
appropriate adjustments in the level of
State administrative funds to reflect
changes in Program size from the pre-
ceding fiscal year as evidenced by in-
formation submitted in the State Pro-
gram management and administration
plan and any other information avail-
able to FNS. If a State agency fails to
submit timely and accurate reports
under § 225.8(c) of this part, State ad-
ministrative funds payable under this
paragraph shall be subject to sanction.
For such failure, FNS may recover,
withhold, or cancel payment of up to
one hundred percent of the funds pay-
able to the State agency under this
paragraph during the fiscal year.

(2) Use of State administrative funds.
State administrative funds paid to any
State shall be used by State agencies
to employ personnel, including travel
and related expenses, and to supervise
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and give technical assistance to spon-
sors in their initiation, expansion, and
conduct of any food service for which
Program funds are made available.
State agencies may also use adminis-
trative funds for such other adminis-
trative expenses as are set forth in
their approved Program management
and administration plan.

(3) Funding assurance. At the time
FNS approves the State’s management
and administration plan, the State
shall be assured of receiving State ad-
ministrative funding equal to the less-
er of the following amounts: 80 percent
of the amount obtained by applying the
formula set forth in paragraph (a)(1) of
this section to the total amount of
Program payments made within the
State during the prior fiscal year; or,
80 percent of the amount obtained by
applying the formula set forth in para-
graph (a)(1) to the amount of Program
funds estimated to be needed in the
management and administration plan.
The State agency shall be assured that
it will receive no less than this level
unless FNS determines that the State
agency has failed or is failing to meet
its responsibilities under this part.

(4) Limitation. In no event may the
total payment for State administrative
costs in any fiscal year exceed the
total amount of expenditures incurred
by the State agency in administering
the Program.

(b) State administrative funds Letter of
Credit. (1) At the beginning of each fis-
cal year, FNS shall make available to
each participating State agency by
Letter of Credit an initial allocation of
State administrative funds for use in
that fiscal year. This allocation shall
not exceed one-third of the administra-
tive funds provided to the State in the
preceding fiscal year. For State agen-
cies which did not receive any Program
funds during the preceding fiscal year,
the amount to be made available shall
be determined by FNS.

(2) Additional State administrative
funds shall be made available upon the
receipt and approval by FNS of the
State’s Program management and ad-
ministration plan. The amount of such
funds, plus the initial allocation, shall
not exceed 80 percent of the State ad-
ministrative funds determined by the
formula set forth in paragraph (a)(1) of

this section and based on the estimates
set forth in the approved Program
management and administration plan.

(3) Any remaining State administra-
tive funds shall be paid to each State
agency as soon as practicable after the
conduct of the funding assessment de-
scribed in paragraph (c) of this section.
However, regardless of whether such
assessment is made, the remaining ad-
ministrative funds shall be paid no
later than September 1. The remaining
administrative payment shall be in an
amount equal to that determined to be
needed during the funding evaluation
or, if such evaluation is not conducted,
the amount owed the State in accord-
ance with paragraph (a)(1) of this sec-
tion, less the amounts paid under para-
graphs (b) (1) and (2) of this section.

(c) Administrative funding evaluation.
FNSRO shall conduct data on the need
for Program and State administrative
funding within any State agency if the
funding needs estimated in a State’s
management and administration plan
are no longer accurate. Based on this
data, FNS may make adjustments in
the level of State administrative fund-
ing paid or payable to the State agency
under paragraph (b) of this section to
reflect changes in the size of the
State’s Program as compared to that
estimated in its management and ad-
ministration plan. The data shall be
based on approved Program participa-
tion levels and shall be collected dur-
ing the period of Program operations.
As soon as possible following this data
collection, payment of any additional
administrative funds owed shall be
made to the State agency. The pay-
ment may reflect adjustments made to
the level of State administrative fund-
ing based on the information collected
during the funding assessment. How-
ever, FNS shall not decrease the
amount of a State’s administrative
funds as a result of this assessment un-
less the State failed to make reason-
able efforts to administer the Program
as proposed in its management and ad-
ministration plan or the State incurred
unnecessary expenses.

(d) Letter of Credit for Program pay-
ments. (1) Not later than April 15 of
each fiscal year, FNS shall make avail-
able to each participating State in a
Letter of Credit an amount equal to 65
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percent of the preceding fiscal year’s
Program payments for operating costs
plus 65 percent of the preceding fiscal
year’s Program payments for adminis-
trative costs in the State. This amount
may be adjusted to reflect changes in
reimbursement rates made pursuant to
§ 225.9(d)(8). However, the State shall
not withdraw funds from this Letter of
Credit until its Program management
and administration plan is approved by
FNS.

(2) Based on the State agency’s ap-
proved management and administra-
tion plan, FNS shall, if necessary, ad-
just the State’s Letter of Credit to en-
sure that 65 percent of estimated cur-
rent year Program operating and ad-
ministrative funding needs is available.
Such adjustment shall be made no
later than May 15, or within 90 days of
FNS receipt of the State agency’s man-
agement and administration plan,
whichever date is later.

(3) Subsequent to the adjustment
provided for in paragraph (d)(2) of this
section, FNS will, if necessary, make
one additional adjustment to ensure
that the State agency’s Letter of Cred-
it contains at least 65 percent of the
Program operating and administrative
funds needed during the current fiscal
year. Such adjustment may be based on
the administrative funding assessment
provided for in paragraph (c) of this
section, if one is conducted, or on any
additional information which dem-
onstrates that the funds available in
the Letter of Credit do not equal at
least 65 percent of current year Pro-
gram needs. In no case will such ad-
justments be made later than Septem-
ber 1. Funds made available in the Let-
ter of Credit shall be used by the State
agency to make Program payments to
sponsors.

(4) The Letter of Credit shall include
sufficient funds to enable the State
agency to make advance payments to
sponsors serving areas in which schools
operate under a continuous school cal-
endar. These funds shall be made avail-
able no later than the first day of the
month prior to the month during which
the food service will be conducted.

(5) FNS shall make available any re-
maining Program funds due within 45
days of the receipt of valid claims for
reimbursement from sponsors by the

State agency. However, no payment
shall be made for claims submitted
later than 60 days after the month cov-
ered by the claim unless an exception
is granted by FNS.

(6) Each State agency shall release to
FNS any Program funds which it deter-
mines are unobligated as of September
30 of each fiscal year. Release of funds
by the State agency shall be made as
soon as practicable, but in no event
later than 30 calendar days following
demand by FNS, and shall be accom-
plished by an adjustment in the State
agency’s Letter of Credit.

(e) Adjustment to Letter of Credit. Prior
to May 15 of each fiscal year, FNS shall
make any adjustments necessary in
each State’s Letter of Credit to reflect
actual expenditures in the preceding
fiscal year’s Program.

(f) Health inspection funds. If the
State agency’s approved management
and administration plan estimates a
need for health inspection funding,
FNS shall make available by letter of
credit an amount up to one percent of
Program funds estimated to be needed
in the management and administration
plan. Such amount may be adjusted,
based on the administrative funding as-
sessment provided for in paragraph (c)
of this section, if such assessment is
conducted. Health inspection funds
shall be used solely to enable State or
local health departments or other gov-
ernmental agencies charged with
health inspection functions to carry
out health inspections and meal qual-
ity tests, provided that if these agen-
cies cannot perform such inspections or
tests, the State agency may use the
funds to contract with an independent
agency to conduct the inspection or
meal quality tests. Funds so provided
but not expended or obligated shall be
returned to the Department by Sep-
tember 30 of the same fiscal year.

§ 225.6 State agency responsibilities.

(a) General responsibilities. (1) The
State agency shall provide sufficient
qualified consultative, technical, and
managerial personnel to administer the
Program, monitor performance, and
measure progress in achieving Program
goals. The State agency shall assign
Program responsibilities to personnel
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to ensure that all applicable require-
ments under this part are met.

(2) By February 1 of each fiscal year,
each State agency shall announce the
purpose, eligibility criteria, and avail-
ability of the Program throughout the
State, through appropriate means of
communication. As part of this effort,
each State agency shall identify rural
areas, Indian tribal territories, and
areas with a concentration of migrant
farm workers which qualify for the
Program and actively seek eligible ap-
plicant sponsors to serve such areas.
State agencies shall identify priority
outreach areas in accordance with FNA
guidance and target outreach efforts in
these areas.

(3) Each State agency shall take the
following steps to determine the eligi-
bility of private nonprofit organiza-
tions to apply to sponsor the Program
in particular areas:

(i) By February 1 each year, compile
a list of potentially eligible sponsors
(except potential sponsors which are
private nonprofit organizations, dis-
cussed in paragraph (a)(3)(iii) of this
section) which have not previously par-
ticipated in the Program and contact
them. These potential sponsors shall be
encouraged to use their own facilities
or the facilities of public or nonprofit
private schools for the preparation, de-
livery, and service of meals under the
Program.

(ii) By February 1 each year, when
contacting the previous year’s school
food authority and governmental spon-
sors as required by paragraph (a)(3)(i)
of this section, ask them to indicate in
writing, no later than March 1, their
interest in again serving as Program
sponsors, in providing Program meals
at the same sites which they served in
the prior year, and in providing Pro-
gram meals in new areas which they
did not serve in the previous year. In
addition, such entities shall be asked
to list those sites or areas which they
served in the prior year but do not in-
tend to serve in the current year’s Pro-
gram. For each new area which these
entities propose to serve, the school
food authority or governmental spon-
sor shall describe the area’s geographi-
cal boundaries and, whenever possible,
the location and estimated dates of op-
eration and daily attendance of each

proposed new site. If such entities indi-
cate their intention not to provide Pro-
gram service at a site or in an area in
which they sponsored the Program in
the previous year, the State agency
shall consult with the school food au-
thority or unit of government to deter-
mine their reasons for discontinuing
service at that site, and such reasons
shall be accurately documented by the
State agency;

(iii) Analyze the information col-
lected as a result of the efforts de-
scribed in paragraphs (a)(3)(i) and
(a)(3)(ii) of this section and identify
areas which apparently will be
unserved in the current year’s Pro-
gram. After identifying potentially
unserved areas, the State agency shall
compile a list of potentially eligible
private nonprofit organizations and
contact them to ask that they provide,
no later than April 25, a written indica-
tion of their interest in serving as Pro-
gram sponsors, the geographical area(s)
they propose to serve, and the approxi-
mate number of sites which they pro-
pose to serve. For each area which they
propose to serve, the private nonprofit
organization shall describe the area’s
geographical boundaries and, whenever
possible, the location and estimated
dates of operation and daily attendance
of each proposed site. Private nonprofit
organizations shall be advised that
they are required to use their own fa-
cilities for meal preparation or to ob-
tain meals from a public facility or a
school participating in the National
School Lunch Program; and

(iv) Analyze the information col-
lected as a result of the efforts de-
scribed in paragraphs (a)(3)(i)–(a)(3)(iii)
of this section and, no later than May
1, notify private nonprofit organiza-
tions responding to the solicitation of
interest described in paragraph
(a)(3)(iii) of this section, of any sites
which they would not be allowed to in-
clude in their formal application for
Program sponsorships. This analysis
shall be based upon:

(A) The State agency’s application of
the priority system described in para-
graph (b)(5) of this section; and

(B) The ineligibility of private non-
profit organizations to sponsor the
Program in an area where a school food
authority or governmental sponsor had
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provided Program meal service during
the previous 12 months. Such ineligibil-
ity may be waived by the State agency
only if it is convinced (based on the
contact described in paragraph (a)(3)(ii)
of this section or, if the former sponsor
did not respond, direct contact with
the school food authority or govern-
mental sponsor) that the school food
authority or governmental sponsor
would not have a particular area re-
gardless of the potential availability of
a private nonprofit organization to
sponsor the Program in that area.

(4) Each State agency shall require
applicant sponsors submitting Program
application site information sheets,
Program agreements, or a request for
advance payments, and sponsors sub-
mitting claims for reimbursement to
certify that the information submitted
on these forms is true and correct and
that the sponsor is aware that delib-
erate misrepresentation or withholding
of information may result in prosecu-
tion under applicable State and Fed-
eral statutes.

(5) In addition to the warnings speci-
fied in paragraph (a)(4) of this section,
applications and pre-application mate-
rials distributed to private nonprofit
organizations shall include, in bold let-
tering:

(i) The following criminal penalties
and provisions established in section
13(o) of the National School Lunch Act
(42 U.S.C. 1761(o)):

(A) Whoever, in connection with any
application, procurement, record-
keeping entry, claim for reimburse-
ment, or other document or statement
made in connection with the Program,
knowingly and willfully falsifies, con-
ceals, or covers up by any trick,
scheme, or device a material fact, or
makes any false, fictitious, or fraudu-
lent statements or representations, or
makes or uses any false writing or doc-
ument knowing the same to contain
any false, fictitious, or fraudulent
statement or entry, or whoever, in con-
nection with the Program, knowingly
makes an opportunity for any person
to defraud the United States, or does or
omits to do any act with intent to en-
able any person to defraud the United
States, shall be fined not more than
$10,000 or imprisoned not more than
five years, or both.

(B) Whoever being a partner, officer,
director, or managing agent connected
in any capacity with any partnership,
association, corporation, business, or
organization, either public or private,
that receives benefits under the Pro-
gram, knowingly or willfully embez-
zles, misapplies, steals, or obtains by
fraud, false statement, or forgery, any
benefits provided by this Program, or
any money, funds, assets, or property
derived from benefits provided by this
Program, shall be fined not more than
$10,000 or imprisoned for not more than
five years, or both (but, if the benefits,
money, funds, assets, or property in-
volved is not over $200, then the pen-
alty shall be a fine of not more than
$1,000 or imprisonment for not more
than one year, or both).

(C) If two or more persons conspire or
collude to accomplish any act de-
scribed in paragraphs (a)(5)(i) (A) and
(B) of this section, and one or more of
such persons do any act to effect the
object of the conspiracy or collusion,
each shall be fined not more than
$10,000 or imprisoned for not more than
five years, or both.

(ii) The procedures for termination
from Program participation of any site
or sponsor which is determined to be
seriously deficient in its administra-
tion of the Program. In addition, the
application shall also state that ap-
peals of sponsor or site terminations
shall follow procedures mandated by
the State agency and shall also meet
the minimum requirements of 7 CFR
225.13.

(b) Approval of sponsor applications. (1)
Each State agency shall inform all of
the previous year’s sponsors which
meet current eligibility requirements
and all other potential sponsors of the
deadline date for submitting a written
application for participation in the
Program. The State agency shall re-
quire that all applicant sponsors sub-
mit written applications for Program
participation to the State agency by
June 15 or, in the case of sponsors ap-
plying to administer the Program at
academic-year NYSP sites when they
did not participate in the previous
summer’s Program, by September 15.
However, the State agency may estab-
lish an earlier deadline date for the
Program application submission.
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(2) Each State agency shall inform
potential sponsors of the procedure for
applying for advance operating and ad-
ministrative costs payments as pro-
vided for in § 225.9(c). Where applicable,
each State agency shall inform spon-
sors of the procedure for applying for
start-up payments provided for in
§ 225.9(a).

(3) Within 30 days of receiving a com-
plete and correct application, the State
agency shall notify the applicant of its
approval or disapproval. If an incom-
plete application is received, the State
agency shall so notify the applicant
within 15 days and shall provide tech-
nical assistance for the purpose of com-
pleting the application. Any dis-
approved applicant shall be notified of
its right to appeal under § 225.13.

(4) The State agency shall determine
the eligibility of applicant sponsors ap-
plying for participation in the Program
in accordance with the applicant spon-
sor eligibility criteria outlined in
§ 225.14. However, State agencies may
approve the application of an otherwise
eligible applicant which does not pro-
vide a year-round service to the com-
munity which it proposes to serve
under the Program only if it meets one
or more of the following criteria: (i) It
is a residential camp; (ii) it proposes to
provide a food service for the children
of migrant workers; (iii) a failure to do
so would deny the Program to an area
in which poor economic conditions
exist; or (iv) a significant number of
needy children will not otherwise have
reasonable access to the Program.

(5) The State agency shall use the
following order of priority in approving
applicants to operate sites which pro-
pose to serve the same area or the
same enrolled children:

(i) Applicants which are public or
nonprofit private school food authori-
ties and other applicants which have
demonstrated successful Program per-
formance in a prior year;

(ii) Applicants which propose to pre-
pare meals at their own facilities or
which operate only one site;

(iii) Applicants which propose to uti-
lize local school food service facilities
for the preparation of meals;

(iv) Other applicants which have
demonstrated ability for successful
Program operations;

(v) Applicants which plan to inte-
grate the Program with Federal, State,
or local employment or training pro-
grams; and

(vi) Applicants which are private
nonprofit organizations.

(6)(i) With the exception of private
nonprofit organizations, the State
agency shall not approve any applicant
sponsor to operate more than 200 sites
or to serve an average daily attendance
of more than 50,000 children unless the
applicant can demonstrate to the satis-
faction of the State agency that it has
the capability of managing a program
of that size.

(ii) State agencies shall approve no
applicant private nonprofit organiza-
tion to administer more than 5 urban
or 20 rural sites or to serve more than
2,500 children per day. In addition, no
private nonprofit organization shall be
approved to serve any site with an an-
ticipated attendance of more than 300
children at any approved meal service
at any one site. However, private non-
profit organizations may apply for a
waiver of the limit on the number of
children served at a site in accordance
with paragraph (b)(6)(iii) of this sec-
tion. In instances where the private
nonprofit organization is approved to
administer both rural and urban sites,
it may serve a maximum of 20 sites, of
which no more than 5 many be urban.

(iii) No applicant private nonprofit
organization may apply for a waiver of
the limits on the number of urban,
rural, or total sites, or the total num-
ber of children served at each approved
meal service at such sites, which are
set forth in paragraph (b)(6)(ii) of this
section. Such applicant private non-
profit organization may, however,
apply for a waiver of the 300-child per
site limit set forth at paragraph
(b)(6)(ii) of this section. Such waiver
application shall demonstrate to the
satisfaction of the State agency,
through the use of school food service,
census tract, or other data, that more
than 300 children are likely to be
served at an approved meal service at a
given site and that the sponsor is fully
capable of managing a site of this size.
In addition, State agencies shall grant
such waivers only if they are satisfied
that no other sponsor is capable of
serving the children in excess of 300
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which the applicant sponsor proposes
to serve at a particular meal service
and site. In no case may a State agency
approve an applicant private nonprofit
organization to serve more than 500
children at any approved meal service
at any one site.

(7) The State agency shall review
each applicant’s administrative budget
as a part of the application approval
process in order to assess the appli-
cant’s ability to operate in compliance
with these regulations within its pro-
jected reimbursement. In approving
the applicant’s administrative budget,
the State agency shall take into con-
sideration the number of sites and chil-
dren to be served, as well as any other
relevant factors. A sponsor’s adminis-
trative budget shall be subject to re-
view for adjustments by the State
agency if the sponsor’s level of site par-
ticipation or the number of meals
served to children changes signifi-
cantly.

(8) Applicants which qualify as camps
shall be approved for reimbursement
only for meals served free to enrolled
children who meet the Program’s eligi-
bility standards.

(9) The State agency shall not ap-
prove the application of any applicant
sponsor identifiable through its organi-
zation or principals as a sponsor which
has been determined to be seriously de-
ficient as described in § 225.11(c). How-
ever, the State agency may approve
the application of a sponsor which has
been disapproved or terminated in
prior years in accordance with this
paragraph if the applicant dem-
onstrates to the satisfaction of the
State agency that it has taken appro-
priate corrective actions to prevent re-
currence of the deficiencies.

(10) If the sponsor’s application to
participate is denied, the official mak-
ing the determination of denial must
notify the applicant sponsor in writing
stating all of the grounds on which the
State agency based the denial. Pending
the outcome of a review of a denial, the
State agency shall proceed to approve
other applicants in accordance with its
responsibilities under paragraph (b)(5)
of this section, without regard to the
application under review.

(11) The State agency shall not ap-
prove the application of any applicant

sponsor which submits fraudulent in-
formation or documentation when ap-
plying for Program participation or
which knowingly withholds informa-
tion that may lead to the disapproval
of its application. Complete informa-
tion regarding such disapproval of an
applicant shall be submitted by the
State agency through FNSRO to OIG.

(c) Content of sponsor application. (1)
The applicant shall submit a written
application to the State agency for
participation in the Program as a spon-
sor. The State agency may use the ap-
plication form developed by FNS or it
may develop an application form for
use in the Program. Application shall
be made on a timely basis in accord-
ance with the deadline date established
under § 225.6(b)(1).

(2) At a minimum, the application
shall include:

(i) A site information sheet, as devel-
oped by the State agency, for each site
where a food service operation is pro-
posed. The site information sheet shall
demonstrate or describe the following:

(A) An organized and supervised sys-
tem for serving meals to attending
children;

(B) The estimated number and types
of meals to be served and the times of
service;

(C) Arrangements, within standards
prescribed by the State or local health
authorities, for delivery and holding of
meals until time of service, and ar-
rangements for storing and refrigerat-
ing any leftover meals until the next
day;

(D) Arrangements for food service
during periods of inclement weather;

(E) Access to a means of communica-
tion for making necessary adjustments
in the number of meals delivered in ac-
cordance with the number of children
attending daily at each site;

(F) The geographic area to be served
by the site;

(G) The percentage of children in the
area to be served by the site who meet
the Program’s income standards; and

(H) Whether the site is rural, as de-
fined in § 225.2, or non-rural, and wheth-
er the site’s food service will be self-
prepared or vended.

(ii) Along with its site information
sheet for a site that is not a camp or a
homeless feeding site, documentation
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supporting the eligibility of each site
as serving an area in which poor eco-
nomic conditions exist.

(A) For those sites at which appli-
cants will serve children of migrant
workers, the documentation require-
ment may be met by providing the
State agency with data from an organi-
zation determined by the State agency
to be a migrant organization which
supports the eligibility of those chil-
dren as a group.

(B) When a sponsor proposes to serve
a site which it served in the previous
year, documentation from the previous
year may be used to support the eligi-
bility of the site. For such sites, appli-
cants shall only be required to obtain
new documentation every other year.

(iii) Along with its site information
sheet for a site which is a camp, docu-
mentation showing the number of chil-
dren enrolled in each session who meet
the Program’s income standards. If
such documentation is not available at
the time of application, it shall be sub-
mitted as soon as possible thereafter
and in no case later than the filing of
the camp’s claim for reimbursement
for each session.

(iv) Along with its site information
sheet for a homeless feeding site, infor-
mation sufficient to demonstrate that
the site is not a residential child care
institution as defined in paragraph (c),
definition of ‘school’, § 210.2 of the Na-
tional School Lunch Program regula-
tions, and that the site’s primary pur-
pose is to provide shelter and one or
more meal services per day to homeless
families. In addition, if cash payments,
food stamps, or any in-kind service are
required of any meal recipient at such
site, sponsors shall describe the meth-
od(s) used to ensure that no such pay-
ments or services are received for any
Program meal served to children.

(v) Along with its site information
sheet for NYSP sites, sponsors shall
certify: That all of the children who
will receive Program meals are en-
rolled participants in the NYSP; that
no child participating in the NYSP
during both the summer months and
the academic year shall be required to
submit more than one application to
participate in the summer and aca-
demic-year phases of the Program; and
that such applications shall be valid

for a period commencing no earlier
than May 1 and ending no later than
April 30 of the following fiscal year.

(vi) Information in sufficient detail
to enable the State agency to deter-
mine whether the applicant meets the
criteria for participation in the Pro-
gram as set forth in § 225.14; the extent
of Program payments needed, including
a request for advance payments and
start-up payments, if applicable; and a
staffing and monitoring plan.

(vii) A complete administrative and
operating budget for State agency re-
view and approval. The administrative
budget shall contain the projected ad-
ministrative expenses which a sponsor
expects to incur during the operation
of the Program, and shall include infor-
mation in sufficient detail to enable
the State agency to assess the spon-
sor’s ability to operate the Program
within its estimated reimbursement. A
sponsor’s approved administrative
budget shall be subject to subsequent
review by the State agency for adjust-
ments in projected administrative
costs.

(viii) A plan for and a synopsis of its
invitation to bid for food service, if an
invitation to bid is required under
§ 225.15(g).

(ix) A free meal policy statement, as
described in paragraph (c)(3) of this
section.

(x) For each applicant which seeks
approval under § 225.14(b)(3) as a unit of
local, municipal, county or State gov-
ernment, or under § 225.14(b)(5) as a pri-
vate nonprofit organization, certifi-
cation that it will directly operate the
Program in accordance with
§ 225.14(d)(4).

(3) Each applicant shall submit a
statement of its policy for serving free
meals at all sites under its jurisdiction.

(i) The policy statement shall consist
of an assurance to the State agency
that all children are served the same
meals at no separate charge and that
there is no discrimination in the course
of the food service.

(ii) In addition, the policy statement
for camps that charge separately for
meals shall include the following:

(A) A statement that the eligibility
standards conform to the Secretary’s
family size and income standards for
reduced price school meals;
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(B) A description of the method or
methods to be used in accepting appli-
cations from families for Program
meals. Such methods shall ensure that
households are permitted to apply on
behalf of children who are members of
food stamp households or AFDC assist-
ance units using the categorical eligi-
bility procedures described in § 225.15(f);

(C) A description of the method used
by camps for collecting payments from
children who pay the full price of the
meal while preventing the overt identi-
fication of children receiving a free
meal;

(D) An assurance that the camp will
establish a hearing procedure for fami-
lies wishing to appeal a denial of an ap-
plication for free meals. Such hearing
procedures shall meet the requirements
set forth in paragraph (c)(4) of this sec-
tion;

(E) An assurance that, if a family re-
quests a hearing, the child shall con-
tinue to receive free meals until a deci-
sion is rendered; and

(F) An assurance that there will be
no overt identification of free meal re-
cipients and no discrimination against
any child on the basis of race, color,
national origin, sex, age, or handicap.

(4) Each applicant that is a camp
shall submit with its application a
copy of its hearing procedures. At a
minimum, these procedures shall pro-
vide:

(i) That a simple, publicly announced
method will be used for a family to
make an oral or written request for a
hearing;

(ii) That the family will have the op-
portunity to be assisted or represented
by an attorney or other person;

(iii) That the family will have an op-
portunity to examine the documents
and records supporting the decision
being appealed both before and during
the hearing;

(iv) That the hearing will be reason-
ably prompt and convenient for the
family;

(v) That adequate notice will be
given to the family of the time and
place of the hearing;

(vi) That the family will have an op-
portunity to present oral or documen-
tary evidence and arguments support-
ing its position;

(vii) That the family will have an op-
portunity to question or refute any tes-
timony or other evidence and to con-
front and cross-examine any adverse
witnesses;

(viii) That the hearing shall be con-
ducted and the decision made by a
hearing official who did not participate
in the action being appealed;

(ix) That the decision shall be based
on the oral and documentary evidence
presented at the hearing and made a
part of the record;

(x) That the family and any des-
ignated representative shall be notified
in writing of the decision;

(xi) That a written record shall be
prepared for each hearing which in-
cludes the action being appealed, any
documentary evidence and a summary
of oral testimony presented at the
hearing, the decision and the reasons
for the decision, and a copy of the no-
tice sent to the family; and

(xii) That the written record shall be
maintained for a period of three years
following the conclusion of the hear-
ing, during which it shall be available
for examination by the family or its
representatives at any reasonable time
and place.

(d) Approval of sites. (1) When evaluat-
ing a proposed food service site, the
State agency shall ensure that:

(i) If not a camp, or a homeless feed-
ing site, the proposed site serves an
area in which poor economic conditions
exist, as defined by § 225.2;

(ii) The area which the site proposes
to serve is not or will not be served in
whole or in part by another site, unless
it can be demonstrated to the satisfac-
tion of the State agency that each site
will serve children not served by any
other site in the same area for the
same meal; and

(iii) The site is approved to serve no
more than the number of children for
which its facilities are adequate.

(2) When approving the application of
a site which will serve meals prepared
by a food service management com-
pany, the State agency shall establish
for each meal service an approved level
for the maximum number of children’s
meals which may be served under the
Program. These approved levels shall
be established in accordance with the
following provisions:
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(i) The initial maximum approved
level shall be based upon the historical
record of attendance at the site if such
a record has been established in prior
years and the State agency determines
that it is accurate. The State agency
shall develop a procedure for establish-
ing initial maximum approved levels
for sites when no accurate record from
prior years is available.

(ii) The maximum approved level
shall be adjusted, if warranted, based
upon information collected during site
reviews. If attendance at the site on
the day of the review is significantly
below the site’s approved level, the
State agency should consider making a
downward adjustment in the approved
level with the objective of providing
only one meal per child.

(iii) The sponsor may seek an upward
adjustment in the approved level for its
sites by requesting a site review or by
providing the State agency with evi-
dence that attendance exceeds the
sites’ approved levels.

(iv) Whenever the State agency es-
tablishes or adjusts approved levels of
meal service for a site, it shall docu-
ment the action in its files, and it shall
provide the sponsor with immediate
written confirmation of the approved
level.

(v) Upon approval of its application
or any adjustment to its maximum ap-
proved levels, the sponsor shall inform
the food service management company
with which it contracts of the approved
level for each meal service at each site
served by the food service management
company. This notification of any ad-
justments in approved levels shall take
place within the time frames set forth
in the contract for adjusting meal or-
ders. Whenever the sponsor notifies the
food service management company of
the approved levels or any adjustments
to these levels for any of its sites, the
sponsor shall clearly inform the food
service management company that an
approved level of meal service rep-
resents the maximum number of meals
which may be served at a site and is
not a standing order for a specific num-
ber of meals at that site. When the
number of children attending is below
the site’s approved level, the sponsor
shall adjust meal orders with the objec-

tive of serving only one meal per child
as required under § 225.15(b)(3).

(e) State-Sponsor Agreement. Sponsors
approved for participation in the Pro-
gram shall enter into written agree-
ments with the State agency. The
agreements shall provide that the
sponsor shall:

(1) Operate a nonprofit food service
during any period from May through
September for children on school vaca-
tion; or, at any time of the year, in the
case of sponsors administering the Pro-
gram under a continuous school cal-
endar system; or during the period
from October through April under the
academic-year NYSP. Sponsors partici-
pating in both the summer and aca-
demic-year phases of the NYSP shall be
required to enter into one agreement
with the State agency which shall be
valid for a 12-month period commenc-
ing no earlier than May 1 and ending
no later than April 30 of the following
fiscal year;

(2) Serve meals which meet the re-
quirements and provisions set forth in
§ 225.16 during times designated as meal
service periods by the sponsor, and
serve the same meals to all children;

(3) Serve meals without cost to all
children, except that camps may
charge for meals served to children
who are not served meals under the
Program;

(4) Issue a free meal policy statement
in accordance with § 225.6(c);

(5) Meet the training requirement for
its administrative and site personnel,
as required under § 225.15(d)(1);

(6) Claim reimbursement only for the
type or types of meals specified in the
agreement and served without charge
to children at approved sites during the
approved meal service period, except
that camps shall claim reimbursement
only for the type or types of meals
specified in the agreement and served
without charge to children who meet
the Program’s income standards. The
agreement shall specify the approved
levels of meal service for the sponsor’s
sites if such levels are required under
§ 225.6(d)(2). No permanent changes may
be made in the serving time of any
meal unless the changes are approved
by the State agency;
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(7) Submit claims for reimbursement
in accordance with procedures estab-
lished by the State agency, and those
stated in § 225.9;

(8) In the storage, preparation and
service of food, maintain proper sanita-
tion and health standards in conform-
ance with all applicable State and local
laws and regulations;

(9) Accept and use, in quantities that
may be efficiently utilized in the Pro-
gram, such foods as may be offered as
a donation by the Department;

(10) Have access to facilities nec-
essary for storing, preparing, and serv-
ing food;

(11) Maintain a financial manage-
ment system as prescribed by the State
agency;

(12) Maintain on file documentation
of site visits and reviews in accordance
with § 225.15(d) (2) and (3);

(13) Upon request, make all accounts
and records pertaining to the Program
available to State, Federal, or other
authorized officials for audit or admin-
istrative review, at a reasonable time
and place. The records shall be retained
for a period of 3 years after the end of
the fiscal year to which they pertain,
unless audit or investigative findings
have not been resolved, in which case
the records shall be retained until all
issues raised by the audit or investiga-
tion have been resolved;

(14) Maintain children on site while
meals are consumed; and

(15) Retain final financial and admin-
istrative responsibility for its program.

(f) Special Account. In addition, the
State agency may require any vended
sponsor to enter into a special account
agreement with the State agency. The
special account agreement shall stipu-
late that the sponsor shall establish a
special account with a State agency or
Federally insured bank for operating
costs payable to the sponsor by the
State. The agreement shall also stipu-
late that any disbursement of monies
from the account must be authorized
by both the sponsor and the food serv-
ice management company. The special
account agreement may contain such
other terms, agreed to by both the
sponsor and the food service manage-
ment company, which are consistent
with the terms of the contract between
the sponsor and the food service man-

agement company. A copy of the spe-
cial account agreement shall be sub-
mitted to the State agency and an-
other copy maintained on file by the
sponsor. Any charges made by the bank
for the account described in this sec-
tion shall be considered an allowable
sponsor administrative cost.

(g) Food service management company
registration. (1) With the exception of
the exemptions described in paragraph
(g)(9) of this section, each food service
management company shall register
with the State by March 15 of each fis-
cal year. A State agency shall consider
a food service management company’s
application for registration submitted
after March 15 of the current year only
if the State agency determines and
documents that failing to consider the
company’s application could poten-
tially result in a significant number of
needy children not having reasonable
access to the Program.

(2) By February 1, each State agency
shall notify each food service manage-
ment company which participated in
the State’s Program during the pre-
vious two years that it must register
with the State agency. This notifica-
tion shall include, at a minimum:

(i) A statement that registration
with the State agency is a prerequisite
to participation in the Program;

(ii) A list of the items which must be
submitted with the application for reg-
istration as set forth in paragraph
(g)(4) of this section;

(iii) A complete description of the
criteria developed by the State agency
for determining registrant eligibility;
and

(iv) Any other information necessary
to apply for registration.

In addition, each State agency shall by
February 1 issue a public announce-
ment of the registration requirement,
including all the information necessary
to apply for registration.

(3) Each State agency shall require
food service management companies
submitting applications for registra-
tion to certify that the information
submitted is true and correct and that
the food service management company
is aware that misrepresentation may
result in prosecution under applicable
State and Federal statutes.
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(4) At a minimum registration shall
require:

(i) Submission of the food service
management company’s name and
mailing address and any other names
under which the company has operated
during the past two years;

(ii) A certification that the food serv-
ice management company meets appli-
cable State and local health, safety,
and sanitation standards;

(iii) Disclosure of present company
owners, directors, and officers, and
their relationship in the past two years
to any sponsor or food service manage-
ment company which participated in
the Program;

(iv) Records of contract termi-
nations, disallowances, and health,
safety, and sanitation code violations
related to Program participation dur-
ing the past two years;

(v) Records of any other contract ter-
minations and health, safety, and sani-
tation code violations during the past
two years;

(vi) The address or addresses of the
company’s food preparation and dis-
tribution facilities which will be used
in the Program and the name of the
local official responsible for the oper-
ation of these facilities;

(vii) The number of Program meals
which can be prepared in each prepara-
tion facility during a twenty-four hour
period;

(viii) A certification that the food
service management company will op-
erate in accordance with current Pro-
gram regulations;

(ix) A statement that the food service
management company understands
that it will not be paid for meals which
are delivered to non-approved sites, or
for meals which are delivered to ap-
proved sites outside of the agreed upon
delivery time, or for meals that do not
meet the meal requirements and food
specifications contained in the con-
tract between the sponsor and the food
service management company;

(x) Submission of a Certified Public
Accountant’s audit report if an audit
was performed during the prior year;
and

(xi) A statement as to whether the
organization is a minority business en-
terprise. A minority business enter-
prise is a business in which:

(A) The management and daily oper-
ations of the business are controlled by
a member or members of a minority
group (minority groups are Blacks,
Hispanics, American Indians, Alaskan
Natives, Orientals and Aleuts); and

(B) At least 51 percent of which is
owned by a member or members of a
minority group. If the business is a cor-
poration, at least 51 percent of all
classes of voting stock of the corpora-
tion must be owned by members of a
minority group; if the business is a
partnership, at least 51 percent of the
partnership must be owned by a mem-
ber or members of a minority group.

(5) Prior to approving a food service
management company’s request for
registration, the State agency shall
provide for inspection of all food prepa-
ration facilities listed on the applica-
tion for registration, except those lo-
cated outside the State. The State
agency shall promptly notify FNSRO
of the name and location of any out-of-
State facility, and FNSRO shall ensure
that the facility is inspected prior to
registration. The purpose of the inspec-
tion is to evaluate each facility’s suit-
ability for preparation of Program
meals. The State agency may waive
this inspection requirement if a facil-
ity was registered during the previous
summer and operated in accordance
with Program requirements.

(6) No food service management com-
pany shall be registered if the State
agency determines that the company
lacks the administrative and financial
capability to perform under the Pro-
gram or if it is identifiable through its
organization or principals as a food
service management company which
participated in the Program during any
previous year and was seriously defi-
cient in its Program operation. Serious
deficiencies which are grounds for non-
registration include, but are not lim-
ited to, any of the following:

(i) Noncompliance with the applica-
ble bid procedures, contract require-
ments, or Program regulations;

(ii) Submission of false information
to the State agency;

(iii) Failure to conform meal deliv-
eries to meal orders;

(iv) Delivery of a significant number
of meals which did not meet contract
requirements;
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(v) Failure to maintain adequate
records;

(vi) Significant health code viola-
tions which were not corrected upon
reinspection;

(vii) Failure to deliver meals; or
(viii) The conviction of any officer,

owner, partner, or manager of the com-
pany for a crime in connection with
the prior Program operation.

(7) The State agency shall notify in
writing each food service management
company which applied for registration
of its determination within 30 calendar
days of receiving the complete applica-
tion. If the application for registration
is denied, the official making the de-
termination must notify the food serv-
ice management company in writing,
stating all the grounds on which the
State agency based the denial.

(8) Each State agency shall submit
information to FNS regarding registra-
tion of food service management com-
panies, as required under § 225.8(d).

(9) The following types of food serv-
ice management companies are exempt
from the requirement for registration:
(i) A school or school food authority
acting as a food service management
company; and (ii) a food service man-
agement company which has an exclu-
sive contract with a school or school
food authority for year-round service
and has no contracts with other Pro-
gram sponsors.

(h) Monitoring of food service manage-
ment company procurements. (1) The
State agency shall ensure that spon-
sors’ food service management com-
pany procurements are carried out in
accordance with §§ 225.15(g) and 225.17 of
this part.

(2) Each State agency shall develop a
standard form of contract for use by
sponsors in contracting with food serv-
ice management companies. Sponsors
which are public entities, sponsors
with exclusive year-round contracts
with a food service management com-
pany, and sponsors whose food service
management company contract(s) do
not exceed $10,000 in aggregate value
may use their existing or usual form of
contract, provided that such form of
contract has been submitted to and ap-
proved by the State agency. The stand-
ard contract developed by the State

agency shall expressly and without ex-
ception provide that:

(i) All meals prepared by a food serv-
ice management company shall be
unitized, with or without milk or juice,
unless the State agency has approved,
pursuant to paragraph (h)(3) of this
section, a request for exceptions to the
unitizing requirement for certain com-
ponents of a meal;

(ii) A food service management com-
pany entering into a contract with a
sponsor under the Program shall not
subcontract for the total meal, with or
without milk, or for the assembly of
the meal;

(iii) The sponsor shall provide to the
food service management company a
list of State agency approved food serv-
ice sites, along with the approved level
for the number of meals which may be
claimed for reimbursement for each
site, established under § 225.6(d)(2), and
shall notify the food service manage-
ment company of all sites which have
been approved, cancelled, or termi-
nated subsequent to the submission of
the initial approved site list and of any
changes in the approved level of meal
service for a site. Such notification
shall be provided within the time lim-
its mutually agreed upon in the con-
tract;

(iv) The food service management
company shall maintain such records
(supported by invoices, receipts, or
other evidence) as the sponsor will
need to meet its responsibilities under
this part, and shall submit all required
reports to the sponsor promptly at the
end of each month, unless more fre-
quent reports are required by the spon-
sor;

(v) The food service management
company shall have State or local
health certification for the facility in
which it proposes to prepare meals for
use in the Program, and it shall ensure
that health and sanitation require-
ments are met at all times. In addition,
the food service management company
shall provide for meals which it pre-
pares to be periodically inspected by
the local health department or an inde-
pendent agency to determine bacteria
levels in the meals being served. These
levels shall conform to the standards
which are applied by the local health
authority with respect to the level of
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bacteria which may be present in meals
served by other food service establish-
ments in the locality. The results of
the inspections shall be submitted
promptly to the sponsor and to the
State agency;

(vi) The meals served under the con-
tract shall conform to the cycle menus
and meal quality standards and food
specifications approved by the State
agency and upon which the bid was
based;

(vii) The books and records of the
food service management company per-
taining to the sponsor’s food service
operation shall be available for inspec-
tion and audit by representatives of
the State agency, the Department and
the U.S. General Accounting Office at
any reasonable time and place for a pe-
riod of 3 years from the date of receipt
of final payment under the contract,
except that, if audit or investigation
findings have not been resolved, such
records shall be retained until all
issues raised by the audit or investiga-
tion have been resolved;

(viii) The sponsor and the food serv-
ice management company shall operate
in accordance with current Program
regulations;

(ix) The food service management
company shall be paid by the sponsor
for all meals delivered in accordance
with the contract and this part. How-
ever, neither the Department nor the
State agency assumes any liability for
payment of differences between the
number of meals delivered by the food
service management company and the
number of meals served by the sponsor
that are eligible for reimbursement;

(x) Meals shall be delivered in accord-
ance with a delivery schedule pre-
scribed in the contract;

(xi) Increases and decreases in the
number of meals ordered shall be made
by the sponsor, as needed, within a
prior notice period mutually agreed
upon;

(xii) All meals served under the Pro-
gram shall meet the requirements of
§ 225.16;

(xiii) In cases of nonperformance or
noncompliance on the part of the food
service management company, the
company shall pay the sponsor for any
excess costs which the sponsor may

incur by obtaining meals from another
source;

(xiv) If the State agency requires the
sponsor to establish a special account
for the deposit of operating costs pay-
ments in accordance with the condi-
tions set forth in § 225.6(f), the contract
shall so specify;

(xv) The food service management
company shall submit records of all
costs incurred in the sponsor’s food
service operation in sufficient time to
allow the sponsor to prepare and sub-
mit the claim for reimbursement to
meet the 60-day submission deadline;
and

(xvi) The food service management
company shall comply with the appro-
priate bonding requirements, as set
forth in § 225.15(g) (6)–(8).

(3) All meals prepared by a food serv-
ice management company shall be
unitized, with or without milk or juice,
unless the sponsor submits to the State
agency a request for exceptions to the
unitizing requirement for certain com-
ponents of a meal. These requests shall
be submitted to the State agency in
writing in sufficient time for the State
agency to respond prior to the spon-
sor’s advertising for bids. The State
agency shall notify the sponsor in writ-
ing of its determination in a timely
manner.

(4) Each State agency shall have a
representative present at all food serv-
ice management company procurement
bid openings when sponsors are ex-
pected to receive more than $100,000 in
Program payments.

(5) Copies of all contracts between
sponsors and food service management
companies, along with a certification
of independent price determination,
shall be submitted to the State agency
prior to the beginning of Program oper-
ations. Sponsors shall also submit to
the State agency copies of all bids re-
ceived and their reason for selecting
the food service management company
chosen.

(6) All bids in an amount which ex-
ceeds the lowest bid shall be submitted
to the State agency for approval before
acceptance. All bids totaling $100,000 or
more shall be submitted to the State
agency for approval before acceptance.
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State agencies shall respond to a re-
quest for approval of such bids within 5
working days of receipt.

(7) Failure by a sponsor to comply
with the provisions of this paragraph
or § 225.15(g)(1) shall be sufficient
grounds for the State agency to termi-
nate participation by the sponsor in ac-
cordance with § 225.18(b).

(i) Meal pattern exceptions. The State
agency shall review and act upon re-
quests for exceptions to the meal pat-
tern in accordance with the guidelines
and limitations set forth in § 225.16.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13467, Apr. 10, 1990]

§ 225.7 Program monitoring and assist-
ance.

(a) Training. Prior to the beginning of
Program operations, each State agency
shall make available training in all
necessary areas of Program adminis-
tration to sponsor personnel, food serv-
ice management company representa-
tives, auditors, and health inspectors
who will participate in the Program in
that State. Prior to Program oper-
ations, the State agency shall ensure
that the sponsor’s supervisory person-
nel responsible for the food service re-
ceive training in all necessary areas of
Program administration and oper-
ations. This training shall reflect the
fact that individual sponsors or groups
of sponsors require different levels and
areas of Program training. State agen-
cies are encouraged to utilize in such
training, and in the training of site
personnel, sponsor personnel who have
previously participated in the Pro-
gram. Training should be made avail-
able at convenient locations. In the
training of private nonprofit organiza-
tions, State agencies shall give special
emphasis to proper meal counting tech-
niques, meal pattern requirements, free
and reduced price application require-
ments, restrictions on second meal
service, the prohibition on off-site
meal consumption, timely and accu-
rate claims submission, and record-
keeping.

(b) Program materials. Each State
agency shall develop and make avail-
able all necessary Program materials
in sufficient time to enable applicant
sponsors to prepare adequately for the
Program.

(c) Food specifications and meal quality
standards. With the assistance of the
Department, each State agency shall
develop and make available to all spon-
sors minimum food specifications and
model meal quality standards which
shall become part of all contracts be-
tween vended sponsors and food service
management companies.

(d) Program monitoring and assistance.
The State agency shall conduct Pro-
gram monitoring and provide Program
assistance according to the following
provisions:

(1) Pre-approval visits. The State agen-
cy shall conduct pre-approval visits of
sponsors and sites, as specified below,
to assess the applicant sponsor’s or
site’s potential for successful Program
operations and to verify information
provided in the application. The State
agency shall visit prior to approval:

(i) All applicant sponsors which did
not participate in the program in the
prior year. However, if a sponsor is a
school food authority, has been re-
viewed by the State agency under the
National School Lunch Program during
the preceding 12 months, and had no
significant deficiencies noted in that
review, a pre-approval visit may be
conducted at the discretion of the
State agency;

(ii) All applicant sponsors which, as a
result of operational problems noted in
the prior year, the State agency has
determined need a pre-approval visit;
and

(iii) With the exception of sites ad-
ministered by private nonprofit organi-
zations, all proposed nonschool sites
with an expected average daily attend-
ance of 300 children or more which did
not participate in the Program in the
prior year.

(iv) In the case of private nonprofit
organizations, all proposed sites with
an expected attendance at an approved
meal service of 100 children or more
which did not participate in the Pro-
gram in the prior year.

(2) Sponsor and site reviews. The State
agency shall review sponsors and sites
to ensure compliance with Program
regulations, the Department’s non-
discrimination regulations (7 CFR part
15) and any other applicable instruc-
tions issued by the Department. In de-
termining which sponsors and sites to
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review under this paragraph, the State
agency shall, at a minimum, consider
the sponsors’ and sites’ previous par-
ticipation in the Program, their cur-
rent and previous Program perform-
ance, and the results of any previous
reviews of the sponsor and sites. Re-
views shall be conducted as follows:

(i) State agencies conduct both a re-
view of sponsor operations and review
an average of 15 percent of the follow-
ing sponsors’ sites (with a minimum of
one site reviewed per sponsor) during
the first four weeks of operation:

(A) Private nonprofit organizations
which administer only urban sites,
when such sponsors did not participate
in the prior year’s SFSP and admin-
ister three or more urban sites;

(B) Other private nonprofit organiza-
tions which are determined by the
State agency to need early reviews;

(C) Any sponsors, including private
nonprofit organizations, which have 10
or more sites and which did not operate
the Program in the prior year; and

(D) Other sponsors of 10 or more sites
which are determined by the State
agency to need early reviews.

(ii) Beginning in Fiscal Year 1991,
State agencies shall conduct a review
of academic-year NYSP sponsors, and
at least one of their sites, during the
period October through April.

(iii) In addition to the reviews speci-
fied in paragraphs (d)(2)(i) and (d)(2)(ii)
of this section, the State agency shall
also conduct the following reviews
(with a minimum of one site reviewed
per sponsor) at least once during the
Program:

(A) For all remaining sponsors with
10 or more sites, an average of at least
15 percent of their sites; and

(B) For 70 percent of sponsors with
fewer than 10 sites, an average of at
least 10 percent of their sites.

(3) Follow-up reviews. The State agen-
cy shall conduct follow-up reviews of
sponsors and sites as necessary.

(4) Monitoring system. Each State
agency shall develop and implement a
monitoring system to ensure that
sponsors, including site personnel, and
the sponsor’s food service management
company, if applicable, immediately
receive a copy of any review reports
which indicate Program violations and

which could result in a Program dis-
allowance.

(5) Records. Documentation of Pro-
gram assistance and the results of such
assistance shall be maintained on file
by the State agency.

(6) Food service management company
facility visits. As a part of the review of
any vended sponsor which contracts for
the preparation of meals, the State
agency shall inspect the food service
management company’s facilities.
Each State agency shall establish an
order of priority for visiting facilities
at which food is prepared for the Pro-
gram. The State agency shall respond
promptly to complaints concerning fa-
cilities. If a food service management
company fails to correct violations
noted by the State agency during a re-
view, the State agency shall notify the
sponsor and the food service manage-
ment company that reimbursement
shall not be paid for meals prepared by
the food service management company
after a date specified in the notifica-
tion. Funds provided for in § 225.5(f)
may be used for conducting food serv-
ice management company facility in-
spections.

(7) Forms for reviews by sponsors. Each
State agency shall develop and provide
monitor review forms to all approved
sponsors. These forms shall be com-
pleted by sponsor monitors. The mon-
itor review form shall include, but not
be limited to, the time of the review-
er’s arrival and departure, the site su-
pervisor’s signature, a certification
statement to be signed by the monitor,
the number of meals prepared or deliv-
ered, the number of meals served to
children, the deficiencies noted, the
corrective actions taken by the spon-
sor, and the date of such actions.

(8) Statistical monitoring. State agen-
cies may use statistical monitoring
procedures in lieu of the site monitor-
ing requirements prescribed in para-
graph (d)(2) of this section to accom-
plish the monitoring and technical as-
sistance aspects of the Program. State
agencies which use statistical monitor-
ing procedures may use the findings in
evaluating claims for reimbursement.
Statistical monitoring may be used for
some or all of a State’s sponsors. Use of
statistical monitoring does not elimi-
nate the requirements for reviewing
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sponsors as specified in paragraph (d)(2)
of this section.

(9) Corrective actions. Corrective ac-
tions which the State agency may take
when Program violations are observed
during the conduct of a review are dis-
cussed in § 225.11. The State agency
shall conduct follow-up reviews as ap-
propriate when corrective actions are
required.

(e) Other facility inspections and meal
quality tests. In addition to those in-
spections required by paragraph (d)(6)
of this section, the State agency may
also conduct, or arrange to have con-
ducted: inspections of self-preparation
and vended sponsors’ food preparation
facilities; inspections of food service
sites; and meal quality tests. The pro-
cedures for carrying out these inspec-
tions and tests shall be consistent with
procedures used by local health au-
thorities. For inspections of food serv-
ice management companies’ facilities
not conducted by State agency person-
nel, copies of the results shall be pro-
vided to the State agency. The com-
pany and the sponsor shall also imme-
diately receive a copy of the results of
these inspections when corrective ac-
tion is required. If a food service man-
agement company fails to correct vio-
lations noted by the State agency dur-
ing a review, the State agency shall no-
tify the sponsor and the food service
management company that reimburse-
ment shall not be paid for meals pre-
pared by the food service management
company after a date specified in the
notification. Funds provided for in
§ 225.5(f) may be used for conducting
these inspections and tests.

(f) Financial management. Each State
agency shall establish a financial man-
agement system, in accordance with
the Department’s Uniform Financial
Assistance Regulations (7 CFR part
3015) and FNS guidance, to identify al-
lowable Program costs and to establish
standards for sponsor recordkeeping
and reporting. The State agency shall
provide guidance on these financial
management standards to each spon-
sor.

(g) Nondiscrimination. (1) Each State
agency shall comply with all require-
ments of title VI of the Civil Rights
Act of 1964, title IX of the Education
Amendments of 1972, section 504 of the

Rehabilitation Act of 1973, the Age Dis-
crimination Act of 1975, and the De-
partment’s regulations concerning non-
discrimination (7 CFR parts 15, 15a and
15b), including requirements for racial
and ethnic participation data collec-
tion, public notification of the non-
discrimination policy, and reviews to
assure compliance with such policy, to
the end that no person shall, on the
grounds of race, color, national origin,
sex, age, or handicap, be excluded from
participation in, be denied the benefits
of, or be otherwise subjected to dis-
crimination under, the Program.

(2) Complaints of discrimination filed
by applicants or participants shall be
referred to FNS or the Secretary of Ag-
riculture, Washington, DC 20250. A
State agency which has an established
grievance or complaint handling proce-
dure may resolve sex and handicap dis-
crimination complaints before refer-
ring a report to FNS.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13468, Apr. 10, 1990]

§ 225.8 Records and reports.
(a) Each State agency shall maintain

complete and accurate current ac-
counting records of its Program oper-
ations which will adequately identify
funds authorizations, obligations, un-
obligated balances, assets, liabilities,
income, claims against sponsors and ef-
forts to recover overpayments, and ex-
penditures for administrative and oper-
ating costs. These records shall be re-
tained for a period of three years after
the date of the submission of the final
Program Operations and Financial Sta-
tus Report (SF–269), except that, if
audit findings have not been resolved,
the affected records shall be retained
beyond the three year period until such
time as any issues raised by the audit
findings have been resolved. The State
agency shall also retain a complete
record of each review or appeal con-
ducted, as required under § 225.13, for a
period of three years following the date
of the final determination on the re-
view or appeal. Records may be kept in
their original form or on microfilm.

(b) Each State agency shall submit to
FNS a final report on the Summer
Food Service Program Operations
(FNS–418) for each month no more than
90 days following the last day of the
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month covered by the report. States
shall not receive Program funds for
any month for which the final report is
not postmarked and/or submitted with-
in this time limit unless FNS grants an
exception. Upward adjustments to a
State’s report shall not be made after
90 days from the month covered by the
report unless authorized by FNS.
Downward adjustments shall always be
made without FNS authorization, re-
gardless of when it is determined that
such adjustments need to be made. Ad-
justments to a State’s report shall be
reported to FNS in accordance with
procedures established by FNS. Each
State agency shall also submit to FNS
a quarterly Financial Status Report
(SF–269) on the use of Program funds.
Such reports shall be submitted no
later than 30 days after the end of each
fiscal year quarter. Obligations shall be
reported only for the fiscal year in
which they occur. Action may be taken
against the State agency, in accord-
ance with § 225.5(a)(1), for failure to
submit accurate and timely reports.

(c) The State agency must submit to
FNS a final Financial Status Report no
later than 120 days after the end of the
fiscal year, on a form (SF–269) provided
by FNS. Any requested increase in re-
imbursement levels for a fiscal year re-
sulting from corrective action taken
after submission of the final Program
Operations and Financial Status Re-
ports shall be submitted to FNS for ap-
proval. The request shall be accom-
panied by a written explanation of the
basis for the adjustment and the ac-
tions taken to minimize the need for
such adjustments in the future. If FNS
approves such an increase, it will make
payment, subject to availability of
funds. Any reduction in reimbursement
for that fiscal year resulting from cor-
rective action taken after submission
of the final fiscal year Program Oper-
ations and Financial Status Reports
shall be handled in accordance with the
provisions of § 225.12(d), except that
amounts recovered may not be used to
make Program payments.

(d) By October 15, each State agency
shall submit to FNS, on a form pro-
vided by FNS, information concerning
each food service management com-
pany which applied to the State agency
for registration for that calendar

year’s Program. This information shall
be made available to State agencies
upon request in order to ensure that
only qualified food service manage-
ment companies contract for services
in all States. FNS shall allow any food
service management company to re-
view the information concerning that
company which was submitted to FNS
in accordance with this paragraph.

(e) No later than May 1 of each year,
State agencies shall submit to the ap-
propriate FNSRO a list of names and
addresses of each potential private
nonprofit organization, the geographi-
cal area(s) which such potential spon-
sors propose to serve, the approximate
number of sites which they propose to
serve and, whenever possible, the loca-
tion and estimated dates of operation
and daily attendance of each proposed
site. Such listing shall be based on the
information gathered and analyzed in
accordance with § 225.6(a)(3) of this
part. In addition, within five working
days of approving a private nonprofit
organization to participate in the Pro-
gram, State agencies shall notify FNS
of such approval and shall provide up-
dated information for each of the pri-
vate nonprofit organization’s approved
sites regarding the sites’ locations,
dates of operation, and estimated daily
attendance; the duration, number, and
type(s) of approved meal service at
each site; and whether the site is rural
or urban, vended or self-preparation,
enrolled or open, or is a homeless feed-
ing site.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13469, Apr. 10, 1990]

§ 225.9 Program assistance to spon-
sors.

(a) Start-up payments. At their discre-
tion, State agencies may make start-
up payments to sponsors which have
executed Program agreements. Start-
up payments shall not be made more
than two months before the sponsor is
scheduled to begin food service oper-
ations and shall not exceed 20 percent
of the sponsor’s approved administra-
tive budget. The amount of the start-
up payment shall be deducted from the
first advance payment for administra-
tive costs or, if the sponsor does not re-
ceive advance payments, from the first
administrative reimbursement.
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(b) Commodity assistance. (1) Sponsors
eligible to receive commodities under
the Program include: Self-preparation
sponsors; sponsors which have entered
into an agreement with a school or
school food authority for the prepara-
tion of meals; and sponsors which are
school food authorities and have com-
petitively procured Program meals
from the same food service manage-
ment company from which they com-
petitively procured meals for the Na-
tional School Lunch Program during
the last period in which school was in
session. The State agency shall make
available to these sponsors information
on available commodities. Sponsors
shall use in the Program food donated
by the Department and accepted by
sponsors.

(2) Not later than June 1 of each
year, State agencies shall prepare a list
of the sponsors which are eligible to re-
ceive commodities and the average
daily number of eligible meals to be
served by each of these sponsors. If the
State agency does not handle the dis-
tribution of commodities donated by
the Department, this list shall be for-
warded to the agency of the State re-
sponsible for the distribution of com-
modities. The State agency shall be re-
sponsible for promptly revising the list
to reflect additions or terminations of
sponsors and for adjusting the average
daily participation data as it deems
necessary.

(c) Advance payments. At the spon-
sor’s request, State agencies shall
make advance payments to sponsors
which have executed Program agree-
ments in order to assist these sponsors
in meeting operating costs and admin-
istrative expenses. For sponsors oper-
ating under a continuous school cal-
endar, all advance payments shall be
forwarded on the first day of each
month of operation. Advance payments
shall be made by the dates specified in
paragraphs (c) (1) and (2) of this section
for all other sponsors whose requests
are received at least 30 days prior to
those dates. Requests received less
than 30 days prior to those dates shall
be acted upon within 30 days of receipt.
When making advance payments, State
agencies shall observe the following
criteria:

(1) Operating costs. (i) State agencies
shall make advance payments for oper-
ating costs by June 1, July 15, and Au-
gust 15. To be eligible for the second
advance payment, the sponsor must
have conducted training sessions cover-
ing Program duties and responsibilities
for its own personnel and for site per-
sonnel. A sponsor shall not receive ad-
vance operating cost payments for any
month in which it will participate in
the Program for less than ten days.

(ii) To determine the amount of the
advance payment to any sponsor, the
State agency shall employ whichever
of the following methods will result in
the larger payment:

(A) The total operating costs paid to
the sponsor for the same calendar
month in the preceding year; or

(B) For vended sponsors, 50 percent of
the amount determined by the State
agency to be needed that month for
meals, and, for self-preparation spon-
sors, 65 percent of the amount deter-
mined by the State agency to be need-
ed that month for meals.

(2) Administrative costs. (i) State agen-
cies shall make advance payments for
administrative costs by June 1 and
July 15. To be eligible for the second
advance payment, the sponsor must
certify that it is operating the number
of sites for which the administrative
budget was approved and that its pro-
jected administrative costs do not dif-
fer significantly from the approved
budget. A sponsor shall not receive ad-
vance administrative costs payments
for any month in which it will partici-
pate in the Program for less than 10
days. However, if a sponsor operates for
less than 10 days in June but for at
least 10 days in August, the second ad-
vance administrative costs payment
shall be made by August 15.

(ii) Each payment shall equal one-
third of the total amount which the
State agency determines the sponsor
will need to administer its program.
For sponsors which will operate for 10
or more days in only one month and,
therefore, will qualify for only one ad-
vance administrative costs payment,
the payment shall be no less than one-
half, and no more than two-thirds, of
the total amount which the State
agency determines the sponsor will
need to administer its program.
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(3) Advance payment estimates. When
determining the amount of advance
payments payable to the sponsor, the
State agency shall make the best pos-
sible estimate based on the sponsor’s
request and any other available data.
Under no circumstances may the
amount of the advance payment for op-
erating or administrative costs exceed
the amount estimated by the State
agency to be needed by the sponsor to
meet operating or administrative
costs, respectively.

(4) Limit. The sum of the advance op-
erating and administrative costs pay-
ments to a sponsor for any one month
shall not exceed $40,000 unless the
State agency determines that a larger
payment is necessary for the effective
operation of the Program and the spon-
sor demonstrates sufficient adminis-
trative and managerial capability to
justify a larger payment.

(5) Deductions from advance payments.
The State agency shall deduct from ei-
ther advance operating payments or
advance administrative payments the
amount of any previous payment which
is under dispute or which is part of a
demand for recovery under § 225.12.

(6) Withholding of advance payments. If
the State agency has reason to believe
that a sponsor will not be able to sub-
mit a valid claim for reimbursement
covering the month for which advance
payments have already been made, the
subsequent month’s advance payment
shall be withheld until a valid claim is
received.

(7) Repayment of excess advance pay-
ments. Upon demand of the State agen-
cy, sponsors shall repay any advance
Program payments in excess of the
amount cited on a valid claim for reim-
bursement.

(d) Reimbursements. Sponsors shall
not be eligible for reimbursements for
operating and administrative costs un-
less they have executed an agreement
with the State agency. All reimburse-
ments shall be in accordance with the
terms of this agreement. Reimburse-
ments shall not be paid for meals
served at a site before the sponsor has
received written notification that the
site has been approved for participa-
tion in the Program. Income accruing
to a sponsor’s program shall be de-
ducted from combined operating and

administrative costs. The State agency
may make full or partial reimburse-
ment upon receipt of a claim for reim-
bursement, but shall first make any
necessary adjustments in the amount
to be paid. The following requirements
shall be observed in submitting and
paying claims:

(1) No reimbursement may be issued
until the sponsor certifies that it oper-
ated all sites for which it is approved
and that there has been no significant
change in its projected administrative
costs since its preceding claim and, for
a sponsor receiving an advance pay-
ment for only one month, that there
has been no significant change in its
projected administrative costs since its
initial advance administrative costs
payment.

(2) Sponsors which operate less than
10 days in the final month of oper-
ations shall submit a combined claim
for the final month and the immediate
preceding month within 60 days of the
last day of operation.

(3) The State agency shall forward re-
imbursements within 45 days of receiv-
ing valid claims. If a claim is incom-
plete or invalid, the State agency shall
return the claim to the sponsor within
30 days with an explanation of the rea-
son for disapproval. If the sponsor sub-
mits a revised claim, final action shall
be completed within 45 days of receipt.

(4) Claims for reimbursement shall
report information in accordance with
the financial management system es-
tablished by the State agency, and in
sufficient detail to justify the reim-
bursement claimed and to enable the
State agency to provide the Reports of
Summer Food Service Program Oper-
ations required under § 225.8(b). In sub-
mitting a claim for reimbursement,
each sponsor shall certify that the
claim is correct and that records are
available to support this claim. Failure
to maintain such records may be
grounds for denial of reimbursement
for meals served and/or administrative
costs claimed during the period cov-
ered by the records in question. The
costs of meals served to adults per-
forming necessary food service labor
may be included in the claim. Under no
circumstances may a sponsor claim the
cost of any disallowed meals as operat-
ing costs.
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(5) A final Claim for Reimbursement
shall be postmarked and/or submitted
to the State agency not later than 60
days after the last day of the month
covered by the claim. State agencies
may establish shorter deadlines at
their discretion. Claims not filed with-
in the 60 day deadline shall not be paid
with Program funds unless FNS deter-
mines that an exception should be
granted. The State agency shall
promptly take corrective action with
respect to any Claim for Reimburse-
ment as determined necessary through
its claim review process or otherwise.
In taking such corrective action, State
agencies may make upward adjust-
ments in Program funds claimed on
claims filed within the 60 day deadline
if such adjustments are completed
within 90 days of the last day of the
month covered by the claim and are re-
flected in the final Program Operations
Report (FNS–418). Upward adjustments
in Program funds claimed which are
not reflected in the final FNS–418 for
the month covered by the claim cannot
be made unless authorized by FNS.
Downward adjustments in Program
funds claimed shall always be made
without FNS authorization, regardless
of when it is determined that such ad-
justments are necessary.

(6) With the exception of academic-
year NYSP sponsors, whose reimburse-
ments are set forth in paragraph (d)(10)
of this section, payments to a sponsor
for operating costs shall equal the less-
er of the following totals:

(i) The actual operating costs in-
curred by the sponsor; or

(ii) The sum of the amounts derived
by multiplying the number of meals,
by type, actually served under the
sponsor’s program to eligible children
by the current rates for each meal
type, as adjusted in accordance with
paragraph (d)(8) of this section.

(7) With the exception of academic-
year NYSP sponsors, whose reimburse-
ments are set forth in paragraph (d)(10)
of this section, payments to a sponsor
for administrative costs shall equal the
lowest of the following totals:

(i) The amount estimated in the
sponsor’s approved administrative
budget (taking into account any
amendments);

(ii) The actual administrative costs
incurred by the sponsor; or

(iii) The sum of the amounts derived
by multiplying the number of meals,
by type, actually served under the
sponsor’s program to eligible children
by the current administrative rates for
each meal type, as adjusted in accord-
ance with paragraph (d)(8) of this sec-
tion. Sponsors shall be eligible to re-
ceive additional administrative reim-
bursement for each meal served to par-
ticipating children at rural or self-
preparation sites, and the rates for
such additional administrative reim-
bursement shall be adjusted in accord-
ance with paragraph (d)(8) of this sec-
tion.

(8) Each January 1, FNS shall publish
a notice in the FEDERAL REGISTER an-
nouncing any adjustment to the reim-
bursement rates described in para-
graphs (d) (6)(ii) and (7)(iii) of this sec-
tion. Adjustments shall be based upon
changes in the series for food away
from home of the Consumer Price
Index for all Urban Consumers since
the establishment of the rates.

(9) Sponsors of camps shall be reim-
bursed only for meals served to chil-
dren in camps whose eligibility for
Program meals is documented. Spon-
sors of NYSP sites shall only claim re-
imbursement for meals served to chil-
dren enrolled in the NYSP.

(10) Sponsors of NYSP sites operating
during the academic year shall claim
reimbursement for no more than 30
days of meal service for the period Oc-
tober through April. For meals served
to children at NYSP sites during the
months October through April, spon-
sors shall be reimbursed as follows:

(i) For each eligible lunch or supper
served, the rate for lunches served free
in the National School Lunch Program,
as described in 7 CFR part 210,
§ 210.4(b).

(ii) For each eligible breakfast or
supplement served, the rate for severe
need breakfasts served free in the
School Breakfast Program, as de-
scribed in 7 CFR part 220, § 220.9(b).

(11) If a State agency has reason to
believe that a sponsor or food service
management company has engaged in
unlawful acts in connection with Pro-
gram operations, evidence found in au-
dits, reviews, or investigations shall be
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a basis for nonpayment of the applica-
ble sponsor’s claims for reimburse-
ment.

(e) The sponsor may claim reim-
bursement for any meals which are ex-
amined for meal quality by the State
agency, auditors, or local health au-
thorities and found to meet the meal
pattern requirements.

(f) The sponsor shall not claim reim-
bursement for meals served to children
at any site in excess of the site’s ap-
proved level of meal service, if one has
been established under § 225.6(d)(2).
However, the total number of meals for
which operating costs are claimed may
exceed the approved level of meal serv-
ice if the meals exceeding this level
were served to adults performing nec-
essary food service labor in accordance
with paragraph (d)(4) of this section. In
reviewing a sponsor’s claim, the State
agency shall ensure that reimburse-
ments for second meals are limited to
the percentage tolerance established in
§ 225.15(b)(4).

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13469, Apr. 10, 1990]

§ 225.10 Audits and management eval-
uations.

(a) Audits. State agencies shall ar-
range for audits of their own oper-
ations to be conducted in accordance
with the Department’s Uniform Fed-
eral Assistance Regulations (7 CFR
part 3015). Unless otherwise exempt,
sponsors shall arrange for audits to be
conducted in accordance with 7 CFR
part 3015. State agencies shall provide
OIG with full opportunity to audit the
State agency and sponsors. Each State
agency shall make available its
records, including records of the re-
ceipt and expenditure of funds, upon a
reasonable request from OIG. While
OIG shall rely to the fullest extent fea-
sible upon State-sponsored audits of
sponsors, it shall, when considered nec-
essary, (1) make audits on a State-wide
basis, (2) perform on-site test audits,
and (3) review audit reports and related
working papers of audits performed by
or for State agencies.

(b) Management evaluations. (1) State
agencies shall provide FNS with full
opportunity to conduct management
evaluations (including visits to spon-
sors) of all operations of the State

agency. Each State agency shall make
available its records, including records
of the receipts and expenditures of
funds, upon a reasonable request by
FNS.

(2) The State agency shall fully re-
spond to any recommendations made
by FNSRO pursuant to the manage-
ment evaluation.

(3) FNSRO may require the State
agency to submit on 20 days notice a
corrective action plan regarding seri-
ous problems observed during any
phase of the management evaluation.

(c) Disregards. In conducting manage-
ment evaluations or audits for any fis-
cal year, the State agency, FNS or OIG
may disregard overpayment which does
not exceed $100 or, in the case of State
agency administered programs, does
not exceed the amount established by
State law, regulations or procedures as
a minimum for which claims will be
made for State losses generally. No
overpayment shall be disregarded, how-
ever, when there are unpaid claims for
the same fiscal year from which the
overpayment can be deducted or when
there is substantial evidence of viola-
tion of criminal law or civil fraud stat-
utes.

§ 225.11 Corrective action procedures.

(a) Purpose. The provisions in this
section shall be used by the State agen-
cy to improve Program performance.

(b) Investigations. Each State agency
shall promptly investigate complaints
received or irregularities noted in con-
nection with the operation of the Pro-
gram, and shall take appropriate ac-
tion to correct any irregularities. The
State agency shall maintain on file all
evidence relating to such investiga-
tions and actions. The State agency
shall inform the appropriate FNSRO of
any suspected fraud or criminal abuse
in the Program which would result in a
loss or misuse of Federal funds. The
Department may make investigations
at the request of the State agency, or
where the Department determines in-
vestigations are appropriate.

(c) Denial of applications and termi-
nation of sponsors. Except as specified
below, the State agency shall not enter
into an agreement with any applicant
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sponsor identifiable through its cor-
porate organization, officers, employ-
ees, or otherwise, as an institution
which participated in any Federal child
nutrition program and was seriously
deficient in its operation of any such
program. The State agency shall termi-
nate the Program agreement with any
sponsor which it determines to be seri-
ously deficient. However, the State
agency shall afford a sponsor reason-
able opportunity to correct problems
before terminating the sponsor for
being seriously deficient. The State
agency may approve the application of
a sponsor which has been disapproved
or terminated in prior years in accord-
ance with this paragraph if the sponsor
demonstrates to the satisfaction of the
State agency that the sponsor has
taken appropriate corrective actions to
prevent recurrence of the deficiencies.
Serious deficiencies which are grounds
for disapproval of applications and for
termination include, but are not lim-
ited to, any of the following:

(1) Noncompliance with the applica-
ble bid procedures and contract re-
quirements of Federal child nutrition
program regulations;

(2) The submission of false informa-
tion to the State agency;

(3) Failure to return to the State
agency any start-up or advance pay-
ments which exceeded the amount
earned for serving meals in accordance
with this part, or failure to submit all
claims for reimbursement in any prior
year, provided that failure to return
any advance payments for months for
which claims for reimbursement are
under dispute from any prior year shall
not be grounds for disapproval in ac-
cordance with this paragraph; and

(4) Program violations at a signifi-
cant proportion of the sponsor’s sites.
Such violations include, but are not
limited to, the following:

(i) Noncompliance with the meal
service time restrictions set forth at
§ 225.16(c);

(ii) Failure to maintain adequate
records;

(iii) Failure to adjust meal orders to
conform to variations in the number of
participating children;

(iv) The simultaneous service of more
than one meal to any child;

(v) The claiming of Program pay-
ments for meals not served to partici-
pating children;

(vi) Service of a significant number
of meals which did not include required
quantities of all meal components;

(vii) Excessive instances of off-site
meal consumption;

(viii) Continued use of food service
management companies that are in
violation of health codes.

(d) Meal service restriction. With the
exception for residential camps set
forth at § 225.16(b)(1)(ii), the State agen-
cy shall restrict to one meal service
per day:

(1) Any food service site which is de-
termined to be in violation of the time
restrictions for meal service set forth
at § 225.16(c) when corrective action is
not taken within a reasonable time as
determined by the State agency; and

(2) All sites under a sponsor if more
than 20 percent of the sponsor’s sites
are determined to be in violation of the
time restrictions set forth at § 225.16(c).

If this action results in children not re-
ceiving meals under the Program, the
State agency shall make reasonable ef-
fort to locate another source of meal
service for these children.

(e) Meal disallowances. (1) If the State
agency determines that a sponsor has
failed to plan, prepare, or order meals
with the objective of providing only
one meal per child at each meal service
at a site, the State agency shall dis-
allow the number of children’s meals
prepared or ordered in excess of the
number of children served.

(2) If the State agency observes meal
service violations during the conduct
of a site review, the State agency shall
disallow as meals served to children all
of the meals observed to be in viola-
tion.

(3) The State agency shall also dis-
allow children’s meals which are in ex-
cess of a site’s approved level estab-
lished under § 225.6(d)(2).

(f) Corrective action and termination of
sites. (1) Whenever the State agency ob-
serves violations during the course of a
site review, it shall require the sponsor
to take corrective action. If the State
agency finds a high level of meal serv-
ice violations, the State agency shall
require a specific immediate corrective
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action plan to be followed by the spon-
sor and shall either conduct a follow-up
visit or in some other manner verify
that the specified corrective action has
been taken.

(2) The State agency shall terminate
the participation of a sponsor’s site if
the sponsor fails to take action to cor-
rect the Program violations noted in a
State agency review report within the
timeframes established by the correc-
tive action plan.

(3) The State agency shall imme-
diately terminate the participation of
a sponsor’s site if during a review it de-
termines that the health or safety of
the participating children is immi-
nently threatened.

(4) If the site is vended, the State
agency shall within 48 hours notify the
food service management company pro-
viding meals to the site of the site’s
termination.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13469, Apr. 10, 1990]

§ 225.12 Claims against sponsors.
(a) The State agency shall disallow

any portion of a claim for reimburse-
ment and recover any payment to a
sponsor not properly payable under
this part, except as provided for in
§ 225.10(c). State agencies may consider
claims for reimbursement not properly
payable if a sponsor’s records do not
justify all costs and meals claimed.
However, the State agency shall notify
the sponsor of the reasons for any dis-
allowance or demand for repayment.

(b) Minimum State agency collection
procedures for unearned payments
shall include:

(1) Written demand to the sponsor for
the return of improper payments;

(2) If after 30 calendar days the spon-
sor fails to remit full payment or agree
to a satisfactory repayment schedule, a
second written demand for the return
of improper payments, sent by certified
mail, return receipt requested;

(3) If after 60 calendar days following
the original written demand, the spon-
sor fails to remit full payment or agree
to a satisfactory repayment schedule, a
third written demand for the return of
improper payments, sent by certified
mail, return receipt requested;

(4) If after 90 calendar days following
the original written demand, the spon-

sor fails to remit full payment or agree
to a satisfactory repayment schedule,
the State agency shall refer the claim
against the sponsor to the appropriate
State or Federal authorities for pursuit
of legal remedies.

(c) If FNS does not concur with the
State agency’s action in paying a spon-
sor or in failing to collect an overpay-
ment, FNS shall notify the State agen-
cy of its intention to assert a claim
against the State agency. In all such
cases, the State agency shall have full
opportunity to submit evidence con-
cerning the action taken. The State
agency shall be liable to FNS for fail-
ure to collect an overpayment unless
FNS determines that the State agency
has conformed with this part in issuing
the payment and has exerted reason-
able efforts in accordance with para-
graph (b) of this section to recover the
improper payment.

(d) The amounts recovered by the
State agency from sponsors may be
utilized to make Program payments to
sponsors for the period for which the
funds were initially available and/or to
repay the State for any of its own
funds used to make payments on
claims for reimbursement. Any
amounts recovered which are not so
utilized shall be returned to FNS in ac-
cordance with the requirements of this
part.

§ 225.13 Appeal procedures.

(a) Each State agency shall establish
a procedure to be followed by an appli-
cant appealing: A denial of an applica-
tion for participation; a denial of a
sponsor’s request for an advance pay-
ment; a denial of a sponsor’s claim for
reimbursement (except for late submis-
sion under § 225.9(d)(5)); a State agen-
cy’s refusal to forward to FNS an ex-
ception request by the sponsor for pay-
ment of a late claim or a request for an
upward adjustment to a claim; a claim
against a sponsor for remittance of a
payment; the termination of the spon-
sor or a site; a denial of a sponsor’s ap-
plication for a site; a denial of a food
service management company’s appli-
cation for registration; or the revoca-
tion of a food service management
company’s registration. Appeals shall
not be allowed on decisions made by
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FNS with respect to late claims or up-
ward adjustments under § 225.9(d)(5).

(b) At a minimum, appeal procedures
shall provide that:

(1) The sponsor or food service man-
agement company be advised in writing
of the grounds upon which the State
agency based the action. The notice of
action, which shall be sent by certified
mail, return receipt requested, shall
also state that the sponsor or food
service management company has the
right to appeal the State’s action;

(2) The sponsor or food service man-
agement company be advised in writing
that the appeal must be made within a
specified time and must meet the re-
quirements of paragraph (b)(4) of this
section. The State agency shall estab-
lish this period of time at not less than
one week nor more than two weeks
from the date on which the notice of
action is received;

(3) The appellant be allowed the op-
portunity to review any information
upon which the action was based;

(4) The appellant be allowed to refute
the charges contained in the notice of
action either in person or by filing
written documentation with the review
official. To be considered, written doc-
umentation must be submitted by the
appellant within seven days of submit-
ting the appeal, must clearly identify
the State agency action being ap-
pealed, and must include a photocopy
of the notice of action issued by the
State agency;

(5) A hearing be held by the review
official in addition to, or in lieu of, a
review of written information submit-
ted by the appellant only if the appel-
lant so specifies in the letter appealing
the action. The appellant may retain
legal counsel or may be represented by
another person. Failure of the appel-
lant’s representative to appear at a
scheduled hearing shall constitute the
appellant’s waiver of the right to a per-
sonal appearance before the review of-
ficial, unless the review official agrees
to reschedule the hearing. A represent-
ative of the State agency shall be al-
lowed to attend the hearing to respond
to the appellant’s testimony and writ-
ten information and to answer ques-
tions from the review official;

(6) If the appellant has requested a
hearing, the appellant and the State

agency shall be provided with at least
5 days advance written notice, sent by
certified mail, return receipt re-
quested, of the time and place of the
hearing;

(7) The hearing be held within 14 days
of the date of the receipt of the request
for review, but, where applicable, not
before the appellant’s written docu-
mentation is received in accordance
with paragraphs (b) (4) and (5) of this
section;

(8) The review official be independent
of the original decision-making proc-
ess;

(9) The review official make a deter-
mination based on information pro-
vided by the State agency and the ap-
pellant, and on Program regulations;

(10) Within 5 working days after the
appellant’s hearing, or within 5 work-
ing days after receipt of written docu-
mentation if no hearing is held, the re-
viewing official make a determination
based on a full review of the adminis-
trative record and inform the appellant
of the determination of the review by
certified mail, return receipt re-
quested;

(11) The State agency’s action remain
in effect during the appeal process.
However, participating sponsors and
sites may continue to operate the Pro-
gram during an appeal of termination,
and if the appeal results in overturning
the State agency’s decision, reimburse-
ment shall be paid for meals served
during the appeal process. However,
such continued Program operation
shall not be allowed if the State agen-
cy’s action is based on imminent dan-
gers to the health or welfare of chil-
dren. If the sponsor or site has been
terminated for this reason, the State
agency shall so specify in its notice of
action; and

(12) The determination by the State
review official is the final administra-
tive determination to be afforded to
the appellant.

(c) The State agency shall send writ-
ten notification of the complete appeal
procedures and of the actions which are
appealable, as specified in paragraph
(a) of this section, to each potential
sponsor applying to participate and to
each food service management com-
pany applying to register in accordance
with § 225.6(g).
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(d) A record regarding each review
shall be kept by the State agency, as
required under § 225.8(a). The record
shall document the State agency’s
compliance with these regulations and
shall include the basis for its decision.

Subpart C—Sponsor and Site
Provisions

§ 225.14 Requirements for sponsor par-
ticipation.

(a) Applications. Sponsors shall make
written application to the State agen-
cy to participate in the Program. Such
application shall be made on a timely
basis in accordance with the require-
ments of § 225.6(b)(1).

(b) Sponsor eligibility. Applicants eli-
gible to sponsor the Program include:

(1) Public or nonprofit private school
food authorities;

(2) Public or nonprofit private resi-
dential summer camps;

(3) Units of local, municipal, county,
or State governments;

(4) Public or private nonprofit col-
leges or universities which are cur-
rently participating in the National
Youth Sports Program; and

(5) Private nonprofit organizations as
defined in § 225.2.

(c) General requirements. No applicant
sponsor shall be eligible to participate
in the Program unless it:

(1) Demonstrates financial and ad-
ministrative capability for Program
operations and accepts final financial
and administrative responsibility for
total Program operations at all sites at
which it proposes to conduct a food
service;

(2) Has not been seriously deficient in
operating the Program;

(3) Will conduct a regularly sched-
uled food service for children from
areas in which poor economic condi-
tions exist, or qualifies as a camp or a
homeless feeding site;

(4) Has adequate supervisory and
operational personnel for overall mon-
itoring and management of each site,
including adequate personnel to con-
duct the visits and reviews required in
§§ 225.15(d) (2) and (3);

(5) Provides an ongoing year-round
service to the community which it pro-
poses to serve under the Program, ex-
cept as provided for in § 225.6(b)(4);

(6) Certifies that all sites have been
visited and have the capability and the
facilities to provide the meal service
planned for the number of children an-
ticipated to be served; and

(7) Enters into a written agreement
with the State agency upon approval of
its application, as required in § 225.6(e).

(d) Requirements specific to sponsor
types. (1) If the sponsor is not a camp or
a homeless feeding site, it shall provide
documentation that its food service
will serve children from an area in
which poor economic conditions exist,
as defined in § 225.2.

(2) If the sponsor is a camp, it shall
certify that it will collect information
on participants’ eligibility to support
its claim for reimbursement.

(3) If the sponsor administers the
Program at sites at which summer
school is in session, it shall ensure that
such sites are open both to children en-
rolled in summer school and to all chil-
dren residing in the area served by the
site.

(4) Sponsors which are units of local,
municipal, county or State govern-
ment, and sponsors which are private
nonprofit organizations, shall be ap-
proved to administer the Program only
at sites over which they have direct
operational control. Such operational
control means that the sponsor shall be
responsible for:

(i) Managing site staff, including
such areas as hiring, terminating and
determining conditions of employment
for site staff; and

(ii) Exercising management control
over Program operations at sites
throughout the period of Program par-
ticipation by performing the functions
specified in § 225.15.

(5) If the sponsor administers home-
less feeding sites, it shall document
that the site is not a residential child
care institution as defined in para-
graph (c), definition of ‘school’, § 210.2
of the National School Lunch Program
regulations, and that the site’s pri-
mary purpose is to provide shelter and
meals to homeless families. In addi-
tion, sponsors of homeless feeding sites
shall certify that such sites employ
meal counting methods which ensure
that reimbursement is claimed only for
meals served to homeless and non-
homeless children.
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(6) If the sponsor administers NYSP
sites, it shall ensure that applications
have been taken to document the site’s
eligibility and that all children at such
sites are enrolled participants in the
NYSP.

(7) If the sponsor is a private non-
profit organization, it shall certify
that it:

(i) Serves a total of not more than
2,500 children per day;

(ii) Serves no more than five sites in
any urban area, or 20 sites in any rural
area, with not more than 300 children
being served at any approved meal
service at any one site (or, with a waiv-
er granted by the State in accordance
with § 225.6(b)(6)(iii) of this part, not
more than 500 children being served at
any approved meal service at any one
site);

(iii) Either uses self-preparation fa-
cilities to prepare meals or obtains
meals from a public facility (such as a
school district, public hospital, or
State university) or a school partici-
pating in the National School Lunch
Program;

(iv) Operates in areas where a school
food authority or the local, municipal,
or county government has not indi-
cated by March 1 of the current year
that such authority or unit of local
government will operate the Program
in the current year (except that, if a
school food authority or local, munici-
pal, or county government has served
that area in the prior year’s Program,
the private nonprofit organization may
only operate in that area if it receives
a waiver from the State agency in ac-
cordance with § 225.6(a)(3)(iv)(B));

(v) Exercises full control and author-
ity over the operation of the Program
at all sites under its sponsorship;

(vi) Provides ongoing year-round ac-
tivities for children or families;

(vii) Demonstrates that it possesses
adequate management and the fiscal
capacity to operate the Program; and

(viii) Meets applicable State and
local health, safety, and sanitation
standards.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13469, Apr. 10, 1990]

§ 225.15 Management responsibilities
of sponsors.

(a) General. (1) Sponsors shall operate
the food service in accordance with:
the provisions of this part; any instruc-
tions and handbooks issued by FNS
under this part; and any instructions
and handbooks issued by the State
agency which are not inconsistent with
the provisions of this part.

(2) Sponsors shall not claim reim-
bursement under parts 210, 215, 220, or
226 of this chapter. In addition, spon-
sors administering homeless feeding
sites shall ensure that, if such sites re-
ceive commodities as a ‘‘charitable in-
stitution’’ pursuant to part 250 of this
chapter (§§ 250.3 and 250.41) during their
participation in the Program, the site’s
records establish that its allotment of
FDCIP commodities was based only on
the number of eligible adult meals
served, while the site’s SFSP commod-
ity allotment was based only on the
number of eligible children’s meals
served. Sponsors may use funds from
other Federally-funded programs to
supplement their meal service but
must, in calculating their claim for re-
imbursement, deduct such funds from
total operating and administrative
costs in accordance with the definition
of ‘‘income accruing to the Program’’
at § 225.2 and with the regulations at
§ 225.9(d). Sponsors which are school
food authorities may use facilities,
equipment and personnel supported by
funds provided under this part to sup-
port a nonprofit nutrition program for
the elderly, including a program funded
under the Older Americans Act of 1965
(42 U.S.C. 3001 et seq.).

(3) No sponsor may contract out for
the management responsibilities of the
Program described in this section.

(b) Meal Ordering. (1) Each sponsor
shall, to the maximum extent feasible,
utilize either its own food service fa-
cilities or obtain meals from a school
food service facility. If the sponsor ob-
tains meals from a school food service
facility, the applicable requirements of
this part shall be embodied in a written
agreement between the sponsor and the
school.
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(2) Upon approval of its application
or any adjustment in the approved lev-
els of meal service for its sites estab-
lished under § 225.6(d)(2), vended spon-
sors shall inform their food service
management company of the approved
level at each site for which the food
service management company will pro-
vide meals.

(3) Sponsors shall plan for and pre-
pare or order meals on the basis of par-
ticipation trends with the objective of
providing only one meal per child at
each meal service. The sponsor shall
make the adjustments necessary to
achieve this objective using the results
from its monitoring of sites. For sites
for which approved levels of meal serv-
ice have been established in accordance
with § 225.6(d)(2), the sponsor shall ad-
just the number of meals ordered or
prepared with the objective of provid-
ing only one meal per child whenever
the number of children attending the
site is below the approved level. The
sponsor shall not order or prepare
meals for children at any site in excess
of the site’s approved level, but may
order or prepare meals above the ap-
proved level if the meals are to be
served to adults performing necessary
food service labor in accordance with
§ 225.9(d)(4). Records of participation
and of preparation or ordering of meals
shall be maintained to demonstrate
positive action toward meeting this ob-
jective.

(4) In recognition of the fluctuation
in participation levels which makes it
difficult to estimate precisely the num-
ber of meals needed and to reduce the
resultant waste, sponsors may claim
reimbursement for a number of second
meals which does not exceed two per-
cent of the number of first meals
served to children for each meal type
(i.e., breakfasts, lunches, supplements,
or suppers) during the claiming period.
The State agency shall disallow all
claims for second meals if it deter-
mines that the sponsor failed to plan
and prepare or order meals with the ob-
jective of providing only one meal per
child at each meal service. Second
meals shall be served only after all par-
ticipating children at the site’s meal
service have been served a meal.

(c) Records and claims. (1) Sponsors
shall maintain accurate records which

justify all costs and meals claimed.
Failure to maintain such records may
be grounds for denial of reimbursement
for meals served and/or administrative
costs claimed during the period cov-
ered by the records in question. The
sponsor’s records shall be available at
all times for inspection and audit by
representatives of the Secretary, the
Comptroller General of the United
States, and the State agency for a pe-
riod of three years following the date
of submission of the final claim for re-
imbursement for the fiscal year.

(2) Sponsors shall submit claims for
reimbursement in accordance with this
part. All final claims must be submit-
ted to the State agency within 60 days
following the last day of the month
covered by the claim.

(d) Training and monitoring. (1) Each
sponsor shall hold Program training
sessions for its administrative and site
personnel and shall allow no site to op-
erate until personnel have attended at
least one of these training sessions.
Training of site personnel shall, at a
minimum, include: the purpose of the
Program; site eligibility; record-
keeping; site operations; meal pattern
requirements; and the duties of a mon-
itor. Each sponsor shall ensure that its
administrative personnel attend State
agency training provided to sponsors,
and sponsors shall provide training
throughout the summer to ensure that
administrative personnel are thor-
oughly knowledgeable in all required
areas of Program administration and
operation and are provided with suffi-
cient information to enable them to
carry out their Program responsibil-
ities. Each site shall have present at
each meal service at least one person
who has received this training.

(2) Sponsors shall visit each of their
sites at least once during the first
week of operation under the Program
and shall promptly take such actions
as are necessary to correct any defi-
ciencies.

(3) Sponsors shall review food service
operations at each site at least once
during the first four weeks of Program
operations, and thereafter shall main-
tain a reasonable level of site monitor-
ing. Sponsors shall complete a mon-
itoring form developed by the State
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agency during the conduct of these re-
views.

(e) Media Release. Each sponsor shall
annually announce in the media serv-
ing the area from which it draws its at-
tendance the availability of free meals.
Camps and other programs not eligible
under § 225.2 (paragraph (a) of ‘‘areas in
which poor economic conditions exist’’)
shall annually announce to all partici-
pants the availability of free meals for
eligible children. All media releases
issued by camps and other programs
not eligible under § 225.2 (paragraph (a)
of ‘‘areas in which poor economic con-
ditions exist’’) shall include: the Sec-
retary’s family-size and income stand-
ards for reduced price school meals
labelled ‘‘SFSP Income Eligibility
Standards’’; a statement that children
who are members of food stamp house-
holds or AFDC assistance units are
automatically eligible to receive free
meal benefits at eligible program sites;
and a statement that meals are avail-
able without regard to race, color, na-
tional origin, sex, age, or handicap.

(f) Application for free Program meals.
(1) For the purpose of determining eli-
gibility for free Program meals, camps
and other programs not eligible under
§ 225.2 (paragraph (a) of ‘‘areas in which
poor economic conditions exist’’) shall
distribute applications for meals to
parents or guardians of children en-
rolled in the program. The application,
and any other descriptive material dis-
tributed to such persons, shall contain
only the family-size and income levels
for reduced price school meal eligi-
bility with an explanation that house-
holds with incomes less than or equal
to these values are eligible for free
Program meals. Such forms and de-
scriptive material may not contain the
income standards for free meals in the
National School Lunch or School
Breakfast Programs. In addition, such
forms and materials shall state that, if
a child is a member of a food stamp
household or an AFDC assistance unit,
the child is automatically eligible to
receive free program meal benefits,
subject to completion of the applica-
tion as described in paragraph (f)(3) of
this section.

(2) Except as provided in paragraph
(f)(3) of this section, the application
shall contain a request for the follow-

ing information: (i) The names of all
children for whom application is made;
(ii) the names of all other household
members; (iii) the social security num-
ber of the adult household member who
signs the application, or an indication
that he/she does not possess a social se-
curity number; (iv) the income re-
ceived by each household member,
identified by source of income (such as
earnings, wages, welfare, pensions, sup-
port payments, unemployment com-
pensation, social security, and other
cash income); (v) a statement to the ef-
fect that, ‘‘In certain cases, foster chil-
dren are eligible for free meals regard-
less of household income. If such chil-
dren are living with you and you wish
to apply for such meals, please contact
us’’; (vi) a statement which includes
substantially the following informa-
tion: ‘‘Section 9 of the National School
Lunch Act requires that, unless a food
stamp or AFDC case number is pro-
vided for your child, you must include
the social security number of the adult
household member signing the applica-
tion, or indicate that the household
member does not have a social security
number. Provision of a social security
number is not mandatory, but if a so-
cial security number is not provided or
an indication is not made that the
signer does not have a social security
number, the application cannot be ap-
proved. This notice must be brought to
the attention of the household member
whose social security number is dis-
closed. The social security number may
be used to identify the household mem-
ber in carrying out efforts to verify the
correctness of information stated on
the application. These verification ef-
forts may be carried out through pro-
gram reviews, audits and investiga-
tions and may include contacting em-
ployers to determine income; contact-
ing a food stamp or welfare office to
determine current certification for re-
ceipt of food stamp or AFDC benefits;
contacting the State employment secu-
rity office to determine the amount of
benefits received; and checking the
documentation produced by household
members to prove the amount of in-
come received. These efforts may re-
sult in loss of benefits, administrative
claims, or legal action if incorrect in-
formation is reported.’’ State agencies
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and sponsors shall ensure that the no-
tice complies with section 7 of Pub. L.
93–579 (Privacy Act of 1974). If a State
or local agency plans to use the social
security numbers in a manner not de-
scribed by this notice, the notice shall
be altered to include a description of
these uses. The sponsor shall take the
income information provided by the
household on the application and cal-
culate the household’s total current in-
come; and (vii) the signature of an
adult member of the household imme-
diately below a statement that the per-
son signing the application certifies
that all information furnished is true
and correct; that the application is
being made in connection with the re-
ceipt of Federal funds; that program of-
ficials may verify the information on
the application; and that the deliberate
misrepresentation of any of the infor-
mation on the application may subject
the applicant to prosecution under ap-
plicable State and Federal criminal
statutes.

(3) If they so desire, households ap-
plying on behalf of children who are
members of food stamp households or
AFDC assistance units may apply for
free meal benefits using the procedures
described in this paragraph rather than
the procedures described in paragraph
(f)(2) of this section. In accordance
with paragraph (f)(2)(vi) of this section,
if a food stamp or AFDC case number is
provided, it may be used to verify the
current food stamp or AFDC certifi-
cation for the child(ren) for whom free
meal benefits are being claimed. When-
ever households applying for benefits
for children not receiving food stamp
or AFDC benefits, they must apply for
those children in accordance with the
requirements set forth in paragraph
(f)(2) of this section. Households apply-
ing on behalf of children who are mem-
bers of food stamp households or AFDC
assistance units shall be required to
provide:

(i) The name(s) and food stamp or
AFDC case number(s) of the child(ren)
for whom automatic free meal eligi-
bility is claimed; and

(ii) The signature of an adult member
of the household below the statement
described in paragraph (f)(2)(vii) of this
section.

(4) Households selected to provide
verification shall provide a social secu-
rity number for each adult household
member or an indication that such
member does not have one. The notice
to households of selection for verifica-
tion shall include the following:

(i) Section 9 of the National School
Lunch requires that unless the child’s
food stamp or AFDC case number is
provided, households selected for ver-
ification must provide the social secu-
rity number of each adult household
member;

(ii) In lieu of providing a social secu-
rity number, an adult household mem-
ber may indicate that he/she does not
possess one;

(iii) Provision of a social security
number is not mandatory but if a so-
cial security number is not provided
for each adult household member or an
indication is not made that he/she does
not possess one, benefits will be termi-
nated;

(iv) The social security number may
be used to identify household members
in carrying out efforts to verify the
correctness of information stated on
the application and continued eligi-
bility for the program. These verifica-
tion efforts may be carried out through
program reviews, audits, and investiga-
tions and may include contacting em-
ployers to determine income, contact-
ing a food stamp or welfare office to
determine current certification for re-
ceipt of food stamps or AFDC benefits,
contacting the State employment secu-
rity office to determine the amount of
benefits received and checking the doc-
umentation produced by household
members to prove the amount of in-
come received. These efforts may re-
sult in loss or reduction of benefits, ad-
ministrative claims or legal actions if
incorrect information was reported;
and

(v) This information must be pro-
vided to the attention of each adult
household member disclosing his/her
social security number. State agencies
shall ensure that the notice complies
with section 7 of Pub. L. 93–579 (Pri-
vacy Act of 1974). These households
shall be provided with the name and
phone number of an official who can as-
sist in the verification effort. Selected
households shall also be informed that,

VerDate 09<FEB>99 07:45 Feb 18, 1999 Jkt 183013 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Y:\SGML\183013T.XXX pfrm08 PsN: 183013T



154

7 CFR Ch. II (1–1–99 Edition)§ 225.15

in lieu of any information that would
otherwise be required, they can submit
proof of current food stamp or AFDC
Program certification as described in
paragraph (f)(3) of this section to verify
the free meal eligibility of a child who
is a member of a food stamp household
or AFDC assistance unit. All house-
holds selected for verification shall be
advised that failure to cooperate with
verification efforts will result in the
termination of benefits.

(g) Food service management compa-
nies. (1) Failure by a sponsor to comply
with the provisions of this section shall
be sufficient grounds for the State
agency to terminate that sponsor’s
participation in accordance with
§ 225.18.

(2) A sponsor may contract only with
a food service management company
which is registered with the State in
which the sponsor will operate the Pro-
gram, unless the food service manage-
ment company is not required to reg-
ister in accordance with § 225.6(g)(9).

(3) Any sponsor except a private non-
profit organization may contract with
a food service management company to
manage the sponsor’s food service oper-
ations and/or for the preparation of
unitized meals with or without milk or
juice. Exceptions to the unitizing re-
quirement may only be made in ac-
cordance with the provisions set forth
at § 225.6(h)(3).

(4) Any vended sponsor shall be re-
sponsible for ensuring that its food
service operation is in conformity with
its agreement with the State agency
and with all the applicable provisions
of this part.

(5) In addition to any applicable
State or local laws governing bid pro-
cedures, and with the exceptions iden-
tified in this paragraph, each sponsor
which contracts with a food service
management company shall comply
with the competitive bid procedures
described in this paragraph. Sponsors
which are schools or school food au-
thorities and which have an exclusive
contract with a food service manage-
ment company for year-round service,
and sponsors whose total contracts
with food service management compa-
nies will not exceed $10,000, shall not be
required to comply with these proce-
dures. These exceptions do not relieve

the sponsor of the responsibility to en-
sure that competitive procurement
procedures are followed in contracting
with any food service management
company. Each sponsor whose proposed
contract is subject to the specific bid
procedures set forth in this paragraph
shall ensure, at a minimum, that:

(i) All proposed contracts are pub-
licly announced at least once, not less
than 14 calendar days prior to the
opening of bids, and the announcement
includes the time and place of the bid
opening;

(ii) The bids are publicly opened;
(iii) The State agency is notified, at

least 14 calendar days prior to the
opening of the bids, of the time and
place of the bid opening;

(iv) The invitation to bid does not
specify a minimum price;

(v) The invitation to bid contains a
cycle menu approved by the State
agency upon which the bid is based;

(vi) The invitation to bid contains
food specifications and meal quality
standards approved by the State agen-
cy upon which the bid is based;

(vii) The invitation to bid does not
specify special meal requirements to
meet ethnic or religious needs unless
such special requirements are nec-
essary to meet the needs of the chil-
dren to be served;

(viii) Neither the invitation to bid
nor the contract provides for loans or
any other monetary benefit or term or
condition to be made to sponsors by
food service management companies;

(ix) Nonfood items are excluded from
the invitation to bid, except where
such items are essential to the conduct
of the food service;

(x) A copy of the food service man-
agement company registration deter-
mination issued by the State agency is
submitted by the food service manage-
ment company with its bid;

(xi) Copies of all contracts between
sponsors and food service management
companies, along with a certification
of independent price determination,
are submitted to the State agency
prior to the beginning of Program oper-
ations;

(xii) Copies of all bids received are
submitted to the State agency, along
with the sponsor’s reason for choosing
the successful bidder; and

VerDate 09<FEB>99 07:45 Feb 18, 1999 Jkt 183013 PO 00000 Frm 00148 Fmt 8010 Sfmt 8010 Y:\SGML\183013T.XXX pfrm08 PsN: 183013T



155

Food and Nutrition Service, USDA § 225.16

(xiii) All bids in an amount which ex-
ceeds the lowest bid and all bids total-
ing $100,000 or more are submitted to
the State agency for approval before
acceptance. State agencies shall re-
spond to a request for approval of such
bids within 5 working days of receipt.

(6) Each food service management
company which submits a bid over
$100,000 shall obtain a bid bond in an
amount not less than five (5) percent
nor more than ten (10) percent, as de-
termined by the sponsor, of the value
of the contract for which the bid is
made. A copy of the bid bond shall ac-
company each bid.

(7) Each food service management
company which enters into a food serv-
ice contract for over $100,000 with a
sponsor shall obtain a performance
bond in an amount not less than ten
(10) percent nor more than twenty-five
(25) percent of the value of the con-
tract, as determined by the State agen-
cy, of the value of the contract for
which the bid is made. Any food service
management company which enters
into more than one contract with any
one sponsor shall obtain a performance
bond covering all contracts if the ag-
gregate amount of the contracts ex-
ceeds $100,000. Sponsors shall require
the food service management company
to furnish a copy of the performance
bond within ten days of the awarding
of the contract.

(8) Food service management compa-
nies shall obtain bid bonds and per-
formance bonds only from surety com-
panies listed in the current Depart-
ment of the Treasury Circular 570. No
sponsor or State agency shall allow
food service management companies to
post any ‘‘alternative’’ forms of bid or
performance bonds, including but not
limited to cash, certified checks, let-
ters of credit, or escrow accounts.

(h) Other responsibilities. Sponsors
shall comply with all of the meal serv-
ice requirements set forth in § 225.16.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13470, Apr. 10, 1990; 61 FR 25553, May 22,
1996]

§ 225.16 Meal service requirements.
(a) Sanitation. Sponsors shall ensure

that in storing, preparing, and serving
food, proper sanitation and health
standards are met which conform with

all applicable State and local laws and
regulations. Sponsors shall ensure that
adequate facilities are available to
store food or hold meals. Within two
weeks of receiving notification of their
approval, but in any case prior to com-
mencement of Program operation,
sponsors shall submit to the State
agency a copy of their letter advising
the appropriate health department of
their intention to provide a food serv-
ice during a specific period at specific
sites.

(b) Meal Services. The meals which
may be served under the Program are
breakfast, lunch, supper, and supple-
mental food. No sponsor shall be ap-
proved to provide more than two serv-
ices of supplemental food per day. A
sponsor shall only be reimbursed for
meals served in accordance with this
section.

(1) Camps. Sponsors of camps shall
only be reimbursed for meals served in
camps to children from families which
meet the eligibility standards for this
Program. The sponsor shall maintain a
copy of the documentation establishing
the eligibility of each child receiving
meals under the Program. Meal service
at camps shall be subject to the follow-
ing provisions:

(i) A camp may serve up to four
meals each day;

(ii) Residential camps are not subject
to the time restrictions for meal serv-
ice set forth at paragraphs (c) (1) and
(2) of this section; and

(iii) A camp shall be approved to
serve these meals only if it has the ad-
ministrative capability to do so; if the
service period of the different meals
does not coincide or overlap; and,
where applicable, if it has adequate
food preparation and holding facilities.

(2) Homeless Feeding Sites. Sponsors of
homeless feeding sites shall ensure
that the site’s primary purpose is to
provide shelter and meals to homeless
families and that such sites claim re-
imbursement only for meals served to
homeless and non-homeless children.
Homeless feeding sites are not subject
to the time restrictions for meal serv-
ice set forth at paragraphs (c)(1)–(3) of
this section.

(3) NYSP Sites. Sponsors of NYSP
sites shall only be reimbursed for
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meals served to enrolled NYSP partici-
pants at these sites. NYSP sites par-
ticipating in the Program during the
months of October through April shall
claim reimbursement for no more than
two meals or one meal and one supple-
ment per day for not more than 30 days
of meal service.

(4) Restrictions on the number and type
of meals served. Food service sites other
than camps, NYSP sites operation dur-
ing the months of October through
April, and sites which primarily serve
migrant children may serve either: (i)
One meal each day, a breakfast, a
lunch, or supplement; or (ii) two meals
each day, if one is a lunch and the
other is a breakfast or a supplement.

(5) Sites which serve children of migrant
families. Food service sites which pri-
marily serve children from migrant
families may be approved to serve up
to four meals each day. These sites
shall serve children in areas where poor
economic conditions exist as defined in
§ 225.2. A sponsor which operates in ac-
cordance with this part shall receive
reimbursement for all meals served to
children at these sites. A site which
primarily serves children from migrant
families shall only be approved to serve
more than one meal each day if it has
the administrative capability to do so;
if the service period of the different
meals does not coincide or overlap;
and, where applicable, if it has ade-
quate food preparation and holding fa-
cilities.

(c) Time restrictions for meal service. (1)
Three hours shall elapse between the
beginning of one meal service, includ-
ing supplements, and the beginning of
another, except that 4 hours shall
elapse between the service of a lunch
and supper when no supplement is
served between lunch and supper. The
service of supper shall begin no later
than 7 p.m., unless the State agency
has granted a waiver of this require-
ment due to extenuating cir-
cumstances. These waivers shall be
granted only when the State agency
and the sponsor ensure that special ar-
rangements shall be made to monitor
these sites. In no case may the service
of supper extend beyond 8 p.m. The
time restrictions in this paragraph
shall not apply to residential camps.

(2) The duration of the meal service
shall be limited to two hours for lunch
or supper and one hour for all other
meals.

(3) Meals served outside of the period
of approved meal service shall not be
eligible for Program payments.

(4) Any permanent or planned
changes in meal service periods must
be approved by the State agency.

(5) Meals which are not prepared at
the food service site shall be delivered
no earlier than one hour prior to the
beginning of the meal service (unless
the site has adequate facilities for
holding hot or cold meals within the
temperatures required by State or
local health regulations) and no later
than the beginning of the meal service.

(6) The sponsor shall claim for reim-
bursement only the type(s) of meals for
which it is approved under its agree-
ment with the State agency.

(d) Meal patterns. The meal require-
ments for the Program are designed to
provide nutritious and well-balanced
meals to each child. Sponsors shall en-
sure that meals served meet all of the
requirements. Except as otherwise pro-
vided in this section, the following ta-
bles present the minimum require-
ments for meals served to children in
the Program.

BREAKFAST

(1) Except in the case of NYSP spon-
sors participating during the months of
October through April, children age 12
and up may be served adult-size por-
tions based on the greater food needs of
older boys and girls, but shall be served
not less than the minimum quantities
specified in this section. The minimum
amount of food components to be
served as breakfast are as follows:

Food components Minimum amount

Vegetables and Fruits

Vegetable(s) and/or fruit(s) ...... 1⁄2 cup.1

or
Full-strength vegetable or fruit

juice or an equivalent quan-
tity of any combination of
vegetable(s), fruit(s), and
juice.

1⁄2 cup (4 fl. oz.)
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Food components Minimum amount

Bread and Bread Alternates 2

Bread ........................................ 1 slice.
or

Cornbread, biscuits, rolls, muf-
fins, etc.

1 serving.3

or
Cold dry cereal ......................... 3⁄4 cup or 1 oz.4

or
Cooked cereal or cereal grains 1⁄2 cup.

or
Cooked pasta or noodle prod-

ucts or an equivalent quantity
of any combination of bread/
bread alternate.

1⁄2 cup.

Milk 5

Milk, fluid .................................. 1 cup (1⁄2 pint, 8 fl.
oz.)

Meat and Meat Alternates (Optional)

Lean meat or poultry or fish ..... 1 oz.
or

Cheese ..................................... 1 oz.
or

Eggs ......................................... 1 large egg.
or

Cooked dry beans or peas ....... 1⁄2 cup.
or

Peanut butter or an equivalent
quantity of any combination
of meat/meat alternate.

2 tbsp.

or
Yogurt, plain or flavored, un-

sweetened or sweetened.
4 oz. or 1⁄2 cup.

1 For the purposes of the requirement outlined in this table,
a cup means a standard measuring cup.

2 Bread, pasta or noodle products, and cereal grains (such
as rice, bulgur, or corn grits) shall be whole-grain or en-
riched; cornbread, biscuits, rolls, muffins, etc., shall be made
with whole-grain or enriched meal or flour; cereal shall be
whole-grain, enriched or fortified.

3 Serving sizes and equivalents will be in guidance mate-
rials to be distributed by FNS to State agencies.

4 Either volume (cup) or weight (oz.), whichever is less.
5 Milk shall be served as a beverage or on cereal, or used

in part for each purpose.

LUNCH OR SUPPER

(2) Except in the case of NYSP spon-
sors participating during the months of
October through April, the minimum
amounts of food components to be
served as lunch or supper are as fol-
lows:

Food components Minimum amount

Meat and Meat Alternates

Lean meat or poultry or fish ..... 2 oz.

Food components Minimum amount

or
Cheese ..................................... 2 oz.

or
Eggs ......................................... 1 large egg

or
Cooked dry beans or peas ....... 1⁄2 cup 1

or
Peanut butter or soynut butter

or other nut or seed butters.
4 tbsp.

or
Peanuts or soynuts or tree nuts

or seed 2.
1 oz. =50% 3

or
Yogurt, plain or flavored, un-

sweetened or sweetened.
8 oz. or 1 cup.

or
An equivalent quantity of any

combination of the above
meat/meat alternates.

Vegetables and Fruit

Vegetable(s) and/or fruit(s) 4 .... 3⁄4 cup total

Bread and Bread Alternates 5

Bread ........................................ 1 slice
or

Cornbread, biscuits, rolls, muf-
fins, etc.

1 serving 6

or
Cooked pasta or noodle prod-

ucts.
1⁄2 cup

or
Cooked cereal grains or an

equivalent quantity of any
combination of bread/bread
alternate.

1⁄2 cup

Milk

Milk, fluid, served as a bev-
erage.

1 cup (1⁄2 pint, 8 fl.
oz.)

1 For purposes of the requirements outlined in the table, a
cup means a standard measuring cup.

2 Tree nuts and seeds that may be used as meat alter-
nates are listed in program guidance.

3 No more than 50% of the requirement shall be met with
nuts or seeds. Nuts or seeds shall be combined with another
meat/meat alternate to fulfill the requirement. For purposes of
determining combinations, 1 oz. of nuts or seeds is equal to
1 oz. of cooked lean meat, poultry or fish.

4 Serve 2 or more kinds of vegetable(s) and or fruit(s) or a
combination of both. Full strength vegetable or fruit juice may
be counted to meet not more than one-half of this require-
ment.

5 Bread, pasta or noodle products, and cereal grains (such
as rice, bulgur, or corn grits) shall be whole-grain or en-
riched; cornbread, biscuits, rolls, muffins, etc., shall be made
with whole-grain or enriched meal or flour; cereal shall be
whole-grain or enriched or fortified.

6 Serving sizes and equivalents will be in guidance mate-
rials to be distributed by FNS to State agencies.
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SUPPLEMENTAL FOOD

(3) Except in the case of NYSP spon-
sors participating during the months of
October through April, the minimum
amounts of food components to be
served as supplemental food are as fol-
lows. Select two of the following four
components. (Juice may not be served
when milk is served as the only other
component.)

Food components Minimum amount

Meat and Meat Alternates

Lean meat or poultry or fish ..... 1 oz.
or

Cheese ..................................... 1 oz.
or

Eggs ......................................... 1 large egg.
or

Cooked dry beans or peas ....... 1⁄4 cup .1

or
Peanut butter or soynut butter

or other nut or seed butters.
2 tbsp.

or
Peanuts or soynuts or tree nuts

or seeds.2.
1 oz.

or
Yogurt, plain, or sweetened

and flavored.
4 oz. or 1⁄2 cup.

An equivalent quantity of any
combination of the above
meat/meat alternates.

Vegetables and Fruits

Vegetable(s) and/or fruit(s) ...... 3⁄4 cup.
or

Full-strength vegetable or fruit
juice or an equivalent quan-
tity of any combination of
vegetable(s), fruit(s) and
juice.

3⁄4 cup (6 fl. oz.).

Bread and Bread Alternates 3

Bread ........................................ 1 slice.
or

Cornbread, biscuits, rolls, muf-
fins, etc.

1 serving 4.

or
Cold dry cereal ......................... 3⁄4 cup or 1 oz.5

or
Cooked cereal .......................... 1⁄2 cup.

or
Cooked cereal grains or an

equivalent quantity of any
combination of bread/bread
alternate.

1⁄2 cup.

Food components Minimum amount

Milk 6

Milk, fluid .................................. 1 cup (1⁄2 pint, 8 fl.
oz.)

1 For purposes of the requirements outlined in this table, a
cup means a standard measuring cup.

2 Tree nuts and seeds that may be used as meat alter-
nates are listed in program guidance.

3 Bread, pasta or noodle products, and cereal grains (such
as rice, bulgur, or corn grits) shall be whole-grain or en-
riched; cornbread, biscuits, rolls, muffins, etc. shall be made
with whole-grain or enriched meal or flour; cereal shall be
whole-grain or enriched or fortified.

4 Serving sizes and equivalents will be in guidance mate-
rials to be distributed by FNS to State agencies.

5 Either volume (cup) or weight (oz.), whichever is less.
6 Milk should be served as a beverage or on cereal, or

used in part for each purpose.

(e) NYSP sponsors participating in
the Program during the months of Oc-
tober through April shall ensure that
meals served meet all of the require-
ments specified in this paragraph.

(1) At a minimum, a breakfast or a
supplement shall contain the compo-
nents and quantities specified for
breakfasts in 7 CFR part 220,
§ 220.8(a)(1)–(2), grades K–12.

(2) At a minimum, a lunch or supper
shall contain the components and
quantities specified for lunches in 7
CFR part 210, § 210.10 (c) and (d), Group
IV (age 9 and older) and, when possible,
the recommended quantities for chil-
dren 12 and older.

(f) Meat or meat alternate. Meat or
meat alternates served under the Pro-
gram are subject to the following re-
quirements and recommendations.

(1) The required quantity of meat or
meat alternate shall be the quantity of
the edible portion as served. These
foods must be served in a main dish, or
in a main dish and one other menu
item.

(2) Cooked dry beans or peas may be
used as a meat alternate or as a vege-
table, but they may not be used to
meet both component requirements in
a meal.

(3) Textured vegetable protein prod-
ucts and enriched macaroni with for-
tified protein may be used to meet
part, but not all, of the meat/meat al-
ternate requirement. The Department
will provide guidance to State agencies
on the part of the meat/meat alternate
requirement which these foods may be
used to meet. If enriched macaroni
with fortified protein is served as a
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meat alternate it shall not be counted
toward the bread requirement.

(4) If the sponsor believes that the
recommended portion size of any meat
or meat alternate is too large to be ap-
pealing to children, the sponsor may
reduce the portion size of that meat or
meat alternate and supplement it with
another meat or meat alternate to
meet the full requirement.

(5) Nuts and seeds and their butters
listed in program guidance are nutri-
tionally comparable to meat or other
meat alternates based on available nu-
tritional data. Acorns, chestnuts, and
coconuts shall not be used as meat al-
ternates due to their low protein con-
tent. Nut and seed meals or flours shall
not be used as a meat alternate except
as defined in this section under para-
graph (e)(3) and in this part under Ap-
pendix A: Alternate Foods for Meals.
As noted in paragraph (d)(2) of this sec-
tion, nuts or seeds may be used to meet
no more than one-half of the meat/
meat alternate requirement for lunch
or supper. Therefore, nuts or seeds
must be combined with another meat/
meat alternate to fulfill the require-
ment. For the supplemental food pat-
tern, nuts or seeds may be used to ful-
fill all of the meat/meat alternate re-
quirement.

(g) Exceptions to and variations from
the meal pattern. (1) Meals prepared in
schools. The State agency may allow
sponsors which serve meals prepared in
schools participating in the National
School Lunch or School Breakfast Pro-
grams to substitute the meal pattern
requirements of the regulations gov-
erning those programs (7 CFR part 210
and 7 CFR part 220, respectively) for
the meal pattern requirements con-
tained in this section.

(2) Children under 6. The State agency
may authorize the sponsor to serve
food in smaller quantities than are in-
dicated in paragraph (d) of this section
to children under six years of age if the
sponsor has the capability to ensure
that variations in portion size are in
accordance with the age levels of the
children served. Sponsors wishing to
serve children under one year of age
shall first receive approval to do so
from the State agency. In both cases,
the sponsor shall follow the age-appro-
priate meal pattern requirements con-

tained in the Child and Adult Care
Food Program regulations (7 CFR part
226).

(3) Statewide substitutions. In Amer-
ican Samoa, Puerto Rico, Guam, the
Virgin Islands, the Trust Territory of
the Pacific Islands, and the Northern
Mariana Islands, the following vari-
ations from the meal requirements are
authorized: A serving of a starchy veg-
etable—such as ufi, tanniers, yams,
plantains, or sweet potatoes—may be
substituted for the bread requirements.

(4) Individual substitutions. Substi-
tutions may be made by sponsors in
food listed in paragraph (d) of this sec-
tion if individual participating chil-
dren are unable, because of medical or
other special dietary needs, to consume
such foods. Such substitutions shall be
made only when supported by a state-
ment from a recognized medical au-
thority which includes recommended
alternate foods. Such statement shall
be kept on file by the sponsor.

(5) Special variations. FNS may ap-
prove variations in the food compo-
nents of the meals on an experimental
or a continuing basis for any sponsor
where there is evidence that such vari-
ations are nutritionally sound and are
necessary to meet ethnic, religious,
economic, or physical needs.

(6) Temporary unavailability of milk. If
emergency conditions prevent a spon-
sor normally having a supply of milk
from temporarily obtaining milk deliv-
eries, the State agency may approve
the service of breakfasts, lunches or
suppers without milk during the emer-
gency period.

(7) Continuing unavailability of milk.
The inability of a sponsor to obtain a
supply of milk on a continuing basis
shall not bar it from participation in
the Program. In such cases, the State
agency may approve service of meals
without milk, provided that an equiva-
lent amount of canned, whole dry or
nonfat dry milk is used in the prepara-
tion of the milk components set forth
in paragraph (d) of this section. In ad-
dition, the State agency may approve
the use of nonfat dry milk in meals
served to children participating in ac-
tivities which make the service of fluid
milk impracticable, and in locations
which are unable to obtain fluid milk.
Such authorization shall stipulate that
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nonfat dry milk be reconstituted at
normal dilution and under sanitary
conditions consistent with State and
local health regulations.

(8) Additional foods. To improve the
nutrition of participating children, ad-
ditional foods may be served with each
meal.

[54 FR 18208, Apr. 27, 1989, as amended at 54
FR 27153, June 28, 1989; Amdt. 2, 55 FR 1377,
Jan. 14, 1990; 55 FR 13470, Apr. 10, 1990; 61 FR
37672, July 19, 1996; 62 FR 10191, Mar. 6, 1997]

Subpart D—General
Administrative Provisions

§ 225.17 Procurement standards.
(a) State agencies and sponsors shall

comply with the standards prescribed
in the Department’s Uniform Federal
Assistance Regulations at 7 CFR part
3015, subpart S, in the procurement of
food, supplies, goods, and other serv-
ices with Program payments.

(b) The State agency shall make
available to sponsors information on 7
CFR part 3015.

(c) Sponsors may use their own pro-
curement procedures which reflect ap-
plicable State and local laws and regu-
lations, provided that procurements
made with Program funds conform
with provisions of this section, as well
as with procurement requirements
which may be established by the State
agency, with approval of FNS, to pre-
vent fraud, waste, and Program abuse.

(d) The State agency shall ensure
that all sponsors are aware of the fol-
lowing practices specified in 7 CFR
part 3015, with respect to minority
business enterprises:

(1) Including qualified minority busi-
ness enterprises on solicitation lists,

(2) Soliciting minority business en-
terprises whenever they are potential
sources,

(3) When economically feasible, divid-
ing total requirements into smaller
tasks or quantities so as to permit
maximum participation by minority
business enterprises,

(4) Establishing delivery schedules
which will assist minority business en-
terprises to meet deadlines, and

(5) Using the services and assistance
of the Small Business Administration,
and the Office of Minority Business En-

terprise of the Department of Com-
merce as required.

§ 225.18 Miscellaneous administrative
provisions.

(a) Grant closeout procedures. Grant
closeout procedures for the Program
shall be in accordance with the Depart-
ment’s Uniform Federal Assistance
Regulations (7 CFR part 3015), subpart
N.

(b) Termination for cause. (1) FNS may
terminate a State agency’s participa-
tion in the Program in whole, or in
part, whenever it is determined that
the State agency has failed to comply
with the conditions of the Program.
FNS shall promptly notify the State
agency in writing of the termination
and reason for the termination, to-
gether with the effective date, and
shall allow the State 30 calendar days
to respond. In instances where the
State does respond, FNS shall inform
the State of its final determination no
later than 30 calendar days after the
State responds.

(2) A State agency shall terminate a
sponsor’s participation in the Program
by written notice whenever it is deter-
mined by the State agency that the
sponsor has failed to comply with the
conditions of the Program.

(3) When participation in the Pro-
gram has been terminated for cause,
any funds paid to the State agency or
a sponsor or any recoveries by FNS
from the State agency or by the State
agency from a sponsor shall be in ac-
cordance with the legal rights and li-
abilities of the parties.

(c) Termination for convenience. FNS
and the State agency may agree to ter-
minate the State agency’s participa-
tion in the Program in whole, or in
part, when both parties agree that the
continuation of the Program would not
produce beneficial results commensu-
rate with the further expenditure of
funds. The two parties shall agree upon
the termination conditions, including
the effective date, and in the case of
partial termination, the portion to be
terminated. The State agency shall not
incur new obligations for the termi-
nated portion after the effective date,
and shall cancel as many outstanding
obligations as possible. The Depart-
ment shall allow full credit to the
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State agency for the Federal share of
the noncancellable obligation properly
incurred by the State agency prior to
termination. A State agency may ter-
minate a sponsor’s participation in the
manner provided for in this paragraph.

(d) Maintenance of effort. Expenditure
of funds from State and local sources
for the maintenance of food programs
for children shall not be diminished as
a result of funds received under the Act
and a certification to this effect shall
become part of the agreement provided
for in § 225.3(c).

(e) Program benefits. The value of ben-
efits and assistance available under the
Program shall not be considered as in-
come or resources of recipients and
their families for any purpose under
Federal, State or local laws, including,
but not limited to, laws relating to
taxation, welfare, and public assistance
programs.

(f) State requirements. Nothing con-
tained in this part shall prevent a
State agency from imposing additional
operating requirements which are not
inconsistent with the provisions of this
part, provided that such additional re-
quirements shall not deny the Program
to an area in which poor economic con-
ditions exist, and shall not result in a
significant number of needy children
not having access to the Program.
Prior to imposing any additional re-
quirements, the State agency must re-
ceive approval from FNSRO.

(g) Fraud penalty. Whoever embezzles,
willfully misapplies, steals, or obtains
by fraud any funds, assets, or property
that are the subject of a grant or other
form of assistance under this part,
whether received directly or indirectly
from the Department, or whoever re-
ceives, conceals, or retains such funds,
assets, or property to his use or gain,
knowing such funds, assets, or property
have been embezzled, willfully mis-
applied, stolen or obtained by fraud
shall, if such funds, assets, or property
are of the value of $100 or more, be
fined not more than $100,000 or impris-
oned not more than five years, or both,
or if such funds, assets, or property are
of a value of less than $100, shall be
fined not more than $1,000 or impris-
oned for not more than one year, or
both.

(h) Claims adjustment authority. The
Secretary shall have the authority to
determine the amount of, to settle, and
to adjust any claim arising under the
Program, and to compromise or deny
such claim or any part thereof. The
Secretary shall also have the authority
to waive such claims if the Secretary
determines that to do so would serve
the purposes of the Program. This pro-
vision shall not diminish the authority
of the Attorney General of the United
States under section 516 of title 28, U.S.
Code, to conduct litigation on behalf of
the United States.

(i) Special retroactivity provisions. Not-
withstanding any other provisions con-
tained in this part, the following shall
apply:

(1) State agencies shall provide reim-
bursement as set forth in § 225.9(d)(10)
of this part, for meal service provided
by any academic-year NYSP sponsor
between October 1, 1989 and the date of
the Fiscal Year 1990 academic-year
Program agreement between the State
agency and the academic year NYSP
sponsor under the following conditions,
provided that:

(i) The sponsor can document, for
any meals claimed that:

(A) The NYSP site participated in
the Program during the 1989 SFSP or,
if the site did not participate in the
1989 SFSP, free meal applications are
on file to document the site’s eligi-
bility during the Fiscal Year 1990 aca-
demic-year phase of the SFSP;

(B) Meal counts by type (breakfast,
lunch, supplement, and supper) are
available;

(C) Food service revenue and expendi-
ture records are sufficient to support
the claim for reimbursement;

(D) Program reimbursement does not
duplicate other funding for the same
meals;

(E) The meals claimed for reimburse-
ment met the requirements of the ap-
propriate meal patterns set forth at
§ 225.16(e) of this part in terms of items
and quantities served; and

(ii) The Fiscal Year 1990 academic-
year Program agreement between the
State agency and the academic-year
NYSP sponsor is executed no later
than 90 days after the publication of
the 1990 Program regulations; and any
claims for reimbursement for meals
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served between October 1, 1989 and the
date of said Program agreement are
grouped by month and are received by
the State agency no later than 30 days
after the execution of the State-spon-
sor agreement or the date established
by § 225.9(d)(5), whichever date is later.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13471, Apr. 10, 1990]

§ 225.19 Regional office addresses.
Persons desiring information con-

cerning the Program may write to the
appropriate State agency or Regional
Office of FNS as indicated below:

(a) In the States of Connecticut,
Maine, Massachusetts, New Hampshire,
New York, Rhode Island, and Vermont:
Northeast Regional Office, FNS, U.S.
Department of Agriculture, 10 Cause-
way Street, Boston, MA 02222–1065.

(b) In the States of Delaware, Dis-
trict of Columbia, Maryland, New Jer-
sey, Pennsylvania, Puerto Rico, Vir-
ginia, Virgin Islands, and West Vir-
ginia: Mid-Atlantic Regional Office,
FNS, U.S. Department of Agriculture,
Corporate Boulevard CN–02150, Tren-
ton, NJ 08650.

(c) In the States of Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, and Ten-
nessee: Southeast Regional Office,
FNS, U.S. Department of Agriculture,
77 Forsyth Street, SW, Suite 112, At-
lanta, GA 30303.

(d) In the States of Illinois, Indiana,
Michigan, Minnesota, Ohio and Wiscon-
sin: Midwest Regional Office, FNS, U.S.
Department of Agriculture, 50 E. Wash-
ington Street, Chicago, IL 60602.

(e) In the States of Arkansas, Louisi-
ana, New Mexico, Oklahoma and Texas:
Southwest Regional Office, FNS, U.S.
Department of Agriculture, 1100 Com-
merce Street, Room 5–C–30, Dallas, TX
75242.

(f) In the States of Colorado, Iowa,
Kansas, Missouri, Montana, Nebraska,
North Dakota, South Dakota, Utah and
Wyoming: Mountain Plains Regional
Office, FNS, U.S. Department of Agri-
culture, 1244 Speer Boulevard, Suite
903, Denver, CO 80204.

(g) In the States of Alaska, American
Samoa, Arizona, California, Guam, Ha-
waii, Idaho, Nevada, Oregon, Trust Ter-
ritory of the Pacific Islands, the North-
ern Mariana Islands, and Washington:

Western Regional Office, FNS, U.S. De-
partment of Agriculture, 550 Kearney
Street, Room 400, San Francisco, CA
94108.

[54 FR 18208, Apr. 27, 1989, as amended at 55
FR 13471, Apr. 10, 1990]

§ 225.20 Information collection/record-
keeping—OMB assigned control
numbers.

7 CFR section where requirements are de-
scribed

Current
OMB control

No.

225.3–225.4. ...................................................... 0584–0280
225.6–225.10 ..................................................... 0584–0280
225.12–225.13 ................................................... 0584–0280
225.15–225.18 ................................................... 0584–0280

[61 FR 25554, May 22, 1996]

APPENDIX A TO PART 225—ALTERNATE
FOODS FOR MEALS

VEGETABLE PROTEIN PRODUCTS

1. Schools, institutions, and service insti-
tutions may use a vegetable protein product,
defined in paragraph 2, as a food component
meeting the meal requirements specified in
§ 210.10, § 225.16 or § 226.20 under the following
terms and conditions:

(a) The vegetable protein product must be
prepared in combination with raw or cooked
meat, poulty or seafood and shall resemble,
as well as substitute in part for, one of these
major protein foods. ‘‘Substitute’’ refers to a
vegetable protein product whose presence in
another food results in the presence of a
smaller amount of meat, poultry or seafood
than is customarily expected or than appears
to be present in that food. Examples of items
in which a vegetable protein product may be
used include, but are not limited to, beef pat-
ties, beef crumbles, pizza topping, meat loaf,
meat sauce, taco filling, burritos, and tuna
salad.

(b) Vegetable protein products may be used
in the dry form (nonhydrated), partially hy-
drated or fully hydrated form in combination
with meat, poultry or seafood. The moisture
content of the fully hydrated vegetable pro-
tein product shall be such that the mixture
will have a minimum of 18 percent protein by
weight or equivalent amount for the dry or
partially hydrated form (based on the level
that would be provided if the product were
fully hydrated).

(c) The quantity, by weight, of the fully
hydrated vegetable protein product must not
exceed 30 parts to 70 parts meat, poultry or
seafood on an uncooked basis. The quantity
by weight of the dry or partially hydrated
vegetable protein product must not exceed a
level equivalent to the amount (dry weight)
used in the fully hydrated product at the 30

VerDate 09<FEB>99 07:45 Feb 18, 1999 Jkt 183013 PO 00000 Frm 00156 Fmt 8010 Sfmt 8002 Y:\SGML\183013T.XXX pfrm08 PsN: 183013T



163

Food and Nutrition Service, USDA Pt. 225, App. A

percent level of substitution. The dry or par-
tially hydrated product’s replacement of
meat, poultry or seafood will be based on the
level of substitution it would provide if it
were fully hydrated.

(d) A vegetable protein product may be
used to satisfy the meat/meat alternative re-
quirement when combined with meat, poul-
try or seafood and when it meets the other
requirements of this section. The combina-
tion of the vegetable protein product and
meat, poultry or seafood may meet all or
part of the meat/meat alternate requirement
specified in § 210.10, § 225.16 or § 226.20.

(e) The contribution vegetable protein
products make toward the meat/meat alter-
nate requirement specified in § 210.10, § 225.16,
and § 226.20 shall be determined on the basis
of the preparation yield of the meat, poultry
or seafood with which it is combined. When
computing the preparation yield of a product
containing meat, poultry or seafood and veg-
etable protein product, the vegetable protein
product shall be evaluated as having the
same preparation yield that is applied to the
meat, poultry or seafood it replaces.

(f) When vegetable protein products are
served in a meal with other alternate food
authorized in appendix A, each individual al-
ternate food shall be used as specifically di-
rected.

2. A vegetable protein product to be used
to resemble, and substitute in part for, meat,
poultry or seafood, as specified in paragraph
1, must meet the following criteria:

(a) The vegetable protein product (sub-
stitute food) shall contain one or more vege-
table protein products which are defined as
follows:

(1) Vegetable (plant) protein products are
foods which are processed so that some por-
tion of the nonprotein constituents of the
vegetable is removed. These vegetable pro-
tein products are safe and suitable edible
products produced from vegetable (plant)
sources including, but not limited to, soy-
beans, peanuts, wheat, and corn.

(b) The types of vegetable protein products
described in paragraph 2(a)(1) of this appen-
dix shall include flour, concentrate, and iso-
late as defined below:

(1) When a product contains less than 65
percent protein by weight calculated on a
moisture-free basis excluding added flavors,
colors, or other added substances it is a
‘‘llll flour’’, the blank to be filled with
the name of the source of the protein, e.g.,
‘‘soy’’ or ‘‘peanut’’.

(2) When a product contains 65 percent or
more but less than 90 percent protein by
weight calculated on a moisture-free basis
excluding added flavors, colors, or other
added substances, it is a ‘‘llll protein
concentrate’’, the blank to be filled with the
name of the source of the protein, e.g., ‘‘soy’’
or ‘‘peanut’’.

(3) When a product contains 90 percent or
more protein by weight calculated on a mois-
ture-free basis excluding added flavors, col-
ors or other added substances, it is a
‘‘llll protein isolate’’ or ‘‘llll iso-
lated protein,’’ the blank to be filled in with
the name of the source of the protein, e.g.,
‘‘soy’’ or ‘‘peanut’’.

(c) Compliance with the moisture and pro-
tein provisions of paragraph 2(b) (1), (2), and
(3) of this appendix shall be determined by
the appropriate methods described in ‘‘Offi-
cial Methods of Analysis of the Association
of Official Analytical Chemists’’ (14th edi-
tion, 1984).

(d) Vegetable protein products which are
used to resemble, and substitute in part for,
meat, poultry or seafood shall be labeled in
conformance with the following:

(1) The common or usual names for a vege-
table protein product used to resemble, and
substitute in part for, meat, poultry or sea-
food shall include the term ‘‘vegetable pro-
tein product’’ and may include the term
‘‘textured’’ or ‘‘texturized’’ and/or a term
such as ‘‘granules’’ when such term is appro-
priate. The term ‘‘plant’’ may be used in the
name in lieu of the term ‘‘vegetable’’; and

(2) The vegetable protein products used as
ingredients in the substitute food shall be
listed by source (e.g, soy or peanut) and
product type (e.g., flour, concentrate, iso-
late) in the ingredient state of the label.
Product type(s) listed shall comply with the
appropriate definition(s) set forth in para-
graph 2(b) (1), (2) and (3), and may include a
term which accurately describes the physical
form of the product (e.g., ‘‘granules’’) when
such term is appropriate.

(e) Vegetable protein products which are
used to resemble, and substitute in part for,
meat, poultry or seafood shall meet the fol-
lowing nutritional specifications:

(1) The biological quality of the protein in
the vegetable protein product shall be at
least 80 percent that of casein, such percent-
age to be determined by performing a Pro-
tein Efficiency Ratio (PER) assay unless
FNS grants an exception to the PER by ap-
proving an alternate test;

(2) The vegetable protein product shall
contain at least 18 percent protein by weight
when hydrated or formulated to be used in
combination with meat, poultry or seafood.
(‘‘When hydrated or formulated’’ refers to a
dry vegetable protein product and the
amount of water, fat or oil, colors, flavors or
any other substances which have been added
in order to make the resultant mixture re-
semble that meat, poultry or seafood);

(3) The vegetable protein produce must
contain the following levels of nutrients per
gram of protein:

Nutrient Amount

Vitamin A (IU) ...................................................... 13
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Nutrient Amount

Thiamine (milligrams) .......................................... 0.02
Riboflavin (milligrams) ......................................... .01
Niacin (milligrams) ............................................... .3
Panthothenic acid (milligrams) ............................ .04
Vitamin B6 (milligrams) ....................................... .02
Vitamin B12 (micrograms) ................................... .1
Iron (milligrams) ................................................... .15
Magnesium (milligrams) ...................................... 1.15
Zinc (milligrams) .................................................. .5
Copper (micrograms) ........................................... 24
Potassium (milligrams) ........................................ 17

(4) Compliance with the nutrient provi-
sions set forth in paragraph 2(e) (1), (2) and
(3) of this appendix shall be determined by
the appropriate methods described in ‘‘Offi-
cial Methods of Analysis of the Association
of Official Analytical Chemists’’ (latest edi-
tion).

(f) Vegetable protein products to be used in
the child nutrition programs to resemble,
and substitute in part for, meat, poultry or
seafood that comply with the labeling and
nutritional specifications set forth in para-
graph 2(d) (1) and (2) and paragraph 2(e) (1),
(2) and (3) shall bear a label containing the
following statement: ‘‘This product meets
USDA–FNS requirements for use in meeting
a portion of the meat/meat alternate require-
ment of the child nutrition programs.’’ This
statement shall appear on the principal dis-
play panel area of the package.

(g) It is recommended that, for vegetable
protein products to be used to resemble, and
substitute in part for, meat, poultry or sea-
food and labeled as specified in paragraph
2(f) of this appendix, manufacturers provide
information on the percent protein con-
tained in the dry vegetable protein product
(on an as is basis).

(h) It is recommended that for a vegetable
protein product mix, manufacturers provide
information on (1) the amount by weight of
dry vegetable protein product in the pack-
age, (2) hydration instructions, and (3) in-
structions on how to combine the mix with
meat, poultry or seafood. A vegetable pro-
tein product mix is defined as a dry product
containing vegetable protein products that
comply with the labeling and nutritional
specifications set forth in paragraphs 2(d) (1)
and (2) and paragraph 2(e) (1), (2) and (3)
along with substantial levels (more than 5
percent) of seasonings, bread crumbs,
flavorings, etc.

3. Schools, institutions, and service insti-
tutions may use a commercially prepared
meat, poultry or seafood product combined
with vegetable protein products to meet all
or part of the meat/meat alternate require-

ment specified in § 210.10, § 225.16 or § 226.20 if
the product bears a label containing the
statement: ‘‘This item contains vegetable
protein product(s) which is authorized as an
alternate food in the child nutrition pro-
grams’’ (outlined in paragraph 2 of this ap-
pendix). This would designate that the vege-
table protein product used in the formula-
tion of the meat, poultry or seafood item
complies with the naming and nutritional
specifications set forth in paragraph 2 of this
appendix. The presence of this label does not
ensure the proper level of hydration, ratio of
substitution nor the contribution that the
product makes toward meal pattern require-
ments for the child nutrition programs.

APPENDIX B TO PART 225 [RESERVED]

APPENDIX C TO PART 225—CHILD
NUTRITION (CN) LABELING PROGRAM

1. The Child Nutrition (CN) Labeling Pro-
gram is a voluntary technical assistance pro-
gram administered by the Food and Nutri-
tion Service (FNS) in conjunction with the
Food Safety and Inspection Service (FSIS)
and Agricultural Marketing Service (AMS)
of the U.S. Department of Agriculture
(USDA), and National Marine Fisheries Serv-
ice of the U.S. Department of Commerce
(USDC) for the Child Nutrition Programs.
This program essentially involves the review
of a manufacturer’s recipe or product formu-
lation to determine the contribution a serv-
ing of a commercially prepared product
makes toward meal pattern requirements
and a review of the CN label statement to en-
sure its accuracy. CN labeled products must
be produced in accordance with all require-
ments set forth in this rule.

2. Products eligible for CN labels are as fol-
lows:

(a) Commercially prepared food products
that contribute significantly to the meat/
meat alternate component of meal pattern
requirements of 7 CFR 210.10, 225.16, and
226.20 and are served in the main dish.

(b) Juice drinks and juice drink products
that contain a minimum of 50 percent full
strength juice by volume.

3. For the purpose of this appendix the fol-
lowing definitions apply:

(a) CN label is a food product label that
contains a CN label statement and CN logo
as defined in paragraph 3(b) and (c) below.

(b) The CN logo (as shown below) is a dis-
tinct border which is used around the edges
of a ‘‘CN label statement’’ as defined in para-
graph 3(c).
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(c) The CN label statement includes the fol-
lowing:

(1) The product identification number (as-
signed by FNS);

(2) The statement of the product’s con-
tribution toward meal pattern requirements
of 7 CFR 210.10, 220.8, 225.16, and 226.20. The
statement shall identify the contribution of
a specific portion of a meat/meat alternate
product toward the meat/meat alternate,
bread/bread alternate, and/or vegetable/fruit

component of the meal pattern require-
ments. For juice drinks and juice drink prod-
ucts the statement shall identify their con-
tribution toward the vegetable/fruit compo-
nent of the meal pattern requirements.

(3) Statement specifying that the use of
the CN logo and CN statement was author-
ized by FNS, and

(4) The approval date.
For example:

(d) Federal inspection means inspection of
food products by FSIS, AMS or USDC.

4. Food processors or manufacturers may
use the CN label statement and CN logo as
defined in paragraph 3 (b) and (c) under the
following terms and conditions:

(a) The CN label must be reviewed and ap-
proved at the national level by the Food and
Nutrition Service and appropriate USDA or
USDC Federal agency responsible for the in-
spection of the product.

(b) The CN labeled product must be pro-
duced under Federal inspection by USDA or
USDC. The Federal inspection must be per-
formed in accordance with an approved par-
tial or total quality control program or
standards established by the appropriate
Federal inspection service.

(c) The CN label statement must be printed
as an integral part of the product label along
with the product name, ingredient listing,
the inspection shield or mark for the appro-
priate inspection program, the establish-
ment number where appropriate and the
manufacturer’s or distributor’s name and ad-
dress.

(1) The inspection marking for CN labeled
non-meat, non-poultry, and non-seafood
products with the exception of juice drinks

and juice drink products is established as fol-
lows:

(d) Yields for determining the product’s
contribution toward meal pattern require-
ments must be calculated using the Food
Buying Guide for Child Nutrition Programs
(Program Aid Number 1331).

5. In the event a company uses the CN logo
and CN label statement inappropriately, the
company will be directed to discontinue the
use of the logo and statement and the matter
will be referred to the appropriate agency for
action to be taken against the company.

6. Products that bear a CN label statement
as set forth in paragraph 3(c) carry a war-
ranty. This means that if a food service au-
thority participating in the child nutrition
programs purchases a CN labeled product
and uses it in accordance with the manufac-
turer’s directions, the school or institution
will not have an audit claim filed against it
for the CN labeled product for noncompli-
ance with the meal pattern requirements of

VerDate 09<FEB>99 07:45 Feb 18, 1999 Jkt 183013 PO 00000 Frm 00159 Fmt 8010 Sfmt 8002 Y:\SGML\183013T.XXX pfrm08 PsN: 183013T



166

7 CFR Ch. II (1–1–99 Edition)Pt. 226

7 CFR 210.10, 220.8, 225.16, and 226.20. If a
State or Federal auditor finds that a product
that is CN labeled does not actually meet the
meal pattern requirements claimed on the
label, the auditor will report this finding to
FNS. FNS will prepare a report on the find-
ings and send it to the appropriate divisions
of FSIS and AMS of the USDA, National Ma-
rine Fisheries Service of the USDC, Food and
Drug Administration, or the Department of
Justice for action against the company. Any
or all of the following courses of action may
be taken: (a) The company’s CN label may be
revoked for a specific period of time; (b) The
appropriate agency may pursue a misbrand-
ing or mislabeling action against the com-
pany producing the product; (c) The compa-
ny’s name will be circulated to regional FNS
offices; and (d) FNS will require the food
service program involved to notify the State
agency of the labeling violation.

7. FNS is authorized to issue operational
policies, procedures, and instructions for the
CN Labeling Program. To apply for a CN
label and to obtain additional information
on CN label application procedures, write to:
CN Labels, U.S. Department of Agriculture,
Food and Nutrition Service, Nutrition and
Technical Services Division, 3101 Park Cen-
ter Drive, Alexandria, Virginia 22302.

PART 226—CHILD AND ADULT
CARE FOOD PROGRAM

Subpart A—General

Sec.
226.1 General purpose and scope.
226.2 Definitions.
226.3 Administration.

Subpart B—Assistance to States

226.4 Payments to States and use of funds.
226.5 Donation of commodities.

Subpart C—State Agency Provisions

226.6 State agency administrative respon-
sibilities.

226.7 State agency responsibilities for finan-
cial management.

226.8 Audits.

Subpart D—Payment Provisions

226.9 Assignment of rates of reimbursement
for centers.

226.10 Program payment procedures.
226.11 Program payments for child care cen-

ters, adult day care centers and outside-
school-hours care centers.

226.12 Administrative payments to sponsor-
ing organizations for day care homes.

226.13 Food service payments to sponsoring
organizations for day care homes.

226.14 Claims against institutions.

Subpart E—Operational Provisions

226.15 Institution provisions.
226.16 Sponsoring organization provisions.
226.17 Child care center provisions.
226.18 Day care home provisions.
226.19 Outside-school-hours care center pro-

visions.
226.19a Adult day care center provisions.
226.20 Requirements for meals.
226.21 Food service management companies.
226.22 Procurement standards.
226.23 Free and reduced-price meals.

Subpart F—Food Service Equipment
Provisions

226.24 Property management requirements.

Subpart G—Other Provisions

226.25 Other provisions.
226.26 Program information.
226.27 Information collection/record-

keeping—OMB assigned control numbers.

APPENDIX A TO PART 226—ALTERNATE FOODS
FOR MEALS

APPENDIX B TO PART 226 [RESERVED]
APPENDIX C TO PART 226—CHILD NUTRITION

(CN) LABELING PROGRAM

AUTHORITY: Secs. 9, 11, 14, 16, and 17, Na-
tional School Lunch Act, as amended (42
U.S.C. 1758, 1759a, 1762a, 1765 and 1766).

SOURCE: 47 FR 36527, Aug. 20, 1982, unless
otherwise noted.

Subpart A—General

§ 226.1 General purpose and scope.

This part announces the regulations
under which the Secretary of Agri-
culture will carry out the Child and
Adult Care Food Program. Section 17
of the National School Lunch Act, as
amended, authorizes assistance to
States through grants-in-aid and other
means to initiate, maintain, and ex-
pand nonprofit food service programs
for children or adult participants in
nonresidential institutions which pro-
vide care. The Program is intended to
enable such institutions to integrate a
nutritious food service with organized
care services for enrolled participants.
Payments will be made to State agen-
cies or FNS Regional Offices to enable
them to reimburse institutions for food
service to enrolled participants.

[53 FR 52587, Dec. 28, 1988, as amended by
Amdt. 22, 55 FR 1377, Jan. 14, 1990]
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