
880

7 CFR Ch. II (1–1–99 Edition)§ 278.10

(k) Amendment No. 331. The program
changes made to §§ 271.2 and 278.5 by
this amendment are effective Decem-
ber 22, 1994.

(l) Amendment No. 335. Expanded au-
thority to use and disclose information
about firms participating in the FSP
under CFR 278.1(r) for currently au-
thorized firms is effective and will be
implemented beginning February 25,
1997 but not before 60-days after the
date of notices to such firms, notifying
them of the changes. The only excep-
tion to the above is that such disclo-
sure of information shall not apply to
firms that are withdrawn or are dis-
qualified from FSP participation prior
to implementation, unless such firms
participate in the FSP at a future date
subsequent to the implementation
date.

[Amdt. 136, 43 FR 43274, Sept. 22, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER
citations affecting § 278.9, see the List of CFR
Sections Affected appearing in the Finding
Aids section of this volume.

§ 278.10 [Reserved]

PART 279—ADMINISTRATIVE AND
JUDICIAL REVIEW—FOOD RETAIL-
ERS AND FOOD WHOLESALERS

Subpart A—Administrative Review—
General

Sec.
279.1 Scope and purpose.
279.2 Administrative review officer.
279.3 Authority and jurisdiction.
279.4 Rules of procedure.

Subpart B—Rules of Procedure

279.5 Manner of filing requests for review.
279.6 Content of request for review.
279.7 Action upon receipt of a request for re-

view.
279.8 Determination of the administrative

review officer.
279.9 Legal advice and extensions of time.

Subpart C—Judicial Review

279.10 Judicial review.
279.11 Implementation of amendments re-

lating to administrative and judicial re-
view.

AUTHORITY: 7 U.S.C. 2011–2032.

SOURCE: Amdt. 136, 43 FR 43279, Sept. 22,
1978, unless otherwise noted.

Subpart A—Administrative
Review—General

§ 279.1 Scope and purpose.

Subpart A sets forth the procedure
for the designation of the administra-
tive review officers and the authority
and jurisdiction of those officers. Sub-
part B states the rules of procedure to
be followed in the filing and disposition
of the requests for review provided for
in § 278.8. Subpart C concerns the rights
of food retailers and food wholesalers
to judicial review of the final deter-
minations of the administrative review
officer.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 356, 59 FR 29714, June 9,
1994]

§ 279.2 Administrative review officer.

(a) Designation of review officers. The
Administrator, FNS, shall designate
one or more persons to act as adminis-
trative review officers.

(b) Assigning cases to review officers.
The officers shall serve for periods
which the Administrator, FNS, shall
determine. Changes in designations and
additional designations may be made
from time to time at the discretion of
the Administrator, FNS. When more
than one administrative review officer
has been designated, requests for re-
view will be assigned for handling to
individual administrative review offi-
cers by a person designated by the Ad-
ministrator, FNS. The names of the ad-
ministrative review officers shall be on
file in the Office of the Administrator,
FNS.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 356, 59 FR 29714, June 9,
1994]

§ 279.3 Authority and jurisdiction.

(a) Jurisdiction. An administrative re-
view officer shall act for the Depart-
ment on requests for review filed by
firms aggrieved by any of the following
actions:

(1) Denial of an application or with-
drawal of authorization to participate
in the program under § 278.1;

(2) Disqualification from participa-
tion in the program or imposition of a
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civil money penalty under § 278.6 or im-
position of a fine under § 278.6(l) or
§ 278.6(m);

(3) Denial of all or part of any claim
asserted by a firm against FNS under
§ 278.7 (c), (d), or (e);

(4) Assertion of a claim under
§ 278.7(a); or

(5) Forfeiture of part or all of a col-
lateral bond under § 278.1, if the request
for review is made by the authorized
firm. The administrative review officer
shall not accept requests for review
made by a bonding company or agent.

(b) Authority. The determination of
the administrative review officer shall
be the final administrative determina-
tion of the Department, subject, how-
ever, to judicial review under section 14
of the Food Stamp Act and subpart C
of this part.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 258, 49 FR 28393, July 12,
1984; Amdt. 257, 49 FR 32538, Aug. 15, 1984;
Amdt. 262, 49 FR 50598, Dec. 31, 1984; Amdt.
334, 57 FR 3913, Feb. 3, 1992; Amdt. 356, 59 FR
29714, June 9, 1994; Amdt. 364, 61 FR 54320,
Oct. 17, 1996]

§ 279.4 Rules of procedure.
Rules of procedure for the orderly fil-

ing and disposition of requests for re-
view of firms submitted in accordance
with § 279.5 are issued in subpart B of
this part. The Administrator, FNS,
may later issue amendments to any
rules of procedure which are appro-
priate.

Subpart B—Rules of Procedure
§ 279.5 Manner of filing requests for

review.
(a) Addressing requests for review. Re-

quests for review submitted by firms
shall be mailed to or filed with Direc-
tor, Administrative Review Division,
U.S. Department of Agriculture, Food
and Nutrition Service, Room 304, 3101
Park Center Drive, Alexandria, Vir-
ginia 22302.

(b) Content of requests. Requests for
review shall be in writing and shall
state the name and business address of
the firm involved, and the name, ad-
dress and position with the firm of the
person who signed the request. The re-
quest shall be signed by the owner of
the firm, an officer or partner of the

firm, or by counsel, and need not be
under oath.

(c) Time limit for requesting review. A
request for review shall be filed with
the Director, Administrative Review
Division, within 10 days of the date of
delivery of the notice of the action for
which review is requested. For pur-
poses of determining whether a filing
date is timely:

(1) The filing date shall be the post-
mark date of the request, or equivalent
if the written request is filed by a
means other than mail;

(2) In computing the 10 day period,
the day of delivery of the notice of the
action for which review is requested
may not be included. The last day of
the period so computed shall be in-
cluded, unless it is a Saturday, a Sun-
day, or a legal holiday. In that case,
the period runs until the end of the
next day which is not a Saturday, a
Sunday, or a legal holiday. As used in
this paragraph, ‘‘legal holiday’’ in-
cludes New Year’s Day, Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veter-
ans Day, Thanksgiving Day, Christmas
Day, and any other day designated as a
holiday by the President or the Con-
gress of the United States.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984]

§ 279.6 Content of request for review.
(a) Identifying the request. Requests

for review shall clearly identify the ad-
ministrative action from which the re-
view is requested. This identification
shall include the date of the letter or
other written communication notifying
the firm of the administrative action,
the name and title of the person who
signed the letter or other communica-
tion, and whether the action under ap-
peal concerns a denial of an application
or a withdrawal of authorization to
participate, a disqualification from fur-
ther participation, a civil money pen-
alty, or a denial of all or any part of a
claim or a fine.

(b) Supporting the request. The request
shall include information in support of
the request showing the grounds on
which review is being sought, or shall
state that supporting information will
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be filed in writing at a later date. In
the latter case, the review officer shall
notify the firm of the date by which
the information must be filed. The firm
requesting review may ask for an op-
portunity to appear before the review
officer in person. However, any infor-
mation submitted in person shall, if di-
rected by the review officer, be put in
writing by the firm and filed with the
review officer within a period which
the review officer shall specify.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984; Amdt. 334, 57 FR 3913, Feb. 3, 1992]

§ 279.7 Action upon receipt of a re-
quest for review.

(a) Holding action. Upon receipt of a
request for review of administrative
action, the review officer shall notify
the appropriate FNS regional office, in
writing, of the action under review,
and shall direct that the administra-
tive action be held in abeyance until
the review officer has made a deter-
mination. If the administrative action
in question involves a denial of ap-
proval of an application to participate
in the program, a denial of a claim
brought by a firm against FNS, or the
forfeiture of a collateral bond, the re-
view officer shall direct that the firm
not be approved for participation, not
be paid any part of the disputed claim,
or not be reimbursed for any bond for-
feiture, until the review officer has
made a determination. In any case, no-
tice to the appropriate FNS office shall
be accompanied by a copy of the re-
quest filed by the firm.

(b) Filing supporting information. If
the request filed by the firm includes a
request for an opportunity to file writ-
ten information in support of its posi-
tion at a later date, the administrative
review officer shall promptly notify
the firm of the date by which the infor-
mation shall be filed. If the firm fails
to file any information in support of its
position by the designated date, the in-
formation submitted with the original
request shall be considered to be the
only information submitted by the
firm. In that case, if no information in
support of the firm’s position was sub-
mitted with the original request, the
action of the appropriate FNS office
shall be final.

(c) Failure to meet with review officer.
If the firm filing the request for review
asks to appear before the administra-
tive review officer in person, the re-
view officer shall promptly notify the
firm of the date, time and place set for
the appearance. If the firm fails to ap-
pear before the administrative review
officer as specified, any written infor-
mation timely submitted in accordance
with this section shall be considered to
be the only information submitted by
the firm.

(d) Basis for regional office determina-
tion. The administrative review officer
shall require the appropriate FNS re-
gional office to promptly submit, in
writing, all information which was the
basis for the administrative action for
which the review has been requested.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22059, May 25,
1984; Amdt. 258, 49 FR 28393, July 12, 1984; 49
FR 29769, July 24, 1984; Amdt. 356, 59 FR
29714, June 9, 1994]

§ 279.8 Determination of the adminis-
trative review officer.

(a) Basis for review officer determina-
tion. The administrative review officer
shall make a determination based
upon:

(1) The information submitted by the
appropriate FNS office;

(2) Information submitted by the
firm in support of its position; and

(3) Any additional information, in
writing, obtained by the review officer
from any other person having relevant
information.

(b) Review of denial of application or
withdrawal of approval. In the case of a
request for review of a denial of an ap-
plication or withdrawal of approval to
participate in the program, the deter-
mination of the administrative review
officer shall sustain the action under
review or shall direct that the firm be
approved for participation.

(c) Review of disqualification or civil
money penalty or fine. In the case of a
request for review of action disqualify-
ing a firm from participation in the
program or assessing a civil money
penalty or fine against the firm, the
determination of the administrative
review officer shall sustain the action
under review or specify a shorter pe-
riod of disqualification or a reduced
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civil money penalty or fine, direct that
an official warning letter be issued to
the firm in lieu of any period of dis-
qualification or civil money penalty or
fine, or direct that no administrative
action be taken. The administrative re-
view officer may change a disqualifica-
tion of a firm selling a substantial va-
riety of staple foods to a civil money
penalty if the review officer receives
information that the disqualification
would cause a hardship to participating
households because there are no other
firms in the area selling as large a vari-
ety of staple food items at comparable
prices, and this information was not
available to the appropriate FNS office
when the appropriate FNS office made
its determination to disqualify the
firm. In such a case, the administrative
review officer, before he/she makes a
determination, shall provide the infor-
mation to the appropriate FNS office,
which shall report to the administra-
tive review officer whether the new in-
formation warrants a civil money pen-
alty in lieu of disqualification. If the
administrative review officer deter-
mines that a civil money penalty in
lieu of a disqualification is warranted,
the review officer shall determine the
amount of the penalty in accordance
with § 278.6.

(d) Review of denial of claim. In the
case of a request for review of a denial
of all or part of a claim of a firm, the
determination of the administrative
review officer shall sustain the action
under review or shall specify the
amount of the claim to be paid by FNS.

(e) Notice of review officer determina-
tion. The administrative review officer
shall notify the firm of the determina-
tion by certified mail. The notification
shall be sent to the representative of
the firm who filed the request for re-
view.

(f) Notifying the appropriate FNS office.
The administrative review officer shall
send a copy of the notification to the
firm to the appropriate FNS office,
which shall take any action which may
be necessary to comply with the deter-
mination of the review officer.

(g) Effective date. The determination
of the administrative review officer
shall take effect 30 days after the date

of delivery of the determination to the
firm.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 334, 57 FR 3913, Feb. 3,
1992; Amdt. 356, 59 FR 29714, June 9, 1994]

§ 279.9 Legal advice and extensions of
time.

(a) Advice from Office of the General
Counsel. If any request for review in-
volves any doubtful questions of law,
the administrative review officer shall
obtain the advice of the Department’s
Office of the General Counsel.

(b) Extensions of time. Upon timely
written request to the administrative
review officer by the firm requesting
the review, the administrative review
officer may grant extensions of time if,
in the review officer’s discretion, addi-
tional time is required for the firm to
fully present information in support of
its position. However, no extensions
may be made in the time allowed for
the filing of a request for review.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 356, 59 FR 29714, June 9,
1994]

Subpart C—Judicial Review
§ 279.10 Judicial review.

(a) Filing for judicial review. A firm
aggrieved by the determination of the
administrative review officer may ob-
tain judicial review of the determina-
tion by filing a complaint against the
United States in the U.S. district court
for the district in which the owner re-
sides or is engaged in business, or in
any court of record of the State having
competent jurisdiction. The complaint
must be filed within 30 days after the
date of delivery or service upon the
firm of the notice of determination of
the administrative review officer in ac-
cordance with § 279.8(e); otherwise the
determination shall be final.

(b) Summons and complaint. Service of
the summons and complaint in any
such action shall be made in accord-
ance with the rules of civil procedure
for the U.S. district courts. The copy of
the summons and complaint required
by the rules to be served on the officer
or agency whose order is being at-
tacked shall be sent by registered or
certified mail to the person in charge
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of the applicable regional office of
FNS.

(c) Trial de novo. The suit in the U.S.
district court or in the State court, as
the case may be, shall be a trial de
novo by the court in which the court
shall determine the validity of the
questioned administrative action. If
the court determines that the adminis-
trative action is invalid, it shall enter
a judgment or order which it deter-
mines is in accordance with the law
and the evidence.

(d) Stay of action. During the pend-
ency of any judicial review, or any ap-
peal therefrom, the administrative ac-
tion under review shall remain in force
unless the firm makes a timely appli-
cation to the court and after hearing
thereon, the court stays the adminis-
trative action after a showing that ir-
reparable injury will occur absent a
stay and that the firm is likely to pre-
vail on the merits of the case.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 274, 51 FR 18752, May 21,
1986; Amdt. 356, 59 FR 29714, June 9, 1994]

§ 279.11 Implementation of amend-
ments relating to administrative
and judicial review.

(a) Amendment No. 257. The program
change to § 279.3(a)(4) shall be effective
September 14, 1984.

(b) Amendment No. 274. The program
change of Amendment No. 274 at
§ 279.10(d) is effective retroactively to
December 23, 1985.

(c) Amendment No. 334. The program
changes made to part 279 by this
amendment are effective February 1,
1992.

[Amdt. 257, 49 FR 32539, Aug. 15, 1984; Amdt.
262, 49 FR 50598, Dec. 31, 1984, as amended by
Amdt. 274, 51 FR 18752, May 21, 1986; Amdt.
334, 57 FR 3913, Feb. 3, 1992]

PART 280—EMERGENCY FOOD AS-
SISTANCE FOR VICTIMS OF DIS-
ASTERS

AUTHORITY: 7 U.S.C. 2011–2032.

SOURCE: Amdt. 192, 46 FR 8922, Jan. 27, 1981,
as amended at 56 FR 63617, Dec. 4, 1991.

EDITORIAL NOTE: OMB control numbers re-
lating to this part 280 are contained in § 271.8.

§ 280.1 Interim disaster procedures.
The Secretary shall, after consulta-

tion with the official empowered to ex-
ercise the authority provided for by
section 302(a) of the Disaster Relief Act
of 1974, establish temporary emergency
standards of eligibility for the duration
of the emergency for households who
are victims of a disaster which disrupts
commercial channels of food distribu-
tion, if such households are in need of
temporary food assistance and if com-
mercial channels of food distribution
have again become available to meet
the temporary food needs of such
households. Such standards as are pre-
scribed for individual emergencies may
be promulgated without regard to sec-
tion 4(c) of this Act or the procedures
set forth in section 553 of Title 5 of the
United States Code. In addition to es-
tablishing temporary emergency stand-
ards of eligibility, the Secretary shall
provide for emergency allotments to
eligible households to replace food de-
stroyed in a disaster. Such emergency
allotments would be equal to the value
of the food actually lost in such disas-
ter but not greater than the applicable
maximum monthly allotment for the
household size.

PART 281—ADMINISTRATION OF
THE FOOD STAMP PROGRAM ON
INDIAN RESERVATIONS

Sec.
281.1 General purpose and scope.
281.2 Administration.
281.3 Determination of failure.
281.4 Determining Indian tribal organiza-

tion capability.
281.5 Responsibilities of an Indian tribal or-

ganization designated as State agency.
281.6 Liabilities and sanctions.
281.7 Indian tribal organization failure.
281.8 Transfer of program administration.
281.9 Funding.
281.10 Appeals.

AUTHORITY: 7 U.S.C. 2011–2032.

SOURCE: 44 FR 35925, June 19, 1979, unless
otherwise noted.

§ 281.1 General purpose and scope.
(a) These regulations govern the op-

eration of the Food Stamp Program on
Indian reservations either separately
or concurrently with the Food distribu-
tion program. In order to assure that
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